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&  JUDGES,   &c. 

1827. 


IN  THE  COURTS  OF  EQUITY. 

Earl  Eldon — succeeded  by  1  T     ,  „.  ,   ~,        „ 

Lord  Lyndhurst.  X  Lord  H,«h  Chancellor 

Sir  John  Singleton  Copley,  Knt.  s 

succeeded  by  i  Master  of  the  Rolls. 

Sir  Jojjn  Leach,  Knt  J 

Sir  John  Leach,  Knt.  succeeded  by 

Sir  Anthony  Hart,  Knt.  succeeded  by   £  Vice  Chancellor. 

Sir  Lancelot  Shadwell,  Knt. 


by  |vu 


■^»*»- 


IN  THE  COURT  OF  KINO'S  BENCH. 

The  Right  Hon.  Lord  Tentbrden,  Lord  Chief  Justice. 
The  Hon.  Sir  John  Bayley,  Knt. 
The  Hon.  Sir  George  Sowley  Holroyd,  Knt. 
The  Hon.  Sir  Joseph  Littledale,  Knt. 


IN  THE  COURT  OF  COMMON  PLEAS. 

The  Right  Hon.  Sir  William  Draper  Best,  Knt.  Lord  Chief  Justice. 
The  Hon.  Sir  James  Allan  Park,  Knt. 
The  Hon.  Sir  Jambs  Burrough,  Knt. 
The  Hon.  Sir  Stephen  Gaselee,  Knt. 


IN  THE  COURT  OF  EXCHEQUER. 

The  Right  Hon.  Sir  William  Alexander,  Knt.  Lord  Chief  Baron. 

The  Hon.  Sir  William  Garrow,  Knt. 

The  Hon.  Sir  John  Hulxock*  Knt. 

The  Hon.  Robbbt  Graham,  Knt. — succeeded  by 

* 

The  Hon.  Sir  John  V aughan,  Knt. 


IN  THE  ECCLESIASTICAL  COURTS. 

The  Right  Hon*  Sir  John  Nicholl,  Knt.  Official  Principal  of  the  Arches  Court  of  Can- 
terbury,  Judge  of  the  Prerogative  Court  and  the  Court  of  Peculiars  of  Canterbury. 

The  Right  Hon.  Lord  Stowell,  Judge  of  the  High  Court  of  Admiralty  of  England. 

The  Right  Hon.  Sir  Christopher  Robinson,  Knt.  Chancellor  of  the  Diocese  of  London. 


Sir  Charles  Wetherell,  Knt.  -) 

succeeded  by  >  Attorney  General. 

Sir  Jambs  Scarlbtt,  Knt.  * 

Sir  Nicholas  Conynoham  Tindal,  Knt.    Solicitor  General. 


PROMOTIONS  and  MEMORANDA. 


In  Easter  Vacation,  John  Earl  Eldon,  Lord  High  Chancellor  of  England,  retired  from 
that  office,  and  was  succeeded  by  the  Right  Honourable  Sir  John  Singleton  Copley, 
Knt.,  Master  of  the  Rolls  ;  who,  upon  that  occasion,  was  created  a  Peer  of  the  United 
Kingdom,  by  the  title  of  Baron  Lyndhurst,  of  Lyndhurst,  in  the  County  of  Southampton, 
and  took  his  seat  on  the  Bench  of  the  Court  of  Chancery,  on  the  first  day  of  Easter  Term. 
His  Lordship  was  succeeded  in  the  office  of  Master  of  the  Rolls  by  Sir  John  Leach,  Knt., 
Vice-Chancellor ;  and  Anthony  Hart,  Esq.,  of  the  Middle  Temple,  was  appointed  to 
the  vacant  office  of  Vice-Chancellor,  and  shortly  afterwards  received  the  honour  of 
Knighthood. 

In  the  same  Vacation,  also,  Sir  Charles  Wetherell,  Knt.  retired  from  the  office  of 
Attorney-General,  and  was  succeeded  by  James  Scarlett,  Esq.,  of  the  Inner  Temple, 
who  shortly  after  received  the  honour  of  Knighthood. 

In  this  Vacation,  also,  the  Honourable  Sir  Robert  Graham,  Knt.,  one  of  the  Barons 
of  His  Majesty's  Exchequer,  retired  from  the  Bench,  and  John  Vauohan,  Esq.,  King's 
Serjeant,  was  appointed  in  his  place. 

In  Trinity  Term,  the  Right  Honourable  Sir  Charles  Abbott,  Knt.,  Lord  Chief  Jus- 
tice of  the  King's  Bench,  was  created  a  Peer  of  the  United  Kingdom,  by  the  title  of  Baron 
Tenterden,  of  Hendon,  in  the  County  of  Middlesex. 

In  the  Midsummer  Vacation,  the  Right  Honourable  Lord  Manners,  Lord  Chancellor  of 
Ireland,  retired  from  that  office,  and  was  succeeded  by  Sir  Anthony  Hart,  Knt.,  Vice- 
Chancellor  ;  and  Lancelot  Shad  well,  Esq.,  of  Lincoln's  Inn,  was  appointed  to  the  vacant 
office  of  Vice-Chancellor,  and  shortly  after  received  the  honour  of  Knighthood. 

In  the  same  vacation  C.  C.  Pbpys,  of  Lincoln's  Inn,  Esq.  was  appointed  one  of  His' 
Majesty's  Counsel,  and  shortly  after,  the  following  gentlemen  were  promoted,  viz. 

John  Bernard  Bosanquet,  Esq.  ~} 

Willi**  Taddy,  Esq.  i.To  fc  ^  ^^^ 

John  Cross,  Esq.  i  — ©         j 

Thom as  Wilde,  Esq.  -J 

Sir  N.  C.  Tindal,  Knt  and  Henry  Brougham,  Esq.  received  Patents  of  Precedence ; 
T.  C.  Treslovb,  Henry  Bickbrstbth,  George  Rose,  John  Williams,  Frederick  Pol- 
lock, John  Campbell,  Horace  Twiss,  Charles  Frederick  Williams,  W.  Selwyn, 
Esqrs.  and  the  Honourable  T.  Erskine,  were  appointed  King's  Counsel. 

In  Trinity  Term,  the  following  gendemen  were  called  to  the  dignity  of  the  Coif:  viz. 
Thomas  Andrews,  Henry  Storkes,  Edmund  Ludlow,  Henry  A.  Merewether,  W.  O. 
Russell,  and  Edward  Lawes,  Esqrs.  and  a  few  days  afterwards,  D.  F.  Jones,  J.  Scrtvsn, 
Henry  Stephen,  and  Charles  C.  Bompass,  Esqrs. ;  they  gave  rings  with  the  motto 
H  more  majorum" 
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Nov.  2,  7. } 

Joint  Stock  Company — Fraud — Parties. 

Two  or  more  individual  holders  of  shares 
in  a  joint  stock  company,  not  conducted  ac- 
cording to  the  prospectus,  have  an  equity  to 
fie  a  bill  against  the  directors  to  recover  the 
instalments  paid  by  them. 

If  a  great  number  of  shareliolders  assign 
their  interest  in  the  concern  to  two  or  more 
shareholders,  upon  trust,  to  recover  what  has 
been  paid  by  them,  and  to  hold  the  surplus 
which  shall  remain,  after  expenses  have  been 
defrayed,  for  the  benefit  of  the  assignors, 
the  assignors  must  be  parties  to  a  bill  filed  by 
the  assignees  in  trust,  in  order  to  obtain  relief 
with  respect  to  the  interest  so  assigned. 

The  bill  was  filed  by  Henry  Blain,  Wil- 
liam White,  John  Robson,  William  Clark 
and  John  Robertson,  on  behalf  of  them- 
selves, and  all  other  persons  who  had  be- 
come parties  to,  and  executed  a  certain 
indenture,  dated  the  50th  January  1826, 
in  respect  of  their  shares  and  deposits 
therein  mentioned;  against  Sir  Emanuel 
Felix  Agar,  Lemuel  Goddard,  Robert 
Green,  William  Imeson,  John  Poingdestre, 
Henry  Oswald  Wetherby,  Richard  Heale, 
Vol.  V.  Chanc. 


Francis  Alvan,  Sir  Francis  Desanges,  Ebe- 
nezer  Fernie,  Henry  John  Garratt,  and  John 
Studdy  Leigh.  The  following  were  the 
material  allegations  contained  in  it. 

That  in  the  early  part  of  the  year  1825, 
the  defendants  or  the  majority  of  them,  caus- 
ed to  be  printed,  published,  and  circulated, 
the  following  prospectus  : — 

"  The  Royal  Stannary,  or  British  Mining 
Association ;  capital  500,000/. ;'  in  shares 
of  50/.  each  ;  established  under,  and  subject 
to  the  Stannary  laws  only.  Directors,  Sir 
Emanuel  Felix  Agar,  Edward  Edwards, 
Lemuel  Goddard,  Robert  Green,  William 
Imeson,  William  Pass,  Richard  Patterson, 
John  Poingdestre,  John  Waller,  Ralph  Wat- 
son, H.  O.  Wetherby.  Trustees,  Sir  John 
Perring,  Sir  William  Rawlins,  Henry  Stone. 
Auditors,  Daizel  J.  Thompson,  Benjamin 
Wood,  Charles  Stephenson.  Bankers,  Sir 
John  Perring,  bart.  Shaw,  Barber  and  Co. ; 
Messrs.  Martin,  Stone  and  Stone.  Solicit 
tors,  Messrs.  W.  Beetham  and  Son. 

"  It  is  well  known  that  many  valuable 
mines  have  been  opened  in  Cornwall,  Devon, 
and  other  places,  and  have  been  either 
wholly  abandoned,  or  but  partially  worked 
to  great  disadvantage,  for  die  want  of  capi- 
tal on  the  part  of  the  adventurers ;  and 
that  many  such  are  now  in  the  possession 
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of  persons,  who  have  laid  out  their  property 
in  jtM^eiJfets  workings  and  arrangements  for 
raising  tin,  copper,  silver,  lead,  &c.  and 
have  even  worked  to  the  lodes  (or  veins) 
•  and  succeeded  in  discovering  the  riches  of 
those  mines;  yet,  for  tha  want  of  the  means* 
of  providing  machinery,  steam  engines,  &c. 
have  been  obliged  to  work  either  by  whims, 
and  light  water-wheels,  with  insufficient 
power  to  render  them  profitable,  or  to  aban- 
don them  altogether.  These  circumstances, 
combined  with  the  opportunity  of  an  ad- 
vantageous employment  of  capital,  have  in- 
duced the  formation  of  the  present  com- 
pany, and  it  is  fair  to  suggest  that  benefits  • 
of  considerable  magnitude  may  be  realized* 
The  directors  consider  themselves  warrant- 
ed in  making  this  assertion ;  because,  they 
have  the  opportunity  of  selecting,  as  weH ' 
in  Wales  as  in  the  counties  of  Devon  and 
Cornwall,  several  approved  mines  now 
working,  and  others  in  a  state  fit  to  make 
returns  as  soon  as  steam  engines,  &c.  can 
be  erected.  They  therefore  calculate  on 
obtaining  almost  immediate  benefit  for  the 
adventurers  in  the  undertaking.  Appli- 
cations for  shares  to  be  made  by  letter, 
addressed  to  the  bankers,  or  the  solici- 
tors of  the  company. — A  legal  opinion  has 
been  taken,  by  which  it  is  ascertained  that 
this  company  will  not  require  an  act  of  par- 
liament or  charter,  it  being  completely  pro- 
tected in  its  object  by  the  '  Stannary  laws/  " 

That,  about  the  same  time,  advertise- 
ments, inviting  applications  from  the  pub- 
lic for  shares  in  the  scheme,  were  inserted 
in  many  of  the  London  newspapers,  by  and 
under  the  direction  and  authority  of  the 
defendants,  or  the  majority  of  them  ;  and 
that,  in  consequence  of  such  prospectus  and 
advertisements,  many  persons  made  appli- 
cation for  shares.  That  the  number  of 
shares  so  applied  for,  previously  to  May 
1825,  exceeded  20,000/. :  that,  to  the  ex- 
tent of  6,200  shares,  and  to  that  extent  only, 
the  applications  so  made  were  answered  and 
acceded  to;  and  that  the  defendants  ab- 
stained from  answering,  or  acceding  to  any 
further  applications,  with  a  view  to  keep 
for  themselves  individually  the  remaining 
5,800  shares,  in  case  it  should  be  found 
that  a  profit  could  be  made  by  the  sale  of 
them,  and  if  not,  to  reject  them. 

That  circular  letters  were,  by  the  order, 
and  on  behalf  of  the  defendants  or  a  majority 


of  them,  addressed  and  sentjby  their  secre- 
tary, solicitors,  or  agents,  to  the  several  ap- 
plicants for  shares,  apprizing  them  of  the 
number  of  shares  which  were  allotted  to 
them,  and  directing  them  to  pay  a  deposit 
of  51.  per  share,  into  the  hands  of  the 
bankers  of  the  company  to  the  account  of 
the  directors.  That  the  several  applicants 
to  whom  the  6,200  shares  had  been  allotted, 
accordingly  paid  the  required  deposit,  and 
had  scrip  receipts  delivered  to  them;— 
by  which  means,  sums  of  money  to  the 
amount  of  50,000/.  and  upwards,  were 
previously  to  June,  1 825,  received  by  the 
banking  firms  as  the  agents,  and  upon  the 
account,  and  for  the  use  of  the  directors. 
Tjjpt,  subsequently,  many  of  the  scrip  re- 
ceipts were  sold  by  the  persons  holding  the 
same,  and  entitled  to  the  benefit  of  the  de- 
posits therein  acknowledged,  to  other  per- 
sons for  valuable  consideration ;  and  that  the 
purchasers  thereby  acquired  the  rights  of  the 
persons  so  selling,  to  the  said  sums  deposited 
and  paid  by  them  respectively,  and  became 
placed  in  the  same  situation  as  the  vendors 
in  respect  to  the  proposed  company.  That 
some  of  such  purchasers  afterwards  made 
resales  and  transfers  of  a  similar  nature  to 
other  persons :  and  that  some  of  the  parties 
to  the  indenture  of  the  30th  January  1826, 
were  not,  but  others  of  them  were,  persons 
who  were  original  applicants  for  shares  in 
the  manner  aforesaid,  and  who  paid  depo- 
sits or  sums  to  the  banking,  firms  in  the 
manner  before  mentioned.  That  by  the 
means,  and  in  the  manner  aforesaid,  the 
plaintiffs,  and  the  several  other  parties  to 
the  indenture  of  the  30th  of  January  1826, 
became,  and  were,  previously  to  November 
1325,  the  beneficial  holders  of,  and  entitled 
to  1,690  shares  in  the  proposed  company, 
and  entitled  to  all  right,  benefit,  advantage, 
and  interest  to,  of,  and  in  the  said  deposits  and 
sums  paid  in  respect  of  the  same  shares  re- 
spectively. That  the  majority  of  the  de- 
fendants were  persona  named  as  directors 
in  the  said  prospectus,  and  such  defen- 
dants so  named  therein,  caused  themselves 
to  be  so  named,  and  have  always  and  uni- 
formly held  themselves  out,  and  professed 
to  be,  and  acted  as  directors  of  the  pro- 
posed company,  and  still  do  so— and  were 
consequently  persons  by  whose  directions, 
and  on  whose  account,  and  for  whose  use 
the  deposits  were  paid. 
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That  since  the  plaintiffs,  ana*  the. per- 
sons whom  they  represent  in  interest,  be- 
came so  entitled,  they  for  the  first  time 
discovered,  and  the  fact  is,  that  such  of 
the  persons  named  as  directors  in  the 
prospectus,  as  are  not  defendants,  are  not, 
and  were  not  at  any  time,  and  never  act- 
ed as  directors  of  the  proposed  company, 
and  are,  and  have  always  been,  entirely 
strangers  thereto,  and  to  the  affairs  and 
concerns  thereof,  and  never  have  interfered 
with,  and  never  have  had  any  power,  au- 
thority, control,  right,  or  interest,  in,  to, 
or  over  the  deposits.  That  the  defendants 
who  are  not  named  as  directors  in  the  pro- 
spectus, have  for  some  considerable  time 
held  themselves  out,  and  professed  to  be, 
and  acted  as,  and  still  hold  themselves  out, 
and  profess  to  be,  and  still  act  as  directors 
of  the  proposed  company,  jointly  with  the 
other  defendants.  That  by  these  means 
ail  the  sums  and  monies  so  paid  to  the 
banking  firms,  came  under  the  control,  and 
into  the  power,  and  into  the  actual  and  vir- 
tual possession  of  all  the  defendants,  and 
they  became,  and  are  answerable  and  ac- 
countable for  the  same,  as  monies  received  by 
them  under  the  circumstances  aforesaid,  aBto 
part  thereof,  from  persons  who  are  parties  to 
the  indenture  of  the  90th  January  1826 ;  and 
as  to  the  residue  thereof,  from  persons  repre- 
sented in  rights  and  interest  by  parties  to 
that  indenture.  That  the  plaintiffs,  and  all 
other  the  parties  to  that  indenture,  are  ig- 
norant of,  and  unable  to  set  forth  the  names 
or  name  of  any  persons  or  person  not  being 
parties  or  a  party  to  that  indenture,*  who 
made,  or  ever  became,  or  is,  or  are  inte- 
rested in  any  of  the  deposits  or  payments. 
That  after  the  said  deposits  and  payments 
of  &L  per  share  had  been  made  as  afore- 
said, the  said  defendants  published  adver- 
tisements} and  issued  and  distributed  circu- 
lar letters,  requiring  the  payment  of  a  further 
deposit  of  51.  for  every  of  the  6,200  shares. 
That  the  defendants,  having  for  some  period 
before  that  time  conducted  themselves,  with 
respect  to  the  proposed  company,  in  a  man- 
ner which  appeared  mysterious  and  unsatis- 
factory, an  explanation  of  the  conduct  of  the 
defendants  was  demanded  from  them  by  a 
great  number  of  the  parties  to  the  inden- 
ture of  the  80th  of  January  1826  :  that  ex- 
planation was  for  some  time  evaded  and 
withheld,  but,  at  last,  the  defendants,  find- 


ing themselves  pressed,  met  togrttar  and 
framed  a  document  or  report  relating  to  the 
company,  which  in  Nov.  1825,  they  caused 
to  be  printed,  published,  and  distributed. 
Fom  this  report  it  appeared  that  the  direc- 
tors had  paid  a  large  sum  to  the  projector 
of  the  company,  and  had  likewise  purchased 
970  shares  with  the  money  of  the  company ; 
and  that  mines  had  been  procured,  which 
the  company  was  proceeding  to  work. 

The  bill  then  alleged,  that,  in  consequence 
of  the  said  directions,  conduct,  and  acts  of 
the  directors,  and  particularly  those  avowed 
,  in  and  by  their  report,  the  plaintiffs  and 
the  several  other  parties  to  the  indenture 
of  80th  day  of  January  1826,  resolved 
to  give  up  all  connexion  with,  and  to  re- 
tire from  the  said  proposed  company,  and  to 
demand  the  return  of  the  sums  deposited 
and  paid  on  their  shares,  which  resolution 
and  determination  were  immediately,  or 
very  shorly  after  the  publication  of  such 
report,  notified  to  such  directors  on  the  part 
of  the  plaintiffs.  That,  under  the  circum- 
stances aforesaid,  the  said  monies  paid  in 
respect  of  the  said  shares  were  obtained  by 
fraud,  or  by  what  in  the  view  of  a  court  of 
equity  amounts  to  fraud,  and  by  means  of 
misrepresentation,  and  for  a  purpose  which 
hath  failed  of  effect,  and  cannot  now  be 
carried  into  effect  according  to  the  intent 
and  meaning  of  the  said  prospectus :  and 
that  the  plaintiffs  are  therefore  entitled  in 
equity  to  recover  their  monies  back  from 
the  defendants,  and  that  the  defendants  hav- 
ing had  the  use  of  such  monies  at  their 
bankers  and  otherwise,  ought  to  pay  in- 
terest. 

The  bill  also  charged,  that  by  an  in- 
denture dated  80th  of  January  1826, 
made  between  the  persons  whose  names 
were  mentioned  in  the  schedule  thereto  an- 
nexed, who  had  sealed  and  delivered  the 
same,  of  the  first  part,  and  the  plaintiffs 
of  the  second  part ;  after  reciting  that  it 
had  been  proposed  to  form  the  said  Royal 
Stannary  and  British  Mining  Association, 
with  a  capital  of  250,000/.  m  shares  of 
501.  each  ;  and  that  the  persons,  parties  to 
that  indenture  of  the  first  part,  being  de- 
sirous of  becoming  interested  in  such  pro- 
posed association  as  it  was  represented  to  the 
public,  to  be  paid  into  the  Hands  of  Sir  John 
Perring  and  Co.,  or  Martin,  Stone  and  Co. 
respectively,  to  the  account  of  the  Direc- 
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tors  of  buj^  association,  6L  per  share,  upon 
the  number  of  shares  of  5QL  each,  men- 
tioned opposite  to  their  respective  names  ; 
and  that  the  monies  so  paid  had  been  un- 
duly appropriated  and  misapplied  by  the 
directors,  it  was  witnessed,  that  the  persons, 
parties  thereto  of  the  first  part,  bargained, 
sold,  and  assigned  unto  the  plaintiffs,  the 
several  sums  of  money  so  paid  as  aforesaid, 
in  respect  of  the  shares  held  by  the  persons 
who  were  parties  of  the  first  part,  to  hold 
the  same  upon  the  trusts  therein  mentioned ; 
and  the  persons,  parties  of  the  first  part,  ap- 
pointed the  plaintiffs  their  attornies,  for  the 
better  recovery  of  the  monies  ;  and  for  ad- 
justing and  settling  all  questions  relating  to 
the  said  shares.  The  trusts  were,  to  reim- 
burse themselves  the  expenses  of  executing 
the  trust,  and  then  to  pay  over  the  surplus 
to  the  persons,  parties  of  the  first  part,  in 
proportion  to  the  sums  set  opposite  to  their 
names  respectively. 

The  prayer  was,  that  the  defendants 
might  be  decreed  to  pay  to  the  plaintiffs  the 
sums  paid  on  the  aforesaid  shares,  with  inte- 
rest, the  plaintiffs  offering  to  return  the 
scrip  receipts  for  such  shares. 

To  this  bill  a  general  demurrer  was 
put  in. 

Mr.  Hart  and  Mr.  Theobald  appeared  for 
the  demurrer ; 

The  Attorney  General  and  Mr.  Knight 
were  jn  support  of  the  bill. 

The  argument  for  the  demurrer  was  to 
the  following  effect  :— 

This  bill  is  filed  by  five  persons,  as 
representing  interests  of  their  own,  and 
the  interests  also  of  a  great  number  of 
other  persons,  who  are  parties  to  a  cer- 
tain deed,  by  which  they  assign  their 
shares  upon  trust,  to  pay  the  expenses  of 
the  suit,  and,  subject  to  those  expenses, 
upon  trust  for  themselves.  This,  therefore, 
is  a  suit  instituted  by  a  trustee,  without  the 
cestui*  que  trust  being  parties.  Such  a  suit 
cannot  be  entertained  by  the  Court. 

The  deed,  by  which  these  plaintiffs  are 
constituted  trustees  for  other  shareholders, 
savours  of  champerty.  The  plaintiffs  ac- 
quire by  it  an  interest  in,  and  a  right  to 
prosecute  a  suit  with  respect  to  matters  in 
which  they  had  no  previous  interest.  They 
are  in  fact  trustees  of  a  Chancery  suit. 


•  Many  of  the  persons,  in  respect  of  whose 
shares  this  suit  is  brought,  were  not  origi- 
nal subscribers  to  the  company,  but  are 
merely  purchasers  of  what  are  called  scrip 
receipts.  Original  subscribers  had  no  power 
to  sell  their  snares.  The  transfer  of  these 
shares  was  an  illegal  transaction ;  and  there- 
fore no  relief  can  be  had  in  respect  of  inte- 
rests springing  from  such  an  origin. 

The  company  is  of  an  illegal  character. 
They  have  assumed  to  themselves  to  act  aa 
a  corporation :  no  suit  therefore  can  be  en- 
tertained with  respect  to  interest  in '  its 
shares. 


The  Attorney  General  and  Mr. 
contra. 

The  ground,  on  which  the  bill  was  filed, 
is  this — that  the  directors  have  obtained  the 
money  of  the  plaintiffs,  by  what,  in  the  view 
of  the  Court,  amounts  to  a  fraud.  The  sub- 
scribers advanced  their  money  on  the  faith, 
that  the  persons,  named  as.  directors,  were  to 
have  the  direction  and  disposal  of  their 
money.  In  fact,  some  of  these  persons 
knew  nothing  of  the  association ;  their  names 
were  introduced  in  the  prospectus  without 
their  authority ;  they  had  no  concern  with 
the  speculation, — and  the  subscribers  there- 
fore had  not  the  benefit  of  their  experience, 
wisdom,  and  character.  On  the  other  hand, 
individuals,  of  whom  the  subscribers  knew 
nothing,  have  been  introduced  among  the 
directors;  and  these  individuals  have 
thereby  had  the  disposal  given  to  them,  of 
monies,  with  which  the  contributors  never 
intended  that  they  should  be  intrusted. 

Again,  the  undertaking  was  to  consist  of 
a  certain  number  of  shares ;  only  a  portion 
of  the  shares  have  been  subscribed  for. 
The  directors  had  no  authority  to  proceed 
to  lay  out  any  portion  of  the  money  in  the 
speculation,  till  the  whole  of  the  proposed 
capital  was  raised.  In  taking  a  different 
course,  they  have  falsified  the  representa- 
tions which  they  held  out  to  the  subscribers* 

But  why  is  it  that  all  the  shares  have  not 
been  subscribed  for  ?  The  bill  states,  that 
it  was  because  the  directors  reserved  a  great 
number,  to  be  appropriated  to  themselves, 
if  they  could  be  sold  at  a  profit ; — to  be  re- 
jected, if  the  shares  in  the  speculation 
should  not  rise  to  a  high  premium.  Such 
conduct  was  a  direct  fraud.  The  various 
acts,  which,  in  the  report  set  forth  in  the 
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bill,  the  directors  admit  that  they  have  done, 
or  caused  to  be  done,  are  all  inconsistent 
with  good  faith.  'For  these  reasons  the 
subscribers,  who  did  not  participate  in  the 
fraud,  are  unquestionably  entitled  to  recover 
their  money. 

It  is  true,  that  they  might  proceed  by  an 
action  at  law :  but  the  circumstances  of  such 
a  transaction  as  that  which  is  stated  in  these 
pleadings,  call  particularly  for  the  inter- 
ference of  a  court  of  equity, — particularly 
with  a-  view  to  the  great  numbers  of  persons 
who  are  sufferers  by  the  fraud,  and  who 
could  not  join  in  an  action.  There  is  ex- 
press authority  for  the  interference  of  the 
equitable  jurisdiction  in  such  a  case.  In 
Colt  v.  WooUaston{\)  a  bill  was  filed  against 
the  proprietors  and  contractors  of  a  bubble 
company,  by  two  purchasers  of  shares,  in 
order  to  recover  back  the  money  which  they 
had  each  contributed.  There  the  Master 
of  the  Rolls  said,  (2)  "  If  this  were  a  fraud 
against  any  private  or  single  person,  a  court 
of  equity  would  relieve ;  a  fortiori,  where 
it  is  a  fraud  against  great  numbers,  against 
multitudes,  where  the  mischief  is  more  ex- 
tensive, and  many  families  are  thereby  ruined. 
It  is  no  objection  that  the  parties  have  their 
remedy  at  law,  and  may  bring  an  action 
for  monies  had  and  received  for  the  plain- 
tiffs own  use ;  for  in  cases  of  fraud,  the 
court  of  equity  has  a  concurrent  jurisdic- 
tion with  the  common  law, — matter  of  fraud 
being  the  great  subject  of  relief  here.  Ac- 
cordingly, cases  of  this  nature  have  fre- 
quently met  with  relief  in  this  court,  as  in 
Aaron  HiWs  case,  which  was.a  patent  for 
extracting  oil  out  of  beech,  which  was  also 
divided  into  shares  (as  this  is),  and  a  secu- 
rity proposed,  and  agreed  to  be  made  of 
lands,  which  came  out  to  be  terra  incognita, 
betwixt  the  degrees  of  latitude  50  and  57." 
These  principles  apply  exactly  to  the  case 
before  the  Court  \  and  the  project  in  Colt 
v.  WooOasUm,  was  not  more  a  bubble  or  a 
fraud  than  this  is. 

The  objection  of  want  of  parties,  would 
have  applied  in  Colt  v.  fVooUaston,  if  it 
could  hold  here ;  for  there,  the  bill  was 
filed  by  only  two  persons,  the  holders  of 
twelve  shares,  though  upwards  of  a  thou- 
sand had  been  sold. 


<1)  *  P.  Wins.  154. 
<2)  Idem,  156,  157. 


No  defence  can  be  rested  on  the  ground,' 
that  some  of  the  shares,  in  respect  of  which 
the  plaintiffs  sue,  have  been  acquired  by 
transfer  from  original  subscribers.  Accord- 
ing to  the  case  stated  in  the  bill,  each  sub- 
scriber had  a  right  to  recover  back  his 
money  from  the  directors.  Why  should  he 
not  be  able  to  assign  in  equity  this  right  ? 
At  all  events,  some  of  the  shares,  upon 
which  the  bill  claims  relief,  have  not  been 
transferred  from  the  original  subscribers. 

An  essential  requisite  of  those  trans- 
actions, which  are  said  to  savour  of  cham- 
perty, is,  that  a  stranger  shall,  by  means  of 
them,  acquire  a  beneficial  interest  in  the 
fruits  of  the  suit.  These  plaintiffs  acquire, 
by  the  deed  of  assignment,  no  beneficial  in- 
terest in  the  surplus  which  may  remain 
after  the  costs  incurred  in  the  discharge  of 
the  duties  reposed  in  them. 

Vice  Chancellor. — Has  a  court  of  equity 
ever  perfected  an  assignment  in  trust,  in 
order  that  the  cestui*  que  trust  may  escape 
from  the  suit  ? 

Mr. Knight. — There  is  a  charge,  that  those 
cestuis  que  trust  are  so  numerous,  that,  if 
they  were  all  made  parties,  it  would  be  im- 
possible ever  to  prosecute  the  suit  with 
effect.  We  therefore  come  within  the  prin- 
ciple, upon  which,  where  parties  are  incon- 
veniently numerous,  and  stand  in  the  same 
relation  to  those  against  whom  relief  is 
sought,  some  are  permitted  to  prosecute  the 
suit  in  their  own  names,  on  behalf  of  the 
others. 

Vice  Chancellor. — This  is  a  contrivance 
by  which  a  man  may  escape  from  a  suit, 
and  yet  contest  a  right,  perhaps,  by  means 
of  a  pauper.  The  general  rule,  unquestion- 
ably, is,  that  the  cestui  que  trust  must  always 
be  before  the  Court,  when  any  question, 
involving  his  rights,  is  to  be  discussed. 

Mr.  Hart  in  reply. 

Colt  v.  Woollaston  is  a  solitary  case, 
which  is  very  nakedly  reported,  and 
which  has  never  been  followed.  It  cannot 
be  regarded  as  any  authority,  except, 
at  the  utmost,  in  a  case  precisely  simi- 
lar ;  and  this  case  is,  in  many  respects, 
widely  different.  In  Colt  v.  Woollaston,  the 
scheme  was  to  extract  oil  out  of  English 
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radishes:  no  oil  was  made;  no  radishes 
were  sown.  Another  part  of  the  scheme 
was,  that,  as  part  of  the  advantages  to  be 
yielded  by  the  speculation,  certain  lands 
were  assigned  upon  trust,  as  to  the  sur- 
plus which  should  remain,  after  paying 
85,000/.  for  the  benefit  of  the  contributors. 
Yet  these  lands  had  been  recently  purchased 
for  only  51,800/.  What  is  there  in  the  pre* 
sent  case,  which  resembles  either  of  these 
circumstances  ?  Woollaston's  project  was, 
in  itself,  necessarily  a  delusion ;  and  it  was 
clearly  intended  by  him  to  be  a  fraud.  This 
mining  company  has  a  feasible,  perhaps,  a 
beneficial  object:  the  case  stated  against 
the  directors  is  one  of  misconduct,  rather  . 
than  fraud  ;  and  even  if  it  should  amount 
to  a  fraud  in  them,  that  fraud  does  not, 
therefore,  become  a  part  of  kthe  scheme 
itself. 

Vice  Chancellor. — This  is  a  bill  filed  by 
five  persons,  shareholders  in  the  proposed 
Royal  Stannary  Mining  Association,  on  their 
own  behalf,  as  well  as  on  behalf  of  the  re- 
maining subscribers  for  1,690  shares  in  the 
company,  who  have,  by  deed,  assigned  to  the 

Slaintiffs  their  interest  in  those  shares.  The 
efendants  are  certain  persons,  who  either 
had  been  named  as  directors  in  the  first 
prospectus  of  the  company,  or  have  subse- 
quently described  themselves  as  such,  and 
have  acted  in  that  capacity.  The  purpose  of 
the  suit  is,  to  compel  the  defendants  per-  , 
sonally,  to  repay  to  the  holders  of  the 
1,690  shares  in  question,  the  instalments 
paid  thereon. 

The  equity  on  which  the  plaintiffs  relied 
was,  misconduct  of  the  defendants  in  the 
concerns  of  the  association.  They  alleged, 
that  the  prospectus  stated  the  capital  at 
500,000/.,  to  be  raised  by  10,000  shares; 
that  the  shares  contemplated  in  the  pro- 
spectus had  not  all  been  issued ;  that  the 
directors  had  refused  to  part  with  any  more 
of  the  shares,  although  applications  had  been 
made  to  them  for  #more  than  double  the 
amount  of  those  supposed  to  be  issued  ;  that 
the  directors  had  reserved  3,800  undisposed 
shares,  which  they  were  to  keep  for  their 
Own  benefit  alone,  if  the  concern  proved 
profitable.  The  plaintiffs  further  alleged, 
that,  in  conformity  with  the  terms  of  the 
prospectus,  the  directors  should  not  have 
gone  to  work,  until  the  whole  number  of 


shares  had  been  sold,  a  deed  of  the  regula- 
tion signed,  and  the  powers  of  manage- 
ment defined;  and  that,  although  6,200 
shares  only  had  been  sold,  and  only  a 
portion  of  the  instalments  thereon  had 
been  paid  up,  the  defendants  entered  upon, 
and  commenced  working  the  mines ;  and, 
further,  that  the  defendants  had  employed 
die  money  raised,  not  for  the  purposes  of 
the  undertaking,  but  in  the  purchase  of 
shares  for  their  own  private  advantage.  For 
these  reasons,  the  plaintiffs  insisted,  that 
they  had  a  right  to  retire  from  the  concern, 
and  to  call  on  the  directors  for  a  return  of 
their  money. 

-The  defendants  demurred  to  the  bill, 
for  want  of  equity ;  but  my  opinion  is,  that 
mat  demurrer  must  be  overruled. 

Another  objection  has  been  taken,  found- 
ed on  the  want  of  parties.  The  five 
plaintiffs  sue  on  behalf  of  themselves*  and 
certain  other  persons,  who  have  executed  a 
deed,  by  which  they  assign  to  the  plaintiffs 
their  interest  in  this  concern,  and  constitute 
them  their  attornies,  to  institute  any  action 
or  suit ;  but  on  condition  that,  after  payment 
of  the  expenses,  they  should  hold  in  trust  for 
the  benefit  of  the  others,  whatever  they, 
the  plaintiffs,  may  recover  from  the  defen- 
dants by  this  proceeding.  The  defendants 
insist,  that  all  those  persons  must  be  parties 
to  the  suit.  The  counsel  for  the  plain- 
tiffs admit  the  general  principle;  but  al- 
lege that  the  ends  of  justice  would  be  de- 
feated by  an  application  of  the  principle 
here. 

There  are  special  cases  in  which  the 
Court  has  permitted  one  or  two  persons  to 
represent  others  in  the  same  interest :  but 
that  is  the  exception,  not  the  general  prin- 
ciple ;  and  it  has  never  been  done  in  a  case 
analogous  to  the  present.  If  I  were  to 
yield  to  the  reasoning  of  the  plaintiffs  here, 
I  should  be  making  a  new  practice. 

The  demurrer  ore  tenus  must  be  allowed. 


1826 
Nov. 


26.       > 

.  2,  7.  S 


GREEN  V.    BARRETT  AND 
OTHERS. 


Joint  Stock  Companies — Fraud — Relief 
of  Shareholders  against  Directors. 

Where  a  jojnt  stock  company  is  repre- 
sented as  about  to  be  formed,  not  mth  a  fair 
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intention,  to  establish  a  bona"  fide  company, 
but  in  order  to  enable  the  directors  to  make  a 
profit  for  themselves, — any  subscriber  may 
sustain  a  biU  against  them* for  the  recovery 
of  the  sums  which  he  has  paid. 

What  circumstances  in  the  establishment 
of  a  joint  stock  company,  shall  be  regarded 
as  fraudulent. 

In  this  case  the  bill  was  filed  against  the 
Directors  of  the  Imperial  Distillery  Com- 
pany. 

The  plaintiff  stated,  that  in  March  1825, 
the  following  advertisement  was  published 
in  the  Times  newspaper,  viz.  "Imperial 
Distillery  Company.  Capital  600,000/.  in 
12,000  shares  of  50/.  each.  The  affairs  of 
the  company  will  be  under  the  management 
of  a  board  of  directors  and  other  officers* — 
Applications  for  shares  to  be  addressed  to 
Messrs.  Fisher  and  Norcutt,  solicitors,"  &c. 

This  advertisement,  die  plaintiff  alleged, 
he  afterwards  discovered  to  have  been 
inserted  by  w©rder  of  the  defendants,  who 
had  among  themselves  agreed  to  become 
the  directors  of  such  alleged  company* 

The  plaintiff  further  stated,  that  the  de- 
fendant* did  also,  in  the  latter  end  of  the 
month  of  March,  cause  a  prospectus,  bear- 
ing date  the  23d  March  1825,  to  be  circu- 
lated and  distributed. 

This  prospectus,  after  giving  a  list  of 
directors  (among  whom  Mr.  Jameson  and 
Mr.  Pigou  were  named),  and  appointing  a 
banker,  solicitors,  &c,  and  unfolding  the 
probable  advantage  to  be  derived,  as  well 
to  the  shareholders,  as  to  the  public  in  gene- 
ral, by  means  of  such  scheme,  proceeded  to 
declare,  that  the  affairs  of  the  said  company 
were  under  the  management  of  a  board  of 
directors. 

The  capital  was  to  be  600,000/.  in  12,000 
•hares  of  50/.  each;  a  deed  of  settlement 
was  to  be  prepared  forthwith,  which  was  to 
be  executed  within  thirty  days,  after  the 
same  should  be  ready  for  that  purpose ;  and 
every  person,  who  should  neglect  to  exe- 
cute the  same  within  that  time,  was  to  for- 
feit all  share  and  interest  in  the  company. 
This  deed  was  to  contain  all  such  clauses 
conditions,  as  the  standing  counsel 
solicitors  to  the  company  should  deem 
necessary  for  carrying  on  the  business 
of  the  company,  and  for  enforcing  the 
observance  and  performance  of  the  seve- 


ral ruled  and  regulations  to  be  contained 
therein,  or  in  any  bye-law  that  should  from 
time  to  time  be  made  by  the  directors* 
The  prospectus  stated  likewise,  that  appli- 
cation was  intended  to  be  made  to  parlia- 
ment, for  an  act  to  enable  the  company  to 
sue,  and  be  sued,  in  the  name  of  its  officers ; 
that  the  deed  of  settlement,  when  settled 
and  approved  by  the  standing  counsel  and 
solicitors,  and  the  act.  of  parliament,  when 
passed,  should  be  the  deed  of  settlement, 
and  act  for  managing  the  afiairs  of  the  com* 
pany ;  and  that  the  shares  would  be  forth- 
with allotted. 

The  plaintiff  alleged,  that  having  applied  " 
to  Messrs*  Fisher  and  Norcutt  for  some 
shares  in  the  proposed  joint  stock  company* 
they,  or  William  Lane,  as  secretary,  by  a 
letter  in  answer,  dated  25th  March  1825, 
informed  him  that  twenty  shares  had  been 
allotted  to  him,  in  consequence  of  such  ap- 
plication ;  that  this  letter,  as  well  as  all 
other  letters  sent  by  them  to  persons,  to 
whom  shares  bad  been  allotted,  required  a 
deposit  of  51.  on  each  share,  to  be  paid  to  the 
said  bankers,  on  or  before  the  28th  of  the 
said  month  of  March ;  that,  the  plaintiff, 
having  approved  of  the  scheme  and  arrange- 
ment developed  and  proposed  in  the  pro- 
spectus, and  confiding  in  the  truth  and  ac- 
curacy of  that  prospectus,  and  in  the  persons 
named  in  it  as  directors,  and  trusting  and 
believing  that  the  terms  of  such  prospectus 
would  be  adhered  to,  and  carried  into 
effect,  did,  on  the  28th  March!  pay  into  the 
bankers,  on  account  of  the  directors  of  the 
proposed  company,  100/.,  as  his  deposit  on 
his  said  twenty  snares ;  for  which  sum  he 
received  receipts,  in  which  the  bankers 
stated  the  sum  paid  to  them,  as  received  of 
the  Directors  of  the  Imperial  Distillery 
Company. 

The  plaintiff  then  alleged,  that  he  had 
since  discovered  that  a  small  part  only  of 
the  12,000  shares  was,  in  fact,  disposed  of 
or  allotted ;  that  the  deposits  on  several  of 
the  shares  which  were,  in  fact,  allotted, 
were  not  paid ;  that,  notwithstanding  these 
circumstances,  the  defendants,  as  directors, 
at  a  meeting  held  by  them  on  the  29th  of 
said  March,  determined  to  proceed  in  the  * 
scheme  and  undertaking ;  and  in  pursuance 
of  such  determination,  caused  advertise- 
ments for  the  purchase  of  premises  to  be 
inserted  in  the  newspapers : 
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That  the  defendants,  as  such  directors, 
after  the  plaintiff  had  paid  his  deposit,  by 
their  own  authority,  proceeded  to,  and  ac- 
tually did  choose  and  appoint  certain  other 
persons,  vis.  Matthew  Surtees,  esq.  and 
Robert  Talbot,  esq.  (two  of  the  defendants), 
to  be  directors  in  the  place  and  stead  of 
Alexander  Jameson  and  John  Frederick 
Pigou,  who,  though  named  as  directors,  in 
fact,  declined  to  act ;  and  that,  thereupon, 
another  prospectus  was  circulated  by  the 
order  and  direction  of  the  defendants,  which 
entirely,  or  in  a  great  measure,  differed  from 
the  first,  upon  the  faith  of  which  he  had 
paid  his  deposit. 

The  plaintiff  then  alleged,  that,  by  a  pri- 
vate circular  letter,  which,  by  order  of  the 
defendants,  was  addressed  to  him  by  the 
secretary  of  the  company,  dated  4th  July 
1825,  he  was  informed  of  the  purchase  of 
a  distillery  and  premises  for  the  company, 
and  was  required  to  pay  the  further  sum 
of  100/.,  on  his  shares,  before  the  19th  of 
July ;  that  the  plaintiff— learning  that  the 
terms  of  the  original  prospectus  had  Been 
departed  from ;  that  no'  act  of  parliament 
had  been  applied  for ;  and  that  the  defen- 
dants had  taken  upon  themselves  to  expend 
large  sums  of  money,  with  a  view  to  the 
prosecution  of  the  scheme — refused  to  pay 
any  further  deposit;  that  the  defendants 
were  the  only  persons  who  had  acted  as  di- 
rectors ;  that  all  the  monies,  paid  as  de- 
posits, had  been  received  by  the  bankers, 
on  account  of,them,  or  of  the  ten  of  them  who 
were  named  in  the  original  prospectus; 
that  in  that  way  the  defendants  had  received 
the  100/.  paid  by  the  plaintiff;  that  the 
plaintiff  had  applied  to  them  to  return  him 
his  100/.,  and  had  given  them  notice  in 
writing,  that  he  was  willing  to  give  up  his 
shares,  on  having  his  money  returned ;  but 
that  they  had  refused  to  comply  with  his 
request.  .The  bill  also  charged,  that  there 
was  no  deed  of  settlement ;  that  the  defen- 
dants had  become  directors  for  their  own 
private  emolument ;  and  that  they  had  al- 
lotted to  themselves  a  great  number  of 
shares,  many  of  which  they  had  sold  at  a 
premium ;  that  the  plaintiff  was  ignorant  of 
the*  names  of  the  other  persons,  who  had 
paid  deposits ;  and  that  the  money  had 
been  obtained  from  him  by  fraud  or  misre- 
presentation, and  for  a  purpose  which  had 
failed  of  effect.     The  prayer  was,  that  the 


defendants  might  be  decreed  to  repay  to 
the  plaintiff,  the  sum  of  100  J.  with  interest. 

To  this  bill,  general  demurrers  for  want 
of  equity,  were  put  in  by  some  of  the  de- 
fendants. 

Mr.  Wakefield  was  in  support  of  the  de- 
murrer; 

Mr.  Knight,  for  the  bill. 

In  support  of  the  demurrer,  it  was  argued, 
that  this  company  did  not  come  under  the 
denomination  of  a  bubble ;  so  that  the  case 
of  Colt  v.  WoollasUm  had  no  application  to 
it.  The  object  was  a  legitimate  one  ;  and 
the  only  relief  that  could  be  had,  was  an 
account  of  the  application  of  the  money ; 
but  no  such  account  was  prayed  in  this  suit. 
It  is  absurd  to  complain  that  an  act  of  par- 
liament had  not  been  obtained,  or  a  deed  of 
settlement  executed ;  for  when  these  plain- 
tiffs withdrew  from  the  company,  or  affected 
to  do  so,  too  short  an  interval  had  elapsed 
for  the  accomplishment  of  these  objects. 
As  to  the  introduction  of  two  new  directors, 
that  step,  whether  proper,  or  improper,  can- 
not convert  the  proceeding  into  a  bubble. 

It  was  also  insisted,  that  the  members  of 
the  company  ought  to  have  been  parties. 

On  the  contrary,  it  was  argued,  that  the 
defendants  had  deviated  entirely  from  the 
prospectus,  on  the  faith  of  which  the  plain- 
tiff had  paid  his  money.  The  concern  was 
to  consist  of  12,000  shares  ;  a  deed  of  set- 
tlement was  to  be  prepared  forthwith,  which 
was  to  be  executed  within  a  certain  number 
of  days,  and  an  act  of  parliament  was  to  be 
obtained  without  delay.  The  parties  had 
no  right  to  move,  till  the  full  number  of  shares 
had  been  subscribed  for  and  allotted,  and 
till  the  terms  of  the  partnership  were  em- 
bodied in  a  proper  deed,  and  sanctioned  by 
the  legislature.  Not  one  of  these  things 
was  done.  Only  a  portion  of  the  shares 
were  allotted ;  on  many,  even  of  those  that 
were  allotted,  the  deposits  were  not  paid ; 
no  deed  of  partnership  was  executed  or 
prepared ;  no  act  of  parliament  was  sought ; 
and  yet  these  self-named  directors  call  for 
more  money,  and  affect  to  put  the  concern 
in  active  operation.  Not  satisfied  with  this, 
they,  of  their  own  accord,  introduce  two 
other  persons  into  their  number ;  thus  giv- 
ing the  control  of  the  subscribers'  money  to 
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persons  whom  the  subscribers  had  never 
trusted.  In  all  these  respects,  the  conduct 
of  the  defendants  must  be  considered  as  a 
fraud  upon  the  plaintiff} ;  and  it  is  clear, 
that  the  directors  obtained  the  money, 
sought  to  be  recovered  in  this  suit,  not  with 
a  bond  fide  intention  of  carrying  into  effect 
the  scheme  detailed  in  the  prospectus,  but 
with  a  totally  different  purpose.  This  case, 
therefore,  -comes  within  the  principle  of 
Colt  v.  WooUaiUm. 

It  was  said  in  reply,  that,  if  a  single  shil- 
ling had  been  expended  before  the  directors 
were  guilty  of  any  misconduct,  the  question 
between  the  parties  was  necessarily  reduced 
to  a  matter  of  account. 

Vice  Chancellor* — The  bill  states,  that  a 
prospectus  was  published,  proposing  the 
establishment  of  the  Imperial  Distillery 
Company.  According  to  this  prospectus, 
the  company  was  to  consist  of  12,000 
shares ;  certain  persons  were  named  direc- 
tors, auditors,  &c.  The  affairs  of  the  com- 
pany were  to  be  under  the  management  of 
the  directors ;  a  deed  of  settlement  was  to 
be  prepared  and  executed ;  and  application 
was  to  be  made  for  an  act  of  parliament. 
The  bill  alleges,  that,  the  plaintiff  having 
paid  his  money  on  the  faith  of  this  pro- 
spectus, the  directors  have  departed  widely 
from  it ;  that  two  of  the  persons,  named  as 
directors,  having  refused  to  act,  the  remain- 
ing directors,  of  their  own  authority,  named 
two  other  persons  in  their  stead ;  that  no 
deed  of  settlement  was  prepared  or  exe- 
cuted ;  that  a  small  part  only  of  the  12,000 
shares  were  subscribed  for,  and  the  calls 
on  some  of  them  not  paid ;  that  the  direc- 
tors had,  notwithstanding,  thought  fit  to 
make  considerable  purchases ;  that  they 
had  acted  in  this  manner,  with  a  view  to 
their  own  private  emolument;  that  such 
proceedings  were  a  fraud  on  the  plaintiff, 
and  the  other  subscribers ;  and  that  the 
plaintiff,  therefore,  was  entitled  to  retire 
from  the  concern.  The  prayer  is,  that  the 
defendants  may  repay  to  him,  with  interest, 
the  money  which  he  had  paid  upon  his 
subscription. 

Assuming  the  statement  in  the  bill  to 

be   true,  the  plaintiff  is  clearly   entitled 

to  recover  from  the  defendants,  the  100/. 

which  he  has  paid  ;  and  the  only  question 

Vol.  V.  Chanc. 


is,  whether  he  can  sustain  a  bill  in  equity 
for  that  purpose. 

I  lay  no  stress  on  the  circumstance  of  a 
second  prospectus,  which  was.  published, 
differing  from  the  first ;  for  the  nature  of 
that  difference  is  not  stated. 

Considering  that,  in  substance,  the  alle- 
gations amount  to  this — that  the  prospectus 
was  published  not  with  any  fair  intention  of 
establishing  a  company,  but  as  a  snare  to 
persons  who  might  unwarily  become  sub- 
scribers, and  for  the  purpose  of  enabling  the 
directors  to  make  a  profit  for  themselves, 
my  opinion  is,  that  this  case  is  governed  by 
that  of  CoU  v.  WooUaston*  If  the  allega- 
tions of  the  bill  be  true,  the  defendants  have 
committed  a  gross  fraud. 

I  must,  therefore,  overrule  the  demurrer. 


1826 
November 
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WACKBRBABTH  0.  FOWILL. 


Interest — Misconduct  of  .Assignees. 

After  an  order  of  dividend,  the  assignee 
retains  m  his  hands  the  sums  which  ought  to 
hope  been  paid  to  several  creditors;  his 
assets  cannot,  after  his  death,  be  charged 
with  interest  at  the  rate  of  20  per  cent,  on 
the  sums  so  misapplied  by  him. 

In  Hilary  term  1813,  John  Henry  Wack- 
erbarth,  who  was  the  surviving  assignee  of 
the  estate  and  effects  of  John  Cox  and 
Frederick  Heisch,  and  Osborne  Markham, 
John  Halkett,  James  Trebeck,  Edward 
Grose  Smith,  and  James  Seton  (the  com- 
missioners), exhibited  their  bill  against  Hugh 
Powell  and  Thomas  Watts,  executors  of  the 
last  will  and  testament  of  Richard  Baldwyn, 
and  his  heir-at-law,  and  surviving  persons 
interested  under  his  will.  It  stated  as  fol- 
lows : — 

That  on  the  2Sd  of  September  1799,  a 
commission  of  bankrupt  was  duly  awarded 
and  issued  against  John  Cox  and  Frede- 
rick Heisch ;  that,  under  the  said  commis- 
sion, John  Henry  Wackerbarth,  Benedict 
Paul  Wagner,  and  Richard  Baldwyn,  were 
duly  chosen  and  appointed  assignees  of 
their  estate  and  effects ;  that,  the  said  Bene- 
dict Paul  Wagner  having  become  bank- 
rupt, and  the  creditors  of  the  said  bank- 
rupts having  subsequently  duly  chosen  and 
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appointed  the  said  John  Henry  Wacker- 
barth  and  Richard  Baldwyn  alone,  to  be 
the  assignees  of  the  estate  and  effects  of  the 
bankrupts,  the  same  was  duly  assigned  to 
them  accordingly;  that  Richard  Baldwyn 
died  indebted  to  the  estate  of  the  said  bank- 
rupts, for  money  received  on  account  there- 
of, to  the  amount  of  1,982/.  lis.  4d, ;  and 
that  by  his  will  he  had  appointed  the  said 
Hugh  Powell  and  Thomas  Watts  executors, 
and  given  certain  annuities  and  legacies  to 
the  other  defendants. 

The  prayer  was,  that  it  might  be  declared 
that  the  sum  of  1,982/.  Hi.  W.  was  a  debt 
due  by  specialty  upon  the  estate  of  the  said 
testator,  and  payable  as  such  out  of  the 
assets  of  the  testator,  in  the  hands  of  the 
defendants,  by  virtue  of  the  covenant  he 
had  entered  into,  on  being  appointed  an 
assignee,  with  interest  at  the  rate  of  20  per 
cent. 

By  the  decree  made  on  the  hearing,  the 
Court,  amongst  other  things,  declared  that 
the  will  of  the  testator,  Richard  Baldwyn, 
Bhould  be  established,  and  the  trusts  thereof 
performed  and  carried  into  execution  ;  and 
it  was  ordered,  that  it  should  be  referred  to 
the  Master,  to  take  an  account  of  what  was 
due  to  the  plaintiffs,  and  all  other  the  cre- 
ditors of  the  testator  Richard  Baldwyn  ;  and 
that  the  Master  should  distinguish  the  debts 
by  specialty,  from  those  by  simple  contract. 
It  was  also  ordered,  that  the  Master  should 
take  an  account  of  the  securities  of  the 
creditors  by  specialty,  and  should  com- 
pute interest  on  such  of  the  debts  as  car- 
ried interest,  (except  on  the  plaintiffs' 
demand,  as  to  which  the  Court  did  reserve 
the  consideration  of  the  rate  of  interest,) 
after  the  rate  the  same  respectively  carried 
interest. 

The  Master  made  his  report,  bearing  date 
the  10th  June  1820,  whereby  he  found  that, 
on  the  23d  of  September  1799,  a  commis- 
sion issued  against  John  Cox  and  Frederick 
Heisch,  under  which  they  were  declared 
bankrupts ;  and  that  on  the  8th  of  October 
1799,  John  Wackerbarth,  Benedict  Paul 
Wagner,  and  the  said  testator  Richard 
Baldwyn,  were  chosen  assignees  of  the  estate 
and  effects  of  the  bankrupts ;  and  that,  by 
an  indenture  of  assignment,  bearing  date  on 
such  8th  day  of  October  1799,  the  major 
part  of  the  commissioners  assigned  to  the 
said   John  Wackerbarth,   Benedict    Paul 


Wagner,  and  Richard  Baldwyn,  the  estate 
of  the  bankrupts,  in  trust  for  themselves 
and  the  rest  of  the  creditors  of  the  said 
bankrupts.  The  Master  also  found,  that  on 
the  1st  of  May  1802,  a  commission  of  bank- 
rupt issued  against  Benedict  Paul  Wagner ; 
and  that,  at  a  meeting  of  the  creditors  of 
Cox  and  Heisch,  held  on  the  19th  of  April 
1 80S,  John  Wackerbarth  and  Richard  Bald- 
wyn were  appointed  sole  assignees  ;  and 
and  that,  by  an  indenture  of  assignment, 
bearing  date  the  19th  of  April  1805,  and 
made  between  Benedict  Paul  Wagner  of 
the  first  part,  Andrew  Casper  Giese,  Robert 
Leigh,  and  Samuel  Rees  Ellis,  (assignees 
of  Benedict  Paul  Wagner,)  of  the  second 
part ;  Osborne  Markham,  James  T rebeck, 
and  Edward  Grose  Smith,  the  major  part 
of  die  commissioners,  under  the  said  com- 
mission against  Cox  and  Heisch,  of  the 
third  part ;  and  John  Wackerbath  and  Ri- 
chard Baldwyn  of  the  fourth  part — it  was 
witnessed,  that  for  the  considerations  therein 
mentioned,  Wagner,  and  Giese,  Leigh,  and 
Ellis,  assigned  all  the  personal  estate  of 
the  said  John  Cox  and  Frederick  Heisch, 
in  the  possession  of  Wagner,  and  all  the 
interest  of  Giese,  Leigh,  and  Ellis,  to 
Wackerbarth  and  Baldwyn,  their  executors 
and  administrators:  that  such  assignment 
was  ratified  and  confirmed  by  the  commis- 
sioners Markham,  Trebeck,  and  Smith; 
and  that  in  the  indenture  was  contained, 
a  covenant,  whereby  they  the  aforesaid 
John  Wackerbarth  and  Richard  Baldwyn, 
and  each  of  them  for  himself,  separate  and 
apart,  and  for  the  acts  and  deeds  of  his 
own  heirs,  executors,  and  administrators, 
did  thereby  severally  and  respectively  cove- 
nant, promise,  and  agree  to  and  with  the 
said  commissioners,  that  each  of  them  the 
said  John  Wackerbarth  and  Richard  Bald- 
wyn, and  their  respective  executors,  ad- 
ministrators, and  assigns,  should  and  would 
from  time  to  time,  as  and  when  the  money 
to  be  received  by  them,  or  either  of 
them,  from  or  out  of  the  said  bankrupts' 
estate  and  effects,  should  amount  to  the 
sum  of  100/.  and  upwards,  pay  the  same 
in  the  joint  names  of  them  the  said  as- 
signees, into  the  hands  of  the  Governor 
and  Company  of  the  Bank  of  England  for 
safe  custody,  there  to  remain  for  the  benefit 
of  the  creditors' of  the  aforesaid  John  Cox 
and  Frederick  Heisch,  and  subject  to  the 
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orders  of  the  commissioners,  or  the  major 
part  of  them ;  and  further,  that  each  of 
them,  the  said  John  Wackerbarth  and  Ri- 
chard Baldwyn,  their  executors,  administra- 
tors, and  assigns,  should  and  would  from 
time  to  time,  and  at  all  times  thereafter, 
upon  reasonable  request  in  writing  to  them 
given  for  that  purpose,  under  the  hands  of 
the  commissioners  in  the  said  commission, 
or  any  renewed  commission,  which  might 
be  awarded  against  the  said  John  Cox  and 
Frederick  Heisch,  authorized  as  aforesaid, 
or  the  major  part  of  them,  render  and  give 
to  the  said  commissioners,  or  the  major  part 
of  them,  a  true,  just,  and  perfect  account  in 
writing,  of  all  and  every  such  sum  and  sums 
of  money,  or  other  satisfaction,  as  the  said 
John  Wackerbarth  and  Richard  Baldwyn, 
their  executors,  administrators,  and  assigns 
respectively,  should  have  had,  recovered  and 
received  by  virtue  of  the  said  deed  of  as* 
signment,  or  otherwise  out  of  the  estate  of 
the  said  John  Cox  and  Frederick  Heisch, 
and  that  all  such  monies  and  other  satisfac- 
tion as  should  appear  to  be  so  had  by  them 
respectively  as  aforesaid,  they  the  said  John 
Wackerbarth  and  Richard  Baldwyn,  should 
and  would,  after  all  just  allowances  thereout 
deducted,  and  at  the  like  reasonable  re- 
quest, well  and  truly  pay,  satisfy,  and  ren- 
der, or  cause  to  be  paid,  satisfied,  and  ren- 
dered unto  them  the  said  commissioners  by 
the  said  commission,  or  by  any  renewed 
commission  authorized  as  aforesaid,  or  the 
major  part  of  them,  or  to  such  person  or 
persons  as  they  should  appoint,  to  the  end 
that  the  same  might  be  by  them  the  said 
commissioners,  or  the  major  part  of  them, 
ordered,  disposed,  distributed,  and  divided 
amongst  all  and  every  the  creditors  of  the 
said  John  Cox  and  Frederick  Heisch,  who 
had  sought,  or  should  seek  relief  by  virtue 
of  the  commission. 

The  Master  further  found,  that  the  said 
John  Wackerbarth  and  Richard  Baldwyn, 
such  assignees,  in  performance  of  the 
covenant,  from  time  to  time  paid  into 
the  Bank  of  England  various  sums  of  money, 
to  a  very  large  amount  in  the  whole,  which 
came  to  their  hands  by  virtue  of  the  said 
assignment ;  that,  on  the  28th  day  of  Fe- 
bruary 1800,  a  dividend  of  4#.  in  the  pound 
was  declared,  under  the  said  commission, 
of  the  joint  estate  of  the  said  John  Cox  and 
Frederick  Heisch ;  and  that,  on  the  30th 


day  of  July  1808,  another  dividend,  of 
Ss,  Aid,,  in  the  pound,  of  the  said  joint  estate, 
was  declared  under  the  commission ;  that, 
on  the  8th  day  of  November  1806,  another 
dividend  of  the  joint  estate  was  declared, 
of  4*.  in  the  pound,  upon  those  debts  which 
were  not  included  in  the  previous  orders  of 
dividend,  and  of  8d.  in  the  pound  upon 
those  debts  which  were  comprised  only  in 
the  order  of  dividend  of  the  80th  day  of 
July  1808 ;  and  that,  on  the  said  80th  day 
of  July  1803,  a  diyidend  of  4*.  in  the  pound, 
on  the  separate  estate  of  the  said  John  Cox, 
was  declared  under  the  said  commission ; 
and,  on  the  13th  day  of  December  1806, 
a  further  dividend,  of  11*.  in  the  pound, 
was  declared,  of  the  said  separata  estate. 

The  Master  also  found,  that  the  following 
plan  was  adopted  for  payment  of  the  divi- 
dends, viz. — That*  printed  drafts  upon  the 
Bank  of  England  were  prepared,  and  filled 
up  for  each  creditor's  dividend,  to  be  signed 
by  the  assignees  for  the  time  being ;  that 
such  of  the  said  drafts  as  were  so  prepared 
and  signed  prior  to  Wagner's  bankruptcy, 
were  signed  by  Wackerbarth  and  Wagner, 
as  two  of  such  assignees ;  and  that  such  of 
the  drafts  as  were  signed  after  Wagner's 
bankruptcy,  were  signed  by  Wackerbarth, 
as  one  of  such  assignees ;  and  that  all  of  the 
said  drafts,  being  so  signed,  were  left  with 
Richard  Baldwyn,  as  one  other  of  the  said 
assignees,  to  be  signed  by  him  also,  and  to  be 
delivered  over  to  the  respective  creditors 
for  whose  dividend  the  same  were  respec- 
tively made  and  signed,  when  such  creditors 
should  apply  for  payment  of  their  respec- 
tive dividends.  The  report  further  stated, 
that  the  said  receipts  for  such  dividends, 
and  also  orders  for  the  same  dividends 
respectively,  addressed  to  the  said  Richard 
Baldwyn,  were  prepared,  and  left  with  the 
solicitors  to  the  said  assignees,  the  said  re- 
ceipts and  orders  respectively  being  marked 
or  numbered,  with  figures  or  numbers,  to 
correspond  with  the  like  figures  or  num- 
bers with  which  the  said  drafts  were  marked 
or  numbered ;  and  that,  upon  application 
to  the  solicitor,  by  the  creditors,  for  pay- 
ment of  their  respective  dividends,  such 
creditors  were  required  to  sign  the  receipts 
so  prepared  for  their  respective  dividends ; 
and  that,  thereupon,  the  corresponding  or- 
ders were  respectively  delivered  to  such 
creditors,  who  were  directed  to  call  upon 
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Richard  Baldwyn  for  the  drafts  for  their 
respective  dividends  ;  and  that  it  was  the 
duty  of  the  said  Richard  Baldwyn,  as  one 
of  the  assignees,  to  deliver  the  drafts  to  the 
said  respective  creditors,  when  applied  for. 

The  Master  further  found,  that  the  said 
Richard  Baldwyn,  being  such  assignee,  re* 
ceived  payment  of  the  sums  of  money  men- 
tioned in  several  of  such  drafts  which  had 
been  so  left  in  his  hands,  and  applied  the 
tame  to  his  own  use,  at  the  following  dates, 
that  is  to  say — On  the  14th  day  of  March 
1800,  the  sum  of  212/.  10*.  Sd. ;  on  the  last 
day  of  June  1802,  the  sum  of  142/.  10*.  Sd. ; 
on  the  last  day  of  September  1803,  the  sum 
of  6571. 14*.  9d. ;  on  the  10th  day  of  March 
1804,  the  sum  of  92 /. ;  on  the  14th  day  of 
January  1807,  the  sum  of  589/.  15*. ;  and  on 
the  16th  day  of  January  1807,  288/.  0#.  Sd, ; 
making  together  the  sum  of  1 ,982/.  1 1#.  4d. : 
and  the  said  Master  thought  fit  to  allow  the 
claim  of  the  said  plaintiffs,  88  creditors  by 
specialty  of  the  said  Richard  Baldwyn,  for 
the  amount  of  1,982/.  11*.  4d\ 

By  a  decree  made  on  the  17th  day  of 
July  1820,  the  Court  did  declare,  among 
other  things,  that  the  sura  of  1,982/.  1 1*.  4 J. 
was  a  debt  by  specialty  upon  the  estate 
of  the  testator,  and  payable  as  such  out 
of  the  assets  of  the  testator,  by  virtue 
of  the  covenants  in  the  pleadings  in  the 
cause  mentioned.  Then,  after  providing 
for  the  payment  of  this  sum,  it  was  ordered, 
that  all  or  any  of  the  unpaid  creditors  of 
John  Cox  and  Frederick  Heisch,  whose 
dividends  were  comprised  in  the  said  sum 
of  1,982/.  lls.4d.t  or  any  other  person 
who  should  be  entitled  to  the  same,  should 
be  at  liberty  to  apply  to  this  Court  aa  they 
should  be  advised. 

And  it  was  ordered,  that  it  be  referred 
back  to  the  said  Master,  to  compute  inte- 
rest on  the  said  sum  of  1,982/.  11*.  4c/., 
after  the  rate  of  20  per  cent,  per  annum, 
from  the  29th  day  of  June  1809,  (the  date 
of  the  passing  of  the  statute  of  the  49  Geo.  3. 
c.  1 21 ,  entitled  "  An  Act  to  alter  and  amend 
the  Laws  relating  to  Bankrupts")  to  the  12  th 
day  of  June  1812,  the  day  of  the  decease  of 
the  testator. 

Some  of  the  parties  interested  under 
die  will  of  Baldwyn,  appealed  from  so  much 
of  the  decree  as  charged  his  estate  with 
20  per  cent,  on  the  balance  retained  by  him 
in  his  hands. 


The  only  question  argued  on  the  appeal, 
was,  whether,  under  the  circumstances  of 
this  case,  the  estate  of  the  deceased  assignee 
could  be  charged  with  interest  at  20  per 
cent. 

Lord  Chancellor. — Priorto  the  49  Geo.  8. 
it  was  the  habit  of  the  Court  to  charge  an 
assignee,  who  improperly  kept  monies  be- 
longing to  the  bankrupt's  estate  in  his 
hands,  with  interest  at  five  per  cent :  but 
that  could  not  be  done  by  petition,  when 
the  assignee  was  dead.  When  the  5  Geo.  2. 
c.  SO.  was  passed,  it  prescribed  the  mode 
in  which  dividends  were  to  be  made.  It 
provided,  (1) 

"  That  every  person  or  persons  chosen, 
or  who  shall  be  chosen  assignee  or  assignees 
of  the  estate  and  effects  of  such  bankrupt, 
shall,  at  some  time  after  the  expiration  of 
four  months,  and  within  twelve  months 
from  the  time  of  issuing  of  such  commission, 
cause  at  least  twenty-one  days  public  notice 
to  be  given  in  the  London  Gazette,  of  the 
time  and  place  the  commissioners  and  as- 
signees intend  to  meet,  to  make  a  dividend 
or  distribution  of  such  bankrupt's  estate 
and  effects ;  at  which  time  the  creditors, 
who  have  not  before  proved  their  debts, 
shall  then  be  at  liberty  to  prove  the  same ; 
which  meeting  for  the  city  of  London,  and 
all  places  within  the  bills  of  mortality,  shall 
be  at  the  Guildhall  of  the  said  city ;  and 
upon  every  such  meeting  the  assignee  or 
assignees  shall  produce  '  to  the  said  com* 
missioners  and  creditors  then  present,  fair 
and  just  accounts  of  all  his  and  their  re- 
ceipts and  payments,  touching  the  said 
bankrupt's  estate  and  effects,  and  of  what 
shall  remain  outstanding,  and  the  particu- 
lars thereof;  and  shall,  if  the  creditors  then 
present,  or  the  major  part  of  them,  require 
the  same,  be  examined  upon  oath,  or  being 
of  the  people  called  Quakers,  upon  solemn 
affirmation,  before  the  said  commissioners, 
or  the  major  part  of  them,  touching  the 
truth  of  such  accounts ;  and  in  such  ac- 
counts the  said  assignee  or  assignees  shall 
be  allowed  and  retain  all  such  sum  and 
sums  of  money,  as  they  shall  have  paid  and 
expended  in  suing  out  and  prosecuting  of 
such  commission,  and  all  other  just  allow- 
ances, on  account  of,  and  by  reason  or 

(1)  6  Geo.  t.  c.  50.  e.  S3. 
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means  of  their  being  assignee  or  assignees ; 
and  the  said  commissioners,  or  the  major 
part  of  them,  shall  order  such  part  of  the 
neat  produce  of  the  said  bankrupt's  estate, 
as  by  such  accounts  or  otherwise  shall  ap- 
pear to  be  in  the  hands  of  the  said  assig- 
nees, as  they  or  the  major  part  of  them 
shall  think  fit,  to  be  forthwith  divided 
amongst  such  of  the  bankrupt's  creditors, 
who  have  duly  proved  their  debts  under  such 
commission,  in  proportion  to  their  several 
and  respective  debts;  and  the  commis- 
sioners, or  the  major  part  of  them,  shall 
make  such  their  order  for  a  dividend  in 
writing  under  their  hands,  and  shall  cause 
one  part  of  such  order  to  be  filed  amongst 
the  proceedings  under  the  said  commission, 
and  shall  deliver  unto  each  of  the  assignee 
or  assignees,  under  such  commission,  a 
duplicate  of  such  their  order,  likewise  under 
the  hands  of  the  said  commissioners  ;  which 
order  of  distribution  shall  contain  an  ac- 
count of  the  time  and  place  of  making  such 
order,  and  the  sum  total  or  quantum  of  all 
the  debts  proved  under  the  said  commis- 
sion ;  and  the  sum  total  of  the  money  re- 
maining in  the  hands  of  the  assignee  or 
assignees  to  be  divided,  and  how  much  in 
particular  in  the  pound,  is  then  ordered  to 
be  paid  to  every  creditor  under  the  said 
commission ;  and  the  said  assignee  or  as- 
signees, in  pursuance  of  such  order,  and 
without  any  deed  or  deeds  of  distribution 
to  be  made  for  that  purpose,  shall  forthwith 
make  such  dividend  and  distribution  ac- 
cordingly." 

When  with  this  clause  we  connect  *the 
covenant  of  the  commissioners,  that  cove- 
nant must  be  understood  as  binding  the 
assignees  to  account  with  the  commissioners ; 
and  after  it  has  been  settled  how  much  is 
to  be  paid  to  each  creditor,  to  pay  to  each 
creditor  his  aliquot  part.  After  the  order 
for  a  dividend,  the  sums  allotted  to  each 
creditor  became,  in  the  hands  of  the  as- 
signees, money  so  far  received  to  the  use 
of  the  creditor,  that  he  might  maintain  an 
action  for  it.  The  49  Geo.  3.  (2)  took  away 
the  remedy  of  the  creditor  against  the  as- 
signees by  action,  and  confined  him  to  a 
proceeding  by  petition. 

The  3d  section  of  the  49  Geo.  3.  c.  121, 

(*)  49  Geo.  3.  c.  HI.  s.  12. 


after  reciting  the  provisions  of  the  act  of 
Geo.  2,  enacts — 

"  That  if  in  any  case  the  major  part  of 
the  creditors  of  any  bankrupt  shall  not, 
before  they  shall  proceed  to  the  choice  of 
assignees  of  the  bankrupt's  estate,  direct  in 
what  manner,  how  and  with  whom,  and 
where  the  monies  arising  from  the  bank- 
rupt's estate  shall  be  paid  in  and  remain, 
in  pursuance  of  the  power  given  to  them  by 
the  said  recited  act,  it  shall  be  lawful  for 
the  commissioners,  or  the  major  part  of 
them,  and  they  are  hereby  required  imme- 
diately after  the  commissioners  shall  have 
proceeded  to  the  choice  of  assignees,  and  at 
the  same  meeting,  to  direct  in  what  manner, 
how  and  with  whom,  and  where  the  monies 
arising  by  and  to  be  received  from  time  to 
time  out  of  the  bankrupt's  estate,  shall  be 
paid  in,  and  remain  until  the  same  shall  be 
divided  amongst  the  creditors  as  by  the  said 
recited  act  is  directed ;  to  which  rule  and 
direction  the  assignee  or  assignees  of  the 
bankrupt's  estate  shall  conform,  as  often  as 
one  hundred  pounds  shall  be  got  in  and  re- 
ceived from  such  bankrupt's  estate,  and 
shall  be  and  are  hereby  indemnified  for 
what  they  shall  do  in  pursuance  of  such 
directions  of  the  said  commissioners  as 
aforesaid;  provided  that  it  shall  not  be 
lawful  for  the  commissioners  to  direct  such 
monies  to  be  paid  into  the  hands  of  the  said 
commissioners,  or  any  of  them,  or  of  the 
solicitor  to  the  commissioners,  or  into  any 
banking  house,  or  other  house  of  trade  or 
business  in  which  the  commissioners  or  any 
of  them,  or  the  solicitor  to  the  commission, 
are  or  is  interested  or  concerned  as  a  part- 
ner or  partners,  or  otherwise." 

The  4th  section  provides — 

"  That  in  all  cases  in  which  any  assignee 
or  assignees  of  any  bankrupt's  estate,  shall 
wilfully  retain  in  his  or  their  hands,  or 
otherwise  employ  for  his  or  their  own  bene- 
fit, any  sum  or  sums  of  money,  part  of  the 
estates  of  such  bankrupts,  contrary  to  the 
aforesaid  direction  of  the  said  recited  act, 
passed  in  the  fifth  year  of  the  reign  of  King 
George  the  Second,  or  of  the  aforesaid  di- 
rection in  this  act  contained,  he  or  they 
shall  be  charged  in  his  or  their  accounts 
with  the  estates  of  such  bankrupts,  with 
such  sum  or  sums  of  money  as  shall  be 
equal  to  the  amount  of  interest  computed 
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at  the  rate  of  twenty  pounds  per  cent,  per 
annum,  on  all  such  turns  of  money  so  re- 
tained or  employed  by  him  or  them,  for  the 
time  or  times  during  which  he  or  they  shall 
have  so  retained  or  employed  the  same, 
contrary  to  the  said  direction  of  the  said 
acts,  or  either  of  them ;  and  the  commis- 
sioners of  bankrupts  are  hereby  required  to 
charge  such  assignee  or  assignees  in  their 
accounts  with  such  sum  or  sums  of  money 
accordingly/' 

The  6th  section  provides  for  the  case  of 
an  assignee  becoming  bankrupt;    and  it 


"  That  in  case  any  commission  of  bank- 
rupt shall  issue  against  any  person  who  is 
or  shall  be  an  assignee  of  the  estate  and 
effects  of  any  bankrupt,  and  who  shall,  at 
the  time  of  such  commission  issuing  against 
him,  be  indebted  to  the  estate  of  the  bank- 
rupt of  whose  estate  and  effects  he  was  an 
assignee,  to  the  amount  of  one  hundred 
pounds  or  upwards,  in  respect  of  money 
come  to  his  hands  as  such  assignee,  and 
wilfully  retained  or  employed  by  him  for 
his  own  benefit,  the  certificate  of  conformity 
which  may  be  obtained  by  such  assignee  so 
becoming  bankrupt  as  aforesaid,  shall  only 
have  the  effect  of  freeing  the  person  of 
such  bankrupt  from  arrest  and  imprison- 
ment, but  the  future  estate  and  effects  of 
every  such  person  shall  remain  liable  for  so 
much  of  his  debt  to  the  estate  of  the  bank- 
rupt of  whose  estate  and  effects  he  was  an 
assignee,  as  shall  not  be  paid  by  dividends 
under  the  said  commission,  together  with 
lawful  interest  for  the  whole  debt,  in  like 
manner  as  if  he  had  not  obtained  his  certi- 
ficate; the  tools  of  trade,  the  necessary 
household  goods  and  furniture,  and  neces- 
sary wearing  apparel  of  such  bankrupt  and 
his  wife  and  children,  only  excepted." 

Here,  it  is  to  be  observed,  that  the  4th 
section  looks  to  the  case  in  which  an  as- 
signee does  not  become  bankrupt ;  and  it 
then  charges  him  with  20  per  cent,  interest. 
The  fith  section  looks  to  the  case  in  which 
the  assignee  does  become  bankrupt ;  and  it 
does  not  give  a  better  remedy  against  his 
estate,  to  the  estate  of  which  he  was  as- 
signee, than  is  given  to  his  other  creditors ; 
but  it  is  satisfied  with  providing,  that  the 
future  effects  of  such  bankrupt  assignee 
shall  continue  liable,  but  liable  only  for  the 


sum  retained  by  him  in  his  hands,  and  law- 
ful interest  upon  it* 

But  though  the  statute  provides  expressly 
for  the  case  of  a  continuing  assignee,  and 
also  for  the  case  of  an  assignee  ceasing  by 
bankruptcy  to  be  so,  it  takes  no  notice  of 
the  case  of  an  assignee  ceasing  to  be  so  by 
reason  of  death. 

Here,  the  monies  retained  by  the  assignee 
were  monies  directed,  by  several  orders  of 
dividend,  to  be  paid  to  A,  B,  C,  &c.  credi- 
tors of  the  bankrupt.  The  assignee,  there- 
fore, was  liable  to  the  individual  creditors 
respectively,  for  the  amount  of  their  divi- 
dends ;  and  he  was  liable  also  to  be  charged 
with  interest,  in  the  shape  of  damages. 
But  is  he  both  liable  to  that  extent  to  the 
particular  creditors  in  whose  behalf  the 
order  of  dividend  was  made,  and  also  liable 
to  be  charged  with  20  per  cent,  by  the 
commissioners  ?  Where  the  order  of  divi- 
dend separates  the  particular  aliquot  parts 
to  be  paid  to  each  creditor,  and  the  assignee 
becomes  a  debtor  to  them,  there  is  nothing 
in  the  acts  which  authorises  them  to  demand 
20  per  cent,  interest :  neither  can  I  find  that 
the  Court  has  authority  to  direct  such  an 
account  against  the  assets  of  a  deceased 
assignee. 

I  must  therefore  reverse  so  much  of  the 
Vice  Chancellor's  decree,  as  directs  interest 
to  be  computed  on  the  balance  at  the  rate 
of  20  per  cent. :  and  I  must  order  interest 
to  be  computed  at  5  per  cent. 


1826.     > 

Nov    18     I  W&X0HT80N  0a  HASTEXXAK. 

Contribution. 

Persons  being  churchwardens,  overseers, 
and  trustees  of  the  poor,  directed*  in  conse- 
quence of  a  resolution  of  the  vestry,  a  pro- 
secution to  be  instituted  against  certain  per- 
sons accused  of  having  concurred  in  the 
misapplication  of  parochial  monies :  one  of 
them,  having  been  compelled  to  pay  the  bul 
of  costs  of  the  attorney  employed  in  the  pro* 
secutkm,  is  entitled  to  contribution  from  the 
others. 

In  the  course  of  various  parochial  dis- 
putes in  the  parish  of  St.  Matthew,  Betbnal 
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Green,  a  gentleman  of  the  nameofMerce- 
ron  had  been  prosecuted  for  an  alleged 
misappropriation  of  some  of  the  funds  of 
the  parish.  It  was  believed  that  he  had 
been  assisted  in  his  misconduct  by  some 
other  persons  in  the  parish,  and  against 
those,  too,  it  was  proposed  to  institute  pro- 
ceedings. Accordingly,  at  a  meeting  of  the 
parishioners,  assembled  in  public  vestry, 
holden  on  the  20th  of  August,  1818,  they, 
by  a  majority  of  169  to  41,  passed  the  fol- 
lowing resolution — 

"  That  this  vestry  would  consider  the 
ends  of  justice  very  imperfectly  answered 
in  the  recent  conviction  of  Joseph  Merceron, 
esq.,  did  they  not  authorize  proceedings 
at  law  to  be  instituted  against  the  leading 
persons  who  concurred  with  him  in  the 
fraudulent  appropriation,  of  which  he  is 
now  suffering  the  sentence  of  the  law,  and 
who,  from  the  evidence  given  on  the  late 
trial,  appeared  to  have  been  the  principal 
agents  in  assisting  to  plan  and  execute  the 
fraud  upon  the  parish,  of  which  he  has 
been  convicted.  They  therefore  instruct 
anil  empower  the  churchwardens,  over- 
seers, and  trustees  of  the  poor-rate,  to 
cause  such  proceedings  to  be  adopted 
against  the  parties  as  they  may  deem  ad- 
visable.'9 

After  this  resolution,  the  churchwardens, 
overseers,  and  trustees  of  the  poor-rate, 
proceeded  to  take  steps  against  the  obnox- 
ious individuals ;  and  with  that  view,  de- 
puted Mr.  Bumford,  who  was  one  of  the 
trustees  of  the  poor-rate,  to  employ  Messrs. 
Knight  and  Freeman  as  solicitors.  On  the 
9th  of  March  1819,  at  a  meeting  of  the 
churchwardens,  overseers,  and  trustees  of 
the  poor-rate,  a  resolution  was  passed, 
which,  after  reciting  the  former  resolution 
of  the  20th  of  August  1818,  proceeded  as 
follows : — 

"We,  whose  names  are  hereunto  sub- 
scribed, being  the  churchwardens,  overseers, 
and  trustees  of  the  poor-rate  of  the  above 
parish,  having  fully  considered  the  impor- 
tant duty  imposed  upon  us  by  the  foregoing 
resolution  of  vestry,  did  and  have  deter- 
mined, that  prosecutions  should  be  instituted 
against  &c.  (naming  various  individuals),  the 
eight  leading  persons  who  concurred  with 
Mr.  Merceron  in  the  accomplishment  of  the 
offence,  of  which  he  has  been  found  guilty ; 
and  being  well  satisfied  of  the  firmness,  in- 


tegrity and  ability,  displayed  by  Mr.  Ed- 
ward Bumford,  one  of  the  committee  ap- 
pointed to  superintend  and  conduct  the 
late  prosecution  against  Mr.  Merceron, 
have  requested,  and  do  hereby  authorise 
and  empower  the  said  Edward  Bumford  to 
take  upon  himself  the  entire  management 
of  the  said  prosecution  against  the  afore- 
named persons ;  and  we  take  the  present 
opportunity  to  express  our  entire  approba- 
tion of  the  proceedings  hitherto  adopted  in 
the  prosecution  of  the  said  parties.  Dated 
the  9th  day  of  March  1819." 

This  memorandum  was  signed  by  Charles 
Stanley  Masterman  and  John  Brown,  the 
churchwardens ;  Moses  Rhodes,  William 
Comber,  and  Wm.  Soper,  the  then  overseers 
of  the  poor,  and  by  the  plaintiff  Wrightson 
and  Matthew  Talbot,  two  of  the  then  trus- 
tees of  the  poor-rate  within  the  said  parish, 
the  said  trustees  being  altogether  four  in 
number. 

The  indictment  came  on  to  be  tried  at 
the  sittings  after  Easter  term  in  1819; 
when,  in  consequence  of  the  recommenda- 
tion of  the  Lord  Chief  Justice,  that  mea- 
sures of  mutual  conciliation  should  be  adop- 
ted in  the  parish,  no  evidence  was  given, 
and  the  defendants  were  acquitted. 

In  1820,  Messrs.  Knight  and  Freeman 
delivered  their  bill  of  costs,  amounting  to 
488/.  15$.  Id.,  to  Bumford,  and  requested 
payment  from  him.  He  having  become 
embarrassed  in  his  circumstances,  they  in 
1820  delivered  another  bill  to  Wrightson, 
and  demanded  payment  from  him ;  and, 
upon  his  refusal,  they  brought  an  action 
against  him,  and  recovered  the  amount  of 
their  demand.  The  other  persons  who  sign- 
ed the  memorandum,  approved  of  Wright- 
son's  defending  the  action,  on  the  ground 
that  they  and  he  had  incurred  no  individual 
responsibility. 

The  bill  was  filed  by  Wrightson  against 
the  other  persons  who  had  signed  the  me- 
morandum, stating  these  circumstances,  and 
praying,  that  it  might  be  referred  to  the 
Master  to  settle  the  proportion  of  the  debt 
and  costs  which  ought  to  be  borne  by  the 
plaintiff,  and  each  of  the  defendants,  and 
and  that  they  might  be  decreed  respectively 
to  pay  the  proportion  of  the  sum  which 
should  be  found  due  from  them. 

It  appeared  from  the  answers  of  some  of 
the  defendants,  that  there  was  an  act  of 
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parliament  for  the  regulation  of  the  pariah, 
which  provided,  that  the  vestrymen,  trus- 
tees, and  governors  of  the  poor  of  the 
parish,  should  sue  and  be  sued  in  the  name 
of  their  clerk  for  the  time  being,  who  was 
to  be  reimbursed  out  of  the  parish  funds, 
all  the  costs  he  should  be  put  to,  by  being 
so  made  a  plaintiff  or  defendant. 

One  of  the  defendants  had  paid  a  sum, 
which  the  plaintiff  had  consented  to  receive 
as  his  quota  of  the  costs. 

Mr.  Hart  appeared  for  the  plaintiff; 

Mr.  Home  was  for  some  of  the  defen- 
dants; 

Mr.  Heald  and  Mr*  Collinson,  for  other 
defendants. 

The  plaintiff  insisted  that  his  case  was 
one  of  simple  contribution :  he  had  been 
compelled  to  pay  a  sum  of  money  in  re- 
spect of  a  responsibility  which  he  had- in- 
curred jointly  with  the  defendants ;  and 
they  must  therefore  contribute  their  shares. 

For  the  defendants  it  was  contended,  that 
they  had  acted  in  the  matters  stated  in 
the  bill,  not  as  individuals,  but  as  church- 
wardens, overseers,  and  trustees  of  the  paor, 
and  therefore,  that  they  ought  not  to  be 
made  personally  liable  to  the  demand. 
Further,  they  had  only  acted  under  the 
order  of  the  vestry :  the  vestry  therefore 
were  the  persons  properly,  or  at,  least  ulti- 
mately, liable ;  and  no  decree  could  be 
made  while  they  were  not  before  the  Court. 
Besides,  these  defendants  ought  not  to  be 
bound  by  the  result  of  the  action  between 
the  solicitors  and  the  defendant.  If  the  ac- 
tion had  been  brought  against  them  per- 
sonally, they  might  have  made  a  good  de- 
fence. 

The  Vice  Chancellor. — It  appears,  by  this 
bill,  that  at  a  meeting  of  vestry,  held  on  the 
20th  of  August  1818,  a  resolution  was  pro- 
posed and  seconded,  that  the  churchwardens, 
overseers,  and  trustees  of  the  poor-rate, 
should  cause  certain  proceedings  to  be  insti- 
tuted against  certain  persons.  That  vote  was 
carried  by  169  to  41 ;  and,  in  consequence 
of  this  resolution,  the  churchwardens,  over- 
seers, and  two  of  the  trustees,  signed  a 
paper,  authorising  Bumford  to  institute  the 
proceedings  recommended  by  the  vestry. 
bumford  instituted  those  proceedings,  and 


employed,  as  attornies,  Knight  and  Free- 
man. At  the  trial,  the  Lord  Chief  Justice 
recommended,  with  a  view  to  prevent  fur- 
ther litigation,  that  the  trial  should  be 
abandoned;  and,  in  consequence  of  his 
recommendation,  no  evidence  was  given, 
and  the  defendants  were  acquitted.  Knight 
and  Freeman  were  entitled  to  be  paid. 
Bumford  might  have  so  conducted  himself 
in  the  employment  of  them,  as  to  render 
himself  personally  liable ;  for  if  he  did  not 
represent  that  he  was  a  mere  agent  under 
the  above-mentioned  authority,  he  must 
himself  have  been  personally  liable,  as  their 
employer.  Bumford  was  not  selected  as 
the  person  from  whom  they  were  to  demand 
payment.  They  considered  themselves  en- 
titled to  demand  payment  from  the  several 
persons  who  had  signed  the  paper,  and  not 
from  them  all  jointly,  but  from  any  one  of 
them.  They  brought,  therefore,  an  action 
against  Wrightson :  a  verdict  was  given  for 
their  demand;  and  he  was  compelled  to 
pay  the  amount  of  the  debt  and  costs. 

Being  compelled  to  pay,  in  respect  of 
being  one  of  the  persons  who  had  signed 
that  paper,  it  necessarily  followed,  that  he 
was  entitled  to  call  for  contribution  from  every 
person  who  had  rendered  himself  equally 
liable ;  and  this  is  a  suit  instituted  for  the 
purpose  of  calling  on  every  person  who 
had  signed  that  paper  to  contribute. 

Where  several  persons  render  themselves 
liable  to  the  payment  of  a  demand, — if  one 
is  called  on  to  pay,  he  has  a  right  to  de- 
mand contribution  from  all  who  stand  in  an 
equal  situation  with  himself;  and,  generally 
speaking,  no  objection  could  have  been 
made  to  such  a  claim. 

It  is  said,  each  of  the  persons  signed,  not 
in  their  individual  characters,  but  in  their 
parochial  characters,  of  churchwardens,©  ver- 
seers,  and  trustees  of  the  poor-rate.  Now, 
it  is  indifferent  to  those  whom  they  employ, 
in  what  capacity  they  undertake  to  employ 
them.  They  employ  them,  and  must  there- 
fore pay  them  for  that  employment ;  and  it 
is  no  answer  to  say,  that  they  employed 
them  in  their  official  characters.  Official 
employment  means  only  employment  be- 
longing to  the  office ;  and  this  is  an  em- 
ployment having  no  connexion  with  their 
official  duties.  Their  holding,  at  the  time, 
certain  official  characters,  does  not  discharge 
their  liability. 
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Another  objection  has  been  taken,  much 
more  formidable.  A  court  of  equity,  in 
the  institution  of  any  suit,  desires  to  do 
complete  justice,  and  to  have  before  it  all 
parties  who  are  in  any  manner  connected 
with  the  subject  of  the  suit,  and  who  have 
rendered  themselves  liable  to  any  part  of 
the  demand.  Now  it  is  said,  the  authority 
was  an  authority  conferred  on  them  by  the 
majority  of  the  vestry ;  that  the  majority 
are  to  be  considered  as  the  persons  who 
actually  employed  Knight  and  Freeman, 
the  persons  who  signed  the  paper  only 
acting  under  the  instructions  of  the  vestry ; 
and  that  the  majority  of  such  vestry  ought 
to  be  made  parties  to  the  suit,  and  called  to 
contribute.  That  is  the  point  which  at  first 
staggered  me.  Undoubtedly  those  are  the 
persons  who  occasioned  the  expense ;  but 
when  the  case  is  more  clearly  looked  at, 
the  reasoning  turns  out  thus : — This  pro- 
fesses to  be  a  resolution  of  the  vestry.  Were 
those  persons,  who  signed  the  paper,  bound 
to  act  on  the  resolution  of  the  vestry  ?  The 
vestry  could  not  empower  these  several 
persons,  in  their  official  characters,  to  insti- 
tute any  such  suit.  There  was  an  act  of 
parliament  which  enabled  the  vestry  to  take 
some  proceedings ;  but  the  act  says  ex- 
pressly, that  they  are  to  be  prosecuted  by 
their  vestry  clerk.  The  act  of  parliament, 
therefore,  has  no  relation  to  this  proceeding, 
which  is  not  by  their  vestry  clerk,  but  by 
other  persons,  to  whom  they  were  not  au- 
thorised to  give  such  an  authority. 

Recourse  cannot  be  had  to  this  majority 
of  the  vestry ;  and  this  plaintiff  is  entitled 
to  call  for  contribution  from  those  persons 
who  stand  in  the  same  situation  with  him- 
self, and  were  equally  responsible  with 
him. 

The  plaintiff  is  entitled  to  a  decree  against 
all  the  defendants  except  Bumford,  who  did 
not  sign  this  paper,  and  another  defendant, 
who  appears  to  have  paid  a  sum  which  the 
plaintiff  thought  fit  to  receive  as  his  pro- 
portion of  the  costs. 

The  decree  must  be  with  costs. 


RHODES  V.  RUD02. 


1826.     > 
Nov.  16.  3 

A  testator  bequeath  and  devises  his  real 
and  personal  estate  to  A  and  B,  upon  the 
Cranc.  Vol.  V. 


following  trusts :  that  is  to  say,  upon  trust,  in 
the  first  place,  to  sell  an  advowson,  and  to 
apply  the  money  in  discharge  of  his  debts 
and  legacies ;  and  if  that  should  not  be  suffi- 
cient, to  fell  timber  for  the  same  purpose,  <^c. ; 
but  he  declares  no  trust  applicable  to  the  per- 
sonal estate,  and  makes  no  residuary  dispo- 
sition either  of  it,  or  of  the  real  estate ;  he 
then  appoints  A  and  B  his  executors,  and 
directs  that  they  shall  retain  their  costs  and 
expenses : — 

Held,  that  A  and  B  do  not  take  the  re- 
sidue of  the  personal  estate  beneficially : 

That  the  personal  estate  remains  the  pri- 
mary fund  for  the  payment  of  debts  and  le- 
gacies ;  and  that  the  real  estate  is  charged 
only  in  aid  of  it. 

John  Shirley  Fermor,  by  his  last  will, 
bearing  date  the  1st  of  October  1791,  gave 
and  devised  all  his  real  and  personal  estate 
whatsoever  and  wherespver,  unto  his  friends, 
Michael  Bray  and  Edward  Rudge,  their 
heirs,  executors,  administrators  and  assigns, 
upon  the  following  trusts :  that  is  to  say, 
upon  trust,  in  the  first  place,  to  sell  and 
dispose,  as  soon  as  conveniently  might  be 
after  his  decease,  of  his  living  at  Crayford ; 
and  to  apply  the  money  to  arise  by  the  sale 
in  discharge  of  his  debts  and  legacies,  and 
the  costs  and  charges  of  the  trusts  thereby 
created ;  and,  if  the  said  money  should  not 
be  sufficient  to  discharge  the  said  debts 
and  legacies  as  aforesaid,  upon  further  trust 
to  cause  timber  to  be  felled  on  one  or  all 
of  his  thereinbefore  mentioned  real  estates, 
to  the  amount  of  500/.,  the  same  to  be  ap- 
plied in  discharge  of  his  said  debts  and 
legacies ;  and  if  the  money  arising  by  the 
sale  of  such  timber  should  not  be  fully  suf- 
ficient to  discharge  the  same,  then,  upon 
further  trust,  by  mortgage  or  sale,  to  raise 
such  deficiency  on  all  or  any  of  his  said 
real  estates,  for  the  purpose  of  paying  off 
the  said  debts  and  legacies,  and  the  costs 
and  charges  of  the  trusts  thereby  created, 
and  to  apply  the  same  accordingly ;  and, 
upon  further  trust,  by  the  ways  and  means 
aforesaid,  or  any  of  them,  to  raise  and  pay 
divers  legacies,  which  he  gave  to  certain 
persons  therein  named  :  and  upon  this  fur- 
ther trust,  that  the  said  trustees,  their  heirs, 
executors,  administrators  and  assigns  should 
stand  seised  and  possessed  of  his  said  real 
estates,  or  so  much  thereof  as  should  re- 
ft 
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main  after  answering  the  purposes  afore- 
said, in  trust,  as  to  the  rents  and  profits 
thereof,  for  his  mother  Elizabeth  Fermor, 
and  his  wife  Catherine,  during  their  lives 
and  the  life  of  the  survivor;  and  after  their 
decease,  during  their  joint  lives,  in  equal 
proportions ;  and  after  the  decease  of  his 
said  mother,  in  case  his  said  wife  should 
survive  her,  then  in  trust  for  his  said  wife 
during  her  life  ;  and  if  his  said  wife  should 
die  in  the  lifetime  of  his  said  mother,  then, 
after  the  decease  of  his  said  wife,  in  trust 
for  his  said  mother  during  her  life ;  then, 
in  trust  for  John  Austen,  during  his  life ; 
and  after  the  decease  of  the  said  John  Aus- 
ten, in  trust  for  Henrietta  Burton  during 
her  life ;  and  after  her  decease,  in  trust  for 
all  her  children  who  should  attain  the  age 
of  £1  years,  in  equal  portions,  and  their  re- 
spective heirs,  executors,  administrators  and 
assigns.  The  testator  also  declared  certain 
further  trusts  of  his  freehold  estates,  in  case 
his  wife  should  marry  after  his  decease, 
(which,  however,  did  not  happen,)  and 
there  should  be  any  child  or  children  of 
her  body  living  at  the  time  of  her  decease. 
The  testator  also  appointed  Michael  Bray 
and  Edward  Rudge  executors  of  his  will ; 
and  directed,  that  his  said  trustees  and 
executors,  and  their  heirs,  executors,  admi- 
nistrators and  assigns,  should  deduct  and 
retain  their  respective  costs,  charges,  and 
expenses,  and  for  their  trouble  in  the  exe- 
cution of  their  trusts  thereby  in  them  re- 
posed, and  in  relation  thereto. 

The  will  did  not  contain  any  general  resi-r 
duary  disposition  of  his  real  and  personal 
estate. 

The  testator  had  not  much  personal  pro- 
perty, except  a  reversionary  interest  in  a 
sum  of  money,  which  did  not  fall  into 
possession  till  many  years  afterwards.  The 
executore  paid  the  debts  and  legacies  out 
of  the  produce  of  the  advowson  and  of 
the  real  estate;  and  retained  the  personal 
estate. 

The  bill  was  filed  by  persons  claiming 
under  the  testator's  heir-at-law,  insisting 
that  the  personal  estate  was  first  applicable 
to  the  payment  of  the  debts  and  legacies. 

On  the  other  hand*  it  was  contended, 
that  the  executors,  being  also  trustees,  took 
the  personal  estate  beneficially ;  and  tliat, 
upon  the  true  construction  of  the  will,  the 
real  estate,  and  more  especially  the  advow- 


son of  Crayford,  and  the  timber,  constituted 
the  fund  for'  the  payment  of  debts  and  le- 
gacies. 

Mr.  Heald  and  Mr.  Pooley  appeared  for 
the  executors ; 

Mr.  Hart,  and  Mr.  Wakefield,  Mr. 
Home,  Mr.  Pechett,  and  Mr.  Wray,  for 
other  parties. 

The  argument  lay  chiefly  on  the  execu- 
tors, who  contended,  first,  that  according  to 
the  authority  of  Dawson  v.  Clarke,  (1)  they 
took  the  personal  estate  beneficially.  There, 
the  testator  bequeathed  his  estate  and  effects 
to  his  friends  Weaileons  and  Clarke,  their 
heirs,  executors,  administrators  and  assigns, 
upon  trust,  in  the  first  place,  to  pay,  and 
charged  and  chargeable  with  his  debts  and 
legacies;  and,  after  giving  some  legacies,  he 
appointed  Weaileons  and  Clarke  his  execu- 
tors. In  deciding  that  case,  Sir  William 
Grant  says :  (2)  "  Here,  the  devise  is  to  the 
two  executors  by  their  names,  without  any 
reference  whatsoever  to  their  character  of 
executors,  with  which  at  that  time  they  were 
not  clothed.  There  tB  no  connexion  be- 
tween the  appointment  of  executors  and  this 
trust,  in  the  first  part  of  the  will  j  nor  are 
there  any  words  accompanying  their  ap- 
pointment, or  subsequent  to  it,  which  imply, 
that  the  testator  considered  them  as  subject 
in  that  character  to  any  other  trust  than 
the  law  imposed  upon  them;  or  as  having 
any  other  interest  than  that  which  the  law 

S'ves  them.  They  are  therefore  entitled  to 
e  residue  for  their  own  benefit."  Thesame 
principle — the  same  words  apply  to  this 
case ;  and,  as  Sir  William  Grant's  decision 
in  favour  of  the  executors,  was  afterwards 
confirmed  by  the  Lord  Chancellor,  the 
executors  must  beheld  "to  take  the  personal 
estate  beneficially.  But  the  testator  was 
aware,  that  his  personal  estate  was  too  in- 
considerable to  satisfy  even  his  debts  and 
legacies.  His  intention,  therefore,  mutt 
have  been  to  make  the  real  estate  die  pri- 
mary fund  for  the  discharge  of  these  de- 
mands. If  we  look  to  the  language  of  the 
will,  no  reasonable  doubt  can  be  enter- 
tained ;  the  trustees  are  to  sell  the  living 
of  Crayford  with  all  convenient  speed ;  if 
the  produce  of  that  sale  is  not  sufficient  to 
discharge  the  debts  and  legacies,  timber  is 

(1)  15  Vet.  409,  &  18  Vei.  f54. 
{%)  15  id.  41*. 
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Co  be  felled ;  and  if  there  is  still  a  deficiency 
of  funds,  they  are  to  proceed  to  a  sale  or 
mortgage  of  the  other  real  estates.  All 
the  expressions,  all  the  directions  are  such 
as  might  be  expected  from  a  testator,  who 
meant  his  legacies  and  debts  to  be  paid  out 
of  bis  real  estate  ;  and  there  is  a  complete 
absence  of  every  thing  that  might  have  been 
expected,  if  the  purpose  had  been,  that  the 
personalty  should  be  the  fund  first  appli- 
cable to  the  payment  of  debts  and  legacies. 

Vice  Chancellor. — The  simple  question 
in  this  case  is,  whether  the  personal  estate 
of  this  testator,  not  specifically  bequeathed, 
is  exempt  from  payment  of  his  debts  and 
pecuniary  legacies.  This  is  a  mere  ques- 
tion of  intention;  and  it  has  long  been 
settled,  that  the  direction  of  the  testator 
to  sell  or  mortgage  his  real  estate,  for  the 
the  payment  of  his  debts  and  legacies,  is 
not  alone  evidence  of  an  intention,  that 
the  personal  estate  should  be  exempt  from 
the  charge ;  and  that  it  amounts  only  to  a 
declaration,  that  his  real  estate  shall  be 
so  applied,  in  so  far  as  the  personal  estate, 
which  is  the  primary  fund  for  satisfying 
them,  shall  be  insufficient  for  that  purpose. 

In  order  to  exempt  the  personal  estate 
from  being  first  applicable  to  payment  of 
debts  and  legacies,  there  must  be  either 
express  declarations,  or  provisions,  from 
which  such  exemption  is  to  be  clearly  in- 
ferred. Such  being  the  nature  of  the  ques- 
tion, there  may  be  frequently  a  difference 
of  opinion  between  two  judges  who  are 
called  to  consider  the  same  case. 

This  testator  begins  his  will  by  giving 
all  his  real  and  personal  estate  to  his  friends 
Michael  Bray  and  Edward  Rudge,  their 
heirs,  executors,  administrators  and  assigns, 
upon  the  following  trusts,  that  is  to  say — 
[Here  his  Honour  read  the  will,  remarking, 
mat  the  testator  had  not  explained  out  of 
what  fund  the  trustees  and  executors  were 
to  be  indemnified.] 

It  is  argued  for  the  executors,  that  the 
first  gift  of  the  personal  estate  to  them  is  a 
gift  for  their  personal  benefit;  because  it 
is  given  to  them  not  as  executors,  but  as 
trustees ;  and  is  therefore  to  be  considered 
as  if  given  to  trustees  who  were  not  named 
executors ;  that  then,  according  to  Damon 
v.  Clarke,  the  personal  estate  would  vest 
in  them,  subject  only  to  such  trusts  as  the 


testator  had  declared  in  his  will ;  and  that 
here,  the  testator  having  declared  no  trust 
in  his  will  as  to  the  personal  estate,  the 
whole  personal  estate  belonged  to  the  trus- 
tees, though  they  were  also  executors. 

If  it  were  admitted,  that  this  case  was 
within  the  authority  of  Dawson  v.  Clarke, 
and  that  the  personal  estate  was  beneficially 
given  to  the  trustees,  though  executors,  the 
question  would  still  remain,  whether  it  were 
any  thing  more  than  a  gift  of  the  residue 
of  the  personal  estate,  after  the  payment  of 
the  debts  and  legacies;  and  whether,  in 
their  hands,  it  was  not  still  primarily  appli- 
cable to  the  payment  of  debts  and  legacies. 
But,  upon  a  careful  perusal  of  Dawson  v. 
Clarke,  as  reported  both  before  the  Master 
of  the  Rolls,  and  before  the  Lord  Chan- 
cellor, that  case  can  be  cited  as  an  authority 
■^-only  to  this  extent :  that,  in  Dawson  v. 
Clarke,  the  residuary  personal  estate  was 
held  to  be  in  trustees,  who  were  afterwards 
named  executors ;  because,  the  words  of 
the  gift  were  to  them  upon  trust,  in  the  first 
place,  to  pay,  and  charged  and  chargeable 
with  all  the  testator's  just  debts,  personal 
expenses,  and  legacies.  The  trust  was  not 
general,  but  was  qualified  by  the  words 
charged .  and  chargeable  with,  &c. ;  and 
there  was  no  trust  beyond  this  particular 
charge. 

In  the  present  case,  there  is  no  such  limi- 
tation of  the  trust,  but  the  whole  is  given 
generally  on  the  trusts  which  follow  ;  and, 
therefore,  the  case  of  Dawson  v.  Clarke  is 
not  applicable  here.  The  direction,  that  the 
trustees  and  executors  should  deduct  and  re- 
tain their  respective  costs,  charges  and  ex- 
penses, and  for  their  trouble  in  the  execution 
of  the  will,  affords  a  conclusive  inference,  that 
it  was  not  the  intention  of  the  testator,  that 
they  should  take  any  beneficial  interest ; 
and  I  am  therefore  of  opinion,  that  there  is 
no  beneficial  gift  of  the  personal  estate  to 
the  persons  who  are  named  executors. 

If  there  be  no  gift  of  the  personal  estate, 
except  the  gift  to  the  trustees  upon  the 
trusts  which  follow,  then  there  is  nothing 
which  can  be  treated  as  evidence  of  the  in- 
tention of  the  testator,  that  the  personal 
estate  should  be  exempt  from  the  payment 
of  debts  and  legacies  other  than  these  two : 
first,  that  the  testator  has  not  added  an 
express  declaration,  that  the  charge  on  his 
real  estate  should  be  only  in  aid  of  his  per- 
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sonal  estate ;  and  secondly,  that  he  begins 
by  directing  the  trustees  to  sell  his  living  at 
Crayford. 

With  respect  to  the  first  point,  as  the  rule 
of  law  directs  the  primary  application  of 
the  personal  estate  to  payment  of  debts 
and  legacies,  a  declaration  of  the  testator 
to  that  effect  is  not  necessary:  and  with 
respect  to  the  second  point,  if  it  be  sup- 
posed, that  the  testator  considered  his  per- 
sonal estate  not  specifically  bequeathed,  as 
of  inconsiderable  amount ;  and  that,  at  all 
events,  the  sale  of  this  living  would  be  re- 
quired ;  that  would  sufficiently  account  for 
die  form  of  the  expression,  by  which  he 
has  directed  the  living  to  be  sold,  and 
timber  felled,  for  the  discharge  of  his  debts 
and  legacies :  and  though,  on  account  of 
the  uncertainty  of  the  amount  of  the  per- 
sonal estate,  it  is  not  safe  to  aid  the  con-, 
struction  by  evidence ;  yet,  such  a  pre- 
sumption may  fairly  be  made  in  reasoning 
on  it,  if  the  intention  is  collected  from  all 
other  parts  of  the  will. 

My  conclusion  is,  that  the  real  and  per- 
sonal estate  being  both  given  generally  to 
the  trustees,  on  the  trusts  which  follow  in 
the  will ;  and  there  being  no  trust  expressly 
declared  in  the  will  to  which  the  personal 
estate  can  be  applicable ;  and  the  testator 
not  having  prescribed  die  order  in  which 
the  real  and  personal  estate  are  to  be  ap- 
plied— the  personal  estate  must  primarily 
be  applied  to  the  payment  of  the  debts  and 
legacies. 


1826 
December 
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WAINEWRIGHT  V.  SMITH. 


A  clerk  in  court,  proceeding  by  attachment 
of  privilege,  may  arrest  a  solicitor. 

Wainewright,  the  plaintiff,  was  one  of 
the  clerks  in  court ;  Smith,  the  defendant, 
was  a  solicitor  and  attorney.  A  promis- 
sory note  of  Smith's  had  been  indorsed  over 
to  Wainewright,  who  commenced  proceed- 
ings upon  it  in  die  Petty  Bag  Office,  arrest- 
ed Smith  upon  an  attachment  of  privilege, 
and  held  him  to  bail. 

A  motion  was  now  made  on  behalf  of 
Smith,  that  the  bail  bond  should  be 
celled. 


Mr.  Treslove  appeared  in  support  of  uV 
motion; 

Mr.  Hart  contra* 

For  the  defendant,  it  was  contended,  that 
the  policy  of  the  law  was,  that  attornies  and 
solicitors  should  be  protected  from  arrests 
on  mesne  process,  both  in  their  own  court 
and  in  other  courts.  An  attorney  of  the 
Court  of  King's  Bench  could  not,  on  pro- 
ceedings there,  hold  an  attorney  of  the 
Court  of  Common  Pleas  to  speeial  bail : 
why  then  should  an  officer  of  the  Court  of 
Chancery  have  a  more  extensive  privilege, 
against  the  privilege  of  an  attorney  of  the 
Courts  of  Common  Law  ?  The  character  of 
attorney  should  alone  be  a  sufficient  protec- 
tion to  Smith.  But  besides  this,  he  was  a 
solicitor  of  the  Court  of  Chancery  ;  and  his 
privilege  as  a  solicitor  would  exempt  him 
from  any  privilege  of  another  officer  of  the 
same  court  Enormous  mischief  and  incon- 
venience might  arise  from  such  a  practice 
as  the  plaintiff  now  contended  for.  The 
solicitors,  who  were  to  conduct  the  causes 
actually  in  the  paper  for  hearing,  might  be 
arrested,  and  the  whole  business  of  the  Court 
impeded. 

Mr.  Hart  (contra)  relied  upon  the  esta- 
blished practice.  Each  court  determined 
what  privilege  it  would  allow  for  or  against 
its  own  officers ;  and  the  uniform  practice 
had  been  for  the  sworn  clerks,  suing  on  at- 
tachment of  privilege,  to  hold  a  solicitor 
or  attorney  to  bail.  The  office  of  clerk  in 
court  was,  in  many  respects,  by  no  means, 
analogous  to  that  of  attorney  in  a  court  of 
law. 

The  Lord  Chancellor  was  of  opinion,  that, 
by  the  uniform  course  of  practice,  which 
constituted  the  law  of  the  Court,  an  attor- 
ney or  solicitor  had  no  privilege  against  a 
sworn  clerk,  proceeding  in  the  Petty  Bag 
by  attachment  of  privilege.  The  arrest, 
therefore,  was  regular.  - 

The  motion  was  refused,  with  costs. 


18*6 
November 
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MENDIZABAL  17.  MACHADO. 


Plea — Bill  for  Discovery. 

France*  in  pursuance  of  treaties,  places  in 
the  hands  of  am  agent,  appointed  by  the 
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Spanish  government,  certain  monies,  which 
are  appropriated  by  the  treaties,  to  the  satis- 
faction of  certain  clams  of  Spanish  subjects 
upon  France : — Held,  that  a  court' of  equity 
will  not  grant  a  discovery  and  commissions 
to  examine  witnesses  abroad,  in  aid  of  an 
action  brought  by  a  plaintiff,  who,  though  he 
has  no  claim  under  the  treaties,  demands  a 
portion  of  the  funds  as  belonging  to  him  under 
the  authority  of  the  Spanish  government,  di- 
recting them  to  be  applied  to  the  general 
exigencies  of  the  state. 

To  a  bill  for  discovery  and  commissions  in 
aid  of  an  action  at  law,  it  is  a  good  plea  to 
show  that  the  plaintiff  has  not  a  valid  cause 
of  action. 

The  bill  was  filed  by  Mendizabal  against 
Machado,  for  a  discovery  and  commissions 
to  examine  witnesses  abroad  in  aid  of  an 
action,  which  the  former  had  commenced 
against  the  latter.  The  bill  alleged,  that 
in  April  1 822,  the  government  of  France 
placed,  at  the  disposition  of  the  government 
of  Spain,  by  virtue  of  some  conventional 
arrangements  entered  into  between  them, 
1&£  millions  of  francs  of  French  rentes,  12 
millions  of  which  were  shortly  afterwards, 
by  order  of  the  executive  government  of 
Spam,  transferred  to,  and  invested  in  the 
name  of  M.  de  Noguera,  then  charge  d'af- 
faires at  Paris ;  that  in  August  1822,  in 
consequence  of  the  removal  of  M.  Noguera 
from  his  official  situation,  the  defendant 
Machado,  a  subject  of  Spain,  who  had 
formerly  exercised  the  functions  of  consul 
general  for  the  Spanish  government,  and 
was  otherwise  confidentially  employed  by 
it,  received  orders  and  instructions  from  the 
executive  government  of  Spain,  to  take 
charge  of  the  said  rentes  or  inscriptions, 
and  to  hold  them  at  the  order  and  disposi- 
tion of  the  said  executive  government,  as 
he  should  from  time  to  time  be  instructed  ; 
that  the  said  12  millions  of  rentes  and  in- 
scriptions were  accordingly,  by  the  order 
and  under  the  authority  of  the  said  executive 
government,  actually  transferred  to,  and  in- 
vested in  the  private  name  of  Machado ; 
that  in  the  commencement  of  1823,  the 
Spanish  government  directed  him  to  sell  out 
the  rentes  which  stood  in  his  name,  and  to 
hold  the  proceeds  at  the  disposition  of  the 
executive  government ;  that  the  defendant 
accordingly  did  so,  and  realised  a  sum  of 


800,000/.  and  upwards ;  that  he  commu- 
nicated what  he  had  done  to  his  government, 
who  approved  of  his  proceedings,  and  di- 
rected him  to  place  the  money  (he  had  then 
repaired  to  London,)  in  the  Bank  of  Eng- 
land ;  but  that  he  kept  the  whole  of  the 
money  in  his  hands,  or  in  those  of  his 
agents,  and  at  his  absolute  control. 

The  bZl  further  stated,  that  the  assembly 
of  the  Cortes  then  convened,  according  to 
the  constitution  of  the  kingdom  of  Spain, 
by  a  solemn  and  legitimate  act,  specially 
authorised  the  said  executive  government, 
to  apply  and  dispose  of  the  said  12  mil- 
lions of  rentes  and  inscriptions,  and  the 
produce  thereof  to  the  exigencies  of  the  said 
executive  government ;  that  thereupon  the 
executive  government,  by  the  proper  func- 
tionaries and  ministers  thereof,  immediate- 
ly afterwards  applied  to  the  complainant, 
who  was  then  engaged  in  extensive  trans- 
actions, and  requested  him  to  make  the  ad- 
vances, which  were  immediately  required 
for  the  exigencies  of  the  government,  upon 
the  faith  of,  and  to  be  secured  and  reim- 
bursed by,  an  absolute  assignment  and 
appropriation  of  the  said  funds ;  where- 
upon the  complainant  required  the  said 
functionaries  to  produce  and  show  to  him 
the  several  official  and  private  commu- 
nications of  Machado,  which  was  accord- 
ingly done ;  and  that  the  complainant, 
under  the  sanction  of  the  said  act  of  the 
Cortes,  and  putting  confidence  in  such  com- 
munications and  letters  of  the  defendant, 
and  in  the  statements  and  representations 
therein  contained,  agreed  to  make  such  ad- 
vances for  the  purposes,  and  upon  the  terms 
aforesaid ;  that  in  pursuance  thereof,  the 
complainant  made  advances  to  the  execu- 
tive government,  to  the  amount  or  value 
of  111,566/.  12*.  Id.  sterling  money  ;  and 
received  from  the  executive  government,  in 
consideration  for  such  advances,  by  way  of 
security,  and  of  assignment  and  appropri- 
ation of  the  funds,  so  being  in  the  hands 
of,  or  under  the  control  of  Machado,  seve- 
ral orders  for  the  payment  of  money,  or 
bills  of  exchange,  addressed  to  Machado, 
and  signed  by  the  treasurer  general  of  the 
nation,  amounting  in  the  aggregate  to  the 
sum  of  1 1 1,566/.  12*.  Id. ;  that  the  Spanish 
government  advised  the  defendant  of  these' 
transactions,  and  directed  him  to  pay  the 
bills  of  exchange,  which  they  had  so  drawn 
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upon  him ;  that  the  bills  were  tendered  to 
Machado  for  acceptance ;  that  he  refused 
to  accept  them ;  that,  the  bills  being  unpaid, 
the  plaintiff  had  brought  an  action  against 
him,  and  arrested  him  for  80,000/.,  and  had 
declared  for  money  had  and  received  to  his 
ase  ;  and  that  he  intended,  when  he  should 
have  obtained  the  necessary  discovery,  to' 
add  special  counts. 

The  bill  charged,  that  part  of  the  rentes 
had  been,  in  1822,  applied  by  Machado  to 
the  use,  and  according  to  the  direction,  of  the 
executive  government  of  Spain ;  and  that 
he  had,  by  various  acts  and  words,  admit- 
ted the  authority  of  the  Spanish  govern- 
ment, to  dispose  of  the  monies  in  his  hands. 
There  were  also  charges  as  to  various  col- 
lateral matters ;  and  a  full  discovery  was 
called  for,  as  to  all  the  dealings,  accounts, 
and  correspondence  relating  to  the  above- 
mentioned  monies. 

To  these  allegations  of  the  bill,  and  to  the 
discovery  and  commissions  prayed  in  respect 
thereof,  the  defendant  pleaded. 

Intermixed  with  these  statements,  were 
allegations  that  the  defendant  had  promised 
to  accept'  the  bills,  or  to  accept  them  when 
they  came  into  his  hands,  &c.  These  latter 
allegations  were  answered. 

The  plea  to  the  former  part  of  the  bill 
set  forth  articles  of  various  treaties,  the 
effect  of  which  was,  that  the  French  govern- 
ment was  to  provide  certain  funds  for  the 
discharge  of  debts,  due  from  it  to  Spanish 
subjects.  The  first  of  these  was  the  treaty 
Of  1814, — the  19th  article  of  which  was  : 
"  The  French  government  engages  to  cause 
to  be  liquidated  and  paid,  all  sums  which  it 
shall  find  itself  bound  in  duty  to  pay,  in 
Countries  beyond  its  territories,  in  virtue  of 
contracts,  or  other  formal  engagements 
entered  into  between  individuals,  or  private 
establishments,  and  the  French  authorities, 
both  for  supplies  and  legal  obligations.1* 
The  last  was  a  convention  made  between 
France  and  Spain,  in  April  1822 ;  by  one 
article  of  which,  France,  who  had  retain- 
ed in  her  own  hands  part  of  the  monies 
which  she  had  engaged  to  pay,  in  discharge 
of  the  claims  of  Spanish  subjects,  agreed  to 
pay  to  such  persons  as  his  Catholic  Ma- 
jesty should  appoint  for  that  purpose,  the 
overplus  of  the  rentes,  which  the  French 
government  had  kept  as  a  deposit,  together 
with  all  the  accumulations  of  compound  in- 


terest upon  it.  The  plea,  after  tracing  the  his- 
tory of  these  transactions,  averred,  that  the 
overplus  of  rentes  in  the  said  treaty  mention- 
ed, was  the  overplus  of  jhe  rentes,  which, 
according  to  the  third  article  of  a  treaty 
of  the  28th  of  March  1818,  was  to  remain 
deposited  in  the  manner  therein  mentioned ; 
that  the  French  government,  after  the 
conclusion  of  the  said  convention,  and  in 
pursuance  thereof,  caused  the  said  overplus 
of  the  rentes,  in  the  said  last-recited  treaty 
mentioned,  to  be  transferred  into  the  name 
of  Jose  de  Noguera,  who  was  the  person 
duly  authorized  in  that  behalf,  by  his  Catho- 
lic Majesty,  for  the  purposes  in  the  said 
treaties  and  conventions,  and  for  no  other 
purpose  or  purposes  whatsoever  :  that  the 
saia  Jose  de  Noguera,'  by  the  order  and 
authority  of  his  Catholic  Majesty,  after- 
wards, at  different  times,  transferred  cer- 
tain parts,  but  not  the  whole,  of  the  said 
overplus  of  rentes,  into  the  name  of  this 
defendant,  being  the  person  duly  authorized 
m  that  behalf  by  his  Catholic  Majesty,  as 
consul-general  and  agent-general  of  the 
Spanish  nation,  at  Paris,  for  the  same  pur- 
poses in  the  said  treaties  and  conventions 
mentioned,  and  for  no  other  purpose  or 
purposes  whatsoever:  and  that  at  the 
respective  dates  of  all  the  aforesaid  trea- 
ties, there  were,  and  that  there  still  are, 
an  this  defendant  verity  believes,  debts  due 
to  persons  and  private  establishments  in 
Spain,  within  the  meaning  of  the  said  19th 
article,  and  to  the  payment  of  which  the 
said  overplus  of  rentes,  so  transferred  as 
aforesaid,  is  appropriated,  *  to  an  amount 
greater  than  the  said  overplus  of  rentes,  and 
die  remainder  of  the  funds  provided  for 
that  purpose  by  the  said  treaties,  will  be 
able  to  satisfy  or  discharge. 

The  plea  next  set  fort^a  royal  decree 
of  Ferdinand  the  Seventh,  appointing 
two  boards  for  the  examination  and  li- 
quidation of  the  claims  of  Spanish  subjects 
under  the  treaties  ;  and  it  then  proceeded 
to  aver  as  follows  :  that  in  pursuance  of  the 
said  royal  decree  or1  ordinance,  two  several 
public  boards, — one  of  them  styled  the 
Board  of  Examination  and  Liquidation,  and 
the  other  of  them  styled  the  Board  of  Ap- 
peal,— were  duly  formed  and  appointed,  and 
are  both  of  them  actively  engaged  in  liqui- 
dating the  .claims  of  persons,  who  are  en- 
titled under  the  said  19th  article  of  the  first 
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treaties,  and  under  the  subse- 
quent treaties,  to  have  payment  made  tp 
them  out  of  the  said  overplus  of  rentes;  and 
that  both  of  the  said  boards  hold  their  sit- 
tings at  Madrid,  in  the  kingdom  of  Spain. 
The  plea  then  proceeded  as  follows: — 
"  and  for  plea  this  defendant  further  saith, 
that  the  said  complainant  had  not,  on  the 
30th  April  1822,  or  at  any  subsequent  time, 
and  baa  not  now  any  sum  due  to  him,  or 
any  claim  under  any  of  the  treaties  and  con* 
▼entions  hereinbefore  mentioned,  or  under 
any  of  the  articles  or  clauses  therein  con- 
tained, or  any  interest  in,  or  right  to  have 
or  receive  any  portion  of  the  funds,  pro- 
vided, paid,  or  transferred,  for  the  purposes 
in  the  said  treaties  and  conventions  or  any 
of  them  expressed :  and  for  plea  this  de- 
fendant further  saith,  that  the  12  millions 
of  rentes  or  inscriptions,  and  the  interest 
in  the.  said  bill  mentioned,  and  the  monies 
to  which,  or  to  some  part  of  which,  the  said 
complainant  by  his  said  bill  claims  to  have 
some  right;  and  every  part  of  the  said 
rentes,  inscriptions,  interest,  and  monies, 
are  portion  of  the  said  overplus  of  rentes,  in 
the  said  treaty  of  the  30th  of  April  1822 
mentioned,  or  the  produce  and  proceeds 
thereof;  and  were  not,  and  are  not,  por- 
tion of  any  sum  placed  by  the  government 
of  France,  at  the  order  and  disposition  of 
the  government  of  Spain.'1 

Mr.  Heald  and  Mr.  Russell  appeared  in 
support  of  the  plea ; 
Mr.  Sugden  and  Mr.  Anderdon,  contra. 

In  support  of  the  plea,  it  was  stated,  that 
die  plaintiff  had  put  hiacase  in  his  bill  in  two 
ways.  In  some  passages,  which  were  here 
and  there  intermixed  with  his  story,  he  had 
alleged  that  the  defendant  had  made  pro- 
mites,  done  acts,  &c,  by  which,  indepen- 
dently of  any  consideration  of  the  interest 
of  any  party  in  the  fund  in  question,  he 
would  have  become,  or  might  have  become, 
personally  responsible  for  the  sums  churned 
by  the  plaintiff.  To  these  the  defendant 
had  answered.  The  Aa,  therefore,  to  the 
other  parts  of  the  bill  is,  in  feet,  a  plea  to 
a  bilC  which  pt&ys  discovery  and  com- 
missions in  aid  of  proceedings  to  enforce 
the  alleged  right  of  the  plaintiff,  to  have  the 
specific. sum  mentioned  by  him  applied  in 
satisfaction  of  his  demand ;  and  the  way  in 
the  plea  meets  the  plaintiff 'sjcase,  is, 


that  the  right  to  this  fund,  and  every  part 
.of  it,  is  in  other  persons,  and  is  not  and 
cannot  be  in  the  plaintiff. 

For  this  purpose,  tracing  the  origin  of  the 
fund  in  question,  under  a  succession  of 
treaties,  it  shows  that  it  is  devoted  by  those 
treaties  to  the  satisfaction  of  a  specific  clsss 
of  demands ;  that  it  is  not  sufficient  to  satisfy 
all  those  demands ;  that  the  ascertainment 
of  their  amount  is  now  in  progress ;  that 
the  plaintiff  has  no  claim  under  these 
treaties ;  and  that  he,  in  fact,  calls  upon  the 
Court  to  lend  him  its  assistance  to  effectuate 
a  breach  of  trust,  by  causing  to  be  paid  to 
him  monies,  which,  by  the  treaties  between 
France  and  Spain,  (treaties  to  which  the 
other  principal  powers  of  Europe  are,  either 
in  form  or  in  substance,  parties,)  were  de-* 
voted  to  widely  different  purposes.  The 
Court  will  not  interfere  to  assist  so  iniqui- 
tous a  proceeding. 

Besides,  the  action,  in  aid  of  which  the 
bill  is  filed,  is  for  money  had  and  received 
to  the  use  of  the  plaintiff.  Now,  upon  the 
transactions  disclosed  on  the  plea,  taken  in 
conjunction  with  so.  much  of  the  bill  as  is 
pleaded  to,  it  is  clear,  that  whatever  the 
rights  of  the  plaintiff  might  be,  if  he  adopt- 
ed a  different  course  of  proceeding,  it  is  im- 
possible that  he  could  sustain  the  form  of 
action  which  he  has  brought :  Williams  v. 
Everett.  (I) 

The  Vice  Chancellor  stated  his  opinion, 
that  the  plea  was  good  in  substance  ;  and, 
that  if  it  could  be  resisted,  it  must  be  on 
some  point  of  form. 

The  counsel  for  the  plaintiff  did  not  sug- 
gest any  objection  in  point  of  form  ;  but 
contended,  that  the  plea  was  substantially 
bad.  For  it  was  a  plea  which  went,  in  fact, 
to  show  that  the  plaintiff  had  no  merits  in 
the  action  which  he  brought.  Now,  that 
was  a  question  to  be  tried  at  law;  and 
the  Court  had  no  jurisdiction  to  try  it,  in 
deciding  this  plea.  Lord  Thurlow  had  so 
decided  in  Madman  ▼.  Tayhr.  {&)  - 

The  plaintiff  had  a  title  derived  under 
what  was  at  the  time,  and  was  by  all 
Europe  acknowledged  to  be,  the  supreme 
legislative  and  executive  government  of 
Spain.  This  title  he  was  seeking  to  enforce 
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at  law.  The  defendant  could  not  bar  htm 
from  the  discovery  and  the  commissions, 
which  he  sought  in  aid  of  this  action,  by 
pleading  that  he  had  no  title.  This  was  the 
substance  of  the  plea.  The  title  to  these 
funds,  says  the  defendant,  is  in  other  per- 
sons, and  it  is  not  in  you.  In  this  respect 
the  plea  is  substantially  a  double  plea. 

In  reply,  it  was  argued,  that  a  more 
monstrous  proposition  could  not  be  sug- 
gested, than  that  a  bill  for  discovery  and 
commissions  could  not  be  met  by  a  plea, 
negativing  and  destroying  the  plaintiff's 
title.  If  such  were  the  doctrine  of  the 
Court,  any  plaintiff,  by  merely  bringing  a 
sham  action,  and  then  filing  a  bill  stating  a 
supposititious  case,  might  compel  what  dis- 
covery he  pleased,  with  respect  to  matters 
in  which  he  had  not  a  particle  of  interest. 
It  was  clear,  that  the  Statute  of  Limitations, 
if  pleaded  with  proper  averments,  might  be 
a  bar  to  a  bill  for  discovery,  as  appeared 
both  by  Sibbald  v.  Baillief(s)  and  by  a 
late  case,  Macgregor  v.»  the  East  India 
Company,  (4)  before  the  Vice  Chancellor. 
In  the  latter  case,  the  plea  was  defective 
in  form ;  but  the  Court  gave  leave  to 
amend.  Yet  that  was  a  plea  of  matter, 
which  was  a  legal  bar  to  the  action.  Hind- 
ma*  v.  Taylor  is  a  case  by  itself,  and  can' 
never  be  an  authority,  except  where  the 
circumstances  are  entirely  similar. 

When  a  plaintiff,  relying  upon  a  legal 
right,  comes  upon  the  ground  of  that  right, 
claiming  equitable  aid,  and  the  defendant 
controverts  the  legal  right,  which  is  the  sole 
foundation  upon  which  the  other  party 
claims  to  be  heard  in  equity,  the  Court 
must  look  at  the  legal  right ;  for  that  is  the 
point  in  issue  between  the  parties  ;  and  it 
is  not  the  defendant,  but  the  plaintiff,  who 
brings  it  into  question  here. 

Vice  Chancellor. — The  bill  states  gene- 
rally, that  by  certain  treaties  and  conven- 
tions, this  sum  of  money  was  placed  by 
France,  at  the  order  and  disposition  of  the 
King  of  Spain ;  that  this  fund  came  into 
the  hands  of  a  gentleman,  who  was  at  that 
time  holding  a  public  office  in  Paris ;  that 
it  was  afterwards,  by  a  like  order  and  dis- 
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position  of  the  King  of  Spain,  transferred 
from  the  gentleman  holding  that  public 
office  to  the  present  defendant  M.  Machado ; 
that  M.  Machado  expressly  held  it  upon 
trust,  to  apply  it  according  to  the  direction 
of  the  executive  government  of  Spain ;  that 
some  time  after,  (I  think  in  the  year  1822,) 
the  Cortes  of  Spain  then  assembled,  and 
forming  a  part  of  what  was  considered  the 
legitimate  government,  had  passed  a  decree 
or  order,  whereby  they  authorised  the  exe- 
cutive government  of  Spain,  to  apply  this 
fund,  so  in  the  hands  of  M.  Machado,  to  the 
then  pressing  exigencies  of  the  state ;  that 
in  consequence  of  that  decree  of  the  Cortes, 
the  finance  minister  of  Spain  applied  to  the 
plaintiff,  who  had  been  an  agent  and*  con- 
tractor for  the  supply  of  the  army  of  Spain, 
to  advance  a  certain  sum  of  money  upon 
the  credit  of  the  funds,  so  in  the  hands  of 
the  defendant  M.  Machado;  that  he  ac- 
cordingly did  comply  with  the  request  of 
the  minister  of  finance,  and  did  advance 
no  less  a  sum  than  1 1 1 ,0002.  upon  the  cre- 
dit of  the  funds  so  in  the  hands  of  the  de- 
fendant ;  and  that  he  received,  by  way  of 
security  for  the  sum  so  advanced,  certain 
bills  of  exchange,  which  were  drawn,  not,  I 
think,  by  the  minister  of  finance,  but  by  a 
public  officer  called  the  treasurer  of  Spain, 
upon  the  defendant ;  that  those  bills  were 
presented  to  the  defendant,  and  ought  to 
have  been  paid  by  him,  inasmuch  as  he  ex- 
pressly received  the  money  upon  the  ground 
that  it  was  a  trust,  to  be  at  the  disposition 
of  the  executive  government  of  Spain ;  and 
that  the  Cortes,  representing  that  executive 
government,  or  authorised  to  act  on  the 
part  of  the  executive  government,  had  di- 
rected the  application  of  it  through  the 
minister  of  finance,  to  the  exigencies  of  the 
state.  The  bill,  besides  containing  this 
statement,  upon  which  the  title  of  the  plain- 
tiff is  founded,  contains  many  allegations  of 
conduct  and  admissions,  on  the  part  of  the 
defendant,  which  would  give  a  personal  title 
as  against  him. 

To  this  bill,  thuf  shortly  stated,  the  de- 
fendant has  put  in  an  answer  to  all  those 
parts  of  it,  which  he  considered  as  intro- 
duced for  the  purpose  of  founding  a  per- 
sonal charge  upon  his  conduct  and  admis- 
sions :  and  as  to  the  general  tide  of  the 
plaintiff  he  has  put  in  a  plea ;  and  the  sub* 
stance  of  the  plea  is,  that  it  k  not  true  that 


MICHAELMAS  TERM,  1S26. 


25 


this  money,  by  conventions  between  France 
and  Spain,  was  placed  generally  at  the  order 
and  disposition  of  the  executive  govern- 
ment of  Spain ;  but,  on  the  contrary,  this 
money,  expressly  by  the  conventions  and 
treaties  between  France  and  Spain,  was 
specially  appropriated;  not  as  money  which 
was  to  be  applied  to  the  exigencies  of  the 
state,  but  expressly  for  the  purpose  of  being 
applied  to  the  indemnity  of  certain  Spanish 
subjects,  who  were  creditors  of  the  French 
government ;  and  that  he  the  defendant  had 
received  h,  therefore,  not  for  the  purpose 
of  being  in  his  hands,  subject  to  the  order 
and  disposition  of  the  executive  government 
of  Spain,  but  for  the  purpose  of  being  ap- 
plied, as  it  ought  to  be  applied  according 
to  the  effect  of  these  treaties  and  conven- 
tions, viz.  to  be  applied  in  payment  of  the 
claims  of  Spanish  subjects  upon  the  govern- 
ment of  France,  when  those  claims  should 
be  settled  by  the  commissioners,  who,  ac- 
cording to  the  terms  of  the  treaties,  were 
to  be  appointed  for  that  purpose.  The 
plea  goes  on  to  state,  that  the  King  of 
Spain  has,  I  think,  in  the  year  1824,  ac- 
tually named  commissioners  for  the  pur- 
pose of  adjusting  these  claims ;  that  the 
commissioners  are  now  in  the  course  of 
exercising  that  commission  ;  and  they  are 
proceeding  to  investigate  the  claims,  and 
to  determine  who  the  persons  are,  who  are 
to  be  entitled  to  this  fund ;  and  the  plea 
avers,  that  there  are  claimants  entitled  ac- 
cording to  the  spirit  and  true  construction 
of  the  treaties,  to  an  amount  greatly  ex- 
ceeding the  funds  in  the  hands  of  the  de- 
fendant. The  question  then  is,  whether, 
upon  this  plea,  this  plaintiff  can  have  a 
tide. 

Now,  the  Cortes  cannot  pretend  to  a 
higher  authority  under  these  treaties,  than 
the  King  of  Spain  himself  could  pretend 
to.  The  utmost  the  Cortes  can  say,  is, 
that  they,  by  the  effect  of  the  constitu- 
tion of  Spain,  as  it  stood  in  1822,  were 
entitled  to  exercise  the  same  authority 
over  this  fund,  that  the  King  of  Spain, 
according  to  the  letter  of  the  treaty  be- 
tween France  and  Spain,  was  entitled  to 
exercise — that  is  the  utmost  to  which  they 
could  pretend.  Now,  suppose  the  King  of 
Spain  had  himself  borrowed  this  money 
from  the  plaintiff,  upon  the  faith  of  the  fund 
in  the  hands  of  the  defendant,  in  order  that 
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that  fund  might  be  applied,  not  for  the  in- 
demnity of  the  Spanish  subjects,  but  to  the 
general  exigencies  of  the  state,  and  he  had 
filed  a  bill  to  give  effect  to  that  application, 
the  question  would  be,  whether  this  act  of 
the  King  of  Spain,  in  thus  attempting  to 
divert  this  fund  from  the  purpose  for  which 
it  was  destined,  by  the  treaties  and  conven- 
tions with  France,  is  so  much  against  the 
general  principles  of  equity,  that  he  could 
receive  no  aid  for  that  purpose  from  this 
court.  I  am  of  opinion,  that,  if  the  King 
of  Spain  himself  had  made  the  desti- 
nation, which  has  been  made  under  the 
authority  of  the  Cortes,  it  would  have  been 
the  duty  of  this  court,  to  refuse  its  aid  to 
that  destination.  Consequently,  it  must 
be  its  duty  to  refuse  its  aid  to  the  Cortes, 
who,  upon  many  principles,  may  be  con- 
sidered as  not  representing  the  King  of 
Spain,  according  to  the  effect  of  these  trea- 
ties. But,  even  admitting  that  they  do 
represent  the  King  of  Spain  according  to 
the  effect  of  these  treaties,  the  destination 
made  by  them  of  this  money  could  not  be 
aided  by  this  court.  I  am  of  opinion,  there- 
fore, upon  the  substance  of  tins  plea,  that 
the  plea  must  be  allowed. 

With  respect  to  the  answer  which  accom- 
panies the  plea,  the  plaintiff  has  not  called 
for  the  opinion  of  the  Court  upon  any 
matter  of  form ;  he  desired  the  opinion  of 
the  Court  upon  the  substance  of  the  plea  ; 
and  the  Court,  therefore,  has  not  entered 
into  the  consideration  of  any  matter  of 
form,  and  has  given  no  opinion  upon  the 
subject. 

[The  Counsel  for  the  plaintiff  inquired, 
whether  the  plea,  in  his  Honour's  opinion, 
was  a  good  bar  to  the  commissions,  as  well 
as  to  the  discovery.] 

Vice  Chancellor. — It  is  a  bar  to  the  com- 
missions, as  well  as  to  the  discovery.  I 
give  no  aid  whatever. 

I  ought  to  have  observed,  that  a  point 
was  raised  here  of  a  different  kind  in  the 
argument.  It  was  supposed,  that,  pro- 
vided the  Court  should  be  of  opinion  that 
the  plea  was  in  substance  good,  that  is  to 
say,  that  the  Cortes  had  no  authority  to 
deal  with  this  fund  as  they  have  done ;  yet 
it  ought  not  to  refuse  a  discovery  to  the 
plaintiff;  for  that  the  rule  of  this  court 
was,  that  there  could  be  no  such  plea  to 
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discovery.  Now,  I  am  not  of  that  opinion, 
— and  it  would  be  a  great  public  misfortune, 
if  it  were  the  doctrine  of  this  court,  that 
any  man,  by  merely  alleging  an  interest, 
could  compel  another  to  disclose  the  most 
private  and  confidential  transactions ;  and 
if  it  were  not  permitted  to  a  defendant, 
when  such  an  attempt  was  made  either  by 
curiosity  or  malice,  to  put  the  plaintiff  to 
the  proof  of  that  interest,  which  he  alleged 
on  his  bill.  I  am  of  opinion,  therefore,  that 
to  a  bill  of  discovery,  it  may  at  all  times  be 
pleaded,  that  the  plaintiff  has  no  interest  in 
the  subject  matters,  as  to  which  he  seeks 
discovery.  Such  is  the  plain  doctrine 
of  common  sense,  and  such  will  be  found 
to  be  the  clear  doctrine  stated  in  my  Lord 
Redesdale's  book,  which  was  referred  to, 
indeed,  on  the  part  of  the  plaintiff.  I  am 
of  opinion,  therefore,  that  this  plaintiff)  not 
being  entitled  to  relief,  is  not  entitled  to  a 
discovery,  inasmuch  as  this  is,  in  truth,  a 
plea,  that  he  has  no  interest  in  the  subject 
matter,  as  to  which  he  seeks  a  discovery. 


1826 
November 


«r.  ^ 


IN  THE  HATTER  OF  THE  ELEC- 
TION OF  A  CORONER  FOR  THE 
COUNTY  OF  STAFFORD. 


A  writ  for  the  election  of  a  coroner  was 
delivered  to  the  deputy  of  the  under-sheriff 
on  the  1st  of  April;  the  next  county  court 
was  held  on  the  1 8th  of  April,  and  was  ad" 
journed  to  the  27th  of  April,  when  the  elec- 
tion took  place  : — Held,  that  the  provisions 
of  the  58  Geo.  3.  c.  98.  were  not  complied 
with,  and  that  the  election  was  void. 

This  was  a  petition  of  certain  freeholders 
of  the  county  of  Stafford,  on  behalf  of  them- 
selves and  the  other  freeholders  of  that 
county.  It  stated,  that,  Thomas  Sparrow 
having  resigned  his  office  of  coroner,  where- 
by the  same  became  vacant,  a  writ  de  coro- 
natore  eligendo  was  duly  issued,  command- 
ing the  sheriff  of  the  county  to  cause  an- 
other coroner  to  be  chosen  in  the  place  of 
Thomas  Sparrow ; — that  the  writ  de  coro- 
natore  eligendo  was  delivered  at  the  sheriff's 
office  at  Stafford,  to  Messrs.  Keen,  who 
acted  as  under-sheriff,  or  as  the  deputies 
of  the  under-sheriff,  on  the  1st  of  April 
1826 ;  that  on  the  5th  of  the  same  month, 


Mr.  William  Keen  wrote  to,  and  informed 
the  persons  who  were  candidates  for  the 
office  of  coroner,  that  the  sheriff  had  ap- 
pointed Thursday  the  27th  of  April  then 
instant,  for  the  election  of  a  coroner,  in  the 
place  of  Thomas  Sparrow  ;  that  the  county 
courts  for  the  county  of  Stafford  are  held 
once  in  twenty-eight  days ;  that  the  next 
county  court  to  be  held  after  the  receipt  of 
the  writ,  fell  out  to  be  held  on  the  18th  of 
April ;  that  in  pursuance  of  the  act  of  par- 
liament, passed  in  the  58  th  year  of  George 
the  Third,  intituled  "  An  Act  to  regulate 
the  Election  of  Coroners  for  Counties,"  the 
sheriff  of  the  county  ought  to  have  pro- 
ceeded to  the  election  of  a  coroner,  in  the 
room  of  Thomas  Sparrow,  at  the  county 
court  held  on  the  13th  of  April ;  that  the 
said  sheriff  did  not  proceed  to  such  election 
on  the  13th  of  April ;  but  on  that  day  he 
gave  notice,  that  he  would  proceed  to  an 
election  of  a  coroner  for  the  county,  in  the 
place  of  Thomas  Sparrow,  at  his  county 
court,  to  be  held  by  adjournment,  at  the 
Shire  Hall  in  Stafford,  on  Thursday  the 
27th  of  April  then  instant,  at  10  o'clock  in 
the  forenoon;  that  several  of  the  peti* 
doners,  and  a  great  number  of  freeholders 
of  the  county,  attended  at  the  county  court, 
held  by  adjournment  at  the  time  and  place 
in  the  notice  mentioned,  for  the  purpose  of 
the  election,  when  two  candidates,  John  Dent 
and  John  Ford  Hyatt,  were  proposed  and 
put  in  nomination  as  fit  persons  to  fill  the 
office  of  coroner  ;  that  after  the  candidates 
had  been  so  proposed,  the  election  not  being 
determined  upon  the  view,  with  the  consent 
of  the  freeholders  then  present,  a  poll  was 
demanded  on  behalf  of  John  Dent,  for  the 
determination  thereof,  and  the  sheriff  forth- 
with proceeded  to  take  the  poll  accordingly ; 
that  the  petitioners,  and  several  other  free- 
holders of  the  county,  gave  their  votes  in 
favour  of  John  Ford  Hyatt ;  that  the  poll 
was  proceeded  in  from  day  to  day,  Sundays 
excepted,  until  the  same  was  finally  closed, 
on  the  8th  of  May  1826,  when  the  under- 
sheriff,  or  Mr.  William  Keen  his  deputy,  in 
the  absence  of  the  sheriff,  declared  the 
majority  of  the  votes  to  be  in  favour  of 
John  Dent,  and  that  he  was  duly  elected 
a  coroner  for  the  county ;  and  that  the 
sheriff  had  since  returned  John  Dent  as 
duly  elected. 

The    petition    contained    also    various 
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charges,  tending  to  impeach  the  election, 
on  the  ground  that  Dent  had  not  such  a 
qualification,  as  the  law  required  that  a 
coroner  should  he  possessed  of. 

The  prayer  was,  that  the  election  and 
return  of  John  Dent  might  be  declared 
▼oid,  and  set  aside ;  that,  in  case  the  elec- 
tion should  appear  to  have  been  proceeded 
in,  within  due  time  after  the  receipt  of  the 
writ  de  coronatore  eligendo,  it  might  be 
declared  that  John  Ford  Hyatt  was  duly 
elected  one  of  the  coroners  of  the  county  ; 
and  that,  if  necessary,  the  sheriff  might  be 
directed  to  amend  his  return  :  or  that  John 
Dent  might  be  removed  from  the  office ; 
and  that  a  new  writ  might  be  issued  for 
electing  a  coroner  in  the  said  county. 

The  allegations  of  the  petition  were  sup- 
ported by  affidavit. 

The  affidavit  of  Mr.  Dent,  filed  in  oppo- 
sition to  the  petition,  did  not  contradict  the 
allegations  of  the  petitioners,  with  respect 
to  the  dates  on  which  the  different  proceed- 
ings were  taken  towards  the  election  ;  but 
it  contained  the  following  statement : — 

"  That  neither  before  the  election  began, 
nor  during  its  progress  and  continuance,  nor 
after  its  close,  until  the  petition  of  certain 
freeholders,  in  the  interest  of  John  Ford 
Hyatt,  against  John  Dent's  return  was  pre- 
sented, was  any  objection  made  by  John 
Ford  Hyatt,  or  by  any  freeholder  or  free- 
holders, to  the  time  appointed  by  the  she- 
riff for  the  election ;  but  that,  on  the  con- 
trary, John  Dent  was  informed,  and  verily 
believed,  that  John  Ford  Hyatt  was  privy  to 
the  adjournment,  and  consented  thereto; 
and  told  the  under-sheriff  that  no  advantage 
should  be  taken  thereof  on  his  behalf." 

The  only  point  insisted  on  in  the  argu- 
ment was,  that  the  election  was  irregular  in 
point  of  time.  It  was  not  thought  necessary 
to  go  into  the  objections  to  Mr.  Dent's 
qualification. 

The  Lord  Chancellor  requested  the  at- 
tendance of  the  Lord  Chief  Justice  of  the 
King's  Bench,  and  of  the  Lord  Chief  Jus- 
tice of  the  Common  Pleas. 

Mr.  Agar  and  Mr.  Rose  appeared  for  the 
petitioners; 
Mr.  Wheatley,  for  Mr.  Dent ; 
Mr.  Lovat  for  the  sheriff. 


By  the  58  Geo.  3.  c.  95,  (said  the  Counsel 
for  the  petition,)  it  is  enacted,  that 4|  upon 
every  election  to  be  made  of  any  coroner  or 
coroners  of  any  county  in  England  and 
Wales,  the  sheriff  of  the  county  where  such 
election  shall  be  made,  shall  hold  his  county 
court  for  the  same  election,*  at  the  most 
usual  place  or  places  of  election  of  coroners, 
within  the  said  county,  and  where  the  same 
have  most  usually' been  held  for  forty  years 
last  past,  and  shall  there  proceed  to  election 
at  the  next  county  court,  unless  the  same 
fall  out  to  be  held  within  six  days  after  the 
receipt  of  the  writ  de  coronatore  eligendo,  or 
upon  the  same  day  ;  and  then  shall  adjourn 
the  same  court  to  some  convenient  day, 
not  exceeding  fourteen  days,  giving  ten 
days'  notice  of  the  time  and  place  of  elec- 
tion." 

In  this  case,  the  writ  was  received  on  the 
1st  of  April ;  and  the  next  county  court 
was  held  on  the  13th,  which  was  not  within 
six  days  from  the  receipt  of  the  writ.  The 
election,  therefore,  should  have  been  held 
on  that  day.  But  it  was  not  then  held. 
After  the  under-sheriff  had  received  the 
writ,  he  gave  notice  to  the  candidates  that 
the  election  would  take  place  on  the  27th  ; 
and  on  the  13th,  the  county  court  was  ad- 
journed to  the  27th,  for  the  purpose  of  the 
election.  The  requisitions  of  the  act  were 
not  pursued ;  and  the  election  must  there- 
fore be  void. 

On  the  other  side  it  was  argued,  that  there 
had  been  a  proceeding  to  elect  on  the  13th ; 
and  that  it  was  incident  to  all  courts  to  pos- 
sess a  power  of  adjournment.  On  the  13th 
the  vacancy  was  announced ;  a  day  was 
appointed  for  taking  the  poll ;  and  the  writ 
was  read.  That  was  a  proceeding  to  elect. 
The  election  must  be  regarded  as  begun  on 
the  13th ;  and  what  was  done  on  the  27th, 
was  merely  the  completion  of  it. 

The  words  of  this  clause  of  the  act  are 
the  same  as  those  of  the  statute  of  William 
and  Mary,  for  the  regulation  of  the  election 
of  members  of  parliament.  But  in  that 
statute  there  is  an  express  clause,  providing 
that  the  sheriff  shall  not  have  the  power  of 
adjourning,  unless  with  such  consent  as  is 
therein  mentioned :  thus  showing,  that  the 
power  of  adjourning  the  county  court,  could 
not  be  taken  away  from  the  sheriff  by  in- 
ference. 
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In  reply,  it  was  said,  that  the  argument, 
for  the  respondents,  proceeded  upon  an 
error  in  fact ;  that  the  election  had  begun 
on  the  13th,  and  had  been  continued  by  ad* 
journment  on  the  27th.  The  affidavit  in 
support  of  the  petition  states,  that  the  elec- 
tion was  had,  not  upon  the  18th,  but  upon 
the  27th.  The  affidavit  in  opposition  does 
not  controvert  that  fact.  It  does  not  allege 
that  the  sheriff  proceeded  to  the  election  on 
the  13th.  It  does  not  even  state  that  the 
writ  was  read  on  that  day.  Suppose  that 
he  then  announced  the  vacancy,  and  fixed 
the  poll  for  the  27th ;  can  that  be  called  a 
proceeding  to  elect  ? 

The  Lord  Chancellor  observed,  that,  when 
a  writ  for  the  election  of  a  coroner  was  ap- 
plied for,  the  person  applying  undertakes 
to  give  due  notice  of  the  election.  The 
act  of  the  58  of  the  late  King,  requires  ex- 
pressly, that  the  sheriff  shall  proceed  to  the 
election  at  the  next  county  court,  if  not  held 
within  six  days  from  the  receipt  of  the  writ. 
The  notice,  therefore,  to  be  given,  by  the 
person  who  has  undertaken,  to  the  great 
seal,  is  a  .notice  that  the  election  shall  pro- 
ceed at  the  next  county  court,  unless  it 
falls  within  the  limited  six  days.  It  is  said, 
that  here  the  sheriff  did  proceed  to  elect  on 
the  13th.  But  is  not  that  a  mistake,  as  to 
what  was  really  done  ?  Did  not  the  sheriff, 
in  effect,  say,  "  In  order  to  proceed  to  the 
election  on  the  13th,  I  say  that  I  will  not 
proceed  on  the  1 3th,  but  will  proceed  on 
the  27th  ?" 

His  Lordship  then  called  on  the  Lord 
Chief  Justice  of  the  Common  Pleas,  and  the 
Lord  Chief  Justice  of  the  King's  Bench,  for 
their  opinions. 

Lord  Chief  Justice  Best. — My  opinion  is, 
that  this  is  not  a  valid  election  of  a  coroner 
for  the  county  of  Stafford.  Whatever  might 
have  been  the  practice  formerly,  the  pre- 
amble of  the  58  Geo.  3.  c.  95.  shows  that 
it  was  the  express  object  of  the  statute,  to 
settle  the  mode*  of  electing  coroners:  it 
points  out,  in  plain  and  distinct  terms,  how 
coroners  shall  be  elected ;  and  its  provisions 
must  be  followed  strictly.  The  words  of 
the  act  are,  "  Whereas  there  are  no  suffici- 
ent regulations  for  the  elections  of  coroners 
for  counties,  be  it  therefore  enacted,  that 
from  and  after  the  passing  of  this  act,  upon 


every  election  to  be  made  of  any  coroner  or 
coroners,  of  any  county  in  England  and 
Wales,  the  sheriff  of  the  county,  where  such 
election  shall  be  made,  shall  hold  his  county 
court  for  the  same  election,  at  the  most  ' 
usual  place  or  places  of  election  of  coroners 
within  the  said  county,  and  where  the  same 
have  most  usually  been  held  for  forty  years 
last  past,  and  shall  there  proceed  to  election 
at  the  next  county  court,  unless  the  same 
fall  out  to  be  held  within  six  days  after  the 
receipt  of  the  writ  de  coronatore  eligendo,  or 
upon  the  same  day,  and  then  shall  adjourn 
the  same  court  to  some  convenient  day,  not 
exceeding  fourteen  days,  giving  ten  days 
notice  of  the  time  and  place  of  election ;  and 
in  case  the  said  election  be  not  determined 
upon  the  view,  with  the  consent  of  the  free- 
holders there  present,  but  that  a  poll  shall 
be  demanded  for  determination  thereof,  then 
the  said  sheriff,  or,  in  his  absence,  his  under- 
sheriff,  with  such  others  as  shall  be  deputed 
by  him,  shall  forthwith  there  proceed  to 
take  the  said  poll  in  some  public  place,  by 
the  same  sheriff,  or  his  under-sheriff  as 
aforesaid  in  his  absence,  or  others  appointed 
for  the  taking  thereof  as  aforesaid  ;  and 
every  such  poll  shall  commence  on  the  day 
upon  which  the  same  shall  be  demanded, 
and  be  duly  and  regularly  proceeded  in  from 
day  to  day,  (Sunday  excepted)  until  the 
same  be  finished ;  but  so  as  that  no  poll  for 
snch  election  shall  continue  more  than  ten 
days  at  most,  (Sunday  excepted) ;  and  the 
said  poll  shall  be  kept  open  seven  hours  at 
the  least  each  day,  between  the  hours  of 
nine  in  the  morning  and  five  at  night." 

Now,  it  appears  that  the  writ  for  elect- 
ing a  new  coroner,  was  lodged  in  the 
under-sheriff's  office  on  the  1st  of  April; 
and  that  the  next  county  court  occurred 
on  the  13th.  On  that  day,  therefore,  the 
sheriff  ought  to  have  proceeded  to  the 
election.  But  he  did  not  proceed  to  the 
election  on  that  day.  It  is  said,  he  ad- 
journed the  election,  and  that  the  power 
of  adjournment  is  incident  to  every  court. 
The  question  of  adjournment,  however,  does 
not  arise  ;  for,  to  adjourn,  you  must  begin; 
and  there  was  no  beginning  of  the  election 
on  the  13th.  The  sheriff  says,  "  I  will  not 
begin  on  this  day,  and  I  will  adjourn  the 
court  till  the  27th  of  April."  If  the  election 
had  begun  on  the  1 3th,  he  could  not  have 
adjourned  it  for  such  a  length  of  time ;  for 
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in  the  subsequent  part  of  the  clause,  it  is 
enacted,  that  "  the  poll  shall  be  duly  and 
regularly  proceeded  in  from  day  to  day, 
Sunday  excepted,  until  the  same  be  finish- 
ed." For  these  reasons,  I  am  of  opinion, 
that  this  election  is  void. 

Lord  Chief  Justice  Abbott. — I  also  am  of 
opinion,  that  the  election  on  this  occasion  is 
a  void  election.  This  act,  made  for  the 
express  purpose  of  regulating  the  elections 
of  coroners  of  counties,  enacts  in  distinct 
terms,  that  the  election  shall  take  place  at 
the  next  county  court  after  the  receipt  of 
the  writ,  unless  that  county  court  falls 
within  six  days  of  the  receipt  of  the  writ. 
Here,  the  writ  was  received  more  than  six 
days  before  the  next  county  court ;  but  the 
sheriff  did  not  at  that  county  court  take  any 
step  towards  the  election.  Whether,  if  he 
had  begun  the  election,  he  might  have  ad- 
journed it,  we  need  not  consider';  for  it  is 
manifest  that  he  did  not  begin.  He  had,  in 
truth,  to  a  certain  extent,  disabled  himself 
from  beginning;  for  he  had  on  the  1st 
given  notice  to  the  candidates,  that  he  would 
proceed  to  the  election  on  the  27th.  So 
that,  if  he  had  begun  the  election  on  the 
15th,  they  might  have  bad  some  reason  to 
complain.  Those  notices  show,  that  he  had 
previously  fixed  his  purpose  not  to  proceed 
to  the  election  at  the  next  county  court.  In 
so  doing,  he  acted  contrary  to  the  regula- 
tion of  this  act  of  parliament,  the  only 
object  of  which  is,  to  fix  the  time  and  man- 
ner of  electing  coroners. 

Where  the  object  of  an  act  of  parlia- 
ment is  to  ordain  that  something  shall 
be  done,  which  was  not  done  before,  and 
it  goes  on  to  enact,  that  that  thing  shall 
be  done  within  a  time  mentioned, — it  has 
been  held  in  some  cases,  which  might 
have  been  referred  to,  that  the  provisions 
as  to  time  are  directory  only  ;  and  that 
the  thing,  though  not  done  within  the  pre- 
scribed time,  may  be  done  afterwards. 
And  it  has  been  so  held  for  this  reason — 
that  if  the  thing,  not  having  been  done 
within  the  time  limited,  be  not  allowed  to 
be  done  afterwards,  the  primary  object 
of  the  act  would  be  disappointed.  As  to 
the  election  of  assignees,  for  instance,  the 
bankrupt  acts  require  that  assignees  should 
be  chosen;  they  direct  also,  that  they 
should  be  chosen  at  a  meeting  of  creditors, 


to  be  held  within  a  certain  time.  The  time, 
however,  is  but  a  secondary  object.  The 
election  of  assignees  is  the  primary  object. 
But  that  is  not  the  case  with  this  act ;  the 
sole  or  principal  object  of  which  is,  to  regu- 
late the  time  and  mode  of  electing  coroners. 

Lord  Chancellor. — I  concur  with  the  Lord 
Chief  Justice  of  the  King's  Bench,  and  the 
Lord  Chief  Justice  of  the  Common  Pleas, 
in  thinking  this  election  void.  I  entertain- 
ed that  opinion  strongly  from  die  begin- 
ning. But  the  matter  seemed  to  me,  to  be 
of  considerable  importance ;  for  very  incon- 
venient consequences  follow  the  undue  elec- 
tion of  coroners ;  and  I  therefore  thought 
it  necessary  to  give  as  much  authority  as 
possible  to  my  own  decision. 

The  Lord  Chancellor  declared  the  elec- 
tion void,  and  ordered  a  new  writ  to  issue. 


1826.       \ 
Dec.  5, 15.  S 


OSBOURNE  V.  FALLOWS. 


A  mortgagee  devises  the  mortgaged  pre' 
mises  to  trustees  upon  certain  trusts :  to  a 
bill  for  redemption,  the  cestuis  que  trust 
must  be  parties;  and  it  is  not  enough  to  bring 
before  the  Court  the  trustees,  in  whom  the 
legal  estate  is. 

This  was  a  bill  filed  for  the  redemption 
of  some  mortgaged  premises.  The  mort- 
gagee had  taken  possession  of  the*  property, 
and  died  in  possession  in  1803,  devising 
the  mortgage  term  to  trustees  upon  trusts, 
for  the  benefit  of  his  children. 

The  children  were  not  parties  to  the 
suit. 

Mr.  Hart  and  Mr.  Wray  appeared  for 
the  plaintiff; 

Mr.  Treslove  and  Mr.  Knight  were  for 
the  defendant. 

An  objection  was  taken,  that  the  children 
were  not  parties.  The  trustees,  it  was  said, 
who  were  before  the  Court,  had  not  the  be- 
neficial interest  in  the  land  or  in  the  money  ; 
and  a  court  of  equity  never  dealt  with 
property,  when  the  parties  before  it  repre- 
sented only  the  legal  interest. 


*.*Bj 


30 


CASES  IN  CHANCERY : 


Mr.  Hurt,  on  the  other  hand,  insisted,  that 
complete  relief  could  he  given  in  the  suit  as 
it  now  stood.  The  mortgage  account  could 
he  taken,  and  the  trustees  could  re-convey  to 
the  mortgagor.  It  would  be  a  great  bard- 
ship  on  a  mortgagor  to  be  entangled  in  the 
intricate  trusts  in  which  his  mortgagee  might 
choose  to  involve  the  premises.  In  Yates 
v.  Hamhley,  (1)  Lord  Hardwicke  says, 
"  Where  a  mortgagee,  who  has  a  plain  re- 
deemable interest,  makes  several  convey- 
ances upon  trust,  in  order  to  entangle  the 
affair,  and  to  render  it  difficult  for  a  mort- 
gagor or  his  representatives  to  redeem, — , 
there  it  is  not  necessary,  that  the  plaintiff 
should  trace  out  all  the  persons  who  have 
an  interest  in  such  trust,  in  order  to  make 
them  parties." 

On  the  other  hand,  Yates  v.  Hambley 
was  relied  on  as  an  authority  in  support  of 
the  objection.  There,  an  absolute  convey- 
ance of  the  estate  had  been  made  by  the  mort- 
gagee in  fee,  with  several  limitations  over ; 
and  the  objection  was,  that  the  persons  in  re- 
mainder were  not  parties ;  and  Lord  Hard- 
wicke held,  that  it  was  necessary  to  bring, 
at  least,  the  first  tenant  in  tail  before  the 
Court.  The  dicta  which  have  been  cited 
from  him,  apply  to  a  special  case  of  im- 
proper conduct  on  the  part  of  the  mortgagee. 
This  mortgagee,  in  devising  the  property 
to  trustees  upon  trust  for  his  children,  was 
not  guilty  of  any  improper  conduct;  he 
merely  exercised  his  ordinary  rights  in  the 
ordinary  manner. 

Vice  Chancellor. — In  this  suit  there  are 
two  questions:  first,  is  the  mortgage  re- 
deemable? Secondly,  supposing  it  to  be 
redeemable — what  is  the  amount  of  the 
sum  due  from  die  mortgagor  ?  The  plain- 
tiff has  brought  before  the  Court  certain 
persons,  trustees  under  a  will,  who  have  no 
personal  interest  in  either  of  the  questions. 
It  is  indifferent.to  them  whether  the  mort- 
gage is,  or  is  not  redeemable,  and  whether 
the  sum  due  on  it  be  great  or  small. 

Upon  general  principles,  the  cestui*  que 
trust  ought  to  be  brought  before  the  Court. 
Only  one  authority  has  been  cited.  If  I 
were  to  act  upon  that  authority,  I  should 
say  (taking  Lord  Hardwicke's  language  in 

fl)  2  Atkytts,  *37. 


its  plain  sense,)  that  he  adopts  the  general 
principle,  and  states  one  particular  case  by 
way  of  exception.  My  opinion  is,  that  the 
objection  is  a  valid  one*;  but  I  shall  give 
it  further  consideration. 


December  15. — Vice  Chancellor. — I  am 
of  opinion,  that  as  a  general  rule,  the  eestms 
que  trust  ought  to  be  parties.  Even  if  special 
circumstances  were  necessary,  in  order  to 
impose  upon  the  plaintiff  the  duty  of  making 
them  parties;  and  if,  without  special  circum- 
stances, they  need  not  be  parties :  yet  here, 
there  are  special  circumstances  which  would 
bring  the  case  within  that  rule.  But  it  does 
not  appear  to  me,  that  special  circumstances 
are  necessary.  On  the  general  principle,  the 
cestuis  que  trustt  under  the  devise  of  the 
mortgagee,  must  be  parties. 

The  cause  was  ordered  to  stand  over. 
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LBE  V.  HARRISON. 


1826. 
Nov.  21,  22,  23 

In  a  suit  instituted  against  A  and  B, 
to  have  bills  of  exchange,  which  have  been 
negotiated  from  A  to  B,  delivered  up,  on  the 
ground,  that  it  was  a  fraud  in  A  to  negotiate 
them,  and  that  B  was  a  party  to  the  fraud — 
the  admissions  of  A,  while  the  bills  were  in 
his  possession,  that  he  was  not  entitled  to  ne- 
gotiate them,  are  admissible  in  evidence. 

Even  if  evidence  is  read  without  any  ob- 
jection being  taken  at  the  time,  its  admis- 
sibility may  be  objected  to  in  the  course  of 
the  argument. 

Under  what  circumstances  B  shall  be  held 
to  have  been  privy  to  the  fraud  committed 
by  A. 

Claughton  had  delivered  to  Lee  certain 
bills  of  exchange,  on  which  he,  Claughton, 
would  have  been  liable,  in  order  that  Lee 
as  his  agent  might,  by  means  of  them,  raise 
money  for  his  (Claughton's)  use.  Circum- 
stances occurred,  before  they  were  nego- 
tiated, which  rendered  it  unnecessary  to 
negotiate  them ;  and  Lee  represented,  that 
he  had  cancelled  them.  In  fact,  however, 
he  negotiated  them,  so  that  they  came  into 
the  hands  of  Harrison,  who  claimed  pay- 
ment of  them  as  a  bond  fide  holder.  Claugh- 
ton had  become  a  bankrupt,  so  also  had  Lee. 
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The  bill  was  filed  by  the  assignees  of 
Claughton  against  Harrison  and  tbe  as- 
signees of  Lee.  It  alleged,  that  Lee  had 
been  guilty  of  a  fraud  in  negotiating  the 
bills,  and  that  Harrison  was  a  party  to  the 
fraud,  and  had  obtained  possession  of  the 
bills  without  paying  a  valuable  consideration 
for  them.  The  prayer  was,  that  the  bills 
might  be  delivered  up  to  be  cancelled. 

Mr.  Agar  and  Mr.  Wheatley  appeared 
for  the  plaintiffs ; 

Mr.  Home,  Mr.  Knight,  and  Mr.  Lovait, 
for  the  different  defendants. 

The  evidence  principally  relied  on,  to 
prove  that  Lee  had  been  guilty  of  a  fraud, 
in  negotiating  the  bills,  were  certain  adrais- 
missions  made  by  him  to  a  witness,  while 
the  bills  were  in  his  possession.  No  ob- 
jection was  taken  to  this  evidence,  when  the 
depositions  were  read. 

Afterwards,  before  the  conclusion  of  the 
argument,  it  was  objected,  that  it  was  not 
admissible  evidence. 

Mr.  Agar  insisted,  that  tbe  objection 
came  too  late ;  for  the  evidence  had  been 
read  and  admitted  without  opposition. 

The  Vice  Chancellor  allowed  the  defen- 
dants to  go  into  their  objection. 

The  objection  was,  that  the  admissions  of 
Lee  could  not  be  received  as  evidence  in 
this  suit,  where  their  effect  could  not  possibly 
be  confined   to  Lee's  interest,  but  would 
necessarily   extend    to  Harrison.      Every 
thing  that  was  proved,  was  to  be  proved 
against  both  Harrison  and  Lee ;  and  what- 
ever tended  to   impeach  the  title   of  the 
latter,  tended  also  to  overthrow  the  title 
of  the    former:  his  statements,  therefore, 
could  not  be  received ;  for  his  statements 
could  not  be  permitted  to  affect,  directly 
or  indirectly,  the  rights  of  another  man. 
In  Pococh  v.  2?t/#n£,(£)  indeed,  similar  ad- 
missions were  received  by  Lord  Chief  Jus- 
tice Best ;  but  the  contrary  doctrine   has 
been  since  solemnly  ruled  by  the  Court  of 
King's  Bench :  for  in  Barough  v.  White,  (3) 
which   was    an     action    by    the  indorsee 
against  the  maker  of  a  promissory  note, 

(2)  2  Bing.  269 ;  s.  c.  3  Law  Joan.  C JP.  264. 

(3)  4  B.  3c  C.  325  ;  3  Law  Journ.  K.B.  227. 


declarations  made  by  the  payee,  when  the 
note  was  in  his  possession,  were  rejected. 

It  was  answered,  that  in  Barough  v. 
White,  the  plaintiff  had  proved,,  that  he 
gave  value  for  the  note ;  and  that,  while 
that  circumstance  stood  established  in  evi- 
dence, proof  affecting  the  conduct  or  title 
of  the  payee,  was  totally  irrelevant.  Be- 
fore such  proof  could  have  been  received, 
the  plaintiff  ought  to  have  been  identified 
with  the  payee. 

The  Court  received  the  evidence. 

The  other  circumstances  connected  with 
the  case  are  fully  explained  in  the  judgment 
of  the  Vice  Chancellor. 

Vice  Chancellor.— The  case  made  by  the 
bill  is,  that  Claugbton  employed  Lee  as  an 
agent,  to  negotiate  certain  bills  for  him, 
for  the  purpose  of  supplying  his  necessities ; 
that  the  two  bills  in  question  were  created, 
and  were  delivered  to  him  in  that  character, 
for  the  purpose  of  being  negotiated  by  him, 
to  raise  money  for  Claugh  ton's  use ;  that  these 
bills  were  created  under  circumstances, 
which,  in  the  events  that  happened,  rendered 
them  wholly  unnecessary  ;  that  the  duty  of 
Lee,  as  the  agent  of  Claughton,  was  to  have 
cancelled  these  bills;  that  he  represented 
to  Claughton,  that  he  had  cancelled  them ; 
that  in  fact  he  did  not  cancel  them ;  that, 
on  the  contrary,  he  negotiated  them,  so  that 
they  came  into  the  hands  of  Harrison  ;  and 
that  they  were  negotiated  under  circum- 
stances in  which  Harrison  was  privy  to  the 
fraud. 

There  are  two  questions :  first,  is  it 
established,  that  Lee  did,  as  the  agent  of 
Claughton,  use  these  bills  improperly  ? 
The  decision  of  that  question,  however, 
will  not  of  itself  touch  the  interest  of  Har- 
rison ;  for,  these  being  negotiable  bills,  if 
Harrison  gave  for  them  a  valuable  consi- 
deration, without  notice  of  fraud  practised 
on  the  part  of  Lee,  although  Lee  himself 
could  never  have  made  a  demand  against 
Claughton  for  them,  yet,  Harrison  would 
have  been  entitled  to  compel  payment  of 
them  from  Claughton. 

The  second  question  is,  has  it  been  estab- 
lished, that  Harrison  was  a  party  to  the 
fraud  ? 

In  order  to  prove  that  Lee  improperly 
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negotiated  these  bills,  the  plaintiffs  have 
relied  on  the  evidence  of  one  witness,  who 
states,  that  in  May  1822,  he  was  employed  * 
by  Claughton  and  Lee,  for  the  purpose  of 
making  up  the  accounts  between  them ; 
that  for  that  purpose,  Lee  permitted  him 
to  have  access  to  all  his  books  of  account ; 
that  the  result  of  the  accounts  was,  that 
15,000/.  was  due  from  Lee  to  Claughton; 
that  in  these  books,  the  two  bills  in  question 
were  entered  as  bills  received  by  Lee  from 
Claughton,  and  that  it  was  entered  in  these 
books,  that  these  two  bills  were  cancelled  ; 
that  he  (the  witness)  learned,  that  though  the 
two  bills  were  entered  as  cancelled,  they  were, 
in  fact,  not  cancelled,  and  that  Lee  had  ex- 
pressed an  intention  to  negotiate  them  ;  that 
he,  the  witness,  stated  to  him  (Lee),  that  if 
he  did  negotiate  these  bills,  it  would  be  a 
fraud  on  Claughton ;  that  Lee  admitted  that 
it  would  be  so,  and  said,  "  I  do  not  mean 
to  negotiate  them  so  as  to  raise  money  upon 
them ;  I  only  mean  to  use  them  by  deliver* 
ing  them  to  the  clerk  of  the  rules,  as  a  sort 
of  security  to  him,  in  order  to  obtain  the 
rules."  Now  this  evidence  is  most  conclu- 
sive, that  these  bills,  if  negotiated  by  Lee, 
were  most  improperly  negotiated  by  him. 

But  it  is  contended,  that  the  admissions 
of  Lee  are  not  evidence :  and  though  the 
objection  was  not  taken  at  the  reading  of  the 
depositions,  yet  it  is  said,  that  the  counsel 
may  take  the  objection  in  any  stage  of  the 
argument.  I  agree  that  in  this  court  the 
practice  has  been,  that  counsel  are  to  be 
indulged  with  a  certain  liberty  as  to  the 
time  when  objections  to  evidence  are  to  be 
taken ;  and  that  if  there  be  a  valid  objec- 
tion to  the  testimony,  it  does  not  come  too 
late,  if  it  comes  before  the  case  is  concluded. 

It  is  said  that,  though  there  is  an  au- 
thority of  the  Lord  Chief  Justice  Best, 
(Pocock  v.  Billing,)  which  decides,  that 
such  evidence  is  admissible ;  yet  there  is  a 
subsequent  authority  in  the  King's  Bench, 
(Borough  v.  White,)  which  establishes, 
that  that  evidence  is  not  admissible.  It 
seems  to  me,  however,  that  the  effect  of  the 
case  in  the  King's  Bench  has  been  entirely 
misunderstood  ;  and  that,  so  far  from  im- 
peaching the  admissibility  of  such  evidence 
in  circumstances  like  the  present,  it  is  a  de- 
cision in  favour  of  its  admission. 

The  question,  in  respect  of  which  this 
evidence  is  admitted  by  me,  is  the  question, 


whether  Lee  did  or  did  not  improperly  ne- 
gotiate the  bills ;  and  the  evidence  offered, 
is  the  admission  of  Lee  when  in  the  posses- 
sion of  these  bills,  anckproposing  to  nego- 
tiate them,  that  it  would  be  improper  and 
fraudulent  to  do  so ;  and  the  objection  is, 
that  such  admissions  of  Lee  are  not  evidence. 

Would  it  not  be  a  most  strange  thing 
indeed,  if  there  should  be  a  principle  in  law, 
which  excluded  an  admission  made  by  a 
man  contrary  to  his  own  interest,  from  be- 
ing received  as  evidence  ? 

Lee  being  about  to  negotiate  these  bills, 
admits  that  he  had  no  authority  to  make 
such  negotiation.  Most  singular  would  it 
be,  if  such  an  admission  were  not  receivable. 
We  are  trying  a  question,  which,  taken 
alone,  would  not  conclude  the  interest  of 
Harrison  ;  because,  to  affect  his  interest,  it 
is  not  enough  to  prove  that  Lee  improperly 
negotiated  the  bills ;  it  must  further  be 
proved,  that  Harrison  was  party  or  privy 
to  the  fraud. 

We  are  now  trying  a  preliminary  ques- 
tion, which  affects  the  rights  of  Lee  ;  and 
the  admissions  of  Lee  are  die  best  evidence 
which  can  be  had  on  this  point. 

The  case  in  the  King's  Bench  will  be 
entirely  misapprehended,  if  it  is  supposed  to 
lead  to  any  such  doctrine  as  that  which  has' 
been,  in  the  argument  at  the  bar,  deduced 
from  it.  In  Borough  v.  White%  the  plaintiff 
was  the  indorsee  of  a  promissory  note  made 
payable  to  Arnitt.  The  plaintiff  proved 
the  hand-writing  of  the  drawer  and  indorser 
of  the  note  ;  and  also,  that  he  had  bought 
and  paid  for  goods  for  Arnitt  to  a  consider- 
able amount  before  the  note  was  indorsed, 
but  did  not  give  any  direct  evidence  of  the 
consideration  given  by  him  for  the  note. 
For  the  defendant  evidence  was  tendered 
of  declarations  made  by  Arnitt,  when  he 
was  the  holder  of  the  note,  showing,  that 
he  gave  no  value  for  it  to  the  maker ;  and 
the  case  of  Banks  v.  Colrvell  was  relied 
on.  The  Lord  Chief  Justice  rejected  the 
evidence,  because  it  could  not  be  shown, 
that  the  plaintiff,  when  he  took  the  note, 
knew  that  the  payee  gave  no  consideration 
for  it.  Now  in  such  a  case,  all  that  the 
indorsee  had  to  prove  was,  the  hand-writing 
of  the  drawer  and  the  indorser :  he  had 
nothing  more  to  do.  If  the  consideration 
of  a  note  is  questioned,  the  indorsee  must 
give  some  evidence  of  the  consideration 
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but  not  till  then.  Here,  he  did  give  evi- 
dence of  the  consideration,  by  proving  the 
delivery  of  goods  to  Arnitt,  by  whom  the 
promissory  note  was  indorsed  to  himself. 
Most  properly,  therefore,  did  the  Lord 
Chief  Justice  reject  the  evidence ;  because 
the  evidence,  if  admitted,  did  not  in  any 
manner  affect  the  title  of  the  plaintiff.  It 
was  of  no  importance  to  him  whether  the 
payee  gave  consideration,  unless  it  could  be 
proved  that  he  (the  plaintiff)  knew  that  cir- 
cumstance. For,  supposing  that  Arnitt  gave 
no  consideration  ;  yet  if  the  plaintiff  gave  a 
full  consideration,  he  was  well  entitled  to 
maintain  the  action ;  and,  therefore,  the 
Lord  Chief  Justice  refused  the  evidence, 
unless  it  could  be  proved  that  the  plaintiff 
gave  no  consideration  to  Arnitt. 

On  the  motion  for  a  new  trial,  the  Judges 
concurred  in  the  decision  of  the  Lord  Chief 
Justice ;  and  the  opinions  expressed  by 
them  confirm  the  doctrine,  that  the  evidence 
could  not  be  received,  merely  because  it 
was  not  established  that  the  plaintiff  stood 
in  the  situation  of  Arnitt.  Mr.  Justice 
Bayley  says,  "  The  defendant  did  not  iden- 
tify Arnitt  with  the  plaintiff.  Had  it  been 
shown  that  the  latter  took  the  note,  without 
giving  a  consideration  for  it,  or  after  it  be- 
came due,  the  case  would  have  been  very 
different.  Although  there  was  no  direct 
evidence  of  the  consideration  given  by  the 
plaintiff  to  Arnitt ;  yet  dealings  between 
them  were  proved,  whence  the  existence  of 
valuable  consideration  might  be  fairly  pre- 
sumed." 

Mr.  Justice  Littledale  says, "  It  is  a  gene- 
ral rule,  that  where  a  person  is  living,  and 
can  be  called  as  a  witness,  his  declarations 
made  at  anolher  time  cannot  be  received  in 
evidence.  Thus,  the  declarations  of  a  tenant 
at  the  time  of  his  holding,  or  of  a  steward, 
cannot  be  admitted,  unless  they  are  dead. 
To  this  there  are  some  exceptions  ;  for  in- 
stance, where  the  parties  making  the  de- 
clarations can  be  identified  with  him  against 
whom  they  are  offered.  That  was  not  done 
in  the  present  case."  The  ground,  therefore, 
on  which  these  declarations  were  received 
by  the  Court  of  King's  Bench,  was,  that  the 
plaintiff  was  not  shown  to  stand  in  the  situ- 
ation of  Arnitt.  Here,  unless  this  plaintiff 
makes  out  that  Harrison  is  identified  with 
Lee,  the  declarations  taken  as  evidence  will 
not  advance  the  case  against  Harrison.  For 
Vol.  V.  Chanc. 


the  purpose  of  making  out  the  first  of  the 
two  points  in  the  cause,  they  are  plainly 
evidence. 

We  are  now  to  proceed  to  the  second 
question,  whether  the  evidence  does  esta- 
blish that  Harrison  was  party  or  privy  to  the 
impropriety  of  this  negotiation  of  the  bills. 

On  the  3d  of  May  1822,  Lee  was  com- 
mitted to  prison  for  debt ;  and  his  circum- 
stances were  such,  that  bankruptcy  was  to 
be  apprehended.  On  the  3d  of  July  a  com- 
mission of  bankrupt  was  issued  against 
him  ;  being  as  soon  as  a  commission  could 
issue,  on  the  ground  of  his  lying  in  prison. 
Lee  on  the  3d  of  May  finds,  on  his  arrival 
in  the  prison,  a  tradesman  of  the  name  of 
Govett,  who  was  also  a  prisoner  for  debt ; 
and  Harrison  claims  the  bills  in  consequence 
of  a  partnership  formed  between  Lee  and 
Govett  \n  prison,  under  which  these  bills 
came  into  the  hands  of  Harrison. 

Can  it  be  considered  that  this  partner- 
ship was  contracted  bond  fide  ?  Govett 
was  a  tanner  in  Somersetshire :  Lee  was  a 
merchant  in  London,  engaged  in  dealings 
of  a  very  extensive  nature  :  and  Govett 
swears,  that  on  the  1st  of  June,  Lee,  whom 
he  had  never  seen  till  they  met  in  prison, 
agreed  with  him  that  they  should  be  part- 
ners in  the  business  of  a  tanner ;  and  that 
accordingly  they  did  enter  into  a  partner- 
ship on  that  1st  of  June.  It  may  be  fit  to 
observe,  that  Govett's  book-keeper  swears 
that  his  books  were  kept  as  private  books 
till  the  16th  of  July  ;  and  that  till  that  time 
Lee  had  no  interest  in  the  concerns  of 
Govett.  Why  Govett  has  chosen  to  ante- 
date this  partnership,  does  not  at  first  ap- 
pear. But  there  is  an  end  of  all  doubt  as 
to  the  motive  of  such  conduct,  when  it  is 
recollected  that  a  commission  issued  on  the 
3d  of  July,  and  that  it  was  impossible  for 
Lee  to  enter  into  any  partnership  after  that 
3d  of  July.  The  first  term  of  the  con- 
tract, it  is  pretended,  was,  that  Lee  should 
bring  into  the  concern  3,000/.  It  was  there- 
fore convenient  to  state  this  partnership  as 
a  partnership  commencing,  not  on  the  16th 
of  July,  but  on  the  1st  of  June.  After  a 
very  few  months,  a  joint  commission  issued 
against  Govett  and  Lee. 

The  general  conclusion  is,  that  this  was 
a  partnership  pretended  to  be  formed,  for 
the  fraudulent  purpose  of  negotiating  these 
bills  under  the  partnership  name.     Still  we 
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do  not  reach  Harrison :  and  the  question  is, 
whether  Harrison  is  so  mixed  up  in  these 
transactions  between  Lee  and  Govett,  that  it 
is  reasonable  to  presume  that  he  was  privy 
to  the  fraud  which  they  contrived. 

The  commission  issued  against  Lee  on 
the  3d  of  July  ;  Govett  tells  us,  that  he 
created  certain  bills  of  exchange,  (he  speci- 
fies two,  amounting  to  a  considerable  sum,) 
for  the  purpose  of  enabling  the  holder  to 
prove  under  the  commission  against  Lee,  in 
order  that  the  friends  of  Lee  might  acquire 
the  choice  of  assignees,  and  the  manage- 
ment of  the  commission.  These  bills  so 
created,  are  dated  on  the  1st  of  July  ;  now 
they  could  not  have  been  drawn  on  the  1st 
of  July,  for  they  were  drawn,  for  the  pur- 
pose of  being  proved  under  the  commission ; 
and  as  the  commission  was  not  till  the  3d 
of  July,  they  must  have  been  posterior  to 
it*  Here  is  another  strong  proof  of  the 
fraudulent  and  disgraceful  connexion  of 
Govett  and  Lee. 

The  first  act  of  these  pretended  partners, 
is  this  disgraceful  act  of  fraud  on  the  part 
of  themselves.  Let  us  see  who  was  the 
agent  that  was  to  prove  these  bills.  Govett 
could  not  prove  them.  Harrison,  the  de- 
fendant, is  the  person  selected  for  proving 
these  fraudulent  bills;  and  the  attorney 
employed  by  Lee  tells  us,  that  he  delivered 
these  bills  to  Harrison,  who  consented  to 
prove  them,  and  who  made  an  affidavit  of 
debt,  authorizing  Dickins  to  prove  them 
for  him  ;  an  affidavit  in  which  he. ventured 
to  swear  that  he  had  given  consideration. 

The  inquiry  being,  whether  Harrison 
was  not  party  and  privy  to  this  fraudulent 
contrivance,  can  any  doubt  be  entertained 
on  the  point,  when  we  see  him  conduct  him- 
self in  such  a  manner?  This  pretended 
partnership  was  merely  a  fraudulent  con- 
trivance ;  and  it  is  the  duty  of  a  Court  to 
presume  from  Harrison's  conduct,  that  he 
was  a  party  to  the  fraud.     Although  it  be. 

{ roved  that  the  bills  were  fraudulently  de- 
ivered  to  Harrison ;  yet  the  principle  of 
a  court  of  equity  would  not  enable  me  to 
take  these  bills  out  of  Harrison's  hands,  if 
there  were,  as  he  swears  there  is,  a  balance 
due  from  Claughtpn  to  him.  If  it  is  re- 
quested by  the  assignees  of  Lee,  or  by  Har- 
rison, that  the  balance  should  be  ascertained 
as  between  Lee  and  Claughton,  I  must 
order  an  inquiry.    If  the  account  is  not 


prayed,  my  decree  will  be,  that  these  bills 
be  delivered  up  to  the  assignees  of  Claugh- 
ton ;  and  that  the  defendant  Harrison  pay 
the  costs  of  the  suit. 
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Specific  Lien — Voluntary  Over-payments 
—Creditor's  Suit— Costs. 

What  circumstances  will  give  the  creditor 
of  a  testator  a  specific  lien  on  assets,  stand- 
ing as  part  of  the  testator's  estate  at  his 
death. 

A  borrower,  who  is  bound  to  replace  a  cer- 
tain amount, of  stock,  and  tn  the  mean  time 
to  pay  the  lender  the  dividends,  continues 
during  many  yearstopayfive  percent,  interest 
on  the  sum  which  the  stock  had  produced : 
he  is  entitled,  when  called  upon  to  replace  the 
stock,  to  deduct  from  it  the  excess  of  the 
interest  thus  paid  beyond  the  amount  of  the 
dividends. 

A  creditor,  who  claims  a  specific  lien  on 
part  of  the  testator's  assets,  which,  at  the 
time  of  his  death,  was  at  the  testator's  disposi- 
tion, is  properly  made  a  defendant  to  a  credi- 
tor's suit,  for  the  administration  of  the  estate, 
though  the  bill  does  not  charge  collusion  be- 
tween him  and  the  executor. 

In  the  year  1795,  Mrs.  Manson,  mother 
of  Margaret  Manson,  a  defendant  in  the 
original  suit,  and  plaintiff  in  the  cross  suit, 
sold  out  of  the  funds  a  sum  of  7,490/. 
12*.  9d.  consols,  and  advanced  the  produce 
thereof  (5,000/.)  to  Sir  John  B.  Riddell. 
The  repayment  of  the  stock  was  secured  by 
the  bond  of  Sir  John  B.  Riddell,  his  mother 
Lady  Riddell,  and  his  aunt  Mrs.  Buchanan, 
who,  by  the  bond,  bound  themselves  to 
transfer  the  stock,  and  to  pay  in  the  mean 
time  an  annual  sum  equal  to  the  dividends* 
By  a  deed-poll,  Sir  John  Riddell  also  cove- 
nanted to  grant  a  further  security,  by  a 
mortgage  of  his  estate  in  Scotland.  This 
mortgage  was  never  executed  or  required 
in  Mrs.  M&nsbn's  lifetime.  But  Sir  John 
regularly  paid  to  Mrs.  Manson  during  her 
life,  the  interest  on  5,000/.,  namely,  850/. 
per  annum,  deductingthe  property  tax,  while 
that  impost  was  in  existence.  That  sum  was 
about  251.  6j«  Sd.  more  than  the  dividends 
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on  the  stock  would  have  amounted  to.  On 
Mrs.  Manson's  death,  Sir  John  ^continued 
to  make  the  same  annual  payments  to  her 
daughter  and  personal  representative  (Miss 
Manson) ;  but  she  not  being  satisfied  with 
die  security  of  the  bond  only,  required,  in 
1815,  the  execution  of  the  mortgage  cove- 
nanted for  by  the  deed-poll,  or  an  imme- 
diate re-transfer  of  the  stock.  During  the 
years  1815,  1816,  atid  1817,  there  was  a 
long  correspondence  between  Sir  John  and 
Miss  Manson,  and  also  between  the  profes- 
sional men  employed  by  them,  respecting 
the  adequacy  of  the  security  proposed  by 
Sir  John  ;  and  as  to  whether  the  mortgage 
should  be  for  a  specific  sum  of  5,000/.  ster- 
ling, or  for  a  re-transfer  of  the  sum  of 
7,490/.  12».  9d.  stock.  The  result  was, 
that  the  mortgage  wa*  not  given,  neither 
was  the  stock  re-transferred,  or  the  money 
paid.  In  May  1817,  Miss  Manson  gave 
regular  notice  to  Sir  John  to  re-transfer  the 
stock  -  4Uid  in  January  181 8,  gave  notice  to 
Mrs.  Buchanan,  one  of  the  sureties  in  the 
bond,  that  she  would  put  the  bond  in  suit. 
Sir  John,  irritated  by  this  step,  applied  in 
the  same  month  of  January  1 8 1 8,  to  Messrs. 
Goodeve  and  Ranken,  his  solicitors,  to  ad- 
vise hiih  as  to  the  legality  of  the  bond ; 
and  whether  be  had  not  a  right  to  claim  an 
allowance  in  respect  of  the  over-payments 
he  had  made,  being  the  excess  of  the  amount 
of  interest  of  die  5,000/.  beyond  the  divi- 
dends the  stock  would  have  produced.  He 
was  advised,  that  he  had  a  right  to  make 
such  a  deduction  for  over-payments. 

After  a  correspondence  between  Sit  John 
and  Miss  Manson,  and  Messrs.  Goodeve 
and  Ranken  on  his  part,  and  Messrs.  Wil- 
liams, Whitmore  &  Co.  on  heirs,  in  October 
1818  an  action  was  commenced  by  Miss 
Manson  upon  the  bond.  Sir  John  caused 
the  requisite  amount  of  stock  to  be  bought 
in  the  name  of  Messrs.  Coutts ;  and  being 
advised  that  he  had  no  defence  at  law,  de- 
termined to  file  a  bill  in  equity  against 
Miss  Manson,  and  to  abide  the  opinion  of 
the  Court,  as  to  the  questions  pending  be- 
tween him  and  Miss  Manson.  Instructions 
to  prepare  the  bill'were  accordingly  laid  be- 
fore counsel.  In  the  mean  time,  Miss  Man- 
son's  attorney,  hiving  pressed  on  the  action 
at  law,  was  in  a  condition  to  sign  judgment. 
Messrs.  Goodeve  and  Ranken  several  times 
called  on  Mr.  Williams,  and  requested  him 


not  to  take  that  step ;  representing  that  the 
stock  had  been  purchased,  and  was  standing 
in  the  name  of  Messrs.  Coutts,  ready  to  be 
transferred  when  the  question  in  dispute 
should  be  determined.  They  farther  stated, 
that  the  bill  should  be  immediately  filed, 
and  the  motion  for  an  injunction  made,  on 
which  the  question  respecting  the  over-pay* 
merits  might  be  decided ;  and  as  a  further 
inducement  to  stay  proceedings,  they  pro- 
mised that  the  dividends  then  due  on  the 
stock,  should  be  paid  to  Miss  Manson. 
This  was  accordingly  done  under  the  autho- 
rity of  Sir  J.  B.  Riddell,  but  without  pre- 
judice to  the  rights  of  either  party.  The 
action  was  stayed  ;  but  before  the  proposed 
bill  was  filed,  Sir  John  Riddell  died,  the 
stock  then  standing  in  the  name  of  Messrs. 
Coutts. 

A  suit  was  instituted  by  a  creditor  of 
Sir  John  Riddell,  for  the  administration  of 
his  assets.  To  this  bill  Messrs.  Coutts,  as  the 
persons  in  whose  name  the  stock  was  stand- 
ing, and  Miss  Manson,  were  made  defen- 
dants. The  latter,  by  her  answer  insisted, 
that  the  stock  was  not  to  be  treated  as  a 
part  of  the  general  assets  of  the  testator  ; 
but  that  she  had  a  specific  lien  on  it  for  the 
satisfaction  of  her  demand. 

She  also  filed  a  cross  bill,  in  order  to  en- 
force this  lien. 

The  question  was,  whether  she  had  the 
lien  she  claimed. 

Her  counsel  placed  her  right  on  two 
grounds :  First,  that  the  stock  was,  by  the 
agreement  of  the  parties,  actually  appro- 
priated to  her.  Secondly,  that,  even  if 
it  was  not  actually  appropriated,  she  was 
induced  to  abstain  from  urging  forward  her 
proceedings  at  law,  by  the  representation 
that  the  stock,  standing  in  the  name  of  the 
Messrs.  Coutts,  was  to  be  applied  in  satis- 
faction of  her  demand. 

On  the  other  hand;  it  was  argued,  in  op- 
position to  the  claim  of  lien,  that  there  was 
no  pretext  for  saying  that  there  was  an 
actual  appropriation;  and  that  there  was 
no  evidence  that  Miss  Manson  had  desisted 
from  her  legal  proceedings,  under  the  be- 
lief, or  in  consequence  of  a  representation, 
that  the  stock  was  a  fund  on  which  she  was 
to  have  a  specific  lien  for  the  payment  of 
her  demand.    The  stock  was  referred  to 
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in  the  negotiation  between  the  solicitors  of 
Sir  John  and  the  agents  of  Miss  Manson, 
for  two  reasons  ;  one,  because  it  proved  Sir 
John's  readiness  to  meet  her  demand,  and 
showed  that  there  was  no  reason  to  appre- 
hend any  inability,  on  his  part,  to  discharge 
her  just  claims  :  the  other,  because  the  di- 
vidends could  be  handed  over  to  her  in  the 
mean  time,  without  prejudice  to  the  rights 
of  the  parties.  But  she  could  not  acquire 
a  lien  on  the  stock,  although  the  confidence 
communicated  to  her  by  knowing  of  the 
existence  of  such  a  fund,  and  by  the  receipt 
of  dividends  accruing  from  it,  might  have 
influenced  her  in  the  conduct  she  had  pur- 
sued. 

Mr.  Sugden  and  Mr.  Stinlon  appeared 
for  the  creditor,  who  was  plaintiff; 

Mr.  ShadweU  and  Mr.  Sidebottom  were 
for  the  executors  of  Sir  John  Riddell ; 

Mr.  Hart  and  Mr.  Pepys  were  for  Miss 
Manson. 

The  Vice  Chancellor  was  of  opinion,  that 
there  was  no  ground  for  pretending,  that 
there  had  been  an  actual  appropriation  of 
the  stock. 

The  other  question,  as  to  whether,  in 
consequence  of  what  had  passed  between 
the  parties,  Miss  Manson  had  acquired  a 
specific  lien  on  the  stock,  depended  partly 
on  a  written  correspondence,  and  partly  on 
the  evidence  of  the  parole  communications 
between  her  solicitors,  and  those  of  Sir  John 
Riddell.  The  written  correspondence  did 
not  make  out  the  case  of  alleged  lien. 
Those  parts  of  the  evidence,  upon  which 
the  decision  turned,  will  be  found  in  the 
judgment  of  the  Vice  Chancellor,  which  was 
as  follows. 

Vice  Chancellor. — Many  years  ago  Sir 
John  Riddell  borrowed  from  Miss  Manson's 
mother,  a  large  sum  of  money  produced  by  the 
sale  of  stock  ;  and  he  by  his  bond,  (in  which 
other  persons  joined,)  engaged  to  replace 
the  stock,  and  in  the  mean  time  to  pay  the 
amount  of  the  dividends,  which  it  would 
have  produced  if  it  had  not  been  sold  out. 
Mrs.  Manson  died ;  and  Miss  Manson  be- 
came entitled  to  the  debt  owing  by  Sir  John 
Riddell.  Some  dealings  took  place  between 
the  parties,  with  a  view  to  an  amicable 


arrangement;  but  these  were  without  effect. 
The  transaction  remained  unsettled  in  1  SI  8. 
In  that  year  Sir  John  Riddell,  with  a  view 
to  perform  his  engagement,  actually  caused 
stock  to  be  purchased  or  transferred  into 
the  name  of  Messrs.  Coutts,  to  the  amount 
required  for  satisfying  this  engagement: 
and  he  so  acquired  it  with  the  express  pur- 
pose of  applying  it  accordingly.  But,  be- 
fore such  application  was  made,  a  doubt 
arose  whether  he  had  not  a  claim  on  Miss 
Manson,  who  represented  her  mother,  for 
a  deduction  in  this  respect — that,  Instead 
of  paying  her  the  dividends  on  the  stock, 
he  had  actually  paid  to  her,  for  twenty 
years  and  upwards,  five  per  cent,  on  the 
sura  produced  by  the  sale  of  the  stock, 
which  made  an  annual  difference  of  about 
251. ;  and  he  was  advised  that  he  was  en- 
titled to  deduct  as  much  stock,  as,  at  the 
price  of  the  day,  would  replace  to  him  this 
5QQL  Miss  Manson,  receiving  neither  the 
principal  nor  the  dividends,  brought  an  ac- 
tion. Sir  John  Riddell  was  exceedingly 
alarmed  when  this  action  was  brought,  on 
account  of  his  aunt,  Mrs.  Buchanan,  who 
as  surety  had  joined  him  in  the  bond ;  he 
became  extremely  desirous  to  put  an  end 
to  the  action ; — and  the  question  in  the  pre- 
sent case  is,  whether  Miss  Manson  abstained 
from  proceeding  in  the  action  on  the  con- 
fidence and  on  a  representation  that  Rid- 
dell was  ready  to  perform  his  engagement* 
in  respect  that  he  was  prepared  with  the 
necessary  stock;  or  whether  she  suspended 
her  proceedings,  not  in  the  confidence  that 
he  was  prepared  to  pay  her  what  she  could 
make  out  to  be  justly  due  to  her,  but  on  an 
assurance  that  the  stock,  standing  in  the 
name  of  Coutts,  should  be  applied  to  the 
purpose  of  satisfying  her  demand. 

I  admit  that  the  question  is  an  exceed- 
ingly nice  one ;  I  admit  that  the  correspon- 
dence does  not  make  out,  that  the  action 
was  suspended  on  the  ground  that  the  stock 
was  pledged  to  Miss  Manson ;  and  if  the  pa- 
role evidence  were  inconsistent  with  the  writ- 
ten letters,  that  parole  evidence  would  have 
very  little  weight,  when  compared  with  the 
representations  in  the  written  evidence. 
The  evidence  of  Mr.  Williams  alone  does 
not  determine  the  question ;  and,  if  it  turned 
on  what  he  says,  the  matter  would  be  left 
so  much  in  doubt,  that  it  would  be  the  duty 
of  the  Court  to  declare  that  this  stock  was 
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not  pledged.  But,  the  evidence  given  by 
Mr.  Smith,  the  clerk  of  Mr.  Wiljiaras,  and 
by  Mr.  Ranken,  the  solicitor  of  Sir  John 
Riddell,  does  determine  this  very  nice 
point,  and  does  establish  that  the  action, 
commenced  by  Miss  Manson,  was  suspended 
on  an  assurance  that  the  particular  stock, 
bought  by  Sir  John  Riddell,  should  be  ap- 
plied specifically  for  the  satisfaction  of  Miss 
Manson's  claim. 

The  evidence  of  Mr.  Williams  is  as  fol- 
lows : — 

"  That  on  the  3d  of  November  1818,  or 
thereabouts,  Messrs.  Goodeve  and  Ranken, 
who  were  then  concerned  for  Sir  J.  B.  Rid- 
dell and  Rebecca  Buchanan,  the  defendants 
in  the  action  at  law,  called  or  sent  to  this 
deponent,  and  requested  that  all  proceedings 
in  the  action  might  be  stayed,  as  Sir  J.  B. 
Riddell  had  given  instructions  for  the  im- 
mediate transfer  of  the  stock  to  the  defen- 
dant Margaret  Manson,  and  was  peculiarly 
anxious  that  R.  Buchanan  might  not  be  an- 
noyed by  any  hostile  proceedings.  That 
such  transfer  not  being  made,  this  deponent 
caused  the  action  to  be  proceeded  with. 
That  on  the  8th  January  1819,  Messrs. 
Goodeve  and  Ranken  sent  to  this  deponent 
copies  of  cases  they  had  laid  before  counsel, 
relative  to  the  claim  of  J.  B.  Riddell,  to  be 
repaid  by  the  defendant  Margaret  Manson, 
between  500/.  and  600/.,  for  the  difference 
between  the  interest  at  five  per  cent,  which 
he  had  paid  to  her,  and  the  dividends  upon 
the  stock.  That,  on  the  14th  January  1819, 
this  deponent  wrote  and  sent  a  letter  to 
Messrs*  Goodeve  and  Ranken,  pointing  out 
the  omissions  in  the  said  cases,  and  stated 
that  this  deponent  was  instructed  to  pro- 
ceed in  the  action ;  that,  on  the  next  day, 
Mr.  Ranken  called  on  this  deponent,  and 
after  a  long  discussion,  declared  it  to  be 
his  intention  to  file  a  bill  in  Chancery,  and 
to  have  the  opinion  of  the  Court  upon  the 
question,  upon  a  motion  for  an  injunc- 
tion to  stay  proceedings  at  law ; — that  this 
deponent  acceded  to  that  arrangement ;  but, 
the  matter  not  appearing  to  be  in  progress, 
Mr.  Smith,  then  clerk  to  this  deponent, 
who  had  the  management  of  the  action, 
gave  Messrs.  Goodeve  and  Ranken  a  notice 
in  writing  on  the  ,1st  February  1819,  of 
this  deponent's  intention  to  sign  judgment 
in  the  action ;  that,  on  the  following  day, 
this  deponent    received  a  letter    (which 


was  produced,)  from  Mr.  Ranken;  that, 
on  the  4th  of  the  same  month,  this  deponent 
wrote  and  sent  to  Mr.  Ranken  a  certain 
letter ;  that,  on  the  8th  of  the  same  month, 
Mr.  Ranken  called  upon  this  deponent,  and 
deprecated  all  further  proceedings  in  the 
action,  and  assured  this  deponent  that  the 
bill  should  be  on  the  file  in  a  few  days,  and 
,  that  he  would  get  the  dividends  paid,  and 
the  principal  stock  transferred  without  pre- 
judice to  the  question  ; — that,  at  that  in- 
terview, this  deponent  thinking  that  the 
counsel,  who  was  preparing  the  bill  for 
an  injunction,  was  not  sufficiently  instructed 
upon  the  facts  of  the  case,  requested 
permission  from  Mr.  Ranken  to  see  him, 
to  which  Mr.  Ranken  assented ;  that,  a 
day  or  two  afterwards,  this  deponent  ac- 
cordingly called  upon  the  counsel,  who, 
upon  having  deponent's  statement,  admitted 
that  the  facts  had  not  been  fully  before  him, 
and  promised,  that  the  bill  should  be  sent 
home  in  a  few  days;  that,  on  the  16th, 
Mr.  Ranken  called  on  this  deponent,  and 
after  deprecating  the  plan  of  signing  judg- 
ment, which  he  thought  would  interfere 
with  the  proposed  motion  for  an  injunction ; 
he  promised  and  assured  this  deponent,  that 
the  dividends  on  the  whole  of  the  stock 
purchased  by  Sir  John  Buchanan  Riddell, 
in  the  names  of  Messrs.  Coutts,  or  one  of 
the  partners  in  that  banking-house,  for  the 
purpose  of  being  transferred  to  the  defen- 
dant, Margaret  Manson,  should  be  paid  to 
her  in  a  week  ;  and  that  the  bill  should  be 
on  the  file  before  the  next  seal  day :  upon 
which  this  deponent  directed  Mr.  Smith, 
who  was  then  present,  to  stay  all  further 
proceedings  at  law  in  the  action ;  and  those 
proceedings  were  stopped  accordingly." — 
Mr.  Williams,  it  is  clear,  does  not  state, 
that  at  the  interview,  when  the  final  arrange- 
ment took  place,  it  was  agreed  on  the  part 
of  Sir  John  Riddell,  that  Miss  Manson's 
demand  should  be  satisfied  out  of  the  stock 
which  he  had  purchased. 

Mr.  Smith,  the  clerk  of  Mr.  Williams, 
after  detailing  the  circumstances  which  have 
been  already  mentioned,  says,  that,  upon  that 
occasion  Ranken  strongly  urged  Mr.  Wil- 
liams not  to  sign  judgment  in  or  to  proceed 
with  the  action  ;  stating,  "  that  the  principal 
stock  had  actually  been  bought,  and  was 
then  standing  in  the  name  of  Thomas  Coutts, 
the  banker  of  Sir  J.  B.  Riddell,  and  pro- 
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mixed,  that  tke  said  bill  should  be  filed  very 
shortly,  and  that  in  the  meantime  the  divi- 
dends on  the  stock  should  be  paid  to  the 
defendant,  Margaret  Manson :  whereupon 
Mr.  Williams  agreed  not  to  sign  judgment, 
and,  turning  to  this  deponent,  directed  him 
to  stay  all  further  proceedings  in  the  action ; 
and  die  same  were  stayed  accordingly  about 
the  latter  part  or  soon  after  the  end  of 
Hilary  term  1819."  This  evidence  is  not 
decisive  on  the  question ;  for  it  is  consist- 
ent with  the  supposition,  that  Miss  Manson 
suspended  her  proceedings  in  the  confidence, 
arising  from  the  investment  of  the  stock, 
that  Sir  John  Riddell  was  ready  to  pay  her 
demand,  as  soon  as  the  question  pending 
between  them  should  be  decided. 

Mr.  Ranken,  the  party  who,  acting  on 
behalf  of  Sir  John  Riddell,  made  the  en- 
gagement, and  must  have  been  perfectly 
acquainted  with  what  he  meant  to  represent, 
deposes  as  follows  : — "  that  the  proceedings 
in  the  action  were  stayed  under  the  follow- 
ing circumstances :  upon  the  action  being 
brought,  this  deponent  took  the  opinion  of 
counsel  upon  the  claim  by  Sir  J.  B.  Riddell 
to  be  repaid  the  difference  between  the  inte- 
rest which  he  had  paid,  and  what  the  divi- 
dends on  7,490£  12#.  9<f.  consols  would  have 
amounted  to;  and  being  advised,  thatSir  J.  B. 
Riddell  was  entitled  to  such  repayment,  de- 

Sment  proposed  on  the  part'  of  Sir  J.  B. 
iddell  to  file  a  bill  in  equity,  for  an  in- 
junction to  stay  the  action,  and  accordingly 
instructed  counsel  to  prepare  a  bill  for  that 
purpose ;  that,  finding  Mr.  Williams  was 
pressing  on  to  obtain  judgment  in  the  action, 
and  knowing  that,  if  judgment  was  obtained, 
it  would  defeat  the  object  of  the  bill,  this 
deponent  called  on  Mr.  Williams,  and  in- 
formed him,  that  the  stock  required  had 
been  actually  purchased,  and  was  standing 
in  the  name  of  Thomas  Courts,  for  the  pur- 

Sse  of  being  transferred  to  the  defendant, 
argaret  Manson ;  and  the  only  reason 
which  had  prevented  such  transfer  having 
been  made,  was,  the  disputed  claim  of  Sir 
J.  B.  Riddell  to  be  repaid  such  difference 
between  interest  and  dividends  as  aforesaid ; 
and  that  this  deponent  intended  to  file  a 
bill  for  an  injunction  to  stay  proceedings  in 
the  action,  in  order  that  that  question  might 
be  brought  before  and  determined  by  the 
Court,  on  the  motion  for  an  injunction ;  and 
this  deponent  strongly  urged  Mr.  WUliams 


not  to  push  on,  or  to  obtain  judgment  in 
the  action,  as  that  would  defeat  the  pro- 
posed arrangement ;  that  Mr.  Williams  ac- 
quiesced in  the  mode  proposed  by  this  de- 
Sment  for  bringing  the  claim  of  Sir  J.  B. 
iddell  to  a  decision,  and  allowed  time  for 
that  purpose :  but,  some  delay  having  taken 
place  in  the  preparing  of  the  bill,  and  Mr. 
Williams  having  written  to  this  deponent  a 
letter,  dated  the  15th  of  February  1819,  in 
which  he  threatened  to  proceed  to  sign 
judgment,  this  deponent  called  on  Mr.  Wil- 
liams on  the  following  day,  the  16th  of  Fe- 
bruary 1819,  and  again  urged  him  not  to 
proceed  in  the  action,  upon  this  deponent 
repeating  his  assurance,  that  the  principal 
stock  was  standing  in  Thomas  Coutts's  name 
ready  to  be  transferred  to  the  defendant, 
Margaret  Manson,  as  soon  as  the  question 
with  respect  to  the  payment  of  interest 
made  by  Sir  J.  B.  Riddell  should  be  dis- 
posed of,  and  that  the  bill  for  an  injunction 
would  be  very  shortly  ready ;  and  promis- 
ing, that  the  dividends,  which  had  accrued 
on  the  stock  since  the  same  was  purchased 
in  February  1818;  should  be  pan]  without 
delay  to  Margaret  Manson,  without  preju- 
dice ;  and  Mr.  Williams  agreed  to  stay  all 
further  proceedings  in  the  action,  and  the 
same  were  stayed  accordingly." 

Must  not  a  court  conclude  on  this  testi- 
mony, that,  when  Miss  Manson  consented  to 
suspend-  the  action j  she  was  induced  to  do 
so  by  the  consideration  that  the  stock,  which 
had  been  purchased,  was  to  be  applied  spe- 
cifically to  the  payment  of  her  demand?  I 
am  of  opinion,  that  it  was  for  that  reason 
that  she  suspended  the  signing  of  judgment 
in  the  action ;  and  that  she  thereby  acquired 
a  specific  lien  on  the  stock  in  question.  The 
case,  however,  is  as  nice  and  doubtful  a  one 
as  can  well  be  imagined. 

Another  question  was,  whether,  Sir  John 
Riddell  having  paid  interest  at  five  per  cent, 
on  the  money  advanced  to  her,  instead  of 
the  amount  of  the  dividends  of  the  stock, 
which  he  was  bound  to  replace,  the  amount 
of  the  excess  of  the  interest  thus  voluntarily 
paid  over  the  amount  of  the  dividends 
ought  to  be  deducted  out  of  the  stock, 
which  was  now  to  be  transferred  to  Miss 
Manson. 

The  judgment  of  the  Vice  Chancellor 
was,  that  such  deduction  must  be  made. 
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The  only  other  question  was,  as  to  the 
costs  of  Miss  Manson  in  the  two  suits* 

Mr.  Hart  contended,  that  she  was  im- 
properly made  a  party  to  the  creditor's  suit, 
(which  was  the  first  instituted).  A  creditor 
has  no  right  to  file  a  bill,  bringing  before  the 
Court  a  creditor,  who  claims  a  specific  lien 
on  part  of  the  assets,  for  the  purpose  of 
discussing  the  validity  of  that  lien.  She 
must  therefore  have  the  costs  of  a  suit  in 
which  she  was  improperly  entangled.  Then, 
if  she  ought  not  to  have  been  a  defendant 
in  the  first  suit,  it  was  absolutely  necessary 
for  her  to  institute  the  second  suit,  in  order 
to  enforce  her  lien. 

The  V'yce  Chancellor* — I  cannot  give  Miss 
Hanson  the  costs  of  her  own  suit,  both  in 
respect  of  the  nicety  of  the  question,  which 
onght  not  to  be  discussed  wholly  at  the 
expense  of  the  estate,  and  also  because 
she  has  not  succeeded  in  the  whole  of  her 
demand.  She  insists  on  having  the  whole 
amount  of  stock,  without  any  deduction  on 
account  of  over-payments  of  interest ;  and 
she  fails  in  part  of  her  demand. 

As  to  the  other  suit,  was  Miss  Manson 
properly  made  a  defendant  to  it  ?  The  ge- 
neral principle  is,  that  no  person,  except  the 
executor,  can.  litigate  a  question  with  a  per- 
son claiming  against  the  testator's  estate, 
unless  the  bill  charges  (which  it  does  not 
here,)  collusion  or  negligence  on  the  part  of 
the  executor.  But  that  principle  has  no 
application  to  this  particular  case.  The 
plaintiff  creditor  does  not  file  a  bill  for  the 
purpose  of  investigating  the  claim  of  another 
creditor  of  Sir  John  Riddell.  But  here  are 
assets  standing  in  the  name  of  Sir  John  Rid- 
dell, and  at  his  disposition  at  the  time  of  his 
death ;  and.  the  object  of  the  bill  is,  to  pre- 
vent die  executor  from  applying  thetp,  not 
in  a  general  course  of  administration,  but 
according  to  an  alleged  special  agreement 
with  a  third  person.  Upon  that  distinction 
I  think  the  suit  was  properly  framed,  and 
that  the  whole  question  between  Miss  Man- 
son  and  the  estate  might  have  been  tried  m 
it.  On  the  same  principle  on  which  she  is 
not  entitled  to  costs  in  her  own  suit,  (even 
if  that  suit  were  the  only  one,)  I  must  re- 
fuse her  costs  also  in  the  creditor's  suit. 


1826. 
December 


j 


WALKER  0.  HAEDMAN. 


Whether  a  bond  was  to  be  held  as  a  secu- 
rity for  a  debt  due  at  the  time  of  its  execution 
from  some  of  the  obligors  to  the  obligees ;  or 
as  a  security  for  future  balance. 

This  was  a  creditor's  suit  for  the  admini- 
stration of  the  estate  of  William  Fidgeon. 
A  reference  had  been  directed  to  inquire 
whether  a  certain  bond,  dated  the  26th  of 
August  1815,  was  to  be  held  as  a  security 
for  the  particular  balance  due  to  the  plain* 
tiffs  on  the  banking  account  at  the  date  of 
the  bond,  or  for  the  general  balance  which 
should  from  time  to  time  remain  due  to 
them.  And  if  the  Master  should  be  of 
opinion  that  the  bond  was  to  be  held  only 
as  a  security  for  the  particular  balance  due 
at  the  date  of  the  bond ;  then  the  Master 
was  to  inquire  and  state  to  the  Court, 
whether  any,  and  what  sum  remained  due 
to  the  plaintiffs  on  such  bond  from  the 
estate  of  the  intestate :  and  the  Master  was 
So  state  any  circumstances  specially  to  the 
Court  at  the  request  of  either  party. 

The  bond,  dated  ihe  £6tb  of  August  1815, 
was  the  joint  and  several  bond  of  Thomas 
Fidgeon,  Edward  Gedey,  Henry  Lomas, 
and  William  Fidgeon  :■— -the  three  former 
obligors  were  in  partnership,  and  had  a 
banking  account  with  the  plaintiffs.  The 
penalty  of  the  bond  was  20,000/. ;  and  it 
was  conditioned  for  the  payment  by  the 
obligors,  or  some  or  one  of  them,  their 
or  one  of  their  heirs,  executors  or  admini- 
strators, unto  the  obligees  or  any  of  them, 
their  executory  administrators  or  assigns, 
of  the  sum  of  10,000/.  upon  demand,  to- 
gether with  lawful  interest  for  the  same, 
from  the  date  of  the  obligation. 

The  Master  found  "that  the  bond  and 
the  condition  thereof  were  in  the  common 
and  usual  form  of  a  joint  and  several  bond 
for  payment  of  money,  with  lawful  interest 
for  the  same  from  the  date  thereof;  except 
that  the  principal  was  expressed  in  the  con- 
dition, to  be  payable  with  lawful  interest  on 
demand,  and  not  on  any  particular  day; 
that  William  Fidgeon,  one  of  the  obligors  in 
the  bond,  was  a  surety  only  for  Thomas 
Fidgeon,  Edward  Getley  and  Henry  Lomas, 
the  other  obligors*  therein  named ;  and  that 
Thomas  Fidgeon,    Edward    Getley,    and 
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Henry  Lomas  were  partners  in  trade,  and 
kept  an  account  with  the  plaintiffs,  who 
carried  on  the  business  of  bankers ;  that 
the  bond  was  executed  by  William  Fidgeon, 
on  or  about  the  date  thereof;  and  that  the 
bond  was  re-executed  by  him  on  the  13th  of 
January  1816 ;  that  the  bond  executed  by 
all  the  obligors  was  delivered  by  Henry 
Lomas  to  the  plaintiffs  or  one  of  them ; 
that  Thomas  Fidgeon,  Edward  Getley,  and 
Henry  Lomas,  meant  and  intended  that  the 
bond  should  be  held  by  the  plaintiffs  as  a 
security  for  the  general  balance  which  should 
from  time  to  time  remain  due  from  them  ; 
but  it  had  not  been  proved  before  him  that 
William  Fidgeon  ever  made  any  agreement, 
declaration  or  acknowledgment,  whether 
the  bond  was  to  be  held  as  a  security  for  the 
particular  balance  due  to  the  plaintiffs  on 
the  banking  account,  at  the  date  of  the 
bond,  or  for  the  general  balance  which  should 
from  time  to  time  be  due  to  them ;  that  the 
only  evidence  produced  before  him  of  the 
intent  with  which  William  Fidgeon  gave  the 
bond  was,  as  the  Master  conceived,  the  cir- 
cumstance of  William  Fidgeon  having,  on 
the  application  of  Charles  Brookfield,  the 
attorney  for  -the  plaintiffs,  re-executed  the 
bond  on  the  13  th  day  of  January  1816, 
without  having  made  any  inquiry  as  to  the 
amount  of  the  balance  then  due  from  Thomas 
Fidgeon,  Edward  Getley,  and  Henry  Lomas, 
to  the  plaintiffs  :  from  which  circumstances 
the  Master  presumed  that  William  Fidgeon 
considered  the  bond  as  given  by  him  for  the 
general  balance,  which  might  from  time  to 
time  be  due  to  the  plaintiffs." 

The  defendants,  by  an  exception  to  the 
report,  insisted  that  the  Master  ought  to 
have  certified,  that  the  bond  was  to  be  held 
as  a  security  for  the  particular  balance  due 
to  the  plaintiffs  at  the  date  of  the  bond. 

Lomas  &  Co.  had  become  bankrupts  :  and 
a  large  balance  was  due  from  them  to  the 
plaintiffs  at  the  time  of  the  bankruptcy. 
But  between  the  execution  of  the  bond  and 
the  bankruptcy,  many  payments  had  been 
made  by  Lomas  &  Co.  to  the  bankers,  so 
that  the  balance  then  due  had  been  com- 
pletely extinguished. 

Mr.  Sugden  appeared  in  support  of  the 
.exception. 

This  bond  is  in  legal  construction  only  a 
security  for  the  actually  existing  balance 


when  it  was  executed :  Ktrby  v.  Duke  of 
Marlborough.  (1)  Even  if  the  legal  effect 
of  the  bond  could  be  extended  by  parole 
evidence,  there  is  nothing  proved  which 
would  justify  the  Master  in  presuming  that 
the  intention  of  William  Fidgeon  was  to  give 
the  bond  any  other  than  its  legal  effect.  The 
re-execution  of  it  proves  nothing ;  and  it  is 
a  circumstance,  which,  if  explanation  were 
wanted,  is  fully  explained  by  the  evidence 
of  the  solicitor  of  the  plaintiffs.  The  inten- 
tion of  the  principal  debtors  cannot  affect  the 
surety. 

Mr.  Hart  contra. 

The  legal  effect  of  the  bond  must  be  ac- 
cording to  the  true  interpretation  of  its  pur- 
port ;  and  it  is  difficult  to  read  it  without 
seeing,  that  it  was  intended  to  be  a  security 
for  a  floating  balance :  Hurst  v.  Jennings ;  (2) 
Atwood  v.  Crowdic.  (3)     Even  if  the  legal 

{mrport  of  the  bond  were  dubious,  or  were 
imited  to  the  existing  balance,  yet,  in  a 
court  of  equity,  effect  will  be  given  to  the 
agreement  of  the  parties ;  and  it  is  clear 
from  the  nature  of  the  transaction,  from  the 
conduct  of  the  surety,  from  the  avowed 
purpose  of  the  principal  debtors,  that  the 
contract  between  the  obligors  and  the  ob- 
ligees was,  that  the  bond  should  be  a  se- 
curity for  the  floating  balance. 

The  Vice  Chancellor. — The  first  question 
is,  what  is  the  legal  effect  of  this  bond  ? 
Does  it  at  law  import  an  obligation  for  the 
payment  of  a  present  debt,  or  an  obligation 
for  the  payment  of  any  future  floating  ba- 
lance that  might  arise  between  the  parties  ? 

There  are  two  expressions  in  the  bond, 
which  seem  to  connect  it  with  a  present 
debt.  In  the  first  place,  the  bond  is  pay- 
able on  demand.  That  imports  a  present 
debt ;  for  a  demand  might  have  been  made 
the  next  day.  In  the  next  place,  it  is  pay- 
able with  interest  from  the  day  of  the  date. 
Now  is  that  consistent  with  any  thing  but 
a  present  debt  ? 

-  The  Master  has  reported,  that,  with  re- 
spect to  the  three  principal  debtors  who 
formed  the  partnership  of  Lomas  &  Co.  it 
was  contended  by  them  that  the  bond  should 
stand  as  a  security  for  any  floating  balance 

(1)  8  Mao.  &  Selw.  18. 
(i)  5  B.  &  C.  650. 
(3)  1  Stark.  483. 
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which  might  be  due  to  the  obligees ;  but 
that  with  respect  to  the  surety,  whose 
estate  is  sought  to  be  charged  in  this  suit, 
there  is  no  evidence  to  manifest  an  intention 
on  his  part  to  that  effect,  except  the  cir- 
cumstance of  his  re-executing  the  bond : 
and  he  presumes,  that  he  would  not  have 
re-executed  the  bond  unless  he  had  meant 
k  to  be  a  security  for  a  floating  balance. 
Now  the  circumstances  connected  with  the 
execution  of  the  instrument  are  stated  by 
the  solicitor ;  and  it  does  not  appear  that 
the  re-execution  was  with  any  such  purpose 
as  the  Master  has  assumed. 

At  law,  the  effect  of  a  bond  for  a  present 
debt,  cannot  be  extended.  But  if  there  is 
any  collateral  agreement  that  it  shall  be  a 
security  for  a  future  floating  balance,  a  court 
of  equity  will  sustain  that  collateral  agree- 
nent ;  for  to  do  so,  is  not  to  contradict  the 
bond,  but  to  enlarge  its  operation.  At  the 
former  bearing,  it  must  have  been  stated  to 
me,  that  mere  was  a  collateral  agreement  to 
extend  the  bond  beyond  its  legal  effect,  and 
it  could  be  only  with  a  view  to  ascertain 
whether  there  was  such  an  agreement,  that 
I  could  have  directed  this  inquiry.  Had  it 
not  been  for  some  such  statement,  I  should 
not  have  been  warranted  in  directing  the  re- 
ference. I  am  therefore  clearly  of  opinion, 
mat,  by  the  legal  effect  of  the  bond,  it  is  a 
security  for  a  present  debt :  and  that  clearly 
distinguishes  this  case  from  some  cases 
which  were  referred  to,  and  which  proceed- 
ed on  die  ground,  that  the  instrument,  on 
which  the  question  arose,  did  not  purport  on 
the  face  of  it  to  be  a  security  for  a  present 
debt. 

The  exception  was  allowed. 

Mr.  Hart  submitted,  that,  as  the  Court 
had  proceeded  in  its  decision  upon  the  legal 
construction  of  the  bond,  the  plaintiff  ought 
at  least  to  be  allowed  the  benefit  of  a  case 
for  the  opinion  of  a  court  of  law. 

The  Vice  Chancellor  refused  to  direct  a 


N       23     \    LANCABTER  ••  VA&TY. 

A  testator  devisee  till  his  real  and  personal 
property  to  his  wife  for  life,  if  she  so  long 
his  widow,  provided  a  child,  she 
Chakc.  Vol.  V. 


was  then  enceinte  with,  should  not  be  born 
alive,  or  should  die  under  twenty-one ;  but, 
in  case  such  child  should  be  born  alive  and 
attain  twenty-one,  then  his  wife  was  to  enjoy 
his  real  and  personal  estate  for  the  mainte- 
nance of  herself  and  the  child  during  the 
child's  minority ;  and,  after  the  child  should 
have  attained  twenty-one,  his  wife  was  to  have 
a  moiety  of  the  annual  produce  of  his  real 
and  personal  estate,  if  she  so  long  continued 
his  widow ;  he  also  directed  that  his  wife, 
in  case  she  long  continued  his  widow,  should 
have  the  power  of  letting  his  real  estate  dur- 
ing the  minority  of  his  child: — Held,  tliat 
upon  the  widow's  marrying  again,  during  the 
minority  of  her  child,  her  interest  in  the  real 
and  personal  property  of  the  testator  ceased 
entirely. 

Samuel  Lancaster,  by  his  will,  dated  the 
6th  May  1823,  did  order  and  direct  that 
his  funeral  and  testamentary  expenses,  and 
the  expenses  of  proving  his  will  and  the  le- 
gacy thereinafter  bequeathed,  should  be 
paid  by  his  executrix  thereinafter  named,  by 
and  out  of  his  personal  estate,  and  the  rents 
and  profits  of  his  real  estate ;  and  he  did 

five  and  devise  unto  his  dear  wife  Mary 
.ancaster,  all  and  every  his  real  and 
personal  estate  and  effects  whatsoever  and 
wheresoever,  or  of  what  nature  or  kind 
soever,  to  hold  to  her  his  said  wife  and  her 
assigns  for  and  during  the  term  of  her  na- 
tural life,  in  case  she  so  long  continued  his 
widow,  provided  the  child  or  children  she 
was  then  enceinte  with  should  not  be  born 
alive,  or  should  all  die  before  he,  she,  or 
they  attained  the  age  of  twenty-one  years ; 
but,  should  such  child  or  children,  or  any  of 
them,  be  born  alive  and  attain  the  said  age  of 
twenty-one  years,  then,  and  in  such  case, 
the  said  testator  did  direct  and  appoint  that 
his  said  dear  wife  Mary,  should  have  and 
enjoy  his  said  real  and  personal  estate,  and 
apply  the  annual  interest  and  produce 
thereof,  after  making  the  payments  afore- 
said, for  and  towards  the  maintenance,  edu- 
cation, and  support  of  herself  and  the  said 
child  or  children  during  their  respective  mi- 
norities :  and  from  and  after  his,  her,  and 
their  attaining  the  age  of  twenty -one  years, 
the  said  testator  did  direct  and  appoint  that 
his  said  dear  wife  Mary  should  have  one 
moiety  of  the  annual  interest  and  produce 
of  his  said  real  estate  and  personal  effects, 
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so  long  as  the  remained  his  widow ;  and,  sub- 
ject thereto  and  to  the  devises  and  direc- 
tions aforesaid,  the  said  testator  did  give 
and  devise,  direct  and  appoint  all  his  said 
real  and  personal  estate  and  effects  unto  the 
child  or  children  of  whom  his  said  wife  was 
then  enceinte,  to  hold  to  him,  her,  or  them, 
his,  her,  or  their  heirs  and  assigns  for  ever, 
subject  as  aforesaid,  in  equal  shares  and 
proportions,  if  more  than  one, — holding  as 
tenants  in  common,  and  not  as  joint  tenants : 
and  the  said  testator  did  thereby  order  and 
direct  that  his  said  wife  should,  in  case  she 
so  long  continued  his  widow,  have  the  power 
of  letting  his  real  estate  for  any  term 
not  exceeding  nine  years,  to  commence  in 
possession  and  not  in  reversion,  during  the 
minority  of  his  said  child  or  children ;  and 
he  did  thereby  appoint  his  wife  sole  execu- 
trix of  his  last  will  and  testament,  declaring 
her  to  be  guardian  of  his  said  child  or  chil- 
dren during  their  minority,  so  long  as  she 
continued  his  widow. 

The  testator  died  shortly  afterwards ; 
and,  within  due  time  after  his  death,  a 
daughter,  being  the  child  of  whom,  at  the 
date  of  the  will,  his  wife  was  enceinte,  was 
born.  During  the  minority  of  the  daughter, 
the  widow  intermarried  with  Varty. 

The  bill  was  filed  by  the  infant  against 
Mr.  and  Mrs.  Varty. 

The  question  was,  whether  the  interest 
given  to  Mrs.  Varty  in  the  real  and  jper- 
sonal  estate  of  the  testator,  ceased  upon  her 
second  marriage. 

Mr.  Home  and  Mr.  Lynch,  for  the  plain- 
tiff, contended,  that  the  whole  of  the  benefits 
given  to  the  testator's  wife  by  the  will,  were 
made  dependent  on  her  continuing  his  widow. 
If  there  was  no  child,  or  if  the  child  died 
under  twenty-one,  the  wife  took  nothing, 
except  so  long  as  she  continued  a  widow ; 
if  there  was  a  child,  and  it  attained  twenty- 
one,  the  widow  was  to  enjoy  a  moiety  of 
the  produce  of  the  real  and  personal  estate, 
but  only  during  her  widowhood ;  she  had  a 
power  of  leasing  the  real  estate  during  the 
minority  of  the  child,  but  that  power  was  to 
exist  only  while  she  continued  a  widow. 
How  then  was  it  possible  to  suppose,  that 
the  interest,  which  is  given  her  during  the 
minority  of  a  child,  is  not  subject  to  the 
same  condition  ? 


The  plan  of  the  will  is  this :— The  tes- 
tator gives  to  his  wife  the  income  of  his 
property  during  her  life,  if  she  so  long  con- 
tinue his  widow ;  and  he  afterwards  pro- 
vides, that,  if  there  should  be  a  child  who 
attained  twenty-one,  the  wife's  life-interest 
should  cease,  as  to  a  moiety  of  the  property, 
upon  the  child's  attaining  that  age;  and 
that  even  until  it  attained  twenty-one,  the 
annual  income  of  the  property  given  to  the 
mother  should  be  applied,  not  to  her  own 
maintenance  only,  but  also  to  that  of  the 
infant. 

If  the  infant  were  to  die  under  age,  it 
must  be  admitted  that  the  interest  of  Mrs. 
Varty  must  have  ceased  from  the  date  of 
her  second  marriage. 

On  the  other  side,  the  defendants  relied 
on  the  express  words  of  the  will.  The 
testator,  they  said,  has  directed,  in  case  a 
child  should  be  born  (which  has  happened,) 
and  should  attain  twenty-one,  (which  may 
happen,')  that  then,  in  such  case,  "  his  said 
dear  wire  Mary,  should  have  and  enjoy  his 
said  real  and  personal  estate,  and  apply  the 
annual  interest  and  produce  thereof,  after 
making  the  payments  aforesaid,  for  and  to- 
wards the  maintenance,  education,  and  sup- 
port of  herself  and  the  said  child  or  children 
during  their  respective  minorities."  This  is 
an  unequivocal  gift  of  the  income  of  the 
property  to  her  during  the  minority  of  the 
child,  unqualified  by  any  condition*  If  in 
the  other  passages  he  has  stated,  that  the 
enjoyment  of  her  bounty  is  to  depend  on 
her  remaining  a  widow,  that  affords  an  ad- 
ditional inference,  that  he  did  not  mean  such 
a  condition  to  attach  upon  her  interest, 
where  he  has  not  imposed  it  by  plain 
words. 

The  Vice  Chancellor  was  of  opinion,  that 
the  interest  of  the  widow  in  die  property  of 
the  testator  was  determined  by  her  mar- 
riage during  the  minority  of  the  daughter* 
This  construction,  he  thought,  was  the  re- 
sult of  all  the  clauses  of  the  will  taken  to- 
gether ;  particularly  looking  at  the  clause, 
which  gave  her  power  to  let  the  real  estate 
for  any  term,  not  exceeding  nine  years,  dur- 
ing the  minority  of  the  children,  only  in  case 
she  continued  his  widow. 
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1 826     J THE  GOVERNMENT  OF  COLOMBIA  t>. 
\        ROTHSCHILD  AND  OTHERS. 

A  foreign  government  cannot  sue  except  in 
tke  name  of  individuals  entitled  to  represent 
the  state. 

Where  the  plaintiff  was  described  as  the 
Government  of  the  State  of  Colombia : — Held, 
an  demurrer,  that  the  bill  could  not  be  sus- 
tained* 

The  plaintiffs  in  this  case  described  them- 
selves on  the  record  in  the  following  manner : 
"The  Government  of  the  State  of  Colombia 
and  his  Excellency  Don  Manuel  Jose  Hur- 
tado,  a  citizen  of  the  said  State,  and  Minister 
Plenipotentiary  from  the  same  to  the  Court 
of  his  Britannic  Majesty/'    The  object  of 
the  bill  was,  to  have  certain  accounts  taken 
connected  with  a  loan  which  the  house  of 
B.  A.  Goldschmidt  &  Co.  had  contracted  to 
raise  for  the  Colombian  government,  and  to 
obtain  payment  of  certain  sums,  the  produce 
of  that  loan,  which  remained  in  the  hands  of 
that  house.    The  defendants  were  Charles 
William  Stokes,  Achilles  Fould,  and  Adol- 
phus  Goldschmidt,  Nathan  Meyer  Roths- 
child, David  Barclay,  Samuel  Moses,  Sa- 
muel Samuel  Gurney,  Thomas  Richardson, 
and  Maurice  Jacob  Hertz  ;  who  all  had  or 
were  represented  as  having  some  interest  in 
the  affairs  of  B.  A.  Goldschmidt  &  Co.  The 
prayer  was,  that  an  account  might  be  taken 
of  all  and  every  the  sums  received  by  the 
house  of  B.  A.  Goldschmidt  &  Co.,  from  or 
on  account  of  the  complainant,  the  govern- 
ment of  Colombia ;  and  also  of  all  and  every 
the  sums  which  were  to  be  paid  by  the  said 
house,  as  the  contractors  for  the  loan  there- 
inbefore mentioned,  unto  and  for  the  use  of 
die  said  government,  under  and  by  virtue 
of  a  certain  agreement  of  the  15th  May 
1824,  computing  interest  on  the  said  re- 
spective sums  from  the  times  when  they 
were  so  respectively  received,  or  when  they 
so  respectively  became  payable ;  and  that 
an  account  might  in  the  like  manner  be 
taken  of  all  and  every  the  sums  paid,  laid 
out,  or  expended  by  the  said  house,  unto  or 
for  the  use  of  the  said  government,  comput- 
ing interest  on  such  last-mentioned  sums 
from  the  times  of  the  same  being  so  paid, 
laid  out,  or  expended;  that  what  on  the 
balance  of  such  accounts  should  appear  to 
be  due  and  owing  from  the  said  house, 


might  be  decreed  to  be  paid  by  the  said  de- 
fendants, Charles  William  Stokes,  Achilles 
Fould,  and  A.  Goldschmidt,  to  the  com- 
plainant Don  Manuel  Jose  Hurtado,  as  the 
representative  of  the  said  government ;  and 
that  all  proper  directions  might  be  given  for 
the  aforesaid  purposes. 

To  the  bill,  a  general  demurrer  was 
filed. 

The  demurrer  was  supported  on  a  variety 
of  grounds ;  but  there  was  only  one  of  them 
to  which  it  is  necessary  to  advert.  That  was, 
that  "  the  government  of  the  State  of  Co- 
lombia" was  so  vague  and  indefinite  a  des- 
cription, that  a  sovereign  power  could  not 
be  permitted  to  sue  under  it. 

The  Attorney  General  and  Mr.  Pepys 
supported  the  bill ;  contending,  that  if  a 
supreme  government  might  sue  in  the  King's 
courts  here,  (as  it  clearly  could,)  it  could 
sue  only  by  that  appellation  by  which  it 
was  usually  known  ;  and  by  which  his  Ma- 
jesty had  entered  into  treaties  with  it. 

The  Vice  Chancellor. — A  foreign  govern- 
ment may  sue,  but  it  must  sue  in  such  a 
form  as  will  enable  the  defendants  to  obtain 
justice  against  it.  It  must  sue  in  the  name 
of  individuals,  entitled  to  represent  the 
State,  upon  whom  process  may  be  served, 
and  who  may  be  compelled  to  answer  a 
cross  bilL  But  how  can  defendants  deal 
with  a  plaintiff  known  only  by  the  descrip- 
tion of  the  Colombian  Government  ?  How 
is  the  process  of  the  court  to  be  served 
upon  such  a  plaintiff?  How  is  an  answer 
to  a  cross  bill  or  to  interrogatories  to  be 
obtained  ? 

The  demurrer  was  allowed. 


18*6 
November 


ber.  > 


FKLLOWSS  V.  LORD  GWYDYR. 


A  court  of  equity  will  enforce  the  specific 
performance  of  a  contract,  though  made  with 
a  plaintiff  who  represented  himself  as  acting 
for  another  person,  if  there  is  no  proof  that 
that  misrepresentation  was  a  fraud  upon  or 
did  an  injury  to  the  defendant. 

The  bill  stated,  that  Lord  Gwydyr  being, 
by  his  office  of  Deputy  Great  Chamberlain 
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of  England,  beneficially  entitled  to  the  fit- 
tings-up  and  decorations,  which  had  been 
used  in  Westminster  Hall  at  the  corona* 
tion  of  his  Majesty,  the  plaintiff  Fellowes, 
previously  to  December  1821,  contracted 
with  him  for  the  purchase  of  the  fittings-up 
and  decorations  at  the  price  of  1,000/.  Part 
of  the  agreement  was,  that  the  plain  tiff  should 
at  his  own  expense  remove  the  fittings-up 
and  decorations ;  that  he  should  make  good 
any  damage  which  might  be  done  to  the 
Hall  in  removing  them ;  and  that  he  should 
indemnify  Lord  Gwydyr  against  all  claims 
or  demands  which  should  be  made  upon 
him  in  respect  of  any  such  injury  or  damage. 
In  pursuance  of  this  agreement,  the  plain- 
tiff paid  his  purchase  money,  and,  being 
put  in  possession  of  the  fittings-up  and  de- 
corations, he,  in  December  1821,  agreed 
with  Page  to  sell  them  to  him  at  the  price 
of  1,575/.  This  agreement  was  reduced 
into  writing ;  but  Lord  Gwydyr*8  name  was 
used  in  it  as  the  party  contracting  with 
Page,  in  order,  as  was  alleged  by  the  plain- 
tiff, that  his  Lordship  might  have  the  secu- 
rity of  Page  for  the  performance  of  the  con- 
ditions, subject  to  which  the  sale  had  been 
made  to  Fellowes.  The  agreement  was  in 
the  following  words : — 

"  Memorandum  of  an  agreement  between 
the  Right  Hon.  Lord  Gwydyr  and  Mr.  Sa- 
muel Page : — Lord  Gwydyr  agrees  to  sell, 
and  said  Samuel  Page  agrees  to  purchase, 
at  and  for  the  sum  of  1,500  guineas,  all  the 
timber,  lead,  iron,  and  fittings-up  for  the 
late  coronation  as  they  now  stand.  1 ,000/., 
part  of  the  said  sum  of  1,575/.,  to  be  paid 
on  or  before  the  13th  day  of  December  in- 
stant, and  the  remaining  5751.  by  a  note 
drawn  on  the  said  Samuel  Page  at  two 
months  from  the  day  of  the  date  of  this 
agreement :  and  the  said  Page  further  agrees 
to  clear  out  Westminister  Hall,  and  to  re- 
instate, make  perfect,  and  indemnify  said 
Lord  Gwydyr  from  all  claims,  damages  or 
demands  for  any  deterioration  to  the  walls 
and  main  fabric,  on  or  before  the  10th  day 
of  January  next,  and  that  the  said  Samuel 
Page  shall  not  sell  any  of  the  said  fittings 
by  public  auction  within  the  building. 
Dated  the  6th  of  December  1821." 

Page  took  possession  of  the  property  and 
sold  it :  but  he  had  paid  only  575/.  of  the 
purchase  money. 

The  bill  charged  that  the  name  of  Lord 


Gwydyr  was  used  in  the  agreement  as  a 
trustee  for  the  plaintiff;  but  that  the  plain- 
tiff was  unable  to  proceed  at  law,  as  Lord 
Gwydyr  refused  to  permit  him  to  use  his 
name.  The  prayer  was,  that  Page  might 
be  decreed  to  perform  his  contract  specifi- 
cally, and  to  pay  the  residue  of  the  pur- 
chase money. 

Lord  Gwydyr  stated  by  his  answer,  that 
his  name  had  been  used  in  the  agreement 
as  a  trustee  for  the  plaintiff;  but  lie  denied 
that  it  had  been  so  used  with  his  privity  or 
consent. 

Page,  by  his  answer,  stated  various  circum- 
stances which  had  produced  a  connexion 
between  him  and  Lord  Gwydyr's  family  in 
matters  of  business.  He  was  induced,  he  said, 
to  enter  into  the  agreement  only  out  of  re- 
spect to  Lord  Gwydyr's  family,  on  the  sup- 
position, that  he  was  dealing  with  Lord 
Gwydyr,  and  upon  the  confidence  that  Lord 
Gwydyr  would  not  permit  him  to  sustain 
any  loss  which  might  be  incurred  by  the  re- 
sale of  the  materials.  He  added,  that  the 
fittings-up  and  decorations  had  not  pro- 
duced nearly  the  sum  of  1,500/. 

The  question  was,  whether  the  conceal- 
ment from  Page  of  the  circumstance  that 
his  contract  was  not  with  Lord  Gwydyr,  but 
with  Fellowes,  would  deprive  the  latter  of 
the  assistance  of  a  court  of  equity. 

Mr.  Home  appeared  for  the  plaintiff; 
Mr.  Heald  and  Mr.  Pepys  appeared  for 
the  defendant  Page ; 

Mr.  Bligh,  for  Lord  Gwydyr. 

On  the  one  hand,  it  was  contended,  that, 
in  every  contract,  but  more  especially  in  a 
speculative  contract  of  this  kind,  the  iden- 
tity of  the  contracting  party  was  a  most  ma* 
terial  circumstance.  Many  a  man  dealing 
with  Lord  Gwydyr  would  not  object  to 
terms,  by  which  he  might  not  be  willing  to 
bind  himself  if  he  had  to  do  with  a  less  dis- 
tinguished person.  The  case  of  Phillips  r, 
the  Duke  of  Buckingham  (\)  was  cited. 

On  the  other  hand,  it  was  contended,  first, 
that,  in  point  of  fact,  Page  was  aware  that 
Lord  Gwydyr  had  no  substantial  interest  ra 

(t)  1  Vera.  tfT. 
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the  contract :  secondly,  that  even  if  lie  did 
believe  his  contract  to  be  with  Lord  Gwy- 
dyr,  no  fraud  had  been  practised  on  him. 
He  was  dealing  for  certain  articles  ;  and  it 
was  altogether  immaterial  to  the  contract, 
whether  the  purchase  was  from  A  or  from  R 

The  Vice  Chancellor  was  of  opinion,  that, 
even  if  Fellowes  had  used  the  name  of  Lord 
Gwydyr,  in  order  to  conceal  his  bargain  with 
that  nobleman,  that  was  no  fraud  upon  or 
injury  to  the  defendant  Page.  The  case 
would  have  been  different,  if  Fellowes  had 
known  that  Page  would  not  have  treated 
with  him,  except  as  representing  Lord 
Gwydyr.  The  plaintiff  had  certainly  prac- 
tised concealment;  but  that  concealment 
had  not  proceeded' from  any  fraudulent 
intention,  nor  was  in  itself  calculated  to  do 
injury  to  Page. 


There 

costs. 


a  decree  for  the  plaintiff  with 


182ft 
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2ft.     \ 

.  is.  S 


OHAVXS  0.  DOLPHIN. 


A  testator  gives  an  annuity  to  A  B  for  life, 
and  afterwards  directs  that  it  shall  not  be 
subject  to  his  debts  or  engagements,  and  that 
it  shall  be  paid  into  his  own  hands :  A  B 
becomes  bankrupt : — Held,  that  the  annuity 
vested  absolutely  injiis  assignees* 

Benjamin  Graves,  by  his  last  will,  devised 
considerable  property  to  trustees  upon  trust, 
among  other  things  to  pay  an  annuity  of 
500/.  a  year  to  his  son,  John  Graves  during 
his  life.  In  a  subsequent  part  of  the  will, 
the  testator  "did  direct  and  declare  that  the 
said  annuity  or  yearly  sum  of  500/.,  by  him 
given  to  his  said  son  John  Graves  for  his 
Ufc  as  aforesaid,  was  by  him  intended  for 
hk  personal  maintenance  and  support  du- 
ring the  whole  term  of  his  natural  life,  and 
should  not,  nor  should  any  part  thereof,  on 
any  account  or  pretence  whatsoever,  be 
subject  or  liable  to  the  debts,  engagements, 
charges,  or  incumbrances  of  his  said  son  John 
Graves,  but  that  the  same  should,  for  the 
purposes  aforesaid,  from  time  to  time,  as 
and  when  the  same  should  from  time  be- 
come due  and  payable,  be  paid  over  into  the 
proper  hands  of  his  said  son  John  Graves 
only,  and  not  to  any  other  person  or  per- 


sons whomsoever."  The  testator  further 
directed,  "that  the  receipt' and  receipts  of 
his  said  son  John  Graves  only,  for  such 
annuity,  should  be  a  good  andjnifficient  dis- 
charge and  good  and  sufficient  discharges,  to 
his  said  trustees  and  the  survivor  of  them, 
and  Che  executors  and  administrators  of 
such  survivor,  for  the  same." 

The  testator  died  in  1615.  In  October, 
1818,  John  Graves  became  bankrupt ;  and 
his  assignees  sold  the  annuity  to  a  purchaser 
for  valuable  consideration. 

The  question  was,  whether  tnis^annuity 
was  not  given  in  such  words  as  excluded 
the  assignees  from  taking  any  interest  in  it, 
or  acquiring  any  disposing  power  over  it* 

On  the  one  hand  it  waa  argued,  that  all 
who  claimed  any  interest  in  this  annuity, 
could  claim  only  under  the  will ;  that  the 
will  provided  expressly,  that  the  annuity 
should  not  be  subject  to  the  debts  or  incum- 
brances of  John  Graves ;  that  the  assignees 
and  the  purchasers  from  them  could  claim 
only  on  the  ground  that  it  was  subject  to  his 
debts  and  engagements ;  and  that  their  claim 
was,  therefore,  in  direct  opposition  to  the  will. 

On  the  other  hand,  it  was  answered  that, 
the  annuity  being  given  to  John  Graves  for 
his  life,  and  not  made  determinable  on  any 
given  event,  all  the  interest  which  he  took 
in  it  necessarily  passed  to  his  assignees. 
The  policy  of  the  law  would  not  permit  an 
interest  to  be  given  to  a  man,  and  yet  that 
interest  not  to  be  liable  to  his  engagements 
and  debts.  The  quantity  of  interest  given 
to  him  might  be  limited :  but  it  could  not  be  so 
secured  to  him,  that  he  should  have  the  per- 
sonal enjoyment  of  it,  as  against  his  own  as* 
signees  under  a  commission  of  bankrupt. 

The  Vice  Chancellor. — This  annuity  is  not 
made  determinable  on  the  bankruptcy  of 
John  Graves.  The  testator's  intention  was, 
that  he  should  continue  in  the  enjoyment  of 
it,  notwithstanding  any  change  that  might 
take  place  in  his  pecuniary  circumstances. 
The  policy  of  the  law  does  not  permit  such 
an  intention  to  be  accomplished.  The  an- 
nuity now  belongs  to  the  defendant,  to  whom 
the  assignees  sold  it. 


46 


CASES  IN  CHANCERY : 


18*6. 
November 


} 


SAHSUlf  t>.  DXWAR. 


A  fund  belonging  to  a  married  wotnan, 
standing  in  the  name  of  the  Accountant  Ge- 
neral to  her  account,  may  be  pledged  by  her 
husband  with  her  concurrence. 

The  suit  was  instituted  by  Samuel  San* 
turn  and  Mary  Anne  his  wife,  against  the 
persons  representing  and  interested  in  the 
estate  of  a  testator  of  die  name  of  Conway. 
In  the  suit,  a  sum  of  1,6001.  three  per  cent, 
consol.  bank  annuities,  and  upwards,nad  been 
carried  "  to  the  account  of  Mary  Anne  San- 
sum."  She  resided  in  Martinique,  and  an 
order  had  been  made,  that  she  should  At- 
tend certain  persons  to  be  examined  apart 
from  her  husband,  as  to  how  she  wished 
this  sum  to  be  paid  or  applied. 

Upon  her  examination,  Mary  Anne  San* 
sum  directed  the  money  to  be  paid  to  James 
Cavan  and  Michael  Cavan,  for  the  sole  use 
and  benefit,  and  as  the  proper  monies  of  her, 
Mary  Anne  Sansum.  It  also  appeared,  that, 
previously  to  the  said  examination  being 
taken,  Sansum  and  his  wife,  in  pursuance 
of  the  said  order,  by  an  affidavit  duly  sworn 
at  St.  Pierre,  in  the  island  of  Martini- 
que, on  the  18th  day  of  April  1816,  seve- 
rally made  oath, — "that,  at  their  intermar- 
riage, Samuel  Sansum,  in  contemplation  of 
the  claim  and  rights  of  Mary  Anne  under 
the  last  will  of  the  late.  Luke  Conway, 
made  a  settlement  in  the  usual  English 
forms  to  Mary  Anne;  and  also  subsequently, 
namely,  on  the  4th  day  of  May  1816,  Sa- 
muel Sansum,  by  a  solemn  public  notarial 
act,  duly  executed  in  the  said  island  of  Mar- 
tinique, fully  acknowledged  and  confirmed 
the  same  settlement  to  Mary  Anne  Sansum ; 
and  Samuel  Sansum,  and  Mary  Anne  his 
wife,  also  severally  made  oath,  that  by  the 
said  notarial  act  a  balance  of  4,5442. 10*.  Set., 
sterling  money  of  Great  Britain,  was  fully 
acknowledged  by  Samuel  Sansum  to  be 
then  due,  and  the  same  sum  continued  to 
be  still  due  from  Samuel  Sansum  to  Mary 
Anne  Sansum,  as  her  own  proper  right, 
and  as  regularly  appeared  by  the  said  no- 
tarial act  exhibited  to  Monsieur  Caverot, 
Judge,  before  whom  the  said  affidavit  was 
sworn ;  and  Samuel  Sansum  further  made 
oath,  that  the  sum  of  1,608/.  17*.  Sd.  bank 
three  per  cent,  consolidated  annuities,  stand- 


ing in  the  name  of  the  Accountant  General 
at  London,  in  trust  in  the  cause,  under 
the  title,  "The  account  of  Mary  Anne 
Sansum,"  and  also  all  or  any  interest  or 
dividends  that  might  have  accrued  on  the 
same  sum,  was  or  were  of  right  and  purely 
the  proper  money  or  monies  of  Mary  Anne 
Sansum." 


Sansum  and  his  wife  now  presented  a  pe- 
tition that  the  stock  might  be  transferred 
to  the  Cavans. 

A  cross  petition  was  presented  by  Mr. 
Leach  and  Mr.  Lamford\  claiming  a  lien  on 
this  fund. 

Mr.  Leach  had  acted  under  a  power  of 
attorney  from  Sansum  and  his  wife  in  the 
management  of  their  affairs  relating  to  the 
estate  of  the  testator  Conway ;  and  lie  had 
employed  Mr.  Lawford  as  solicitor  m  those 
affairs.  The  lien  he  claimed  was,  first,  fer 
the  costs  of  the  suit ;  secondly,  for  the  costs 
of  the  defence,  which  he  had  made  to  a  claim 
set  up  by  the  crown  against  the  assets  of 
Conway ;  thirdly,  fer  goods  sent  out,  and 
advances  made  by  Leach  to  Sansum  and 
his  wife,  upon  the  faith  that  he  was  to  be 
repaid  out  of  this  money.  In  proof  of  the 
existence  of  the  pledge,  letters  were  ad- 
duced written  by  Sansum  and  his  wife  to 
Leach. 

The  question  was,  whether  a  fund,  stand- 
ing in  the  name  of  the  Accountant  General, 
could,  be  bound  by  the  agreement  of  the 
husband,  even  though  made  with  the  con- 
currence of  the  wife. 


Mr.  Smpkhuont  for  the  original  petition, 
and  against  the  cross  petition. 

This  was  the  fund  of  the  wife,  standing 
to  her  account.  The  husband  could  not 
bind  it  by  any  act  of  his  ;  and  her  concur- 
rence, even  if  it  existed,  would  be  a  mere 
nullity,  except  given  in  the  form  of  consent 
in  court. 

Mr.  HornCf  contra. 

If  this  fund  were  the  estate  of  the  wife, 
settled  to  her  separate  use,  she  could  pledge 
it  by  her  own  act ;  and  her  concurrence  in 
the  pledge  given  by  the  husband,  would  be 
such  a  pledge :  so  that,  even  in  that  way  of 
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patting  the  case,  the  lien  of  Messrs.  Leach 
and  Lawford  would  be  established.  In  fact, 
however,  it  is  not  settled  to  her  separate 
use.  If  it  had  been  so  settled,  her  exami- 
nation before  commissioners  would,  as  well 
as  her  consent  in  court,  be  a  mere  nullity. 
The  property,  therefore,  though  carried  to 
her  account,  is  the  property  of  the  husband, 
subject  to  her  equity.  He,  therefore,  had 
unquestionably  power  to  pledge  it. 

Sib  John  Copley,  Master  of  the  Rolls, 
was  of  opinion,  that  a  fund,  like  the  fund  in 
question,  might  be  pledged  by  the  parties 
interested  in  it,  either  before  it  was  carried 
over  to  the  account  of  a  particular  person, 
or  after  it  was  so  carried  over.  The  only 
question,  therefore,  that  remained  was,  whe- 
ther, in  fact,  the  fund  was  pledged.  And 
though  Mr.  Leach  and  Mr.  Lawford  had  made 
a  strong  prhnd  facie  case,  yet,  as  Mr.  and 
Mrs.  Sansum,  being  absent  in  the  West 
Indies,  had  not  had  an  opportunity  of  an* 
swering  that  case,  the  Master  of  the  Rolls 
thought,  that  the  proper  course  would  be, 
to  refer  it  to  the  master  to  inquire,  whether 
Sansum  had,  with  the  concurrence  of  his 
wife,  agreed  to  pledge  this  fund  for  the  ad- 
vances made  and  the  goods  shipped  to  him ; 
and  if  he  should  find  that  Sansum  had  so 
agreed,  then  the  Master  was  to  state  the 
amount  of  the  monies  so  advanced,  and  the 
value  of  the  goods  so  shipped. 


1826 
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DBBWRY  V.   BARNES. 


A,  being  entitled  to  a  sum  of  3001.  secured 
on  the  poor's  rates  of  the  parish  of  S,  in  the 
manner  required  by  a  private  act  of  parlia- 
ment, receives  the  interest  up  to  1809,  but  does 
not  make  any  claim  or  receive  any  payment 
from  1802  to  1812 :  m  the  mean  time,  m 
1810,  an  act  had  been  passed,  repealing  the 
former  act,  under  which  the  money  had  been 
lent,  but  providing,  that  the  debts  and  liabili- 
ties, contracted  under  the  old  act,  should  be 
paid  by  the  commissioners  appointed,  and 
under  the  authorities  given  them  by  the  new 
act ;  andalsoprovidmg,  that  the  commissioners 
should  sue  and  be  sued  by  their  clerk.  A 
fits  a  bill,  praying  an  account  of  what  is 
due  to  him  for  interest  onJhe  bond,  payment 


of  what  shall  be  found  due  to  htm,  and  the 
appointment  of  a  receiver: — Held, 

That  a  court  of  equity  will  not  grant 
him  any  relief 

If  a  party  loses,  by  his  own  negligence,  the 
benefit  of  his  legal  remedy,  that  does  not  en- 
title him  to  the  assistance  of  equity. 

A  receiver  will  not  be  appointed  of  rates 
to  be  assessed  by  commissioners  and  collected 
at  a  future  period. 

Clauses  in  the  act,  providing  that  persons 
aggrieved  by  the  commissioners  should  appeal 
to  the  quarter  sessions,  and  that  a  certain 
notice  should  be  given  before  any  action  was 
commenced  against  them,  do  not  apply  to  a 
biU  filed  under  such  circumstances  for  equi- 
table relief. 

The  bill  was  filed  by  John  Drewry,  as  the 
executor  of  John  Armitage,  against  Tho- 
mas Barnes,  the  vestry  clerk  of  the  parish 
of  St.  Paul,  Shad  well. 

In  1775  (15  Geo,  8.)  an  act  was  passed 
for  paving,  regulating  &c.  certain  places  &c. 
in  the  parish  of  St.  Paul,  Shadwell ;  and  by 
it  certain  commissioners  were  appointed, 
who  were  empowered  to  levy  rates  and 
assessments,  to  borrow  money  on  the  cre- 
dit of  these  rates,  and  to  secure  the  re- 
payment of  the  monies  so  borrowed  in  the 
manner  therein  mentioned. 

In  1 776,  the  commissioners,  in  pursuance 
of  their  power,  borrowed  for  the  purposes 
of  the  act  800/.  from  John  Armitage,  and 
signed  and  delivered  to  him  a  security  for 
that  sum  in  the  form  required  by  the  act. 

This  order  or  security  was  dated  the  26th 
of  August  1776,  and  was  in  the  following 
form: — "We,  the  commissioners  consti- 
.  tuted  and  appointed  for  putting  into  execu- 
tion an  act  of  parliament  made  and  passed 
in  the  15th  year  of  King  George  the  Third, 
entitled  &c.  have,  in  pursuance  and  by  the 
authority  vested  in  us  by  the  act,  bor- 
rowed of  John  Armitage  &c.  the  sum  of 
800/.  upon  the  credit  of  and  chargeable 
upon  the  rates  and  assessments  to  be  made 
by  virtue  of  the  act,  for  which  we  have 
agreed  to  pay  interest  at  the  rate  of  41. 10s. 
by  the  hundred,  by  the  year,  in  the  propor- 
tion, manner,  and  form  after  mentioned, 
until  the  re-payment  of  the  principal  money. 
Now  we,  the  commissioners,  according  to 
our  agreement  with  John  Armitage,  and  in 
consideration  of  the  sum  of  800/.  to  us  in  hand 
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paid,  have  ordered,  directed  and  appointed, 
and  by  these  presents  do  order,  direct,  and 
appoint  to  be  paid  to  John  Armitage,  his 
executors,  administrators,  and  assigns,  year- 
ly, and  every  year,  until  the  redemption  of 
the  said  rates  by  the  re-payment  of  the 
principal  sum  of  300/.,  exclusive  of  the  in- 
terest that  shall  accrue  due  thereon  as  afore- 
said, the  yearly  sum  of  IS/.  10*.,  as  and  for 
the  interest  of  the  sum  of  300/.,  at  the 
rate  of  4/.  10s.  per  cent,  per  annum,  by  four 
equal  quarterly  payments  on  the  usual  feasts 
or  quarter-days  Arc. ;  and  which  interest 
shall  be  paid  and  payable  out  of  the  monies 
arising  by  the  rates  and  assessments  to  be 
made  by  virtue  of  the  said  act,  as  the 
same  is  thereby  directed  :  provided  always, 
that  nothing  herein  contained  shall  extend 
or  be  construed  to  give  John  Armitage,  his 
executors,  administrators,  or  assigns,  a  pri- 
ority to  any  other  charges  made  by  the 
commissioners  on  the  rates;  but  that  all 
such  charges  shall  stand  on  equal  degree. 
In  witness  whereof,"  &c.  On  this  docu- 
ment was  indorsed  a  receipt  for  the  money, 
signed  by  a  competent  number  of  the  com- 
missioners. 

In  November  1794,  John  Armitage  died, 
having  appointed  three  executors,  of  whom 
the  plaintiff  Drewry  was  the  surviving  one. 
At  the  time  of  Armitage's  decease,  the  300/. 
was  still  unpaid ;  and  Drewry  regularly  re- 
ceived the  interest  up  to  Midsummer  1802. 
From  that  time  down  to  1812,  residing  in 
Derby,  having  no  occasion  for  the  money, 
and  placing  the  greatest  confidence  in  the 
public  body  who  were  his  debtors,  he  made 
no  application  for  the  payment  either  of  the 
interest  or  of  the  principal  due  on  his  se- 
curity. 

In  1810  (50  of  Geo.  8),  an  act  was  passed, 
by  which  it  was  among  other  things  enacted, 
"  that  from  and  after  the  passing  of  the  said 
act,  the  said  several  acts  of  the  29  Geo.  2. 
and  the  10  and  15  Geo.  3.,  and  all  the  se- 
veral powers  and  authorities,  matters  and 
things  therein  contained,  so  far  as  they  re- 
lated to  the  parish  of  St.  Paul,  ShadweU, 
and  no  further  or  otherwise,  should  be,  and 
the  same  was  and  were  thereby  repealed 
and  made  void  to  all  intents  and  purposes 
whatsoever,  save  and  except  as  to  the  re- 
covering, levying,  collecting,  or  receiving 
any  penalties,  rates  or  assessments  due  at 
the  time  of  passing  the  said  act;  and  the 


payment  of  the  several  bonds,  annuities,  and 
other  debts  and  sums  of  money  secured,  and 
then  remaining  due,  or  subsisting  and  pay- 
able under  those  acts  or  any  of  them  ;  and 
which  penalties,  rates  and  assessments,  might 
and  should  be  recoverable,  levied,  and  col- 
lected, and  bonds,  annuities  and  debts  paid 
under  the  powers  and  authorities  of  the  act." 

By  the  48th  section  it  was  enacted,  u  that 
all  the  monies  to  be  raised  by  the  rates  or 
assessments  in  the  manner  aforesaid,  shall 
be  issued,  paid  and  applied,  and  appropria- 
ated  for  the  several  separate  and  respective 
uses  and  purposes  in  and  by  this  act  directed- 
and  prescribed,  in  such  manner  as  die  said 
trustees  or  commissioners,  as  the  case  may 
be,  or  any  seven  or  more  of  them  shall,  from 
time  to  time,  at  any  of  their  weekly,  monthly, 
or  adjourned  meetings,  order,  direct  and 
appoint ;  and  in  case  the  money  assessed,  or 
collected,  or  raised  in  any  one  year  by  vir- 
tue of  this  act,  shall  not  be  sufficient  to  an- 
swer the  respective  purposes  for  which  the 
same  was  so  rated  and  assessed,  such  defi- 
ciency shall  be  supplied  out  of  the  rates 
and  assessments  of  any  monies  to  be  raised 
during  the  next  ensuing  year ;  and  in  case 
there  shall  remain,  at  the  end  of  any  one 
year,  any  surplus  of  any  such  monies,  such 
surplus  shall,  from  time  to  time,  as  the  same 
shall  happen  to  arise,  be  applied  in  aid  of 
the  succeeding  year's  expense  in  putting  in 
execution  the  purposes  of  this  act  respec- 
tively :  provided  always,  that  all  monies  to 
be  collected,  levied,  received  and  raised 
under  this  act  shall  be  from  time  to  time 
paid  and  applied  to  and  for  the  several  pur- 
poses for  which  they  were  so  collected,  re- 
ceived, and  raised;  and  accordingly  that 
distinct  and  separate  accounts  shall  be  al- 
ways kept  of  such  monies." 

By  the  15th  section  of  that  act,  it  was 
provided,  "  that  the  respective  trustees  and 
commissioners  appointed,  or  to  be  appointed 
under  this  act,  shall  and  may  sue  and  be 
sued  in  the  name  of  their  clerk  or  clerks,  for 
the  time  being  &c,  and  that  no  action  or  suit 
which  may  be  brought  by  or  against  the  aaid 
trustees  or  commissioners,  or  any  of  them, 
in  relation  to  this  act,  in  the  name  of  their 
clerk  or  clerks,  shall  relate  or  be  disconti- 
nued by  the  death  or  removal  of  such  clerk 
or  clerks,  or  by  the  act  of  him  or  them,  with- 
out the  consent  of  the  said  trustees  or 
commissioners,  as  the  case  may  require; 
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but  the  clerk  or  clerks  for  the  time  being 
shall  always  be  deemed  plaintiff  or  plaintiffs, 
defendant  or  defendants,  in  every  such  ac- 
tion or  suit,  as  the  case  may  be  :  provided 
always,  that  all  and  every  such  clerk  and 
clerks  shall  be  reimbursed  out  of  the  mo- 
nies to  be  raised  by  virtue  of  this  act,  all  such 
costs,  damages,  and  reasonable  expenses  as 
he  or  they  shall  be  put  unto  or  become 
charged  or  chargeable  with,  by  reason  of  his 
or  their  being  so  made  plaintiff  or  defen- 
dant, or  plaintiffs  or  defendants,  as  aforesaid ; 
provided  that  the  action  or  defence  be  car- 
ried on,  and  continued  with  the  consent  of 
the  respective  trustees  and  commissioners 
of  this  act  for  the  time  being." 

By  the  117th  section,  it  was  provided, 
that  any  person  aggrieved  by  the  commis- 
sioners should  appeal  from  their  determina- 
tion to  the  quarter  sessions. 

By  the  119th  section,  it  was  enacted, 
"that  no  action  or  suit  shall  be  commenced 
against  any  person  or  persons  for  any  thing 
done  in  pursuance  of  this  act,  or  the  said 
recited  acts,  unless  twenty-one  days'  notice 
thereof,  signed  by  the  intended  plaintiff  or 
plaintiffs,  shall  be  given  in  writing  to  the 
churchwardens  or  vestry  clerk  of  the  said 
parish  for  the  time  being ;  nor  after  suffi- 
cient satisfaction  or  tender  of  amends  hath 
been  made  to  the  party  or  parties  aggrieved ; 
nor  after  six  calendar  months  next  after  the 
fact  committed,  for  which  such  action  or  ac- 
tions, suit  or  suits,  shall  be  so  brought ;  and 
every  such  action  shall  be  brought,  laid,  and 
tried  in  the  county  of  Middlesex,  and  not 
in  any  other  county  or  place  ;  and  the  de- 
fendant or  defendants,  in  such  actions  and 
suits,  and  every  of  them,  may  plead  the 
general  issue,  and  give  this  act  and  the  said 
recited  acts,  or  either  of  them,  and  the  spe- 
cial matter  in  evidence,  at  any  trial  or  trials 
which  shall  be  had  thereupon ;  and  that  the 
matter  or  thing,  upon  which  such  action  or  ac- 
tions, suit  or  suits  shall  be  so  brought,  was 
done  in  pursuance  and  by  the  authority  of  this 
set,  or  the  recited  acts,  or  one  of  them  as 
the  case  may  require  ;  and  if  such  matter  or 
thing  shall  appear  to  have  been  so  done,  or 
if  it  shall  appear  that  such  action  or  suit 
was  brought  before  twenty-one  days'  notice 
thereof  given  as  aforesaid,  or  that  sufficient 
satisfaction,  or  tender  of  amends,  was  made 
or  tendered  as  aforesaid,  or  if  any  such 
action  or  suit  shall  not  be  commenced  within 
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the  time  hereinbefore  for  that  purpose  li- 
mited, or  shall  be  laid  in  any  other  county  or 
place  than  as  aforesaid,  then  the  jury  or 
juries  shall  find  for  the  defendant  or  defen- 
dants therein ;  and  if  a  verdict  shall  be 
found  for  such  defendant  or  defendants,  or 
if  the  plaintiff  or  plaintiffs  in  such  action  or 
actions,  suit  or  suits,  shall  become  non- 
suited, or  suffer  a  discontinuance  of  such 
action  or  actions,  or  if  upon  any  demurrer 
or  demurrers  in  such  action  or  actions  judg- 
ment shall  be  given  for  the  defendant  or 
defendants  therein,  then,  and  in  any  of  the 
cases  aforesaid,  such  defendant  or  defen- 
dants shall  have  double  costs,  and  shall  have 
such  remedy  for  recovering  the  same  as  any 
defendant  or  defendants  may  have,  for  his, 
her,  or  their  costs,  in  any  other  cases,  by 
law." 

The  commissioners  being  applied  to  on 
behalf  of  Drewry  to  pay  the  by-gone  inte- 
rest on  the  300/.,  refused  to  do  so.  In 
February  1824,  he  filed  his  bill  against 
their  clerk,  praying  that  an  account  might 
be  taken  of  what  was  due  to  him  in  respect 
of  the  300/.,  and  interest  thereon;  that  pay- 
ment might  be  decreed  to  him ;  that,  if  the 
principal  were  not  paid,  provision  might  be 
paid  for  keeping  down  the  future  interest ; 
that,  if  proper  and  necessary,  the  rates  and 
assessments  levied  under  the  50  Geo.  3. 
might  be  applied  for  his  benefit,  and  a  re- 
ceiver thereof  appointed. 

The  defendant  did  not  assert  that  the 
300/.  had  been  paid,  or  any  part  of  the  in- 
terest on  it  since  1 802  ;  but,  he  stated,  that 
die  commissioners,  though  they  made  from 
time  to  time  assessments  sufficient  to  meet 
the  demands  made  upon  them,  had  not  been 
aware  of  the  existence  of  this  claim ;  and 
he  submitted  that  the  plaintiff  had  no  title 
to  relief  in  equity,  but  must  be  left  to  such 
remedy  as  he  could  procure  at  law. 

Mr.  Sugden  and  Mr.  Knight  appeared 
for  the  plaintiff. 

It  is  clear  that  this  debt  has  not  been  paid 
off.  It  was  an  existing  debt  in  1800,  when 
it  appears  from  entries  in  the  books,  that 
five  years*  interest  was  paid  at  one  and  the 
same  time.  It  was  an  existing  debt  also  in 
1802,  when  interest  was  again  paid.  If  it 
had  been  satisfied,  there  would  have  been 
clear  evidence  of  that  fact  in  the  books  of 
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the  trust.  The  plaintiff  is  therefore  in  the 
situation  of  a  mortgagee  of  the  rates  of  this 
parish ;  and  though,  frpm  the  particular  na- 
ture of  all  securities  upon  rates  and  tolls, 
he  cannot  enforce  payment  of  his  principal 
money,  yet  he  has  a  plain  right  to  be  paid 
his  interest. 

What  answer  can  be  made  to  his  demand, 
except  by  proving  that  the  interest  has  been 
satisfied  ?  The  lapse  of  time  cannot  avail 
in  a  case  of  this  kind,  except  so  far  as  it 
might  raise  a  presumption  against  a  stale 
demand ;  but  such  a  presumption  cannot 
exist  here. 

It  is  true,  that  the  act  of  15  Geo.  3.,  upon 
which  the  money  was  originally  lent,  has 
been  repealed ;  but  the  50  Geo.  3.  keeps 
alive  all  the  debts  and  securities  created  by 
or  under  the  former,  and  provides  for  their 
payment.  The  commissioners  have  the 
means  of  paying  the  interest ;  for  they  have 
the  power  of  imposing  a  rate  sufficient  for 
that  purpose.  The  plaintiff  has  no  remedy 
at  law.  At  the  same  time,  it  is  perfectly 
clear  that  he  cannot  be  left  without  remedy ; 
for  he  is  a  lender,  who  has  advanced  his 
money  upon  the  faith  of  a  security  which 
he  holds.  This  Court  is  bound  to  enforce 
such  a  security,  and  to  provide  for  keeping 
down  the  accruing  interest  for  the  future. 
For  that  purpose,  it  will,  if  necessary,  ap- 
point a  receiver. 

Mr.  Shadwell  and  Mr.  Pemberton  ap- 
peared for  the  defendants. 

The  demand  is  substantially  unjust  in  two 
respects. 

First,  the  bill  calls  on  the  present  parish- 
ioners to  pay  arrears  of  interest  for  twenty- 
four  years,  which  ought  to  have  been  borne 
by  the  parishioners  of  each  successive  year. 
If  the  interest  has  not  been  paid,  the  fault 
lies  entirely  with  the  creditor.  If  he  did 
not  choose  to  demand  payment  of  the  year's 
interest  from  the  parishioners  of  1803  or 
1804,  why  is  he  to  be  indemnified  at  the  ex- 
pense of  the  parishioners  of  1826  ?  His 
security  pointed  out  to  him  the  very  days 
on  which  payment  ought  to  have  been  de- 
manded. 

Secondly,  the  act  of  the  15  Geo.  3.  ex- 
tends only  to  some  of  the  districts,  which 
are  included  in  the  50  Geo.  3.  If  the 
arrears  of  interest  be  paid  out  of  the  rates 
levied  under  the  latter  act,  the  burden  will 


be  thrown  in  part  upon  districts,  which  would 
have  borne  no  share  of  it,  if  the  interest  had 
been  paid  as  it  became  due. 

For  these  reasons  the  Court  will  not  as- 
sist the  plaintiff  in  opposition  to  the  settled 
principles  of  law,  according  to  which  the 
yearly  charges  upon  rates  must  be  paid  out 
of  the  rates  of  the  year :  Ex  parte  FonrUer, 
(1)  Lanchester  v.  Thomson.  (2) 

Even  if  the  plaintiff  had  a  title  to  relief, 
how  could  any  equity,  on  which  he  may 
rely,  be  made  effectual  ?  Are  the  rates  to 
be  sold,  or  is  a  receiver  to  be  appointed  ? 
If  a  receiver  were  to  be  appointed,  how  can 
the  Court  compel  the  commissioners  to  levy 
rates  adequate  in  amount?  Or  how  is 
the  produce  of  the  rates  to  be  distributed 
between  tins  plaintiff  and  the  other  credi- 
tors of  the  same  fund  ?  The  receiver  would 
have  not  merely  to  keep  down  the  interest 
on  this  plaintiff's  security,  but  to  administer 
the  parish  fund  among  all  the  creditors  of 
the  parish. 

In  no  case  will  a  court  of  equity  interfere 
after  the  lapse  of  twenty  years,  unless  there 
has  been  fraud,  or  there  exists  the  relation 
of  trustee  and  cestui  que  trust.  Here  that 
relation  does  not  exist,  and  there  is  not  the 
slightest  pretext  for  imputing  fraud. 

The  suit  is  wrong  likewise  in  point  of 
form.  The  clerk  is  the  only  defendant. 
But  the  clause,  enabling  parties  to  sue  the 
commissioners  in  the  name  of  their  clerk, 
was  never  meant  to  apply  to  cases  like  the 
present.  It  was  intended  to  be  adopted 
only  where  the  commissioners  were  alleged 
to  have  misconducted  themselves  in  the  ex- 
ercise of  their  powers.  It  is  extravagant 
to  make  the  present  commissioners  liable  in 
respect  of  transactions  long  anterior  even  to 
the  passing  of  the  act  under  which  they  de- 
rive their  powers. 

If  the  plaintiff  can  institute  such  a  suit  as 
this  against  the  commissioners  by  their 
clerk,  then  he  is  bound  to  comply  with  the 
form  prescribed  by  the  act ;  and  one  of  these 
is,  to  give  twenty-one  days'  notice.  No  such 
notice  has  been  given. 

Another  objection  is,  that  the  act  pro- 
vides, that  parties  aggrieved  by  the  decision 
of  the  commissioners,  should  appeal  to  the 
quarter  sessions.  The  plaintiff,  therefore, 
has  not  come  to  the  proper  tribunal. 
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Mr*  Sugden,  in  reply. 

The  notice  which  the  act  speaks  of,  and 
the  appeal  which  it  directs  to  the  quarter 
sessions,  do  not  apply  to  cases  of  this  kind  ; 
they  have  reference  to  proceedings  against 
the  commissioners  for  acts  done  in  the  ex- 
ercise of  their  powers.  We  do  not  ask 
that  the  rates  should  be  sold,  the  Court  has 
ample  means  of  taking  care  that  the  com* 
missioners  should  duly  apply  the  monies 
coming  into  their  hands.  Even  if  it  were 
necessary  to  have  recourse  to  a  receiver, 
it  would  be  no  more  than  the  Court  has 
before  done  in  similar  cases.  In  Knapp  v. 
Williams,  (3)  Lord  Rosslyn,  speaking  of  a 
mortgage  of  turnpike  tolls,  says,  "  the  mort- 
gagee would  have  a  right  to  come  into  this 
court  to  have  an  account,  and  a  receiver 
appointed.  He  would  have  a  right  by  the 
aid  of  this  Court,  to  have  the  tolls  specifically 
applied  to  his  mortgage."  So  this  plaintiff 
has  a  right  to  have  the  rates  specifically  ap- 
plied in  discharge  of  his  equitable  mort- 
gagee or  lien. 

The  Matter  of  the  Rolls,  (Sir  John  Cop- 
let.) 

One  point  made  for  the  defendant  has  been, 
that  the  act  directs  those  who  are  aggrieved 
by  any  proceedings  of  the  commissioners, 
to  appeal  to  the  quarter  sessions.  It  is  per- 
fectly obvious,  however,  that  the  clause  has 
no  application  to  a  proceeding  of  this  na- 
ture* 

It  was  also  contended  that  the  suit  could 
not  be  maintained,  because  the  act  requires 
a  certain  notice  to  be  given  to  the  clerk  of 
the  commissioners  before  proceedings  are 
instituted  against  him,  and  the  requisite 
notice  had  not  been  given  here.  I  am  of 
opinion,  that  the  clause  with  respect  to  notice 
applies  to  actions  at  law  instituted  against 
the  commissioners,  or  the  clerk  as  repre- 
senting them,  in  respect  of  any  act  of  vio- 
lence or  improper  conduct  imputed  to  them 
in  the  exercise  of  their  powers.  No  ob- 
jection, therefore,  to  the  plaintiff's  demand 
can  be  sustained  upon  that  ground. 

On  the  other  side,  it  is  contended,  that,  as 
this  money  has  been  lent  and  has  not  been  re- 
paid, the  party  must  be  entitled  to  some  re- 
medy ;  that  he  cannot  recover  at  law ;  and  that, 
under  such  circumstances,  he  must  have  a 
remedy  here— not  because  it  is  a  matter  of 

(3)  4  Vewy,  430. 


course,  that  he,  who  has  no  remedy  at  law, 
shall  have  a  remedy  in  equity ;  but  laying 
the  foundation  of  his  right  to  relief  in  the 
nature  of  the  transactions,  which  are  such 
that  it  is  impossible  that  he  should  be  left 
without  means  of  obtaining  payment  of  what 
is  due  to  him. 

Is  the  party,  or,  at  least,  has  he  been 
without  remedy  at  law  ?  The  commissioners 
are  public  officers,  having  a  public  trust 
and  duty  to  perform ;  and  part  of  that  duty 
is,  to  raise  the  necessary  rates,  and  pay  the 
interest  of  the  monies  which  are  secured  ac- 
cording to  the  act.  If  they  neglect  their 
duty,  the  Court  of  King's  Bench  will,  by 
mandamus,  compel  them  to  perform  it.  It 
is  the  daily  practice  of  that  court  to  call  on 
commissioners  to  make  rates  and  apply 
them. 

Whether  a  mandamus  would  be  granted 
for  the  payment  of  the  past  interest,  after 
the  lapse  of  so  many  years,  I  do  not  say  ; 
nor  is  it  necessary  for  me  to  give  any  opi- 
nion on  the  subject.  For,  if  a  party,  having 
a  legal  right,  loses  it  by  his  own  laches,  that 
can  afford  no  ground  for  his  coming  into  a 
court  of  equity. 

What  the  bill  asks  is,  an  account  and  a ' 
receiver.  The  account  amounts  to  nothing, 
unless  a  receiver  is  to  be  appointed ;  and 
my  opinion  is,  that  a  receiver  ought  not  to 
be  appointed.  No  instance  has  been  cited 
of  a  receiver  appointed  of  rates  to  be  asses- 
sed and  collected  at  a  future  period.  It  was 
said,  that  a  receiver  has  been  -  appointed 
of  tolls,  but  that  is  an  entirely  different 
matter  ;  for  tolls  are  fixed  :  they  are  in  the 
nature  of  rent.  Here  the  commissioners 
are  to  impose  the  rates.  •  Suppose  they  do 
not  impose  a  rate  sufficient  to  discharge  the 
interest  of  this  bond,  what  would  be  the 
next  step  taken  ?  An  application  to  the 
King's  Bench  to  compel  them  to  make  a 
sufficient  rate.  But  on  the  same  motion  on 
which  they  are  ordered  fo  make  a  rate,  they 
may  be  directed  to  apply  it.  To  appoint  a 
receiver  of  such  rates  would  be  a  great 
public  mischief. 

Much  has  been  said  of  the  hardship  of 
the  case.  As  for  the  interest  accruing  and 
to  accrue,  I  am  by  no  means  sure  that  the 
party  has  not  a  remedy  ;  and,  with  respect 
to  the  by-gone  interest,  I  am  far  from  think- 
ing that  the  hardship  is  only  on  the  side  of 
the  plaintiff. 
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By  whom  ought  the  interest  for  die  last 
twenty  years  to  have  been  paid  ?  By  the 
by-gone  occupiers.  If  I  were  now  to  ap- 
point a  receiver,  by  whom  would  it  be 
paid  ?  By  the  present  occupiers.  Would 
it  not  be  a  hardship,  if,  by  the  laches  of  the 
plaintiff,  a  burden  were  to  be  thrown  on  the 
present  inhabitants  of  the  parish,  which 
ought  to  have  been  borne  by  those  who 
were  inhabitants  twenty  years  ago  ? 

For  these  reasons,  I  am  of  opinion,  that 
the  bill  must  be  dismissed ;  but,  taking  all 
the  circumstances  into  consideration,  I  do 
not  think  it  ought  to  be  dismissed  with 
costs. 


Bill  dismissed  without  costs. 


1826 
Nov 


26.     ■> 
.25.  S 


NEWDIGATB  V.  NBWDIOATE. 


A  testator  devised  certain  lands  to  the  de- 
fendant for  life,  without  impeachment  of 
waste,  except  as  to  timber  growing  in  the 
park,  avenues,  demesne  lands  and  woods  ad" 
k  joining  to  the  capital  messuage  called  A  r bury, 
with  various  remainders  over : — Held,  that 
by  the  phrase  "woods  adjoining  to  the  capital 
messuage  called  Arbury9'  was  meant  all  woods 
which  served  for  ornament  or  shelter  to  that 
mansion-house,  whether  growing  or  not  on 
the  demesne  lands. 

The  question  arose  on  the  will  of  Sir 
Roger  Newdigate,  who  devised  certain 
lands  to  the  defendant  for  life,  without  im- 
peachment of  waste,  except  as  to  timber 
growing  in  the  park,  avenues,  demesne 
lands  and  woods  adjoining  to  the  capital 
messuage  called  Arbury,  with  various  re- 
mainders over. 


nues,  or  on  the  demesne  lands ;  and  that  he 
was  at  liberty  to  cut  all  other  woods. 

The  Vice  Chancellor  held,  that^  by  the 
phrase  "  woods  adjoining  to  the  capital 
messuage  called  Arbury,"  was  meant  all 
woods  which  served  for  ornament  or  shelter 
to  that  mansion-house,  whether  growing  or 
not  on  the  demesne  lands. 


1826.     ") 
December^      akonimous. 

Where  a  suit  was  instituted  in  the  name  of 
an  infant,  by  his  next  friend,  under  suspicious 
circumstances,  though  there  was  no  other  suit 
pending  in  which  the  infant  was  concerned, 
a  reference  was  directed,  to  inquire,  whether 
it  was  for  his  benefit  that  the  suit  should  be 
prosecuted. 

A  suit  was  instituted  in  the  name  of  an 
infant,  by  his  next  friend,  against  the  exe- 
cutors of  his  father  for  an  account. 

None  of  the  relations  of  the  family  had 
any  concern  with  the  suit,  and  the  next 
friend  was  the  clerk  of  the  solicitor  who 
Tiled  the  bill. 

On  behalf  of  the  executor,  it  was  now 
moved  that  it  should  be  referred  to  the 
Master,  to  inquire  whether  it  was  for  the 
benefit  of  the  infant  that  the  suit  should  be 
prosecuted. 

The  Vice  Chancellor  made  the  order ; 
requiring  however  that  the  executor  should 
by  his  affidavit  account  to  the  Master  for 
the  assets,  and  state  the  balance  in  his 
hands. 


The  bill  was  filed  by  remaindermen,  to 
restrain  a  tenant  for  life  from  committing 
waste. 

On  the  one  hand,  it  was  contended  that 
the  exception  extended  to  all  woods  on  the 
Arbury  property,  so  that  the  defendant  was 
not  entitled  to  cut  down  any  of  them. 

The  defendant,  on  the  other  hand,  insisted 
that  the  only  woods  protected  were  those 
which   were  growing  in  the  park  and  ave- 


1826.        %  CROSSDAIL  V.  PHILLIPS. 

December.  3 

The  circumstance  that  monies  were  paid  in 
by  an  executor  to  his  bankers,  and  placed  to 
the  executorship  account,  is  prima  facie  evi- 
dence, that  those  monies  were  in  the  executor's 
hands  as  assets  of  the  estate. 

Upon  exceptions  to  the  Master's  report, 
the  question  was,  whether  the  circumstance 
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that  divers  sums  of  money  bad  been  paid  in 
by  the  executor  to  his  bankers,  and  by  his 
direction  placed  under  an  account  which  was 
entitled  "  the  executorship  account,"  was 
primd  facie  evidence,  that  there  were  sums 
in  his  hands  on  account  of  the  executorship 
fund. 


The  opinion  of  the  Master  had  been,  tha 
the  account  was  primd  facie  evidence. 

An  exception  being  taken  to  the  Master's 
report,  the  Vice  Chancellor  over-ruled  the 
exception. 


[We  subjoin  to  this  Term  some  Cases  which  occurred  so  late  in  the  preceding  year,  that  the 
briefs  could  not  be  obtained  in  time  to  insert  the  reports  of  them  in  the  volume  for  1826.] 


1826. 
June. 


} 


BROMLEY  V.  SMITH. 


Breach  of  duty — Application  of  rates — 
Parties — Attorney  General. 

A  class  of  persons  being  empowered  by  act 
of  parliament  to  regulate  the  application  of 
the  produce  of  certain  rates  levied  on  the  class, 
the  majority  of  them  directed  a  sum  to  be  ap- 
plied to  purposes  not  warranted  by  the  act ; 
and  the  treasurer  paid  according  to  that  di- 
rection : — Held, 

That  this  application  of  the  money  was  a 
breach  of  duty : 

That,  notwithstanding  the  assent  of  the  ma- 
jority of  the  class  to  the  wrong,  one  or  more 
of  the  class  could  sustain  a  bill  on  behalf  of 
himself  or  themselves,  and  the  rest  of  the 
class,  against  the  treasurer  for  an  account : 

That  the  Attorney  General  was  not  a  ne- 
cessary party  to  such  a  suit. 

By  an  act  of  parliament,  passed  in  the 
40th  year  of  the  reign  of  George  the  Third, 
intituled  "  an  act  for  dividing,  allotting,  and 
enclosing  certain  common  fields  and  waste 
lands,  within  or  adjoining  the  parish  of  St. 
Mary  of  Stafford  in  the  county  of  Stafford," 
reciting  among  other  things,  that  there 
were  within  and  adjoining  the  said  parish, 
several  common  fields  and  waste  lands, 
called  the  Foregate,  &c.,  and  that  the 
householders,  being  parishioners  within  the 
said  borough,  were  entitled  to  such  common 
of  pasture  over  the  said  common  and  waste 
lands  as  therein  mentioned ;  it  was  among 
other  things  enacted,  that  the  commissioner 
therein  named,  and  his  successors,  should 
assign  and  allot  unto  the  several  house- 
holders, being  parishioners  within  the  bo- 


rough, one  or  more  allotment,  plot,  or  parcel 
of  land  in  each,  or  some  or  one  of  the  said 
fields  and  lands ;  and  that  thenceforth  all 
rights  of  common,  to  which  the  householders 
and  parishioners  had  been  entitled,  over  all 
other  parts  of  the  common  fields  and  lands, 
(except  such  allotments  or  common  plots) 
should  thenceforth  cease  and  determine, 
subject  nevertheless  to  the  clauses  and  pro- 
visos thereinafter  mentioned :  and  it  was 
thereby  further  enacted,  that  it  should  be 
lawful  for  the  occupiers  of  houses  of  the 
yearly  value  of  51.  within  the  borough,  or 
any  seven  or  more  of  them,  to  meet  at  such 
times  and  places  as  therein  mentioned,  for 
the  purposes  of  making  orders,  rules,  and 
annual  regulations,  as  well  for  the  culture, 
levelling,  sowing,  cropping,  and  disposition 
of  the  crop,  and  laying  down  and  sowing 
with  grass  seeds  such  allotments  and  com- 
mon plots,  when  set  out  as  aforesaid,  as  for 
limiting  the  number  and  determining  the 
sort  and  kind  of  cows,  horses,  and  other 
cattle  to  be  kept  therein  respectively,  and 
also,  at  what  times  in  each  year  the  same 
should  be  stocked  and  occupied,  and  for 
the  general  regulation  and  management  of 
the  said  common  plots,  as  should  appear 
for  them  most  proper  for  the  advantage  of 
the  persons  occupying  the  same;  and  also 
that  such  occupiers  of  houses  should,  from 
time  to  time,  at  any  of  their  meetings  ap- 
point a  clerk  and  treasurer,  and  also  a  fit 
person,  who  should  be  an  inhabitant  of  the 
town  of  Stafford,  to  be  overseer,  to  order 
and  take  care  of  all  repairs  of  fences,  and 
prevent  trespass  on  the  said  common  plots : 
and  the  said  occupiers  of  houses  were 
thereby  authorized  and  impowered  to  make 
a  rate  yearly,  for  answering  the  purposes 
aforesaid,  on  every  occupier  of  such  com- 
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mem  right  equally,  not  exceeding  £0*.  in  re- 
spect of  each  common  right. 

The  bill  was  filed  by  nine  plaintiffs,  de- 
scribing themselves  as  householders  and 
parishioners  within  the  borough  of  Stafford, 
on  behalf  of  themselves,  and  all  other  the 
householders  being  parishioners  within  the 
said  borough,  except  the  defendants.  The 
defendants  were  Smith  and  Underwood. 
The  bill,  after  setting  forth  the  material 
clauses  of  the  act,  stated,  that  the  act  had 
been  carried  into  execution;  that  several 
parcels  of  land  had  been  allotted  to  the 
parishioners  being  householders ;  that  meet- 
ings of  occupiers  of  houses  of  the  yearly 
value  of  51.  had  been  duly  held,  at  which 
orders  and  rules  had  been  made  for  the 
management  of  the  common  plots  which  had 
been  allotted  to  the  parishioners ;  and  that 
rates  had  also  been  made  for  the  purposes 
expressed  in  the  act.  It  then  alleged,  that  in 
March  1821,  Underwood  was  appointed 
treasurer;  that  he  received  considerable 
sums  in  respect  of  the  rate  and  of  the  profits 
of  the  common  plots ;  that  in  March  1822, 
Underwood  resigned,  and,  at  his  request 
and  proposal,  Smith  was  elected  treasurer ; 
that  Smith  while  in  office,  out  of  the 
monies  which  were  in  his  hands  as  such 
treasurer,  paid  107/.  15*.  \\d.  to  Under- 
wood's solicitor,  in  part  discharge  of  the 
costs  of  an  action  of  libel  which  had  been 
brought  against  Underwood  while  he  was 
treasurer.  The  prayer  was,  that  an  account 
might  be  taken  of  the  sums  received  by  the 
defendants  respectively,  during  the  time 
they  held  the  office  of  treasurer,  in  respect 
of  the  rates  made  under  the  aforesaid  act 
of  parliament,  or  of  the  common  plots ; 
and  that  an  account  might  also  be  taken  of 
the  application  of  the  money  ;  and  that  the 
defendants  might  be  respectively  decreed  to 
replace  to  the  account  of  the  monies  arising 
from  the  said  rate  and  allotments,  such 
sums  as  had  been  misapplied  by  them* 

The  defendants,  by  their  answer,  admitted, 
that  various  sums  had  been  taken  from  the 
common  fund,  and  applied  in  paying  the 
costs  and  expenses  which  Underwood  had 
incurred  in  certain  actions  for  libel :  but 
they  insisted  that  that  was  a  proper  appli- 
cation of  the  money,  because  those  costs 
and  expenses  had  been  incurred  in.  proceed- 
ings which  arose  out  of  acts  done  by  Under- 


wood, in  obedience  to  the  directions  of 
meetings  of  the  occupiers,  held  according  to 
the  act,  and  because  such  application  was 
authorised  and  approved  of  by  the  vote  of 
the  majority  of  the  occupiers  assembled  at 
those  meetings. 

Mr,  Hart  and  Mr.  Ludlow  appeared  for 
the  plaintiff. 

Mr.  ShadacU,  for  the  defendants. 

There  has  been  no  improper  application 
of  the  money  of  the  inhabitants.  Under- 
wood was  exposed  to  the  action,  in  which 
the  expenses  were  incurred,  by  acting  under 
the  directions  of  the  occupiers ;  and  it  was 
their  duty  to  indemnify  him.  To  a  certain 
extent  they  have  indemnified  him.  They 
had  a  right  to  do  so ;  fof  the  fund  of  the  oc- 
cupiers must  be  at  the  disposal  of  the 
meeting  of  occupiers. 

Even  if  what  has  been  done  were  impro- 
per, it  cannot  be  called  in  question  in  this 
form  of  suit.  How  can  a  few  of  the  house- 
holders, being  parishioners,  sue  on  behalf 
of  themselves  and  all  the  other  householders 
and  parishioners,  when  it  is  evident  that  the 
matters,  which  are  the  subject  of  complaint, 
are  the  acts  of  the  majority  of  those  house- 
holders? The  bill  is,  in  fact,  the  bill  merely 
of  the  individual  plaintiffs  ;  and  their  inte- 
rest in  the  small  fraction  of  a  few  small 
sums,  is  too  trifling  for  the  interposition  of 
the  Court. 

If  any  impropriety  has  taken  place  in  the 
administration  of  this  common  fund,  it  ought 
to  be  corrected  at  the  suit  of  the  Attorney 
General.  At  all  events,  he  is  a  necessary 
party  to  a  suit  instituted  for  such  an  object. 

The  Kce  Chancellor The  defendants 

say,  that  at  certain  meetings  of  occupiers 
of  houses  of  the  yearly  value  of  5L%  reso- 
lutions were  entered  into,  which  justified 
them  in  applying  the  monies  received  under 
the  act  of  parliament  to  the  payment  of 
Underwood's  costs ;  and  that,  therefore,  the 
persons  who  have  filed  this  bill  have  no 
cause  of  complaint  Now  it  is  perfectly 
clear,  on  reading  the  act  of  parliament,  that 
the  meeting  of  occupiers  had  no  authority 
to  direct  or  to  justify  such  an  application  of 
the  common  fund.  They  were  to  make 
orders  and  regulations  for  the  application  of 
the  money  to  the  purposes  mentioned  in  the 
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act ;  bat  they  had  no  power  to  dispose  of 
it  to  any  other  purpose. 

It  is  then  said,  that,  even  if  there  has  been 
a  misapplication  of  the  fund,  this  is  not  a  suit 
in  which  a  court  of  equity  can  give  relief;  for 
it  is  to  be  assumed,  that  the  eight  or  nine  in* 
dividuals,  who  appear  on  the  record  as  plain- 
tiffs, file  it  in  respect  of  their  own  private 
interest, — an  interest  so  minute  as  to  be  be- 
neath the  dignity  of  a  court  of  equity ;  and 
though  they  sue  on  behalf  of  themselves 
and  all  other  the  inhabitants  of  the  borough, 
yet  the  suit  cannot  be  so  considered,  because 
a  great  majority  of  the  other  inhabitants, 
not  only  are  not  dissatisfied  with,  but  have 
distinctly  assented  to,  that  application  of  the 
money  raised  by  the  rates,  which  is  here 
complained  of.  My  opinion  is,  that  this 
is  not  to  be  considered  as  the  suit  of  a  few 
individuals  suing  merely  for  their  private 
rights  ;  and  that,  being  a  suit  on  the  face  of 
it  for  the  benefit  of  all  the  inhabitants  who 
stand  in  the  same  relation  to  the  common 
plots  and  the  rates  as  the  plaintiffs  do,  it  is 
not  because  one  or  all  of  the  inhabitants  of 
Stafford  disavow  the  suit,  that  the  right 
can  be  altered.  The  only  consideration,  to 
which  the  Qourt  can  attend,  is,  whether  the 
acts  complained  of  were  a  misapplication  of 
the  fund.  If  they  were  a  misapplication 
of  it,  it  is  not  the  assent  of  the  majority  of 
the  inhabitants  to  the  wrong  that  can  justify 
the  wrong,  or  deprive  any  other  inhabitant 
of  his  right  to  have  it  remedied. 

It  is  said,  that,  if  the  suit  is  to  be  con- 
sidered as  a  public  suit,  the  Attorney  Gene- 
ral ought  to  have  been  a  party.  A  suit  of 
this  nature  might  be  sustained  by  the  At- 
torney General :  and  if  all  the  inhabitants 
had  been  concerned  in  the  breach  of  trust, 
the  suit  must  have  been  instituted  by  him ; 
lor  it  is  clear  that  no  court  would  admi- 
nister relief  at  the  suit  of  plaintiffs,  who 
had  themselves  assented  to  the  particular 
measure  complained  of.  But,  these  plaintiffs 
not  having  been  parties  to  the  breach  of 
duty  which  is  the  subject  of  this  suit,  I  am 
not  aware  of  any  principle  or  authority,  on 
which  the  Attorney  General  would  be  a  ne- 
cessary party.  The  plaintiffs,  in  my  opinion, 
are  entitled  to  maintain  this  suit ;  the  object 
of  which  is,  to  correct  the  misapplication  of 
a  common  fund,  in  the  due  administration  of 
which,  all  present  have  an  interest. 

My  declaration  must  be,  that  the  sums 


which  have  been  applied  in  the  payment  of 
the  expenses  incurred  on  account  of  the 
prosecution  for  libel,  are  sums  not  to  be  al- 
lowed to  the  treasurers  in  their  accounts. 


1826. 
June. 


WYNNE  V.  JACKSON. 


Bills  made  in  France  on  French  stamps, 
though  void  in  France,  because  drawn  in  the 
English  form,  are  valid  in  England. 

The  amount  of  certain  bills  of  exchange 
being  paid  into  court  by  the  acceptor  on  his 
obtaining  an  injunction  against  the  holder,  if 
the  suit  of  the  plaintiff  in  equity  is  dismissed 
at  the  hearing,  the  money  will  be  paid  out  of 
court  to  the  defendant. 

The  bill  was  filed,  stating  that  the  plain- 
tiff having  lost  considerable  sums  at  play  to 
a  gentleman  of  the  name  of  Charretie,  he 
had  given  him  certain  bills  of  exchange  in 
payment ;  that,  for  these  bills,  other  bills, 
drawn  in  France  on  French  stamps, had  been 
substituted,  and  that  the  latter  bills  had  pass- 
ed from  Charretie  to  Jackson  colourably  and 
without  consideration.  The  prayer  was, 
that  Jackson  might  be  restrained  from  suing 
on  them,  and  that  the  bills  might  be  de- 
livered up  to  be  cancelled. 

Charretie  was  not  within  the  jurisdiction. 

Jackson  denied  all  knowledge  of  the 
alleged  gambling ;  and  he  swore  that  he  had 
given  a  full  consideration  for  the  bills,  but 
did  not  specify  the  particulars  of  the  consi- 
deration. He  stated  also,  that  he  had  not 
preserved  any  documents  relating  to  certain 
stock  transactions  between  him  and  Char- 
retie, in  the  course  of  which  the  bills  came 
into  his  possession. 

An  injunction  to  restrain  Jackson  from 
proceeding  at  law  upon  the  bills  had  been 
obtained ;  and  it  had  been  continued  to  the 
hearing,  on  the  terms  of  the  plaintiff  bring- 
ing the  amount  into  court. 

Pending  the  suit,  actions  were  brought 
on  the  bills  in  the  courts  of  France ;  but 
these  actions  failed,  because  the  bills  were 
not  in  the  form  required  by  the  French  law. 

Mr.  Sugden  and  Mr.  GirdlesUme,  /ten.  ap- 
peared for  the  plaintiff. 
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1.  Though  the  defendant  denies  all  know- 
ledge of  the  gambling  transactions  in  re- 
spect of  which  the  bills  were  given,  and 
alleges  that  he  gave  a  full  consideration  for 
them,  an  inquiry  ought  to  be  directed  into 
that  fact.  The  case,  as  stated  by  himself, 
is  full  of  suspicion ;  for  his  answer  leaves 
the  plaintiff  entirely  without  information. 

2.  These  bills  are  French  bills,  drawn  in 
France,  and  on  French  stamps.  It  appears 
that  they  are  void  in  France;  therefore  they 
must  be  void  here,  and  ought  to  be  delivered 
up.  The  validity  and  construction  of  such 
instruments  must  depend  on  the  law  of  the 
country  in  which  they  are  made:  Bur- 
roughs v.  Jamineau.  (1) 

Mr.  Home,  contra. 

The  rice  Chancellor.— This  is  a  bill  filed 
to  restrain  the  defendant  from  recovering 
on  certain  bills  of  exchange,  which  were  ac- 
cepted by  the  plaintiff  and  indorsed  to  the 
defendant  Jackson. 

The  plaintiff  proceeds  on  different  grounds, 
— First,  he  says  the  bills  were  originally 
taken  for  money  lost  at  play,  and  that  the 
holder  cannot  recover  by  the  statute  of  Anne, 
though  the  defendant  be  a  bond  fide  holder. 
The  answer  is,  that  there  is  no  proof  that 
they  were  originally  given  for  money  lost  at 
play. 

Secondly,  he  says  that  these  bills  are  in 
the  hands  of  the  defendant  by  concert,  and 
that  no  consideration,  or  only  a  nominal  and 
evasive  consideration,  was  given  for  them. 
The  defendant  swears,  that  he  gave  a  full 
and  valuable  consideration ;  that  they  were 
given  in  respect  of  stock  transactions,  but 
that  he  has  destroyed  the  vouchers.  I  can- 
not institute  any  inquiry  into  the  considera- 
tion, even  though  more  suspicion  were  ex- 
cited by  the  destruction  of  evidence  than  is 
raised  here. 

The  main  ground  relied  on  by  the  plain- 
tiff is,  that  the  bills,  being  drawn  in  Calais, 
were  sought  to  be  enforced  in  the  French 
courts,  and  that  the  demand  was  repelled 
there. 

One  objection  to  them  there  was,  that, 
according  to  the  Code  Napoleon^  there  must 
be  expressed  in  a  bill  of  exchange,  the  ac- 
tual consideration  paid,  and  therefore  the 

(1)  Moseley,  1. 


action  could  not  be  sustained  on  these  bills, 
which  are  drawn  in  the  English  form.  How 
does  it  make  a  defence  in  an  English  court, 
that  they  are  drawn  in  an  English  form  I 
Even  if  the  bills  were  not  valid,  yet  the  action 
would  be  supported  by  the  original  conside- 
ration. These  bills  were  given  in  exchange 
for  others,  which  it  is  not  alleged  were  not 
valid  in  form.  The  holder  could  still  recover 
the  original  consideration ;  therefore,  both  in 
respect  of  the  original  consideration,  and 
in  regard  to  the  form  of  the  bills,  there  is 
no  doubt  that  he  could  recover  on  them  here. 

Cases  have  been  cited  which  prove,  that  a 
contract,  made  at  Leghorn,  between  persons 
resident  at  Leghorn,  is  to  be  interpreted  ac- 
cording to  the  law  of  Leghorn ;  and  that,  if, 
by  the  bankrupt  law  of  a  particular  country, 
a  trader  is  discharged  from  all  debts  in  that 
country,  the  debt  is  not  revived  by  his 
coming  to  England.  These  cases  have  no 
application. 

This  bill  must  be  dismissed  with  costs. 


Mr.  Home  applied  to  have  the  money  paid 
out  of  court  to  Jackson. 

Mr.  Sugdenh  contra. 

The  money  is  paid  into  court  only  as 
security.  Our  injunction  is  now  gone; 
and  Jackson  is  at  liberty  to  proceed  at  law. 
But  some  of  our.  objections  to  these  bills  of 
exchange  are  legal  as  well  as  equitable  ;  and 
we  may  yet  succeed  at  law.  The  utmost  that 
the  defendant  has  a  right  to  is,  that  the 
money  should  remain  in  court,  to  abide  the 
event  of  the  action. 

The  Vice  Chancellor  doubted  on  the  point, 
and  directed  the  registrar  to*  inquire  into  the 
practice. 

A  few  days  afterwards,  his  Honour  or- 
dered the  money  in  court  to  be  paid  to 
Jackson. 


A  motion  was  made  before  the  Lord 
Chancellor  to  stay  the  payment  of  the 
money. 

After  argument,  Lord  Eldon  was  of  opi- 
nion that  the  order  of  the  Vice  Chancellor 
was  right. 
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,  *        >  BRUMMELL  t> .  M'PHERSON. 

June  7.     3 

7/*  money  be  imprested  by  the  Crown  into 
the  hands  of  an  army  agent,  for  the  purpose 
of  being  paid  to  officers  to  whom  it  is  due, 
and  it  is  never  demanded  by  them,  and  there- 
fore not  paid  by  the  agent ;  it  remains  the 
money  of  t  fie  Crown  in  the  hands  of  the  agent, 
for  which  the  agent  is  accountable  to  the 
Crown* 

An  order  had  been  made  directing  the 
Master  to  inquire,  whether  any,  and  what 
sura  was  due  to  the  Crown  from  the  estate 
of  the  testator,  William  Brummell,  in  re- 
spect of  the  regiments  in  his  agency,  or  in 
the  agency  of  Messrs.  Bishop  and  Brum- 
meJl. 

The  Master  found  that  a  party  is  ap- 
pointed agent  to  a  regiment  by  the  colonel, 
and,  under  his  power  of  attorney,  is  autho- 
rized to  receive  from  the  paymaster-general 
all  sums  that  may  become  due  to  the  colo- 
nel, or  to  the  officers  or  soldiers  of  the 
regiment ;  that  the  payments  are  made  by 
the  war-office  to  the  agent ;  and  that  the 
agent  gives  security  to  the  colonel.  He 
also  found  that  certain  sums  remained  in  the 
hands  of  Bishop  and  Brummell,  imprested 
into  their  hands  previous  to  1794,  for  sub- 
sistence and  arrears  of  the  officers  of  regi- 
ments in  their  agency,  and  of  allowances  for 
camp  equipage,  &c. ;  that  no  claim  or  de- 
mand had  been  made  for  those  monies  by 
the  officers,  to  whose  accounts  they  were 
catried ;  and  that  these  monies  were  in  the 
hands  of  Brummell  or  his  clerk.  The  find- 
ing of  the  Master  was  as  follows : — 

"  On  consideration  of  the  several  matters 
aforesaid,  it  appeared  that  no  question  arose 
as  between  the  Crown  and  the  several  offi- 
cers, to  whose  separate  accounts  such  sums 
of  money  had  from  time  to  time  been  car- 
ried ;  inasmuch  as  he  the  -said  Master  con- 
ceived, that,  in  whose  hands  soever  such 
balances  or  sums  of  money,  or  so  much 
thereof,  as  had  been  imprested  into  the 
hands  of  the  said  agents,  for  arrears  or  sub- 
sistence of  officers,  should  in  future  remain, 
the  same  must  still  be  liablev  to  the  claims 
of  such  several  officers  or  their  representa- 
tives, or  persons  claiming  under  them  :  but 
that  the  question  was,  whether  such  balances 
or  sums  of  money  should  remain  indefinitely 

Cha*c.  Vol.  V. 


in  the  hands  of  such  agents,  or  should  be 
paid  over  to  his  Majesty,  to  be  applied 
as  his  Majesty  should  think  fit,  subject 
always  to  the  claims  of  such  officers  and 
their  representatives,  or  persons  claiming 
under  them,  as  they  from  time  to  time 
might  be  able  to  make  out  or  establish  such 
claims  :  and  that  it  did  not  appear  to  him, 
the  said  Master,  that  there  was  any  legis- 
lative or  official  regulation,  immediately  ap- 
plicable to  this  question ;  but  under  all  the 
circumstances  aforesaid,  and  the  several 
documents  which  had  been  laid  before  him 
as  aforesaid,  and  particularly  as  such  ba- 
lances or  sums  of  money  were  part  of  sums 
originally  issued  by  his  Majesty  to  the  said 
agents,  for  purposes  to  which  they  had  not 
been  applied, — he,  the  said  Master,  con- 
ceived, that,  although  they  could  not  be  con- 
sidered as  debts  due  to  the  Crown,  yet 
his  Majesty  was  entitled  to  call  for  an  ac- 
count of  them,  and  to  take  them  out  of  the 
hands  in  which  they  now  remain,  and  to  ap- 
ply them  in  such  manner  as  his  Majesty 
should  think  fit,  so  that  they  remained  sub- 
ject to  the  claims  of  the  several  officers,  to 
whose  accounts  they  had  been  respectively 
carried,  or  their  representatives,  or  persons 
claiming  under  them,  whenever  they  should 
be  able  to  make  out  and  substantiate  such 
claims." 

A  petition  was  presented  by  the  Attorney 
General  to  confirm  the  report,  and  a  cross  pe- 
tition by  the  persons  interested  in  Brum- 
m ell's  estate,  to  obtain  a  declaration  that  that 
estate  was  not  accountable  for  those  sums. 

The  question  was,  whether  the  army  agent 
was  accountable  to  the  Crown  for  monies 
under  such  circumstances;  or  whether  he 
was  accountable  only  to  the  officer  to  whose 
account  they  had  been  carried. 

Mr.  Shadwell,  Mr.  Pepys  and  Mr.  Tres- 
love,  appeared  to  oppose  the  claim  of  the 
Crown : 

Mr.  Wray,  to  support  it. 

The  principles  on  which  the  question  was 
argued  are  fully  stated  in  his  Honour's  judg- 
ment. 

The  Vice  Chancellor. — This  is  a  suit  insti- 
tuted for  the  administration  of  the  assets  of 
the  testator,  William  Brummell,  who  was  an 
army  agent,  in  partnership  with  a  gentleman 
of  the  name  of  Bishop.  In  this  suit  the  pay- 
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ment  of  a  certain  sum  of  money  was  claimed 
by  the  Crown,  in  respect  of  a  balance  reported 
due  from  the  testator,  in  his  character  of 
army  agent :  and,  on  the  21st  of  December 
1822,  it  was  referred  to  the  Master,  to  in- 
quire and  state,  whether  any,  and  what  fur* 
ther  sum  of  money  was  due  and  owing  from 
the  estate  of  the  testator  to  the  Crown,  in 
respect  of  the  regiments  included  in  his 
agency,  or  in  the  agency  of  the  testator  and 
his  partner,  Mr.  Bishop.  The  Master  has 
made  a  report  in  consequence  of  this  order; 
and  he,  in  effect,  finds  that  certain  sums  of 
money  received  from  the  Crown,  amounting 
altogether  to  2,288/.  5*.  Id.  were  carried 
to  the  account  of  certain  officers,  by  the 
testator  and  his  partner,  about  thirty  years 
ago,  which  have  never  been  paid  to,  or  de- 
manded by  the  said  officers,  but  remain  in 
the  hands  of  the  testator  and  his  part- 
ner. The  Master  then  goes  on  to  state  it 
to  be  his  opinion,  that,  although  those  sums 
could  not  strictly  be  considered  as  debts  due 
from  the  agent  to  the  Crown,  yet  his  Ma- 
jesty is  entitled  to  call  for  an  account  of 
them,  and  to  take  them  out  of  the  hands  in 
which  they  now  remain,  and  to  apply  them 
in  such  manner  as  his  Majesty  shall  think 
fit,  so  that  they  may  remain  subject  to  the 
claims  of  the  several  officers  to  whose  ac- 
count they  have  been  respectively  carried, 
or  their  representatives,  or  persons  claiming 
under  them,  whenever  they  should  be  able 
to  make  out  and  substantiate  such  claims. 

In  consequence  of  this  report  of  the 
Master,  two  petitions  have  been  presented ; 
one  by  the  Attorney  General,  praying  the 
confirmation  of  the  report,  and  the  pay- 
ment of  the  money  accordingly,  to  a  solici- 
tor named  in  die  petition,  as  solicitor  to  the 
Attorney  General  on  the  part  of  the  Crown ; 
and  the  other,  by  parties  interested  in  Brum- 
mell's  estate,  praying  that  the  report  may  not 
be  confirmed,  but  that  it  may  be  declared  that 
the  Crown  is  not  entitled  to  call  for  that 
sum  of  2,238/.  5s.  7d.  from  the  assets  of 
the  testator  Brummell. 

The  first  objection  taken  to  the  Master's 
report  is,  that  it  is  wrong  in  point  of  form ; 
that  it  was  referred  to  the  Master  only  to 
inquire  whether  any  and  what  further  sum 
of  money  was  due  to  the  Crown  from  the 
testator  ;  and  that  the  Master,  having  stated 
it  to  be  his  opinion,  that  the  sums  in  question 
were  not  debts  due  to  the  Crown,  had  no 


authority,  under  the  language  of  the  order 
of  the  Court,  to  proceed  to  state  that  his 
Majesty  was  entitled  to  call  for  an  account 
of  those  sums,  and  to  take  them  out  of  the 
hands  in  which  they  now  remaiu. 

The  substantial  purpose  of  the  Court 
being  that  die  Master  should  inquire  whe- 
ther any,  and  what  further  sum  or  sums 
were  to  be  withdrawn  from  the  assets  of  the 
testator  and  paid  over  to  the  Crown ;  the 
Master  would  clearly  have  failed  in  his  duty, 
if,  entertaining  that  opinion  which  he  has 
expressed  in  his  report,  he  had  omitted  to 
state  his  judgment  in  that  respect. 

The  material  objection,  however,  to  the 
Master's  report  is,  that  he  has  in  this  re- 
spect come  to  an  erroneous  conclusion,  and 
that  he  ought  not  to  have  found  that  his 
Majesty  was  entitled  to  call  for  an  account 
of  those  sums,  and  to  take  them  out  of 
the  hands  where  they  now  remain ;  but  that, 
being  carried  by  the  agents  to  the  private 
accounts  of  the  several  officers,  those  agents 
were  thereby  as  fully  discharged  as  against 
the  Crown,  as  if  the  money  had  been  ac- 
tually paid  to  those  officers,  to  whose  ac- 
counts the  sums  were  carried. 

If  it  had  been  established  before  the 
Master,  that  the  sums  in  question  were 
carried  to  the  accounts  of  the  several  offi- 
cers, in  consequence  of  previous  authority 
given  by  the  officers  to  the  agents,  autho- 
rizing them  to  carry  all  monies  payable  to 
the  officers  to  a  private  account  between 
the  officers  and  the  agent,  in  the  nature  of  a 
banking  account,  it  might  then  have  been 
contended,  that  carrying  the  sum  to  the 
private  accounts  of  the  officers  was  in  ef- 
fect as  much  payment  against  the  Crown  to 
the  order  of  the  officers,  as  if  the  agents 
had  handed  over  those  sums  to  any  other 
banker  named  by  the  officers.  Such  spe- 
cialty, however,  is  altogether  wanting  in  this 
case  ;  and  the  question  remains  to  be  con- 
sidered upon  general  principles. 

It  is  argued,  that  an  army  agent  is  not  a 
public  officer ;  that  he  is  not  accountable  to 
the  Crown,  but  to  the  colonel  of  the  regi- 
ment only,  from  whom  he  receives  his  ap- 
pointment ;  and  that  if  monies*  imprested 
by  the  Crown  into  die  hands  of  the  agent, 
remain  unapplied,  the  remedy  of  the  Crown 
is  against  the  colonel,  and  uot  against  the 
agent;  and  in  support  of  that  argument  it  is 
said,  that,  by  the  act  of  45  Geo.  3.  c.  £8, 
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"  for  the  better  regulation  of  the  office  of  pay- 
master-general, and  the  more  regular  pay- 
ment of  the  army,"  it  is  provided  in  the 
25th  section,  "  that  nothing  contained  in  the 
said  act  shall  extend  to  exonerate  the  colo- 
nel of  any  regiment  from  any  responsibility 
to  which  he  may  be  liable,  in  respect  of  any 
failure  or  deficiency  of  any  agent  of  any 
regiment." 

I  incline  to  think,  that  the  very  circum- 
stance that  money  is  imprested  by  the 
Crown  directly  into  the  hands  of  the  agent, 
would  alone  render  the  agent  immediately  ac- 
countable to  the  Crown ;  and  that  the  statute 
referred  to,  follows  other  statutes  upon  the 
same  subject,  in  treating  the  agent  of  a  re- 
giment as  directly  accountable  to  the  Crown ; 
though,  inasmuch  as  the  agent  was  appointed 
by  the  colonel,  it  was  deemed  reasonable  by 
the  legislature,  that  the  colonel's  responsi- 
bility also  should  continue  for  the  conduct 
of  his  own  nominee. 

The  cases  referred  to  in  the  argument  for 
the  Crown,  have  not,  I  think,  directly  de- 
cided the  point  which  is  in   question;   I 
mean  the  cases  of  the  Attorney  General  v. 
Deare,  and  the  Attorney  General  v.  Pearce, 
all  of  which  I  have  read.     Upon  the  whole, 
my  opinion  is,  that,  if  money  be  imprested 
by  the  Crown  into  the  hands  of  an  army 
agent,  for  the  purpose  of  being  paid  to  of- 
ficers to  whom  it  is  due,  and  it  is  never 
demanded  by  them,  and  therefore  not  paid 
by  the  agent,  it  remains  the  money  of  the 
Crown  in  the  hands  of  the  agent,  for  which 
the  agent  is  accountable   to  the  Crown. 
This  Court  cannot  permit  those  who  claim 
beneficially,  under  the  plea  of  their  tes- 
tator being  an  agent,  to  divide  this  money 
amongst  them    as  being    their  property; 
but  must  direct  it  to  be  returned  to  the 
Crown:   and  it  can  make  no   difference 
that  such  monies    were  carried  by  such 
agents  to  the  accounts  of  the  officers,  unless 
under  such  special  circumstances  between 
the  agent  and  the  officer  as  I  have  before  re- 
ferred to,  and  which  would  make  such  carry- 
ing to  the  account  actual  payment  to  the 
officer.    No  such  special  circumstances  are 
stated  here. 

It  was  objected  against  the  Crown,  that 
the  prayer  of  the  petition  of  the  Attorney 
General  was  incorrect,  inasmuch  as  it  pray- 
ed that  the  monies  might  be  paid  to  Mr. 
Maule,  who  is  described  in  the  petition  as 


solicitor  to  the  Attorney  General ;  and  that 
the  monies,  if  returned,  ought  to  be  re- 
turned to  the  Exchequer  from  whence  they 
issued.  The  Attorney  General  being  the 
proper  officer  to  assert  the  rights  of  the 
Crown  in  this  suit,  he  is  the  proper  officer 
to  receive  the  monies  ;  and  payment  to  his 
solicitor  is  payment  to  him.  The  order 
therefore  must  be  according  to  the  prayer  of 
the  petition  of  the  Attorney  General. 
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1826. 

July  3. 
Doner — Abatement — Priority  of  legacies. 

By  a  settlement  made  after  marriage,  a 
provision  is  made  for  the  wife,  which  is  ex- 
pressed to  be  in  bar  of  dower ;  by  his  will, 
the  husband  gives  her  a  legacy,  and  declares 
that  what  he  has  so  given  her,  together  with 
the  provision  made  upon  their  marriage,  should 
be  in  bar  of  dower ;  he  died,  leaving  freehold 
property,  of  which  his  wife  would  have  been 
dowable,  but  the  assets  were  not  sufficient  for 
the  payment  of  all  his  legacies  in  full : — 
Held,  that,  the  wife  electing  to  take  the  pro* 
visions  made  for  her  by  the  will  and  settlement^ 
the  legacy  to  her  was  not  to  abate  rateably 
with  the  other  legacies. 

This  suit  was  instituted  by  Ann  Heath* 
widow  of  Richard  Heath,  against  Stephen 
Dendy,  William  Williams  Wilmot,  and  John 
Cooper,  who  were  the  executors  of  the  will 
of  Richard  Heath. 

By  a  settlement,  dated  the  1st  of  August 
1818,  and  made  after  the  marriage  of  Ri- 
chard Heath  with  the  plaintiff,  the  said 
Richard  Heath  assigned  to  certain  trustees 
therein  named,  the  sum  of  887/.  then  owing 
to  him,  upon  the  security  of  a  certain  mes- 
suage and  premises,  situate  in  the  city  of 
Chichester,  upon  trust,  to  permit  him,  Ri- 
chard Heath,  to  receive  the  interest  thereof, 
during  his  life ;  and  after  his  decease,  to  such 
uses  as  his  wife  by  deed  or  will  should  ap- 
point. In  this  settlement  it  was  declared 
and  agreed,  by  and  between  the  parties 
thereto,  that  the  settlement  and  provision 
thereby  made  for  Ann  Heath,  should  be  in 
lieu  and  full  bar  and  satisfaction  of  all 
claims  and  demands  whatsoever  which  she 
could  or  might  have  or  claim  out  of  or  in 
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the  real  or  personal  estate  of  the  said  Richard 
Heath,  which  he  then  was,  or  at  any  time 
thereafter  during  the  coverture,  or  at  the 
time  of  his  death,  should  be  seized  or  pos- 
sessed of,  or  in  anywise  entitled  unto,  or 
any  part  thereof,  either  as  her  dower  and 
thirds  at  the  common  law,  or  by  virtue  of 
the  statute  for  distribution  of  intestates' 
estates,  or  otherwise  howsoever  (save  only 
what  Richard  Heath  should  voluntarily  give 
her  by  his  last  will  and  testament  or  other- 
wise)  :  and  the  said  Ann  Heath  did  thereby 
covenant  and  agree  to  accept  of  such  set- 
tlement accordingly. 

Richard  Heath  died  in  the  month  of  Nov. 
1822,  having  duly  made  a  will,  whereby 
amongst  other  things  he  gave  unto  his  wife 
Ann,  the  sum  of  1,200/.  sterling,  over  and 
above  the  sum  settled  upon  her  on  their 
marriage,  to  be  paid  to  her  within  six  months 
next  after  his  decease.  And  he  did  thereby 
declare,  and  his  will  was,  that  what  he  had 
thereinbefore  given  to  her,  his  said  wife, 
together  with  the  settlement  or  provision 
made  upon  or  for  her  on  their  marriage, 
was  in  lieu  and  bar  of  all  dower  and  thirds 
which  she  might  otherwise  be  entitled  to 
claim,  in,  to,  or  out  of  any  of  his  messu- 
ages, buildings,  hereditaments,  and  premises, 
or  personal  estate,  by  the  common  law  of 
England  or  otherwise  howsoever ;  and  he 
did  thereby  direct  and  require  his  said  wife, 
if  she  should  be  thereunto  requested,  or  it 
should  be  necessary  so  to  do,  to  release  all 
such  right,  claim,  and  estate,  or  interest 
accordingly. 

There  was  some  inconsiderable  freehold 
estate,  of  which  the  widow  would  have  been 
dowable.  The  assets  of  Richard  Heath 
were  not  sufficient  for  the  payment  of  all 
his  legacies  in  full ;  and  the  executors  in- 
sisted that  the  legacy  of  1,200/.  to  the 
widow  must  abate  proportionally  with  the 
other  legacies. 

Mr.  Home  and  Mr.  Beatnes  appeared  for 
the  plaintiff. 

The  principle  of  the  Court  is,  that  a  le- 
gacy, given  to  a  wife  in  lieu  of  dower,  shall 
not  abate  in  proportion  with  other  legacies. 
That  was  decided  in  Blower  v.  Morrett,  (1) 
and  Burridge  v.  Bradyl,  (2)  and  has  never 
been  questioned.     The  ground  of  the  doc- 

(1)  t  Vesey,  sen.  420. 
(9)  1  P.  Wm*  1ST. 


trine  seems  to  be,  that  the  wife  is  a  pur- 
chaser of  such  a  legacy. 

Mr.  ShadweU  and  Mr.  Tinney  appeared  ' 
for  the  executors. 

This  case  is  altogether  unlike  the  cases 
which  have  been  cited ;  for  in  neither  of 
them  was  there  any  settlement  which  the 
wife  was  bound  either  to  adopt  or  to  repu- 
diate: the  legacy  was  the  sole  satisfaction  or 
con>pen«atioa  for  dower.  Here  a  provimon  ' 
is  made  for  a  wife  by  a  postnuptial  settle- 
ment, which  is  expressly  declared  to  be  in 
lieu  of  dower.  If  the  widow  adopts  the 
settlement,  there  remains  nothing  which  she 
can  relinquish  in  consideration  of  the  le- 
gacy; and  the  case  is  similar  to  what  it 
would  have  been,  if  the  husband  had  died, 
not  having  any  estate  of  which  the  wife  was 
dowable.  Now,  in  Blower  v.  Morrett,  Lord 
Hardwicke  stated,  that,  if  a  legacy  were 
given  to  a  wife  in  lieu  of  dower,  and  there 
was  nothing  of  which  she  was  dowable,  that 
legacy  would  abate  proportionally  with  the 
others. 

Mr.  Home,  in  reply. 

The  settlement  might  have  made  a  dif- 
ference, if  it  had  not  been  referred  to  on  the 
will;  because  it  might  then  have  been 
doubtful,  whether  the  testator  meant  that 
the  widow  should  enjoy  both  the  benefits 
given  her  by  the  will  and  those  given  her 
by  the  settlement.  But  he  has  expressly 
declared  that  the  legacy,  together  with  the 
provision  made  by  the  settlement,  shall  be 
in  lieu  of  her  dower.  She  could  not  be 
called  upon,  therefore,  to  adopt  or  reject 
the  settlement  by  itself;  the  only  election 
which  she  could  be  required  to  make,  is, 
between  her  dower  and  the  legacy,  together 
with  the  provision  made  by  the  postnuptial 
settlement. 

Lord  Gifford,  Master  of  the  Rolls, 
Was  of  opinion,  that  it  made  no  differ- 
ence, whether  the  legacy  was  the  only  thing 
given  to  the  wife  in  lieu  of  her  dower,  or 
whether  the  legacy  and  something  else  were 
so  given.  If  the  legacy  had  been  the  only 
thing  so  given,  it  was  clear,  from  the  autho- 
rities cited,  that  the  legacy  to  the  widow 
would  not  have  abated.  The  provision 
made  for  her  by  the  postnuptial  settlement 
did  not  alter  the  question. 
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His  Lordship  therefore  declared  that  the 
legacy  to  the  widow  was  not  to  abate  pro- 
portionally with  the  other  legacies. 


1826.     > 
July— Aug.)  EI1BECK  *  W00* 

Power — Appointment — Revocation. 

A  married  woman  having,  in  the  event  of 
of  her  dying  in  her  hatbands  lifetime,  a 
power  of  appointing  certain  freehold  mes- 
suages by  nnU,  attested  by  three  witnesses,  and, 
m  the  event  of  her  surviving  her  husband,  a 
power  of  appointing  by  deed  or  writing  at- 
tested by  two  witnesses;  during  the  coverture, 
she  made  a  will  attested  by  three  witnesses, 
devising  the  messuages  to  her  husband  in  fee  ; 
afterwards  by  deed  attested  by  two  witnesses, 
she  appointed  them  to  uses  and  trusts  alto- 
aether  inconsistent  with  the  disposition  made 
by  her  will;  and  she  subsequently  died  in  the 
lifetime  of  her  husband : — Held,  that  the  deed 
£d  not  operate  as  a  revocation  of  the  will. 

By  indentures  of  lease  and  release,  of  the 
3rd  and  4th  of  May  1799,  and  a  recovery 
suffered  in  pursuance  thereof,  certain  mes- 
suages were  limited  to  such  uses,  upon  such 
trusts,  and  to  and  for  such  intents  and  pur- 
poses, and  under  and  subject  to  such  powers, 
Jrovisos,  and  declarations,  as  Catherine 
ierriman,  whether  sole  or  married,  and 
notwithstanding  any  coverture,  by  any  deed 
or  deeds,  writing  or  writings,  with  or  with- 
out power  of  revocation,  to  be  by  her 
signed,  sealed,  and  delivered  in  the  presence 
of,  and  to  be  attested  by  two  or  more  cre- 
dible witnesses,  should  direct  or  appoint;  in 
default  of  such  direction  or  appointment, 
to  the  use  of  the  said  Catherine  Merriman 
for  life,  without  impeachment  of  waste, 
and  after  her  decease,  to  such  uses  upon  such 
trusts,  and  to  and  for  such  intents  and  pur- 
poses, and  under  and  subject  to  such  powers 
and  declarations  as  the  said  Catherine  Mer- 
riman, whether  sole  or  married,  and  not- 
withstanding any  coverture,  by  her  last  will 
and  testament  in  writing,  or  any  writing 
purporting  to  be  her  last  will  and  testa- 
ment, to  be  by  her  signed,  sealed,  and  pub- 
lished in  the  presence  of,  and  to  be  attested 
by  three  or  more  credible  witnesses,  should 
direct  or  appoint ;  and  in  default  of  such  di- 


rection or  appointment,  to  the  use  of  all 
the  children  of  the  said  Catherine  Merriman, 
in  equal  shares,  as  tenants  in  common  in  tail, 
with  remainders  over. 

By  indenture,  bearing  date  the  4th  of 
November  1 800,  being  the  marriage  settle- 
ment of  the  said  Catherine  Merriman  and 
Beeby  Eilbeck,  the  said  Catherine,  in  exer- 
cise of  the  general  power  of  appointment 
given  to  her  by  the  indenture  of  the  4th  of 
May  1799,  appointed  the  messuages  to 
the  use  of  herself,  her  heirs  and  assigns,  till 
the  intended  marriage  should  take  place ; 
and  after  the  solemnization  thereof,  to  the 
use  of  trustees  and  their  heirs  during  the 
joint  lives  of  Beeby  Eilbeck  and  herself 
upon  trust  for  her  separate  use:  and  in 
case  she  should  die  in  the  lifetime"  of 
Beeby  Eilbeck,  her  intended  husband,  then, 
after  her  decease,  to  such  uses,  upon  such 
trusts,  and  for  such  intents,  &c.  as  she, 
notwithstanding  her  intended  coverture  by 
her  last  will  and  testament  in  writing,  or 
any  writing  in  the  nature  of  or  purport- 
ing to  be  her  last  will  and  testament,  or  any 
codicil  or  codicils  thereto,  to  be  by  her 
signed,  sealed,  published  and  declared  in 
the  presence  of  and  to  be  attested  by  three 
or  more  credible  witnesses,  should  direct  or 
appoint ;  and,  in  default  of  such  direction 
or  appointment,  and  subject  thereto,  to  such 
uses,  upon  such  trusts,  and  for  such  intents, 
&c.  by  the  indenture  of  the  4th  May  1799, 
so  limited  and  expressed  of  and  concerning 
the  premises,  after  the  decease  of  the  said 
Catherine,  or  such  of  them  as  should  be 
then  subsisting  or  capable  of  taking  effect : 
But,  in  case  Beeby  Eilbeck  should  die  in 
the  lifetime  of  the  said  Catherine,  then  to 
such  uses,  upon  such  trusts,  and  for  such  in- 
tents, &c.  as  she,  Catherine,  by  any  deed 
or  deeds,  writing  or  writings,  with  or  with- 
out power  of  revocation,  to  be  by  her  signed, 
sealed  and  delivered  in  the  presence  of  and 
to  be  attested  by  two  or  more  credible  wit- 
nesses, should  direct  or  appoint ;  and  in  de- 
fault of  such,  to  the  uses,  trusts,  intents,  &c. 
expressed  of  and  concerning  the  premises 
by  the  indenture  of  the  4th  May  1799,  or 
such  of  them  as  should  be  then  subsisting 
or  capable  of  taking  effect. 

The  marriage  between  Catherine  Merri- 
man and  Beeby  Eilbeck  took  place ;  and 
afterwards,  by  her  will,  bearing  date  the 
24tb  December   1800,  duly  attested  by 
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three*  witnesses,  Catherine  Eilbeck,  in  ex- 
ercise of  ber  power,  under  the  indenture  of 
the  4th  November  1800,  devised  the  mes- 
suages in  question  to  her  husband  Beeby 
Eilbeck  in  fee. 

Afterwards,  by  indenture,  bearing  date 
the  8th  October  181 1,  made  between  Beeby 
Eilbeck  of  the  one  part,  and  Catherine  Eil- 
beck of  the  other  part,  after  reciting  the 
indenture  of  the  3rd  and  4th  May  1799, 
so  far  as  regarded  the  general  power  of  ap- 
pointment, thereby  given  to  Catherine  Eil- 
beck, but  not  reciting  or  taking  any  notice 
of  the  indenture  of  the  4th  November  1 800, 
it  was  witnessed,  that  she,  Catherine  Eil- 
beck, by  virtue  of  the  power  and  authority 
reserved  to  her  by  the  said  recited  inden- 
ture, and  by  virtue  of  all  other  powers  and 
authorities  enabling  her  in  that  behalf,  did 
appoint  that  the  said  messuages  should  be 
and  enure,  and  that  the  said  common  re- 
covery, and  all  other  assurances  already 
executed  of  the  said  messuages,  should  be 
and  enure,  to  the  use  of  Beeby  Eilbeck  and 
bis  assigns  during  bis  life ;  and  after  his 
decease,  to  the  use  of  Catherine  Eilbeck  for 
her  life ;  and  after  ber  decease,  to  the  use 
of  all  the  children  of  Catherine  Eilbeck  by 
Beeby  Eilbeck,  as  she  should  by  deed  ap- 
point ;  and,  in  default  of  such  appointment, 
to  the  use  of  all  such  children  as  tenants  in 
common  in  tail,  with  remainder  to  the  said 
Beeby  Eilbeck  in  fee.  This  deed  was  at- 
tested by  two  witnesses  only. 

Catherine  Eilbeck  afterwards  died  in  the 
lifetime  of  her  said  husband  Beeby  Eilbeck. 
It  was  admitted  that  the  will  of  Catherine 
Eilbeck  was  a  due  execution  of  the  power 
given  to  her  by  the  marriage  settlement,  and 
that  no  estate  or  interest  passed  by  the 
deed  of  the  8th  October  1811  ;  but  the 
question  was, 

Whether  the  indenture  of  the  8th  October 
1811  operated  as  a  revocation  of  the  will  of 
Catherine  Eilbeck,  bearing  date  the  24th 
December  1800. 

Mr.  Sugden  appeared  for  the  parties,  who 
contended  that  die  will  was  revoked. 

We  admit  that  the  deed  of  October  181 1 
is  inoperative  as  an  appointment :  but  it  is 
a-  written  declaration  of  the  intention  of  the 
testatrix,  and,  showing  an  intention  totally 
different  from  that  expressed  in  the  will, 
it  must  operate  a*  a  revocation  of  the  latter. 


When  a  power  of  making  a  will  is  given  to 
ft  married  woman,  she  must  likewise  have 
the  power  of  revoking  it ;  and  that  which 
would  be  a  revocation  in  the  case  of  a  will 
made  by  a  person  not  under  coverture,  will 
also  be  a  revocation  of  a  will  made  by  her. 
That  the  deed  cannot  operate  as  an  appoint- 
ment does  not  affect  the  question ;  for  there 
are  many  instances,  in  which  an  instrument, 
though  inoperative  for  the  purpose  which 
was  intended  to  be  accomplished  by  it, 
shall  be  operative  for  another.  In  Shove  v. 
Pmcke,  (1)  Lord  Kenyon,  speaking  of  a 
deed  which  was  intended  to  operate  as  an 
appointment,  but,  as  an  appointment,  was 
bad,  says,  "  The  deed  certainly  operates  as 
a  revocation  of  the  will ;  for  even  suppos- 
ing it  was*  an  inadequate  conveyance  for  the 
purpose  for  which  it  was  intended,  still,  if  it 
demonstrate  art  intention  to  revoke  the  will, 
it  amounts,  in  point  of  law,  to  a  revocation." 

Mr.  FehWanque  and  Mr.  Swann,  for  the 
parties  claiming  under  the  will. 

The  will  could  not  be  revoked,  except 
by  another  will  executed  according  to  the 
power,  or  by  an  appointment  made  accord- 
ing to  the  power.  The  deed,  executed  by 
the  married  weman>  was  &  mere  nullity, 
and  could  have  no  operation.  It  might  be 
equally  well  contended  that  the  will  would 
be  revoked  by  any  letter  which  she  might 
write,  or  conversation  in  which  she  might 
express  an  alteration  of  purpose. 

In  Ex  parte  Ilche*ter>  (2)  it  was  held,  that 
an  appointment  of  a  guardian  by  a  will  ex- 
ecuted according  to  the  statute,  was  not 
revoked  by  a  testamentary  paper  not  exe- 
cuted according  to  the  statute.  The  same 
principle  applies  to  this  case.  In  Ex  parte 
Ilchester,  all  the  old  authorities  are  cited. 
The  late  case  of  Matthews  v.  Venables,  (3) 
is  also  an  express  authority  in  our  favour. 
In  Shove  v.  Pmcke,  the  deed  was  not  null 
and  void,  but  operated  as  a  covenant  to 
stand  seised  to  uses;  and  the  dictum  of 
Lord  Kenyon,  if  it  be  understood  in  the 
sense  contended  for  by  the  other  side,  was 
denied  in  Ex  parte  Ilchester. 

The  Master  of  the  Rolls,  after  taking  time 
to  consider  the  point,  stated,  that  the  ques- 
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tion  was  of  so  much  nicety  and  importance, 
that  he  could  not  decide  it  without  taking 
the  opinion  <tf  a  court  of  law. 

Accordingly  a  case  was  directed  to  the 
Court  of  King's  Bench. 

The  question  submitted  to  that  Court 
was,  whether  the  deed  of  the  8th  October 
1811*  operated  as  a  revocation  of  the  will. 

The  four  judges  certified  that  the  deed 
did  not  operate  as  a  revocation  of  the  will. 

The  cause  coming  on  to  be  heard  upon 
the  certificate,  before  Sir  John  Leach,  Mas* 
ter  of  the  Rolls,  the  certificate  was  con- 
firmed ;  and  the  devise  pronounced  accord- 
ing Co  it 


1826.      \ 
Jan. — July,  J 


ONSLOW  V.   ONSLOW. 


A  naval  officer  having  been  voted  the  free* 
dam  of  the  city  of  London  on  account  of  his 
share  in  a  naval  victory,  and  having  been 
admitted  a  freeman*  and  having  taken  the 
oaths  usually  taken  by  freemen,  dies  intestate : 
— Held,  that  the  distribution  of  his  personal 
estate  must  be  according  to  the  custom  of  the 
city* 

The  widow  of  a  freeman  is  not  deprived  of 
her  customary  share  by  a  marriage  settle* 
went,  giving  her  an  interest  both  in  real  and 
personal  estate,  though  the  provision  thereby 
made  for  her  is  expressly  declared  to  be  in 
satisfaction  and  bar  of  all  doner  or  thirds, 
or  other  portion  at  common  law,  or  otherwise, 
which  she  might  be  entitled  to  claim  out  of  the 
freehold  or  copyhold  lands  of  the  husband. 

Sir  Francis  Samuel  Drake,  hart.,  when  a 
Hear  Admiral  of  the  Red  in  the  royal  navy, 
was,  in  consequence  of  his  share  in  Lord 
Rodney's  victory  in  the  West  Indies,  pre- 
sented with  the  freedom  of  the  city  of  Lon- 
don, pursuant  to  a  vote  of  a  Court  of  Com- 
mon Council  of  the  said  city,  passed  on  the 
20th  of  June  1782,  and  was,  in  pursuance 
of  the  freedom  so  voted  to  him,  on  the  5th 
of  August  1 784,  made  a  liveryman  of  the 
Grocers'  Company,  and  sworn  in  a  freeman 
of  the  said  city,  and  took  the  several  oaths 
which  are  required  to  be  taken  by  all  per- 


sons who  become  free  o(  the  said  city.  Sir 
Francis  Samuel  Drake  died  so  free  as  afore- 
said on  the  18th  of  November  1789,  intes- 
tate, and  without  issue,  leaving  his  widow 
him  surviving.  The  said  Sir  Francis  Sa- 
muel Drake  was  not  free  of  the  city  of  Lon- 
don by  birth,  servitude,  or  purchase,  or  any 
otherwise  than  as  aforesaid. 

By  indentures  of  lease  and  release,  dated 
the  21st  and  22d  January  1 788,  respectively, 
the  release  being  duly  made  and  executed 
by  and  between  Francis  Samuel  Drake, 
bart.,  of  the  first  part;  Pooley  Onslow, 
spinster,  of  the  second  part;  the  Rev. 
Arthur  Onslow,  the  Rev.  Robert  Thorp, 
and  the  Rev.  George  Walton  Onslow,  clerk, 
of  the  third  part ;  reciting,  that  a  marriage 
was  intended  to  be  shortly  solemnized  be- 
tween Sir  Francis  Samuel  Drake  and  Poo- 
ley Onslow,  he  (Sir  Francis  Samuel  Drake) 
did  grant,  bargain,  sell  and  release  to  Ar- 
thur Onslow,  Robert  Thorp,  and  G.  W. 
Onslow,  the  capital  messuage  called  Send- 
grove,  and  divers  messuages,  lands,  and  te- 
nements therein  described,  to  hold  the  same 
unto  them,  their  heirs  and  assigns  for  ever ; 
and  after  the  solemnization  of  the  said  mar- 
riage, to  the  use  of  the  said  Sir  Francis  Sa- 
muel Drake  and  his  assignees  for  his  life 
without  impeachment  of  waste,  with  re- 
mainder to  the  use  of  the  said  Arthur  On- 
slow, Robert  Thorp,  and  George  Walton 
Onslow,  and  their  heirs  during  the  life  of  the 
said  Sir  Francis  Samuel  Drake,  upon  trust, 
to  preserve  contingent  remainders ;  and  after 
the  decease  of  Sir  Francis  Samuel  Drake,  to 
the  use  of  the  said  Pooley  Onslow  and  her 
assigns,  for  her  life,  without  impeachment  of 
waste,  with  remainders  over,  for  the  benefit 
of  children  of  the  marriage.  By  this  in- 
denture,— after  reciting  that  Sir  Francis  Sa- 
muel Drake  had  transferred  15,000/.  3  per 
cent,  consolidated  bank  annuities  into  the 
name  of  Arthur  Onslow,  Robert  Thorp,  and 
Creorge  Walton  Onslow, — it  was  further 
witnessed,  that  the  said  15,000/.  8  per  cent, 
consolidated  bank  annuities  was  transferred 
in  trust,  after  the  intended  marriage  should 
be  solemnized,  to  permit  Sir  Francis  Sa- 
muel Drake  or  his  assigns  during  his  life, 
to  receive  the  interest  and  dividends  thereof; 
and  from  and  after  his  decease,  in  case 
Pooley  Onslow  should  survive  him,  then 
upon  trust  to  permit  P.  Onslow,  and  her  as- 
signs during  her  life,  to  receive  the  interest 
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and  dividends  of  the  said  trust  stock  for  her 
own  use ;  and  from  and  after  the  decease 
of  the  survivor  of  the  said  Sir  F.  S.  Drake 
and  Pooley  Onslow,  upon  trust  for  the  chil- 
dren of  the  intended  marriage,  and  in  case 
there  should  be  no  such  child  or  children  of 
the  said  marriage  who  should  be  entitled, 
or  live  to  become  entitled  to  the  portion  or 
portions  thereby  provided  for  them,  then 
upon  upon  trust  to  transfer  and  assign  the 
said  capital  stock,  estate,  and  premises  unto 
Sir  F.  S.  Drake,  his  executors,  administra- 
tors and  assigns.  And  it  was  thereby  ex- 
pressly agreed  and  declared  between  and  by 
all  the  parties  to  the  stating  indenture,  that 
the  provision  and  settlement  thereinbefore 
made  for  the  said  Pooley  Onslow,  in  case 
she  should  happen  to  survive  the  said  Sir 
Francis  Samuel  Drake,  is  and  was  intended 
and  thereby  declared  to  be,  and  should  at 
all  times  thereafter  be  construed,  deemed, 
and  taken  to  be,  in  lieu,  full  satisfaction  and 
bar  of  all  dower,  or  thirds,  or  other  portion 
at  common  law  or  otherwise,  which  she  the 
said  Pooley  Onslow  could,  should,  or  might 
have,  claim  or  demand  out  of  all  or  any  part 
of  the  freehold  or  copyhold  lands,  heredita- 
ments and  premises  of  the  said  Sir  Francis 
Samuel  Drake,  to  Which  he  was  then  or 
Bhould  thereafter  become  entitled  ;  and  that 
the  said  Pooley  Onslow,  her  executors,  ad- 
ministrators or  assigns  should  not  at  any 
time  or  times  thereafter  demand,  sue  for,  re- 
cover, accept,  or  take  any  such  dower  or  thirds 
at  common  law,  or  any  other  part,  share  or 
proportion  of  the  freehold  or  copyhold  es- 
tates of  the  said  Sir  F.  S.  Drake,  by  virtue 
of  any  law,  usage  or  custom  whatever. 

The  widow  of  Admiral  Drake  had  inter- 
married with  the  defendant  Serjeant  Onslow. 

There  were  two  questions :  first,  whether 
the  distribution  of  Sir  Francis  Drake's  es- 
tate ought  to  be  according  to  the  custom  of 
the  city  of  London :  secondly,  whether, 
supposing  the  distribution  to  be  according 
to  the  custom,  the  widow  was  barred  of  her 
customary  share  by  the  effect  of  her  mar- 
riage settlement. 

Upon  the  latter  question,  the  following 
cases  were  cited  : — 

Lenten  v.  Lewen,  3  P.  Wms.  15  ; 
Fox  v.  Leigh,  1  Equ.  Cas.  Ab.  157 ; 
Atkins  v.  Water  son,  1  Equ.  Cas.  Ab.  159 ; 
Pmtktt  v.  Dclaval,  *  Ves.  sen.  666. 


The  Vice  Chancellor  ordered,  that  die 
cause  should  stand  over,  and  that  the  Lord 
Mayor  and  Aldermen  of  the  city  of  London 
should  certify,  by  the  mouth  of  their  Re- 
corder, the  custom  of  the  city  of  London  on 
the  following  questions : — 

First,  whether  the  said  Sir  Francis  Samuel 
Drake  was,  at  the  time  of  his  death,  a  free- 
man of  the  city  of  London,  in  the  sense, 
meaning,  and  operation  of  the  custom  of  the 
said  city  relating  to  the  distribution  of  the 
effects  of  freemen  who  die  intestate*  And 
in  case  the  custom  of  the  city  of  London,  as 
to  the  distribution  of  personal  estate,  applies 
to  such  freemen  as  the  said  Sir  F.  C.  Drake 
was  then. 

Secondly,  whether  there  is  any  custom 
of  the  city  of  London,  by  virtue  whereof  the 
the  widow  of  a  freeman  having  the  benefit 
and  provision  of  such  a  settlement  as  the 
said  settlement  in  the  pleadings  in  the  said 
cause,  and  hereinbefore  stated,  is  debarred 
from  her  customary  share  of  his  personal 
estate. 

The  certificate  of  the  Lord  Mayor  and 
Aldermen  was  as  follows  : — We,  the  said 
Mayor  and  Aldermen  of  the  said  city,  by 
Newman  Knowles,  esq.  Recorder  of  the  said 
city,  by  word  of  mouth  of  the  said  recorder, 
according  to  the  custom  of  the  said  city,  do, 
in  obedience  to  the  annexed  order,  humbly 
certify,  that  Sir  Francis  Samuel  Drake,  bart., 
the  intestate  in  the  pleadings,  in  the  cause 
mentioned  in  the  said  annexed  order,  who, 
when  a  Rear  Admiral  of  the  Red  in  the  royal 
navy,  was,  in  consequence  of  Lord  Rodney's 
victory  in  the  West  Indies,  with  other  offi- 
cers under  Lord  Rodney's  command,  pre- 
sented with  the  freedom  of  the  said  city, 
pursuant  to  a  vote  of  a  Court  of  Common 
Council  of  the  said  city,  which  was  passed 
for  that  purpose  on  the  20th  day  of  June 
1782,  and  who  on  the  5th  day  of  August 
1784,  was  made  a  liveryman  of  the  Com- 
pany of  Grocers  in  the  said  city,  and  sworn 
in  a  freeman  of  the  said  city,  and  took  the 
several  oaths  which  are  required  to  be  taken 
by  all  persons  who  become  free  of  the  said 
city,  and  who  was  not  free  of  the  said  city 
by  birth,  or  by  servitude,  or  by  purchase, 
or  otherwise  than  as  aforesaid,  and  who 
died  so  free  as  aforesaid,  on  the  18th  day 
of  November  1789,  intestate  and  without 
issue,  leaving  his  widow  him  surviving,  was 
at  the  time  of  his  death  a  freeman  of  the 
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cky  of  London,  In  the  sense,  meaning,  and 
operation  of  the  custom  of  the  said  city,  re- 
lating to  the  distribution  of  the  effects  of 
freemen  who  died  intestate ;  and  we  further 
certify,  in  like  manner,  by  the  mouth  of  die 
said  recorder,  that  there  is  not  any  custom 
of  the  city  of  London  by  virtue  whereof  the 
widow,  having  the  benefit  and  provision  of 
the  settlement  in  the  pleadings  in  the  said 
cause  stated,  is  debarred  from  her  cus- 
tomary share  of  the  intestate's  personal 
estate. 

The  Recorder  came  into  court,  and  cer- 
by  word  of  mouth  to  the  effect  stated 
in  the  certificate :  after  which  the  written 
certificate,  signed  by  the  Lord  Mayor  and 
Aldermen,  was  handed  to  the  Court. 

A  decree  was  afterwards  made  according 
to  the  effect  of  the  certificate. 


.} 


NAFIEB  V.  NAPIER. 


1826. 

July — Aug.  14 

A  testator  having  only  lands  in  fee  in  five 
parishes,  and  a  power  of  appointing  certain 
lands  in  four  other  parishes,  and,  in  a  tenth 
parish,  both  lands  in  fee,  and  a  power  of 'ap- 
pointing certain  lands,  devises  all  his  manors, 
lands,  tenements  and  hereditaments  lying 
within  the  ten  parishes,  which  he  names;  and 
the  devise  is  to  a  person  who  is  within  the 
power,  but  there  are  contingent  devises  over  to 
persons  not  within  the  power : — Held,  that 
the  lands  in  the  tenth  parish,  which  were  sub- 
ject to  his  power,  do  not  pass  by  his  wiU ; 
but  that  the  lands  which  he  had  in  fee  in 
that  parish,  and  both  the  lands  which  he  had 
in  fee  in  the  Jive  parishes,  and  those  in  the 
four  parishes t  over  which  he  had  only  a  power, 
do  pas*. 

By  indentures  of  lease  and  release,  dated 
the  27th  and  28th  May  1790,  being  the  set- 
tlement made  on  the  marriage  of  Edward 
Berkeley  Napier  with  Sarah  Martin,  cer- 
tain messuages,  lands,  and  hereditaments, 
in  the  parishes  of  Lamyat  and  East  Pen- 
nard,  in  Somersetshire,  were  conveyed,  from 
and  after  the  solemnization  of  the  marriage, 
to  the  use  of  Edward  Berkeley  Napier  and 
his  assigns,  for  his  life,  without  impeach- 
ment of  waste;  remainder  to  the  use  of 
trustees  and  their  heirs  during  his  life,  upon 
Vol.  V.  Chanc. 


trust,  to  preserve  contingent  remainders ;  re* 
mainder  to  the  use  of  Sarah  Martin,  and  her 
assigns  for  her  life,  with  remainder  to  the  use 
of  such  child,  or  such  one  or  more  of  the  chil- 
dren of  the  marriage,  and  for  and  during  such 
estate  or  estates,  interest  or  interests,  and 
in  such  parts,  shares,  or  proportions,  and 
manner  and  form,  and  with  and  under  such 
restrictions,  limitations  over,  charge  and 
charges  for  the  benefit  of  the  same  children, 
or  some  or  one  of  them,  or  without  any  re- 
striction, limitation  over,  or  charge,  as 
Edward  Berkeley  Napier,  at  any  times 
thereafter,  in  or  by  any  deed  or  deeds, 
writing  or  writings,  with  or  without  power 
of  revocation,  and  new  appointment,  to  be 
by  him  sealed  and  delivered,  in  the  presence 
of,  and  attested  by  two  or  more  credible 
witnesses,  or  in  and  by  his  last  will  and  tes- 
tament, in  writing,  or  any  codicil  thereto  to 
be  by  him  signed  and  published  in  the  pre- 
sence of,  and  attested  by  three  or  more  cre- 
dible witnesses,  should  nominate,  limit,  di- 
rect, or  appoint ;  and  for  want  of  such  no- 
mination, limitation,  direction,  or  appoint- 
ment, to  the  use  of  all  and  every  the  child 
and  children  of  Edward  Berkeley  Napier 
and  Sarah  Martin,  equally  to  be  divided  be- 
tween them,  if  more  than  one,  as  tenants  in 
common  in  tail,  with  cross  remainders  be- 
tween or  amongst  them,  in  tail,  with  remain- 
der to  the  use  of  the  right  heirs  of  Edward 
Berkeley  Napier  for  ever. 

Sarah,  the  wife,  died  before  1 799,  leaving 
a  son  and  daughter,  the  only  issue  of  the 
marriage. 

In  1799,  Edward  Berkeley  Napier  made 
his  will,  executed  and  attested  in  the  man- 
ner required  to  pass  freehold  estates,  and 
also  in  the  manner  required  for  the  due 
execution  of  the  power  reserved  by  the 
settlement.  By  that  will  he  gave  a  large 
legacy  to  his  daughter,  and  then  devised  aa 
follows : — 

"  I  give,  devise,  limit,  and  bequeath  unto 
my  son  Gerard  Martin  Berkeley  Napier,  his 
heirs,  executors,  administrators,  and  assigns, 
all  and  singular  my  manors,  messuages,  lands, 
tenements,  and  hereditaments,  situate,  lying, 
and  being  in  the  several  and  respective  pa- 
rishes of  Martock,  Tintenhall,  Ivelchester, 
Sock  Dennis,  Lamyat,  Ditcheal,  Bruham 
Burton,  and  East  Pannard,  or  elsewhere, 
within  the  said  county  of  Somerset,  and 
every  part  and  parcel  thereof,  to  hold  the 
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same  premises,  with  their  rights,  members, 
and  appurtenances,  unto  and  to  the  use  of 
my  son,  Gerard  Martin  Berkeley  Napier, 
his  heirs,  executors,  administrators,  and 
assigns,  according  \o  the  nature  of  the  said 
estates  respectively ;  but,  in  case  my  said 
son  shall  happen  to  die  before  he  shall  at- 
tain the  age  of  twenty-one  years,  without 
leaving  lawful  issue  of  his  body  living,  or  in 
ventre  sa  mere,  at  the  time  of  his  decease, 
which  shall  be  afterwards  born  alive,  then  I 
give,  devise,  limit,  and  bequeath  the  same 
manors,  messuages,  lands,  tenements,  here- 
ditaments, and  premjses,  and  every  part  and 
parcel  thereof,  unto  and  to  the  use  of  my 
said  daughter,  Letitia  Sarah  Napier,  her 
heirs,  executors,  administrators,  and  assigns, 
according  to  the  nature  of  the  said  estates 
respectively ;  but,  in  case  my  said  daughter 
shall  happen  to  die  before  she  shall  attain 
the  said  age  of  twenty-one  years,  and  with- 
out leaving  lawful  issue  of  her  body  living 
at  the  time  of  her  decease,  then  I  give,  de- 
vise, and  bequeath  unto  my  relations,  John 
Berkeley  Burland,  Henry  Berkeley  Port- 
man,  Edward  Berkeley  Portman,  Thomas 
Berkeley  Troyte,  and  the  Rev,  Edward 
Berkeley  Troyte,  LL.D.,  and  Charles 
Knatchbull,  all  and  singular  die  said  ma- 
nors, messuages,  lands,  tenements,  heredi- 
taments, and  premises,  and  every  part  and 
parcel  thereof,  with  their  rights,  royalties, 
privileges,  -advantages,  emoluments,  here- 
ditaments, and  appurtenances,  to  hold  the 
same  premises,  with  their  rights,  members 
and  appurtenances,  unto  the  said  John 
Berkeley  Burland,  Henry  Berkeley  Port- 
man,  Edwary  Berkeley  Portman,  Thbmas 
Berkeley  Troyte,  Edward  Berkeley  Troyte, 
and  Charles  Knatchbull,  their  heirs,  execu- 
tors, and  administrators,  to,  for,  and  upon 
the  several  uses, trusts,  intents  and  purposes, 
and  subject  to  the  promises  and  declarations 
hereinafter  expressed  and  contained,  of  and 
concerning  the  same :  (that  is  to  say)  c  to 
the  only  proper  use  and  behoof  of  Letitia 
Napier,  my  mother,  and  her  assigns,  for  and 
during  the  term  of  her  natural  life,' "  with 
divers  remainders  over. 

In  a  subsequent'part  of  the  will,  the  tes- 
tator directed  his  executor  to  take  care  of 
certain  title  deeds  in  his  dwelling-house, 
and,  amongst  others  enumerated,  "also  Mrs. 
Martin's  marriage-settlement,  under  which 
he  has  only  an  interest  for  her  life  in  an 


estate  at  Lamyat,  a  copy  of  which  settle- 
ment will  be  found  amongst  the  title  deeds 
of  my  Lamyat  estate." 

The  testator  had  some  lands  in  the  parish 
of  Lamyat,  besides  those  which  were  in- 
cluded in  the  settlement. 

The  question  was,  whether  the  lands  in 
Lamyat,  over  which  he  had  a  power,  passed 
by  the  devise. 

Mr.  Preston  contended,  that  they  did  not 
pass : 

Mr.  Sugden,  that  they  did  pass. 

The  Vice  Chancellor. — The  short  case 
is  this : — a  devisor  makes  a  will,  and  hfe 
gives  land  in  ten  parishes  in  general  words 
("  all  my  lands  in  the  ten  parishes,"  naming 
them,)  to  his  son,  in  fee,  with  remainders 
over  in  certain  events.  In  five  of  these 
parishes  he  had  only  lands  in  fee ;  in  four 
of  these  parishes  he  had  no  lands  in  fee, 
but  had  lands  subject  to  a  power ;  and 
in  one  of  these  parishes,  called  Lamyat,  he 
had  both  lands  in  fee,  and  also  lands  sub- 
ject to  a  power.  As  to  the  lands  in  the 
five  parishes,  in  which  he  had  only  lands  in 
fee,  it  could  not  be  disputed,  that  these 
passed  by  the  will.  As  to  the  lands  in  the 
four  parishes,  in  which  he  had  only  lands  sub- 
ject to  the  power,  it  could  not  be  disputed, 
that  those  too  passed ;  otherwise  the  will, 
as  to  those  lands,  would  have  been  wholly 
inoperative.  But  it  was  contended,  that 
the  devise  of  lands  in  Lamyat,  where  he  had 
both  lands  in  fee,  and  also  lands  subject  to 
a  power,  would  be  satisfied  by  a  devise  of 
the  lands  in  fee ;  and,  consequently,  that, 
the  lands  subject  to  the  power  did  not  pass. 
The  devise  t6  the  son  was  a  devise  accord- 
ing to  the  power ;  for  the  son  was  within 
the  reach  of  the  power,  and  the  next  imme- 
diate remainders  to  the  daughters  were  also 
within  the  provisions  of  the  power  ;  but 
there  were  certain  devises  over,  which  were 
to  persons  who  were  not  within  the  provi- 
sions of  the  power. 

It  was  contended  for  the  devisee,  that  it 
was  to  be  considered,  that  here  was  a  direct 
reference  to  the  power ;  because,  it  being 
admitted,  that  the  lands  in  the  four  parishes, 
where  he  had  only  lands  subject  to  the 
power,  would  pass  by  the  devise,  upon  the 
intention  of  the  testator,  that  amounted  to 
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an  admission,  that  the  testator  had  the  power 
In  his  view;  for  otherwise  these  lands 
could  not  have  been  intended  to  pass  ;  and 
if  he  had  the  power  in  his  view,  it  was  in- 
sisted, that  he  must  be  intended  to  have 
meant,  that  as  to  the  lands  in  Lamyat,  not 
only  his  lands  in  fee  should  pass,  but  also 
the  lands  subject  to  the  power.  If  the 
case  had  been  unprejudiced  by  decision,  my 
mind  would  have  been  very  much  shaken 
by  the  argument ;  but,  in  cases  of  this  na- 
ture, I  believe  that  I  best  advance  the  in- 
terests of  the  public,  when  I  follow  decisions, 
where  I  find  decisions  expressly  in  point, 
leaving  the  decisions  which  I  follow,  as  well 
as  my  own  decisions,  if  they  be  not  correct, 
to  be  set  right  by  the  court  of  ultimate  ap- 
peal. Now  in  the  case  of  Lewis  v.  LeweU 
l&h(l)  the  very  point  occurred.  That  was 
a  case  in  which  the  testator  having  freehold' 
lands  in  fee,  and  freehold  lands  subject  to  a 
power,  and  having  copyhold  lands  subject  to 
a  power,  but  no  copyhold  lands  in  fee,  de- 
vised all  his  real  estate  :  it  was  admitted, 
that  under  the  devise  of  all  his  real  estate, 
the  copyhold  land  subject  to  the  power 
would  not  pass ;  because,  as  he  had  freehold 
lands  in  fee,  those  freehold  lands  in  fee 
would  satisfy  the  terms  of  the  will.  Now 
I  confess,  that  was  a  very  strong  case; 
because  the  words  there  were  a  devise  not 
of  freehold'  and  copyhold  lands,  but  of  all 
his  real  estate ;  and  yet  it  was  held,  that 
although  the  testator  must  be  considered  as 
having  his  copyhold  subject  to  the  power  in 
view ;  yet  his  freehold  lands  subject  to  the 
power  would  not  pass.  That  was  a  stronger 
case  than  the  present;  and,  therefore,  though 
I  confess,  if  the  question  were  unprejudiced 
by  decision,  my  mind  would  waver  extremely 
upon  it ;  yet  I  think  I  do  my  duty  best  by 
following  that  decision ;  and  by  declaring, 
therefore,  that  the  lands  in  the  parish  of 
Lamyat,.  subject  to  the  power,  did  not  pass 
by  this  devise* 
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SCOTT  V.  HANSON. 


July 

Specific  performance. 

Meadow,  though  only  imperfectly  watered, 
is  not  improperly  described  as  water  meadow. 

(t)  l  Turner's  Rep.  104. 


Vague  and  indefinite  words  in  particulars 
of  sale  ought  to  be  considered  by  a  purchaser 
merely  as  a  ground  of  inquiry ;  and  their 
inaccuracy  does  not  form  a  sufficient  objection 
to  a  suit  for  specific  performance. 

Right  to  the  use  of  water. 

This  was  a  bill  by  a  vendor,  to  enforce 
the  performance  of  a  contract  for  the  pur- 
chase of  fourteen  acres  of  land,  called  the 
Mill-meadow,  and  described  in  the  parti- 
culars of  sale  as  uncommonly  rich  water- 
meadow,  the  apportioned  rent  of  which  was 
751.  per  annum. 

The  vendor  objected  to  perform  his  con- 
tract on  circumstances  connected  with  the 
nature  of  the  property,  which  are  stated  in 
the  judgment  of  the  Vice  Chancellor, 

First, — He  objected  that  the  land  was 
not  water  meadow  in  any  fair  sense  of  the 
words. 

Secondly, — That  there  was  not  a  full  right 
to  the  use  of  the  water,  with  which  it  was 
partially  irrigated. 

Thirdly, — That  the  water  could  not  be 
safely  employed  in  irrigation  without  con- 
stant danger  of  injury  to  a  neighbouring 
property  belonging  to  Lord  Northesk. 

Fourthly, — That,  at  all  events,  the  land 
could  not  be  considered  as  uncommonly 
rich  water  meadow ;  that  the  vendor  there- 
fore had  been  guilty  of  misrepresenta- 
tion, and  ought  to  be  left  to  his  remedy  at 
law. 

Mr.  Sugden  appeared  for  the  vendor  : 
Mr.  Heald  was  for  the  purchaser. 

The  Vice  Chancellor. — The  manner  in 
which  the  mill-meadow  is  irrigated  is  the 
following : — The  water-carriage  is  on  a  dead 
level ;  the  channel  of  the  water  is  on  a  dead 
level ;  the  meadow  is  on  a  dead  level,  and 
nearly  on  the  same  level  with  the  water- 
carriage.  There  is  a  hatch  placed  where 
it  joins  some  property  of  Lord  Northesk  ; 
by  keeping  the  hatch  down,  the  water  is 
raised  to  such  an  additional  height  that  it 
will  overflow  the  mill-meadow ;  Lord  Nor- 
thesk's  property  is  on  a  different  level  from 
the  mill-meadow ;  it  is  considerably  lower. 
The  consequence  is,  that  the  owners  of  the 
mill- meadow  must  be  very  careful  in  the 
use  of  this  hatch ;  because,  if  they  keep  it 
up  a  little  too  long,  the  water  will  overflow 
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the  farm-yard  of  some  premises  on  Lord 
Northesk's  land. 

The  mode  of  watering  the  mill-meadow 
has  continued  for  upwards  of  thirty  years ; 
and  the  owner  of  the  mill-meadow  has  con- 
stantly repaired  the  hatch.     Till  1810  the 
mill  and  the  mill-meadow  belonged  to  the 
same  person ;  at  that  time  they  were  sold 
in  separate  lots,  and  the  first  question  is, 
whether  was   the  mill-meadow  conveyed 
with  all  those  appurtenances  and  conveni- 
ences which  the  owner  of  the  united  pro- 
perty had  used  for  this  meadow  ?    Now,  as 
between  the  two  purchasers,  the  owner  of 
the  mill-meadow  is  entitled  to  the  use  of  the 
water  ;  for,  according  to  the  particulars  of 
the  sale,  the  purchaser  of  the  mill  pur- 
chased with  notice,  that  it  was  the  intention 
of  the  parties  to  convey  the  mill-meadow 
with  the  use  of  the  water. 

The  next  question  is,  is  he  entitled  to 
this  convenient  use  of  the  water  as  against 
Lord  Northesk's  t  This  water  has  been  so 
used  for  upwards  of  thirty  years,  and  the 
owner  of  the  meadow  has  constantly  re- 
paired the  hatch.  This  water  having  been 
used,  as  stated,  for  thirty  years,  there  is  a 
legal  presumption  of  a  grant  to  use  this 
hatch  from  Lord  Northesk,  so  as  to  make 
this  a  water-meadow.  Therefore  this  is  a 
water-meadow,  though  it  is  not  a  perfect 
water-meadow. 

As  to  the  other  point,  that  of  misrepre- 
sentation, his  Honour  reserved  his  judg- 
ment. 

The  Vice  Chancellor.— This  is  a  case  of 
some  nicety.  An  estate  sold  by  auction 
was  described  in  the  particulars  as  con- 
sisting of  fourteen  statute  acres  of  un- 
commonly rich  water-meadow  land,  let  on 
lease  for  a  term  of  years.  And  it  was  fur- 
ther stated,  that  the  apportioned  rent  for 
this  part  of  the  property  was  751.  a  year. 
In  a  suit  by  the  vendor,  for  specific  per- 
formance, it  appeared,  that,  on  account  of 
the  high  level  of  this  meadow  and  the  low 
level  of  some  adjoining  land,  this  land  was 
imperfectly  watered.  It  was  objected  by 
the  purchaser,  that  it  was  not  proved  to  be 
a  water-meadow ;  I  was  of  opinion  that  a 
meadow,  watered,  though  imperfectly,  was 
not  improperly  described  as  a  water- 
meadow. 


The  purchaser  then  insisted,  that  to  de- 
scribe it  as  an  uncommonly  rich  water- 
meadow  was  a  misrepresentation,  and  that 
the  Court  would  leave  the  vendor  to  his 
action  at  law.  On  the  other  hand,  the  plain- 
tiff relied  on  Trower  v.  Newcombe ;  (l)  and 
he  further  argued,  that  here  the  amount  of 
the  annual  rent  of  the  premises  being  stated, 
which  was  the  criterion  of  value,  the  pur- 
chaser could  not  be  deceived  by  the  other 
statements  of  the  particulars. 

I  do  not  accede  to  the  argument  that  the 
principles  on  the  subject  of  representation 
are  uniformly  the  same  in  equity  and  at 
law.  In  Stuart  v.  A  Ms  ton,  (2)  Lord  Eldon 
states  the  doctrine  of  the  Court  to  be  other- 
wise. In  a  bill  for  specific  performance,  it 
is  not  enough  to  say  that  the  purchaser  has 
been  negligent,  if  the  vendor  in  his  conduct 
has  been  unjust :  it  is  enough  at  law.  I 
agree  with  Sir  William  Grant,  that  a  repre- 
sentation, which  is  vague  and  indefinite, 
ought  to  be  treated  by  a  purchaser  only  as 
a  ground  of  inquiry :  and  the  doubt  in  the 
case  of  Trower  v.  Newcombe  was,  whether 
the  purchaser  was  not  justified  in  assuming 
that  the  representations  there  made  amount- 
ed to  a  statement,  that  the  incumbent  was 
eighty-two  years  of  age.  Unless  the  par- 
ticulars of  sale  here  can  be  considered  as 
amounting  to  a  representation  that  the  land 
was  perfectly  watered,  the  expressions  are 
vague  ;  and  I  think  I  should  strain  the 
meaning  of  the  words,  if  I  did  not  confine 
them  to  the  quality  of  the  land.  They 
purport  to  be  merely  an  opinion  as  to  the 
quality  of  the  land,  on  which  a  purchaser 
ought  not  to  have  placed  reliance. 

I  lay  no  stress  on  the  circumstance  of 
mentioning  the  rent;  because  it  is  part  of  a 
gross  rent  paid  for  that  land  with  other  land, 
and  is  arbitrarily  apportioned. 

The  purchaser  must  complete  his  con- 
tract. 

(1)  3  Merir.  704. 
(t)  1  Merir.  S3. 
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JOHN  HIBTT  AND  MART  BIS 
WIFE  V.  THE  ATTORNEY  GE- 
NERAL, JOHN  BOWDEN,  AND 
EVAN  LLOYD,  DEFENDANTS. 

The  income  of  certain  personal  property 
is  given  to  A  for  life  ;  and,  after  his  decease, 
to  B :  A  is  convicted  of  a  capital  felony  ; 
and  receives  sentence  of  death,  which  is  com" 
muted  into  transportation  for  life ; — Held, 
that  B's  interest  does  not  take  effect  by  the 
forfeiture  of  A,  and  that  the  Crown  is  enti- 
tled to  the  income  during  the  life  of  A* 

By  settlement,  bearing  date  the  10th  of 
June  1815,  and  made  between  the  plain- 
tiffs of  the  one  part,  and  the  defendants, 
John  Bowden  and  Evan  Lloyd,  of  the 
other  part,  in  pursuance  of  an  order  in  a 
certain  cause  then  depending  in  the  Court 
of  Chancery,  a  sum  of  1111/.  12*.,  $1.  per 
cent,  consolidated  bank  annuities,  was  set- 
tled in  the  names  of  the  said  John  Bowden 
and  Evan  Lloyd  upon  trust,  to  pay  two-fourth 
parts  of  the  dividends  thereof  to  the  plain- 
tiff Mary  Hiett  for  her  life,  for  her  sepa- 
rate use ;  one  other  fourth  part  of  such 
dividends  to  John  Thomas  Hiett,  the  only 
son  of  the  plaintiffs,  during  the  joint  lives 
of  the  plaintiffs,  and  the  remaining  one- 
fourth  part  of  such  dividends  to  the  plaintiff 
John  Hiett  for  his  life ;  and,  after  the  de- 
cease of  either  of  the  plaintiffs,  to  pay  that 
share  of  the  dividends,  to  which  he  or  she 
had  been  entitled  during  his  or  her  life,  to 
the  said  John  Thomas  Hiett,  during  the 
life  of  the  survivor  of  the  plaintiffs ;  and 
after  the  decease  of  the  said  J.  T.  Hiett,  in 
case  he  should  die  in  the  lifetime  of  the  plain- 
tiff Mary  Hiett,  upon  trust,  to  pay  his  share 
of  the  dividends  to  her  for  her  own  use ; 
and  after  the  decease  of  the  plaintiff  John 
Hiett,  in  case  she  should  survive  him  and 
the  said  John  Thomas  Hiett,  upon  trust,  to 
pay  the  dividends,  to  which  he  was  entitled, 
to  her  for  her  own  use  during  her  life  ;  and 
after  the  decease  of  the  plaintiffs,  Mary 
Hiett  and  the  said  John  Thomas  Hiett,  in 
case  the  plaintiff  John  Hiett  should  survive 
them,  upon  trust,  to  pay  the  whole  of  such 
dividends  to  the  plaintiff  John  Hiett  for  his 
life ;  and  after  the  decease  of  the  survivor 
of  the  plaintiffs,  upon  trust,  to  pay  and 
transfer  the  said  principal  sum  equally 
amongst  all  and  every  the  children  of  the 


plaintiff  John  Hiett,  on  the  body  of  the  plain* 
tiff  Mary  Hiett  lawfully  to  be  begotten, 
share  and  share  alike,  if  more  than  one;  and 
if  but  one,  then  the  whole  to  such  child;  pro- 
vided that,  in  case  there  should  be  no  chil- 
dren of  the  plaintiffs,  or,  there  being  one  or 
more  such  child,  such  of  them  as  should 
be  a  son  or  sons  should  die  before  21  years, 
*r,  being  a  daughter  or  daughters,  should  die 
before  she  or  they  should  attain  that  age  or 
be  married,  then  the  said  principal  sum  to 
go  and  be  paid  to  such  person,  in  such  shares 
and  payable  in  such  manner  as  the  plain- 
tiff Mary  Hiett,  whether  covert  or  sole, 
should,  by  her  will  in  writing  executed  and 
attested  as  therein  mentioned,  give  or  be- 
queath the  same;  and  in  default  thereof, 
then  the  whole  of  such  principal  sum  to  be 
divided  amongst  such  persons  as,  if  the  said 
Mary  Hiett  had  died  intestate  and  unmar- 
ried, would  have  been  her  next  of  kin. 

The  plaintiffs  had  issue,  only  one  son, 
John  Thomas  Hiett,  who  had  been  convict- 
ed at  the  Old  Bailey  Sessions  in  the  month 
of  January  1817,  of  a  capital  felony,  for 
which  sentence  of  death  was  passed  upon 
him.  That  punishment  was  afterwards  com- 
muted into  transportation  for  life,  and  he 
was  sent  to  Botany  Bay. 

The  only  question  in  the  cause  was,  whe- 
ther, upon  the  conviction  of  John  Thomas 
Hiett,  his  mother,  Mary  Hiett,  became  en- 
titled to  his  one-fourth  part  of  the  dividends ; 
or  whether  the  Crown  was  entitled  to  re- 
ceive during  his  life  that  one-fourth  part  of 
the  income  of  the  fund. 

Mr.  Beames  appeared  for  Mary  Hiett. 

It  cannot  be  doubted  that  the  intention 
of  the  parties  to  the  settlement  was,  that 
Mary  Hiett's  interest  should  commence  as 
soon  as  that  of  her  son  should  cease.  Her 
interest  is  limited  by  way  of  remainder 
upon  the  interest  given  to  him;  and  the 
moment  his  estate  determines,  hers  will 
cease.  In  Dansen  v.  Howes,  (1)  a  testator 
directed  that  the  interest  of  his  personal 
estate  should  be  paid  to  his  wife  during  her 
life,  and  that,  after  her  decease,  the  prin- 
cipal should  be  paid  to  his  mother  and  her 
children.  There  Lord  Hardwicke  says, 
"  The  words  after  her  decease  are  not  to 
be  considered  strictly  to  mean  after  her  tia- 

(1)  Ambler,*76. 


70 


CASES  IN  CHANCERY. 


tural  death,  but  after  the  determination  of 
her  interest  by  natural  death,  civil  death, 
forfeiture,  or  otherwise ;  like  the  case  of  a 
limitation  of  real  estate  to  A  for  life,  and 
after  his  death  to  B  ;  B  will  be  entitled  not 
only  on  the  natural  death  of  A,  but  on  his 
civil  death,  forfeiture,  or  any  other  determi- 
nation of  A's  estate  in  his  lifetime.*9  That 
is  a  direct  authority  in  the  present  case. 
Here  John  Thomas  Hiett  is  civilly  dead : 
lie  has  forfeited  his  interest,  and  is  no  longer 
entitled  to  recover  one  farthing  of  the  in- 
come. According  to  Lord  Hardwicke's  doc- 
trine, therefore,  the  interest  limited  to  his 
mother  by  way  of  remainder  will  now  take 
effect* 

Mr.  Wray  appeared  on  behalf  of  the 
Crown. 

The  effect  of  the  conviction  of,  and  sen- 
tence passed  upon  John  Thomas  Hiett  was 
not  to  cause  the  determination  of  the  life 
interest  limited  to  him,  but  to  transfer  it 
from  him  and  vest  it  in  the  Crown. 

The  Vice  Chancellor. — The  only  question 
in  this  cause  is,  as  to  the  effect  of  the  limi- 
tations over  to  Mary  Hiett.  Property  was 
settled  by  deed,  so  that  the  income  of  a  part 
of  it  was  given  to  John  Thomas  Hiett  for 
life,  and  if  he  (lied  in  the  lifetime  of  his 
mother,  it  was  to  go  over  to  her.  John 
Thomas  Hiett  committed  a  felony  and  was 
transported :  and  it  has  been  argued,  that 
the  consequence  of  this  was  the  determina- 
tion of  his  life  estate,  and  that  the  mother 
succeeded  to  the  income  of  the  fund  as  if 
he  were  dead.  This  conviction  for  felony 
amounts,  it  is  said,  to  a  civil  death ;  and 
a  case  in  Ambler  is  referred  to,  in  which 
Lord  Hardwicke  is  made  so  to  express  him- 
self. No  such  point,  however,  arose  in  the 
case  on  which  Lord  Hardwicke  is  repre- 
sented as  having  uttered  the  dicta  which  are 
relied  on;  and  it  is  impossible  that  he 
should  have  expressed  the  opinions  there 
attributed  to  him.  The  conviction  for  fe- 
lony causes  a  forfeiture  to  the  Crown,  but 
is  not  a  determination  of  the  estate.  It 
vests  the  interest  in  the  Crown,  but  does 
not  determine  it.  Here  the  mother  is  not 
entitled  until  the  son  is  naturally  dead. 

.  The  ordinary  part  of  the  decree,  so  far 
as  it  related  to  the  point  in  question,  was 
as  fellows : — 


And  it  is  ordered,  that  the  remaining 
fourth  part  of  such  dividends  be  paid  to 
such  person  or  persons  as  his  Majesty  shall, 
by  his  royal  sign  manual,  appoint  to  receive 
the  same  during  the  joint  lives  of  the  plain- 
tiffs John  Hiett  and  Mary  his  wife,  and  of 
John  Thomas  Hiett,  in  the  pleadings  named, 
or  until  the  further  order  of  this  Court ; 
and,  on  the  death  of  either  of  the  said  plain- 
tiffs, or  of  John  Thomas  Hiett,  any  persons 
interested  in  such  dividends  are  to  be  at 
liberty  to  apply  to  this  Courit  as  they  may 
be  advised. 


u 


VICKBRY  V.  WEDGER. 


1826 
July 

In  an  interpleading  suit,  the  plaintiff  ought 
not  to  obtain  the  common  injunction. 

The  practice  is,  for  him  to  obtain  a  special 
injunction,  upon  bringuig  the  money  into 
court* 

This  was  a  bill  of  interpleader.  The 
plaintiff  had  obtained  the  common  injunc- 
tion for  want  of  answer.  Afterwards,  upon 
paying  the  money  into  court,  he  had  ob- 
tained also  a  special  injunction. 

One  of  the  defendants,  having  put  in  his 
answer,  had  obtained  the  order  nisi  to  dis- 
solve the  injunction. . 

Mr.  Walker  now  moved  to  make  the 
order  nisi  absolute. 

Mr.  Knight,  contra. 

Vice  Chancellor. — It  has  often  occurred 
to  me  that  it  would  be  an  useful  practice  to 
compel  the  plaintiff,  in  an  interpleading 
suit,  to  obtain  the  common  injunction ;  be- 
cause it  would  force  him  to  come  here  early, 
instead  of  allowing  the  action  to  go  on.  As 
the  practice  now  stands,  an  interpleading 
plaintiff  may  suffer  the  action  to  be  upon 
the  eve  of  trial,  and  then,  by  paying  the 
money  into  court,  he  can  stop  the  proceed- 
ings. However,  the  practice  is,  that  he 
need  not  obtain  the  common  injunction: 
bringing  the  money  into  court,  he  is  entitled 
to  a  special  injunction. 

This  plaintiff  has  obtained  both  the  com- 
mon injunction  and  the  special  injunction. 
The  special  injunction  restraining  all  pro* 
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ceedings,  it  would  be  absurd,  while  it  exists, 
to  dissolve  tbe  common  injunction  which 
stays  only  execution.  I  can  make  no  order, 
therefore,  upon  this  motion. 


54.   3 


ANONYMOUS. 


1856 

July  24 

The  defendant  is  not  entitled  to  call  on  a 
plaintiff  to  give  security  for  costs,  though  it 
is  sworn  and  not  contradicted,  that  the  plain- 
tiff usually  resides  abroad,  and  is  about  to 
quit  the  country. 

A  motion  was  made  that  a  plaintiff*  should 
give  security  for  costs.  In  the  bill  he  was 
described  as  of  a  specified  place  in  London. 

The  motion  was  supported  by  an  affida- 
vit, that  the  plaintiff  and  his  family  usually 
resided  at  Marseilles,  and  that  he  was  about 
to  quit  the  country. 

Mr.  Anderdon  appeared  in  support  of  the 
motion. 

Mr.  Garratt  (contra)  insisted  that  the 
affidavit  shewed  that  the  plaintiff  was  within 
the  jurisdiction  of  the  court*  and  therefore 
that  the  application  was  premature. 

The  Vice  Chancellor  refused  the  motion. 


.} 


DAVID  V.  WILLIAMS. 


1826 

August 

An  exception  to  the  Master's  report  of  im- 
pertinence, may  be  taken  even  after  an  order  to 
expunge  the  impertinence  has  been  obtained. 

After  a  party,  who  has  obtained  an  order 
to  expunge,  has  been  served  with  an  order  for 
setting  down  exceptions  to  the  Master's  re- 
port of  impertinence,  it  is  irregular  in  him 
to  proceed  to  expunge,  or  to  enforce  the  pay- 
ment of  costs. 

This  was  a  motion  to  discharge  an  at- 
tachment for  irregularity.  The  circum- 
stances of  the  case  are  stated  in  his  Honour's 
judgment 

Mr.  Knight  was  for  the  motion : 
Mr.  Home,  contra. 


•  » 

The  Vice  Chancellor. — This  was  a  motion 
on  the  part  of  the  defendant  to  set  aside  an 
attachment  for  irregularity. 

The  attachment  had  issued  fpr  the  non- 
payment of  costs  to  the  plaintiff  of  matter 
expunged  .as  impertinent. 

After  the  Master  had  reported  an  answer 
and"  affidavit  impertinent,  the  plaintiff  ob- 
tained the  usual  order  to  expunge  I  after  the 
order  was  obtained,  but  before  it  was  acted 
upon,  the  defendant  took*  exceptions,  and 
obtained  the  order  to  set  them  down,  and 
a  certificate  that  the  exceptions  were  set 
down.  He  then  received  notice,  by  a  war- 
rant from  the  Master,  to  attend  to  expunge 
the  impertinent  matter.  There  was  also  a 
warrant  to  proceed  to  a  taxation  of  costs. 

The  solicitor  for  the  defendant  attended, 
and  objected  to  the  Master's  clerk,  that  the 
Master  could  not  proceed  to  expunge,  be- 
cause, the  defendant  having  filed  exceptions, 
the  Master  was  concluded.  Notwithstand- 
ing this,  the  Master  did  proceed  to  expunge 
and  to  tax  the  costs,  and  the  attachment 
issued  to  enforce  the  costs  so  taxed. 

By  the  practice,  a  defendant  is  at  liberty 
to  file  exceptions  to  the  Master's  report  at 
any  time  before  the  impertinence  is  actu- 
ally expunged  :  and  the  order  to  expunge 
does  not  make  any  difference.  Consequently 
the  proceedings  were  irregular,  and  the  at- 
tachment must  be  discharged. 

The  attachment  was  discharged. 


1826.  y 


Ex  parte  castell, 

IN  THE  MATTER  OF  WE  NT  WORTH, 
CHALONER,  AND  CO. 

Five  persons  are  co-partners  in  one  bank, 
and  four  of  them  are  co-partners  in  another 
bank  ;  in  consequence  of  their  banking  trans- 
actions, the  smaller  firm  becomes  indebted  to 
the  larger,  and  a  commission  issues  against 
the  five  co-partners : — Held,  that  the  larger 
firm  is  entitled  to  prove  against  the  less,  the 
debt  due  to  it  from  the  latter. 

Wentworth,  Chaloner,  the  two  Rish- 
worths,  and  Woolley,  carried  on  the  trade 
of  bankers  in  co-partnership  at  York;  Went- 
worth, Chaloner,  and  the  two  Rish worths, 
carried  on  a  like  business  in  partnership  at 
Wakefield.     A  commission  of  bankrupt  is- 
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sued  against  all  die  five  partners.  The  two 
firms  had  banking  transactions  with  each 
other ;  the  result  of  which  was,  that,  at  the 
date  of  the  commission,  upwards  of  1 10, 000  J. 
was  due  from  the  Wakefield  bank  to  the 
York  bank. 

Some  of  the  creditors  of  the  York  bank 
presented  a  petition,  praying  that  the  part- 
nership of  the  Ave  might  be  declared  enti- 
tled to  prove  that  sum  against  the  partner- 
ship of  the  four. 

Mr,  Hart  was  in  support  of  the  pe- 
tition : 

Mr.  Heald,  contra. 

The  argument  turned  wholly  on  the  doc- 
trine laid  down  in  Ex  parte  Sillitoe.  (1) 

The  Vice  Chancellor. — According  to  the 
printed  report  of  the  judgment  of  the  Lord 
Chancellor  in  Ex  parte  Sillitoe,  he  pro- 
ceeded on  this  principle : — That  the  general 
rule  in  bankruptcy  is,  that  a  partner  in  a 
firm  against  which  a  commission  issues  shall 
not  prove  in  competition  with  the  creditors 
of  the  firm,  who  are,  in  fact,  his  own  cre- 
ditors ;  that  this  general  rule  admitted  of 
no  exception,  unless  where  the  partner,  to 
whom  the  firm  was  indebted,  carried  on  a 
distinct  trade,  and  the  debt  from  the  firm 
was  due  to  him  in  respect  of  that  distinct 
trade  ;  that  the  case  of  two  or  more  part- 
ners carrying  on  a  distinct  trade  was  the 
same  case  as  that  of  one  partner  carrying 
on  a  distinct  trade ;  and  that,  though  the  se- 
parate estates  of  the  firm  of  ironmongers 
might  have  proved  the  debt  against  the 
larger  firm,  if  it  had  accrued  due  by  a  deal- 
ing in  their  trade  as  ironmongers ;  yet  they 
could  not  prove  it,  inasmuch  as  it  had  ac- 
crued by  the  loans  of  money. 

Now,  though  it  is  impossible  that  any 
person  can  entertain  more  deference  for  the 
opinion  of  Lord  Eldon  than  I  do,  yet,  where 
my  understanding  is  not  entirely  convinced, 
I  consider  it  to  be  a  duty  I  owe  to  the  public 
to  express  that  difference  of  opinion,  I 
concur  in  all  the  doctrine  laid  down  by  the 
Lord  Chancellor  in  Ex  parte  Sillitoe,  ex- 
cept in  this  proposition — that  there. is  no 
difference  between  the  case  of  one  partner 
carrying  on  a  distinct  trade,  and  the  case  of 
two  or  more  partners  carrying  on  a  distinct 


trade.  As  ageneral  role,  a  firm  of  one  partner 
cannot  prove  against  the  joint  firm,  because 
the  creditors  of  the  joint  firm  are  his  credi- 
tors, and  he  would  be  faking  from  his  credi- 
tors what  ought  first  to  be  applied  in  payment 
of  their  debts.  But,  where  a  firm  consists 
of  two  or  more  partners,  who  carry  on  a 
distinct  trade.,  the  creditors  <5f  the  larger 
firm  are  not  the  creditors  of  the  smaller 
firm,  and  the  smaller  firm  in  proving  against 
the  larger  does  not  prove  against  their  own 
creditors.  On  this  reasoning  I  did  appre- 
hend (and  I  am  not  yet  convinced  of  my 
error),  that  the  smaller  firm  is  in  all  cases 
entitled  to  prove  against  the  larger,  and  that 
it  matters  not  whether  the  debt  arises  from 
goods  sold  or  from  monies  advanced  by  the 
smaller  firm  to  the  larger. 

Even  consistently  with  the  limitation  of 
the  doctrine,  as  laid  down  by  the  Lord 
Chancellor  in  Ex  parte  Sillitoe,  the  petition- 
ers are  entitled  to  prove.  The  York  bank 
placed  large  sums  of  money  in  the  hands  of 
the  Wakefield  bank;  and,  at  the  date  of 
the  commission,  the  balance  thus  in  the 
hands  of  the  Wakefield  bank  exceeded 
1 10,000/.  That  was  in  the  course  of  their 
trade  as  bankers :  and,  therefore,  even  ac- 
cording to  the  limited  position  laid  down  in 
Ex  parte  Sillitoe,  this  balance  would  be  the 
subject  of  proof. 


1826. 


{, 


Ex  parte  stroud, 

IN  THE  MATTER  OF  BATON. 

This  case  involved  the  same  question  as 
the  former  ;  and  the  decision  of  it  was  com- 
prised in  the  same  judgment  with  that  of 
the  York  and  Wakefield  banks. 

Here  some  of  the  partners  of  a  bank 
formed  a  distinct  banking  partnership ;  and 
the  smaller  firm  claimed  to  prove  a  balance 
due  to  them  from  the  larger. 

The  Vice  Chancellor  stated,  that  the 
smaller  bank  had  advanced  money  to  the 
larger ;  that  these  were  advances  made  in 
the  course  of  the  trade  of  the  larger  firm 
as  bankers;  and,  consequently,  that  this 
was  a  dealing  in  their  trade  of  bankers* 

The  proof  was  admitted. 


(1)  1  Glyn  &  Jam.  374. 
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Ex  parte  brenchley, 

IN  THE  MATTER  OF  BRENCHLEY. 


A,  B,  and  C  were  co-partners  as  hankers ; 
B  and  C  were  partners  as  distillers;  the 
bankers  having  advanced  money  to  the  dis- 
tillers, anda  commission  having  issued  against 
the  three: — Held,  that  a  proof  might  be  made 
by  the  estate  of  the  three  co-partners  against 
the  estate  of  the  two  in  respect  of  tlie  debt  due 
from  the  two  to  the  three* 

In  this  case  a  firm  of  three  were  co- 
partners as  bankers ;  of  these  three,  two 
were  co-partners  as  distillers.  At  the  date 
of  die  commission  the  firm  of  distillers  was 
considerably  indebted  to  the  banking  firm. 

The  claim  was  by  the  banking  firm  to 
prove  this  debt  against  the  distillery  firm. 

The  Vice  Chancellor. — Here  the  larger 
firm  of  bankers  lend  their  money  to  the 
smaller  firm  of  distillers.  The  lending  by 
a  banker  is  a  dealing  in  the  way  of  his 
trade;  for  his  profit  arises  from  the  em- 
ployment of  the  money  of  his  customers  to 
his  own  advantage.  When  the  bankers  lent 
to  the  distillers  they  were  dealing  in  the 
way  of  their  trade.  My  opinion  therefore 
is,  that  the  larger  firm  is  entitled  to  prove 
against  the^smaller. 


1826. 
July. 
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TILBURT  V.  WAXEVORD. 


A  testatrix  directs  that  her  trustees  (who 
were  also  her  executors)  should,  within  a  year 
after  her  decease,  pay  to  the  several  persons 
named  in  a  schedule  to  her  will,  the  sums  set 
opposite  to  their  respective  names,  as  vested 
and  transmissible  interests :  in  a  subsequent 
clause  she  gives  3000/.  to  the  trustees,  upon 
trust  to  invest  the  same,  and  pay  it  to  A  on 
her  attaining  twenty-one,  with  a  proviso  that 
it  should  fall  into  the  residue,  if  A  died  under 
twenty-one :  by  the  schedule  to  her  will,  she 
gives  to  her  executors  6001.  in  trust  for  A  in 
addition  to  the  3000/.  given  by  the  will : — 
Held,  that  the  legacy  of  600/.  was  not  af- 
fected by  the  contingency  to  which  the  3000/. 

subject,  but  vested  immediately, 

Chamc.  Vol.  V. 


Mary  Harries,  by  her  will  dated  the  1 1th 
November  1822,  after  making  various  de- 
vises and  bequests,  directed  that  the  trustees 
named  in  her  will  should,  within  one  year 
after  her  decease,  or  so  soon  after  as  they 
could  get  in  any  monies  which  she  might 
have  outstanding  upon  mortgage  br  any 
other  security,  (and  she  directed  her  said 
trustees  to  call  in  the  same  with  all  con- 
venient speed  after  her  decease,)  apply  and 
pay  to  the  several  persons  whose  names 
should  be  contained  in  the  schedule  of  her 
legacies  annexed  to  her  said  will,  and  which 
said  schedule  she  directed  should  be  taken 
as  part  of  her  said  will,  and  which  it  was 
her  intention  should  be  in  her  own  hand- 
writing, the  several  legacies  or  sums  of 
money,  either  in  words  or  figures,  set  oppo- 
site to  the  respective  names,  and  remaining 
unobliterated ;  and  which  said  several  lega- 
cies she  thereby  gave  and  bequeathed  to  the 
several  persons,  whose  names  should  be 
placed  opposite  thereto ;  and  she  desired  that 
the  same  should  be  paid,  if  possible,  within 
the  time  aforesaid  to  her  said  legatees,  as 
vested  and  transmissible  interests. 

In  a  subsequent  clause,  she  directed  that 
her  said  trustees,  and  the  survivor  of  them, 
his  executors  or  administrators,  should  lay 
out  and  invest  the  sum  of  3000/.  either  on 
government  or  real  security,  in  their  own 
names  or  name,  and  pay  and  apply  the  in- 
terest, dividends,  and  annual  produce  thereof 
as  the  same  should  be  received,  or  so  much 
thereof  as  they  should  think  necessary,  in,  •' 
aid  of  certain  other  provisions  thereinbefore 
made  for  that  purpose,  towards  the  main-, 
tenance  and  education  of  her  said  niece, 
Catherine  Harries  Tilbury,  during  her  mi- 
nority ;  and  should  lay  out  and  invest  the 
overplus  thereof,  as  well  as  of  the  rents  of 
her  said  leasehold  premises  respectively* 
freehold  offices  by  her  occupied  with  part 
thereof,  and  right  of  way  throughout  the  said 
stable-yard,  and  also  should  lay  out  and  in- 
vest the  interest  thereof  from  time  to  time, 
in  order  that  the  same  might  accumulate  by 
way  of  compound  interest  during  her  mino- 
rity, upon  trust,  upon  her  attaining  her  age 
of  21  years,  to  pay  or  transfer  tlie  same 
unto  the  plaintiff,  Catherine  Harries  Tit- 
bury  ;  but  if  the  plaintiff  should  die  before 
she  should  have  attained  her  said  age  of 
twenty-one  years,  then  in  trust,  from  and 
after  her  decease,  that  her  said  trustees, 
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and  the  survivor  of  them,  his  executors  or 
administrators  should  stand  possessed  of  the 
said  principal  sum  of  3000/.  or  the  interest 
thereof,  or  so  much  thereof  as  should  be 
unapplied  for  the  purposes  aforesaid,  as  a 
part  of  the  residue  of  her,  the  testatrix's, 
personal  efctate. 

In  the  schedule  annexed  to  the  will,  and 
which  was  referred  to  therein,  were  the  fol- 
lowing words,  in  the  hand-writing  of  the 
testatrix.  "  I  give  and  bequeath  to  my 
executors,  Joseph  Wakeford  and  Thomas 
Davis  aforesaid,  the  sum  of  600/.  in  trust 
lor  my  niece  Mary  Catherine  Harries  Til* 
bury,  over  and  above,  and  in  addition  to  the 
above  3000/.  given  her  by  my  will." 

The  legatee  was  an  infant. 

The  question  was,  whether  the  legacy  of 
600/.  vested  in  the  legatee  on  the  death  of 
the  testatrix ;  or  whether  it  was  subject  to 
the  contingency  to  which  the  3000/.  was  sub- 
ject— namely,  the  contingency  of  the  le- 
gatee's attaining  the  age  of  twenty-one. 

Mr.  Home  appeared  for  the  plaintiff,  the 
legatee: 

Mr.  Tinney,  contra. 

On  behalf  of  the  plaintiff,  it  was  argued 
that  the  testatrix  had  made  a  clear  distinc- 
tion between  the  legacies  contained  in  the 
schedule,  and  the  gift  of  3000/. ;  so  that 
it  would  be  altogether  unreasonable  to  ex- 
tend to  the  former,  a  contingency  which  was 
expressed  with  respect  to  the  latter  only. 
The  legacies  given  by  the  schedule  were  to 
be  paid,  if  possible,  within  a  year  after  the 
testatrix's  decease ;  and  they^were  declared 
to  be  vested  and  transmissible  interests. 
The  600/.  was  a  legacy  given  by  the  sche- 
dule ;  it  was  therefore  a  vested  interest,  by 
the  express  Words  of  the  will ;  and  was  to 
be  paid  within  a  year  after  the  testatrix's 
decease.  The  words  "  over  and  above,  and 
in  addition  to  the  3000/."  did  not  imply,  that 
the  gift  of  600/.  was  to  have  all  the  qualities 
of  the  gift  of  3000/.  They  denoted  simply 
that  it  was  a  benefit  given  over  and  above 
the  latter  legacy  :  and  it  unquestionably  was 
an  additional  benefit,  even  though  it  were  to 
vest  and  become  payable  at  a  different  time. 

On  the  other  hand,  it  was  contended,  that, 
by  the  schedule,  the  600/*  was  given  in  ad- 


dition to  the  -3000/. ;  and  the  thing  added 
must  be  subject  to  the  same  contingencies,  as 
the  thing  to  which  it  is  added.  When  we 
look  to  the  will,  we  find  that  the  3000/.  is  a 
contingent  legacy :  therefore,  the  600/.  must 
be  contingent  too.  The  plain  and  direct 
words  accompanying  this  individual  gift  in 
the  codicil,  cannot  be  controuled  by  the  ge- 
neral words,  which  are  used  prospectively 
with  reference  to  the  legacies  which  the  tes- 
tatrix meant  to  include  in  her  schedule. 

The  Vice  Chancellor  thought  that  the 
question  was  one  of  nicety  :  but  ultimately, 
he  stated  his  opinion  to  be,  that,  having  re- 
gard to  that  clause  of  the  will  in  which  the 
testatrix  declared  that  her  scheduled  legar 
cies  were  to  be  vested  and  transmissible  in- 
terests, the  legacy  of  600/.  was  not  subject  to 
the  contingency,  which  affected  the  legacy 
of  3000/. 

The  decree  declared  that  the  plaintiff  was 
entitled  to  a  vested  and  transmissible  inte- 
rest in  the  600/. 


1826. 


} 


BLOMART  t.  PLATER. 


A  testatrix  directs  all  the  copyholds  which 
mere  then,  or  might  thereafter  he  vested  in  her, 
to  be  sold,  and  distributes  a  fund,  of  which  the 
proceeds  of  this  sale  were  to  form  part,  among 
her  three  children  :  during  her  life,  she  was 
in  the  possession  of  some  copyholds,  which  it 
was  erroneously  supposed  had  passed  to  her 
under  her  husbands  will :  after  her  death,  the 
eldest  son  recovered  them  in  ejectment,  as  cus- 
tomary heir  of  his  father : — Held,  thai  he 
was  not  to  be  put  to  elect  between  his  legal 
right,  as  customary  heir,  and  the  benefits 
given  him  by  the  testatrix's  wiiL 

Thomas  Gregory  Player,  by  his  last  will, 
after  alluding  to  the  disappointment  which 
the  conduct  of  his  eldest  son  had  occasioned 
to  him,  and  the  necessity  he.  was  thus  under 
of  altering  the  dispositions  which  lie  had 
intended  to  make  in  his  favour,  devised  in 
the  following  words : — "  I  give,  devise,  and 
bequeath  all  my  real  and  personal  estate,  of 
every  description  whatsoever,  and  whether 
in  possession,  reversion,  remainder,  or  ex- 
pectancy, with  all  the  appurtenances,  thereto 
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belonging,  unto  my  said  dear  wife,  Isabella 
Player,  her  heirs,  executors,  administrators, 
and  assigns,  and  to  be  at  her  and  their  ab- 
solute and  uncontrouled  disposal ;  it  being 
my  intention,  by  the  recital  hereinbefore 
contained,  only  to  express  my  reasons  for 
making  the  said  general  devise  and  bequest 
to  my  said  wife,  and  not  to  create  any  trust 
or  obligation  whatsoever  upon  her." 

Thomas  Gregory  Player  died,  leaving  his 
widow  him  surviving,  and  also  two  sons  and 
a  daughter.  The  widow  entered  into  pos- 
session of  the  real  and  personal  estate  of  the 
testator,  and,  among  others,  of  some  copy- 
holds, to  which  he  was  entitled  in  fee.  By 
her  will,  reciting  the  will  of  her  husband,  she 
devised  to  trustees,  their  heirs,  executors,  ad- 
ministrators, and  assigns,  "  all  and  singular 
the  freehold  and  leasehold  messuages,  lands, 
tenements,  and  hereditaments,  late  of  or  be- 
longing to  her  said  husband,  the  said  Thomas 
Gregory  Player,  which  passed  to  her  by  his 
said  willy  and  were  then  vested  in  her,  or  in 
any  person  or  persons,  in  trust  for  her,  with 
their  several  rights,  members,  and  appurte- 
nances; and  also  all  and  singular  monies  se- 
cured on  any  mortgage  or  mortgages,  monies 
in  the  public  parliamentary  stocks  or  funds, 
or  in  the  stocks  of  the  Bank  of  England,  or  of 
the  East  India  Company,  and  other  the  mo- 
nies, goods,  bonds,  notes,  and  other  secu- 
rities for  monies  and  chattels,  late  of  or 
belonging  to  her  said  late  husband,  and  all 
other  her  real  and  personal  estate  whatso- 
ever and  wheresoever,  save  and  except  any 
copyhold  messuages,  lands,  tenements,  and 
hereditaments,  of  or  to  which  she  was,  or 
should,  or  might  be  seised  or  entitled,  to 
hold  the  same,"  upon  certain  trusts,  for 
sale  therein  mentioned : "  and  she  did  thereby 
authorise,  empower,  and  require  the  same 
trustees  to  make  sale  and  dispose  of  all  such 
copyhold  messuages,  lands,  and  tenements, 
as  then  were,  or  thereafter  should  or  might 
be  vested  in  her  after  her  decease,  as  soon 
as  conveniently  might  be :  and  she  directed, 
that  the  powers  thereby  given,  with  reference 
to  the  sale  of  the  said  freehold  estates,  should 
apply  also  to  the  sale  of  the  said  copyhold 
premises."  She  then  disposed  of  the  money 
to  arise  by  the  sale  of  the  freeholds,  lease- 
holds, copyholds,  and  personal  estate,  giving 
considerable  benefits  to  her  eldest  son, 
Thomas  Henry  Player. 

After  her  death,  Thomas  Henry  Player, 


who  was  the  customary  heir  and  heir-at- 
law  of  his  father,  brought  an  ejectment  in 
the  King's  Bench  for  the  copyholds ;  and 
he  succeeded  in  recovering  them.  By  this 
decision,  it  was  established,  that  the  copy- 
holds did  not  pass  by  the  father's  will  to  the 
mother. 

Under  these  circumstances,  the  trustees 
and  executors  of  the  testatrix,  Isabella 
Player,  filed  this  bill,  praying  that  Thomas 
Henry  Player  might  be  decreed  a  trustee 
of  the  copyholds  for  the  persons  entitled 
under  his  mother's  will,  or,  if  the  Court 
should  be  of  opinion,  that  he  was  not  a  trus- 
tee, that  he  mi^ht  be  put  to  his  election, 
either  to  take  under  the  testator's  will,  or 
to  relinquish  all  benefit  under  it. 

The  Solicitor  General,  Mr.  Heald,  Mr. 
SJiadwell,  and  Mr.  Roupell,  appeared  for  the 
plaintiffs,  and  for  the  defendants,  in  the  same 
interest  with  the  plaintiffs. 

It  was  evident,  they  contended,  that  the 
testatrix  meant  to  devise  those  copyholds, 
the  property  of  her  late  husband,  of  which 
she  had  been  in  undisturbed  possession,  and 
of  which  she  had  always  been  regarded  as 
the  owner.  These  copyholds  are  to  be  sold, 
in  order  to  create  a  fund,  of  which  she  dis- 
poses, and,  in  disposing  of  it,  she  gives  large 
benefits  to  Thomas  Henry  Player.  He 
cannot  both  claim  against  the  will,  and  take 
under  it.  If  he  insists  on  his  legal  title,  so 
as  to  take  away  the  copyholds  from  the 
operation  of  the  will,  he  must  give  up  his 
claim  to  any  share  of  the  residue  of  the 
fund. 

Mr.  Horne,  Mr.  Sugden,  and  Mr.  Bay  ley  t 
appeared  for  Thomas  Henry  Player. 

The  will  speaks  only  of  copyholds  which 
then  were,  or  thereafter  might  be,  vested  in 
her.  These  copyholds  never  were  vested 
in  her.  Her  possession  had  been  all  along 
tortious.  That  was  decided  by  the  Court 
of  King's  Bench.  The  will,  therefore,  does 
not  operate  upon  the  copyholds,  and  conse- 
quently cannot  raise  a  case  of  election. 

The  Vice  Chancellor  was  of  opinion,  that,* 
looking  at  the  words  of  the  will,  it  was  im- 
possible to  collect  a  clear  intention  to  affect 
the  copyholds  in  question.  These  copy- 
holds had,  upon  the  death  of  Thomas  Gre- 
gory Player,  descended  upon  his  son,  and 
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had  never  been  vested  in  her.  The  only 
copyholds,  which  she  directs  to  he  sold,  or 
of  the  produce  of  which  she  makes  any  dis- 
position, are  copyholds,  which  then  were  or 
thereafter  might  be  vested  in  her :  and  such 
words  cannot  include  copyholds  which  never 
were  vested  in  her.  The  consequence  is, 
that  there  is  no  ground  for  putting  Thomas 
Henry  Player  to  his  election. 


1826. 


}* 


re  saiiori*. 


A  bankrupt  obtains  his  certificate  and  dies; 
afterwards  his  estate  pays  ten  shillings  m 
the  pound : — Held,  that  his  personal  repre- 
sentative is  entitled  to  the  allowance  of  5  per 
cent. 

The  bankrupt  had  obtained  his  certificate 
in  1823,  and  died  in  1824.  In  1826,  a  di- 
vidend of  10*.  in  the  pound  was  declared 
on  the  debts  proved ;  and  a  balance  re- 
mained in  the  hands  of  the  assignees. 

The  administratrix  presented  a  petition, 
praying  that  the  allowance  of  5  per  cent, 
might  be  paid  to  her. 

Mr.  Bickersteth  was  in  support  of  the 
application : 
Mr.  Rose  contra. 

The  question  turned  on  the  construction 
of  the  clause  in  the  Bankrupt  Act,  6  Geo.  4. 
c.16,  which  provides  (s.  128.)  "That  every 
bankrupt  who  shall  have  obtained  his  certi- 
ficate, if  the  net  produce  of  his  estate  shall 
pay  the  creditors  who  have  proved  under 
the  commission  10$.  in  the  pound,  shall  be 
allowed  5  per  cent,  out  of  such  produce,  to 
be  paid  to  him  by  the  assignees,  provided 
such  allowance  shall  not  exceed 400 1" 

On  the  one  hand  it  was  argued  that  the 
enactment  was,  that  every  bankrupt  who  had 
obtained  his  certificate  should,  it  his  estate 
yielded  a  certain  dividend,  have  a  certain 
allowance.  Here  the  bankrupt  had  obtain- 
ed his  certificate,  and  the  estate  had  yielded 
10*.  in  the  pound.  Both  requisites  there- 
fore had  been  complied  with.  It  was  not 
necessary  that  the  dividend  should  be  made 
in  the  lifetime  of  the  bankrupt. 


On  the  other  hand  it  was  said,  that  the 
words  of  the  act  refer  to  the  bankrupt  per* 
sonally,  and  that  no  other  person  had  a 
right  to  claim  the  allowance.  This  right 
however,  did  not  arise  till  the  dividend  was 
made.  If  he  died  before  the  dividend  was 
made,  he  could  not  demand  it ;  and  no  other 
person  could  claim  it  in  his  right. 

The  Vice  Chancellor  was  of  opinion  that 
the  administratrix  was  entitled  to  have  the 
allowance  paid  to  her,  and  made  an  order  to 
that  effect. 


.} 


IK  THE  KATTEfi.  OF  WILLIAMS, 


1826. 
August 

A  petition  ought  not  to  be  presented  pray- 
ing that  another  debt  may  be  substituted  for 
the  debt  of  the  petitioning  creditor,  before  the 
proof  of  the  latter  debt  has  been  expunged  by 
the  commissioners. 

The  assignees,  under  a  commission  of 
bankrupt,  stated  by  their  petition,  that  the 
debt  of  the  petitioning  creditor,  being  the 
result  of  partnership  dealings  between  him 
and  the  bankrupt,  was  not  sufficient  to  sup- 
port the  commission,  but  that  the  debt  due 
to  them,  the  assignees,  was  sufficient  to  sus- 
tain it.  The  prayer  was,  that  the  commis- 
sion might  be  proceeded  in,  and  that,  for  that 
purpose,  the  debt  due  to  them,  the  assig- 
nees, might  be  substituted  for  the  debt  of 
the  petitioning  creditor. 

The  petition  proceeded  on  the  18th  sec- 
tion of  the  new.  Bankrupt  Act,  6  Geo.  4. 
which  provides  "  That  if,  after  adjudication, 
the  debt  or  debts  of  the  petitioning  creditor 
or  creditors,  or  any  of  them,  be  found  in- 
sufficient to  support  a  commission,  the  Lord 
Chancellor,  upon  the  application  of  any 
other  creditor  or  creditors,  having  proved 
any  debt  or  debts  sufficient  to  support  a 
commission,  provided  such  debt  or  debts 
has  or  have  been  incurred  not  anterior  to 
the  debt  or  debts  of  the  petitioning  creditor 
or  creditors,  may  order  the  said  commission 
to  be  proceeded  in,  and  it  shall  by  such 
order  be  deemed  valid." 

Mr.  Montagde  was  in  support  of  the 
petition. 
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Mr.  Beame$  appeared  for  the  petitioning 
creditor. 

The  Vke~  Chancellor  was  of  opinion,  that 
such  a  petition  could  not  be  presented,  till 
the  debt  of  the  petitioning  creditor  had  been 

punged  by  the  commissioners. 


1826. 


{ 


Ex  parte  Harrison 

IN  THE  HATTER  OF  GROVES. 


A  and  B  being  partners,  A  was  declared  a 
bankrupt  under  a  separate* commission :  af- 
terward* a  joint  commission  issued  against  A 
and  B,  under  which  all  the  requisites  were 
proved,  except  an  act  of  bankruptcy  against 
A  : — an  order  was  made  thai  the  assignees 
under  the  separate  commission  should  permit 
the  petitioning  creditor  who  had  sued  out  the 
joint  commission,  to  inspect  the  proceedings 
under  the  separate  commission,  to  enable  him 
to  ascertain  the  act  of  bankruptcy  proved 
under  it. 

Groves  carried  on  business  in  co-partner- 
ship with  Little.  A  separate  commission 
issued  against  Groves,  under  which  he  was 
duly  found  a  bankrupt.  A  few  days  after- 
wards, a  joint  commission  issued  against 
Groves  and  Little ;  but  no  adjudication  had 
taken  place  under  it,  in  consequence  of  the 
petitioning  creditor  not  being  able  to  prove 
thai  Groves  had  committed  an  act  of  bank- 
ruptcy, though  all  the  other  circumstances 
necessary  to  sustain  the  commission  had 
been  established. 

The  petitioning  creditor  now  applied  to 
the  Court  for  an  order  upon  the  assignees 
under  the  separate  commission,  to  permit 
him  to  inspect  the  proceedings  under  that 
commission,  or  such  of  the  proceedings  as 
related  to  the  act  of  bankruptcy  upon  which 
Groves  had  been  declared  a  bankrupt. 

Mr.  Knight  appeared  to  support  the  pe- 
tition. 

All  that  remains  to  be  proved,  in  order  to 
sustain  the  joint  commission  is,  an  act  of 
bankruptcy  on  the  part  of  Groves.  Now, 
that  Groves  has  committed  an  act  of  bank- 
ruptcy is  certain,  for  there  is  a  separate 
commission  in  existence  against  him.  The 
petitioner  was  justified  in  suing  out  the 


joint  commission;  for  he  knew  that  he 
could  prove  all  the  requisites  under  it,  ex- 
cept the  act  of  bankruptcy  against  Groves ; 
and,  as  to  that  act  of  bankruptcy,  he  could 
not  but  give  faith  to  the  existing  commis- 
sion. As  therefore  there  were  proceedings 
under  the  separate  commission,  which 
would  furnish  the  evidence  that  was  requir- 
ed to  sustain  the  joint  commission,  the  Court 
would  not  allow  the  joint  creditors  to  be  de- 
feated, but  would  grant  an  inspection  of 
those  proceedings. 

Mr.  Heald  appeared  for  the  assignees 
under  the  separate  commission. 

There  never  was  an  instance  of  such  an 
application  or  such  an  order.  The  object 
in  suing  out  the  joint  commission  is  to  su- 
persede the  separate  commission.  Why  are 
the  assignees  under  the  latter  commission  to 
furnish  evidence  for  the  purpose  of  de- 
stroying their  own  commission  ? 

The  Lord  Chancellor  ordered  that  the 
petitioner  and  his  solicitor  should  be  per- 
mitted to  inspect  the  proceedings,  under  the 
separate  commission,  for  the  purpose  of 
ascertaining  what  the  act  of  bankruptcy 
proved  under  that  commission  was,  and  how 
it  was  proved. 

The  assignees  under  the  separate  com- 
mission were  to  have  the  costs  of  the  peti- 
tion from  the  petitioner. 


1826. 
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COCKERELL  V.  BARBER. 


A  testator  ghes  a  legacy  to  his  friend  and 
partner  P;  and  he  afterwards  appoints  him 
one  of  his  executors,  and  gives  him  other  be- 
nefits much  greater  than  those  bequeathed  to 
any  of  the  other  executors  :  the  legacies  be- 
queathed to  P  are  not  to  be  considered  as  be- 
queathed to  him  in  his  character  of  executor. 

An  executor  in  India  collecting  assets  in 
India  is  entitled  to  a  commission  of  5  per 
cent,  even  upon  assets  collected  for  the  pay- 
ment of  legacies  given  to  himself. 

He  is  entitled  also  to  his  commission, 
though  part  of  the  assets  are  in  the  hands  of 
a  mercantile  house  in  which  he  is  a  partner, 
and  in  which  the  testator  was  at  the  time  of 
his  death  a  partner. 
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Charles  Barber,  being  in  Calcutta,  made 
his  will,  whereby  he  gave  to  his  friend  John 
Belli  of  Calcutta  aforesaid,  esquire,  the  sum 
of  one  hundred  thousand  sicca  rupees,  to 
be  paid  to  him  immediately  after  his,  the 
said  testator's  death ;  and  ia  case  the  said 
John  Belli  should  die  in  his  lifetime,  then 
he  gave  and  bequeathed  the  same  to  his 
friend  Mrs.  Eliza  Stuart  Belli,  the  widow  of 
the  said  John  Belli,  to  be  paid  to  her  after 
his,  the  said  testator's  death,  as  soon  as  con- 
veniently might  be.  Then  he  proceeded  as 
follows : — f 

"  I  give  and  bequeath  unto  my  friend  and 
partner,  John  Palmer,  of  Calcutta  aforesaid, 
esq.  the  sum  of  100,000  sicca  rupees,  to  be 
paid  to  him  after  my  death,  as  soon  as  con- 
veniently may  be.  I  also  give  and  bequeath 
to  the  said  John  Belli,  Charles  Cockerell  of 
Calcutta  aforesaid,  esq.,  the  said  John  Pal- 
mer, and  the  said  Mrs.  Eliza  Stuart  Belli,  of 
Southampton,  in  the  kingdom  of  Great  Bri- 
tain, my  executors  and  executrix  hereinafter 
named,  and  to  the  survivors  or  survivor  of 
them,  and  the  executors  and  administra- 
tors of  such  survivor,  the  sum  of  30,000 
sicca  rupees  upon  this  special  trust,  that 
they,  my  said  executors  and  executrix,  or 
the  survivors  or  survivor  of  them,  or  the 
executors  or  administrators  of  such  survivor, 
shall  and  will,  as  soon  as  conveniently  may 
be  after  my  death,  put  and  place  out  in  this 
country,  or  in  England,  the  said  sura  of 
30,000  sicca  rupees,  on  loan,  at  interest,  in 
such  good  security,  or  in  the  public  funds, 
as  they  my  said  executors  and  executrix,  or 
the  survivors  or  survivor  of  them,  their 
executors  or  administrators,  shall  deem  pro- 
per, upon  this  special  trust,  to  pay  the  an- 
nual produce  or  interest  of  the  said  sum  of 
30,000  sicca  rupees  to  Mrs.  Elizabeth  Mary 
Burgh,  widow  of  my  late  partner,  John 
Burgh  deceased,  during  her  natural  life,  and 
after  her  death  to  pay,  assign,  and  transfer 
the  said  principal  sum  of  30,000  sicca  ru- 
pees, and  such  interest  as  may  have  accrued 
due  thereon  from  the  time  of  the  death  of 
the  said  Elizabeth  Mary  Burgh,  to  the  chil- 
dren of  the  said  John  Burgh,  by  the  saidMrs. 
Burgh,  share  and  share  alike,  or  to  the  sur- 
vivors or  survivor  of  them,  on  their  respec- 
tively attaining  the  age  of  twenty-one  years. 
But  1  bequeath  this  legacy  on  this  express 
condition:  that  the  said  Elizabeth  Mary 
Burgh,  her  heirs,  executors,  and  administra- 


tors, do  and  shall  permit  John  Palmer,  (one 
of  my  executors  hereinafter  and  hereinbe- 
fore mentioned)  his  heirs,  executors,  admi- 
nistrators, and  assigns,  to  retain  quiet  pos- 
session of  the  moiety,  or  half  part  of  a  large 
three-story  upper  round  house  and  pre- 
mises, situate  in  the  Lol  Bazaar,  Calcutta, 
and  which  moiety,  or  half  part,  he  purchas- 
ed from  me,  as  executor  and  trustee,  and 
from  Mr.  William  Johnson  and  Alexander 
Colin,  executors  of  the  said  John  Burgh 
deceased :  for  a  sum  of  money,  considerably 
more  than  it  was  worth,  with  the  view  of 
benefiting  the  estate  of  the  said  John  Burgh 
deceased :  and  in  case  the  said  Mrs.  Burgh, 
her  heirs,  executors,  or  administrators, 
should,  under  the  pretence  of  dower,  or  any 
other  pretence  whatever,  be  induced  to  trou- 
ble the  said  John  Palmer  in  the  quiet  pos- 
session of  the  said  moiety,  or  half  part  of 
the  said  house  in  the  Lol  Bazaar,  I  do  hereby 
give  and  bequeath  the  said  sum  of  30,000 
sicca  rupees  to  the  said  John  Palmer  as  a 
recompense  for  the  expense  and  trouble  he 
may  be  put  to  in  defending  his  right  to  the 
moiety,  or  half  part  of  the  before-mentioned 
premises  :  and  I  request  that  my  executors 
and  executrix,  before  they  invest  the  said 
sum  of  30,000  sicca  rupees  for  the  use  of 
the  said  Elizabeth  Mary  Burgh,  and  her 
children,  will  call  upon  her  to  execute  such 
papers  or  deeds  as  may  preclude  the  possi- 
bility of  the  said  John  Palmer  being  dis- 
turbed in  the  possession  of  the  moiety,. or 
half  part  of  the  said  premises,  or  any  part 
of  the  said  moiety,  either  by  herself,  her 
heirs,  executors,  administrators,  or  assigns ; 
and  if  the  said  Mrs.  Burgh  should  refuse  to 
sign  such  papers,  I  do  then  direct  my  said 
executors  and  executrix  immediately  upon 
such  refusal  to  pay  the  said  legacy  of  30,000 
sicca  rupees  to  the  said  John  Palmer,  and 
I  do  hereby  declare  in  the  event  of  such  re- 
fusal, that  the  bequest  hereinbefore  made  to 
the  said  Elizabeth  Mary  Burgh,  and  her  chil- 
dren after  her  death,  should  be  null  and  void. 
And  whereas,  I  am  possessed  of  the  other 
moiety  (saving  and  except  one-eighth  part  of 
the  said  moiety,  sold  to  my  partner,  John 
Caulfield)  of  the  said  upper  round  house 
and  premises,  situated  in  the  Lol  Bazaar  as 
aforesaid,  and  in  which  an  agency  business 
is  carried  on  by  myself,  the  said  John  Pal- 
mer, and  the  said  John  Caulfield,  under  the 
firm  of  -Barber,  Palmer,  &  Co. ;  I  do  hereby* 
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give,  devi9er  and  bequeath  my  said  moiety, 
of  the  house,  ground,  and  premises,  (save 
and  except  the  eighth  part  of  the  said  moiety 
sold  to  John  Caulfield  as  aforesaid,)  to  the 
said  John  Palmer,  his  heirs  and  assigns  for 
ever.9'  He  then  gave  some  small  legacies, 
and  bequeathed  the  residue  of  his  property 
to  his  mother,  and  appointed  John  Belli) 
Charles  Cockerell,  John  Palmer,  and  Mrs* 
Eliz.  Stuart  Belli,  his  executors  and  execu- 
trix of  that  his  last  will  and  testament. 

The  testator  afterwards  made  a  codicil  to 
his  will,  which  contained  the  following  clause : 
— "  I  give  and  bequeath  to  my  friend  and 
partner,  John  Palmer,  (one  of  my  executors 
named  in  the  foregoing  will,)  in  addition  to 
the.  sum  of  100,000  sicca  rupees  therein  be- 

Sueathed  him,  also  the  estate  in  the  Lol 
lazaar,  and  the  conditional  legacy  of  30,000 
sicca  rupees,  the  further  sum  of  20,000 
sicca  rupees." 


Mr.  Barber  died,  and  his  executors  prov- 
ed his  will.  Mr.  Cockerell  was  not  in  Ben- 
gal at  the  time  ;  a  great  part  of  the  assets 
of  the  testator  were  in  the  hands  of  the 
mercantile  house,  in  which  he  and  Palmer 
were  partners. 

A  suit  having  been  instituted  for  the  ad- 
ministration of  the  assets,  Palmer  was  made 
by  supplemental  bill  a  party  to  it.  In  account- 
ing for  the  assets  which  had  come  into  his 
hands,  he  claimed  commission  at  the  rate  of 
S  per  cent,  on  the  amount  of  the  assets  col- 
lected by  him. 

The  persons  beneficially  interested  in  the 
residue  contended,  on  the  other  hand,  that 
he  was  not  entitled  to  commission.  First, 
because  the  legacy  excluded  him  from  any 
right  to  commission.  Secondly,  he  at  least 
was  not  entitled  to  commission  on  so  much 
of  the  assets  as  went  in  satisfaction  of  his 
own  legacies,  or  as  were  at  the  testator's 
death  in  the  hands  of  the  mercantile  house, 
in  which  he,  Palmer,  was  also  a  partner. 

The  Vice  Chancellor  referred  it  to  the 
Master,  to  inquire  and  state  whether,  ac- 
cording to  the  course  of  the  court  in  India* 
an  executor  who  is  also  a  legatee,  but  having 
his  legacy  not  given  to  him  in  the  character 
of  executor  in  India,  was  entitled  to  com- 
mission at  the  rate  of  5  percent,  for  collecting 
the  estate  of  a  testator  in  India ;  and  in  case 
the  Master  should  find,  that,  according 


to  the  usage  in  India,  such  executor  and 
legatee  was  entitled  to  such  commission* 
then  it  was  ordered  that  the  Master  should 
inquire  and  state  to  the  court,  whether 
John  Palmer  was  entitled  to  such  com- 
mission upon  his  receipt  of  such  part  of 
the  said  testator's  estate,  as  was  neces- 
sary for  the  payment  of  his  legacies,  or  any 
and  which  of  them ;  and  also,  whether  he 
was  entitled  to  such  commission,  in  respect 
of  so  much  of  the  said  testator's  estate  as 
at  the  time  of  his  death  consisted  of  money 
or  securities  for  money,  in  the  hands  of 
John  Palmer  and  his  copartners  in  trade  in 
India,  of  which  the  said  testator  was  one, 
or  of  any  or  either  of  them  ;  and  the  Mas- 
ter was  to  he  at  liberty  to  state  any  special 
circumstances  arising  on  any  of  the  in- 
quiries* 

The  Master  found,  that,  according  to  the 
course  of  the  court  in  India,  and  the  usage 
there,  an  executor  who,  was  also  a  legatee, 
but,  having  his  legacy  not  given  to  him 
in  the  character  of  executor,  was- entitled 
to  commission  at  the  rate  of  5  per  cent,  for 
collecting  the  estate  of  a  testator  in  India, 
and  that  he  was  so  entitled  on  all  sums  col- 
lected and  received  by  him,  and  with  which 
he  was  chargeable  in  his  account  of  assets 
without  distinction,  as  to  the  same  being 
necessary  for  the  payment  of  legacies  or 
debts,  or  otherwise,  and  without  regard  to 
the  circumstance,  when  it  occurs*  that  such 
assets  have  arisen  from  debts  due  to  the  tes- 
tator by  a  mercantile  house,  in  which  the 
executor  himself  was  a  partner,  and  liable 
as  such  ;  and  he  was  therefore  of  opinion, 
that  John  Palmer  was  entitled  to  such  com- 
mission upon  his  receipt  of  such  part  of  the 
said  testator's  estate  as  was  necessary  for  the 
payment  of  his  legacies,  or  any  of  them, 
and  that  he  was  entitled  to  such  commis- 
sion in  respect  of  so  much  of  the  testator's 
estate,  as  at  the  time  of  his  death  consisted 
of  money,  or  securities  for  money,  in  the 
hands  of  the  said  John  Palmer  and  his  co- 
partners in  trade  in  India,  of  which  the  said 
testator  was  one,  or  of  any  or  either  of 
them. 

Palmer  presented  a  petition,  praying  that 
the  report  might  be  confirmed,  and  that  it 
might  be  declared  that  he  was  entitled  to 
his  commission. 
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Some  of  the  persons  beneficially  inte- 
rested in  the  residue  presented  a  cross  pe- 
tition, for  the  confirmation  of  the  report, 
but  praying  further  that  it  might  be  de- 
clared, that,  notwithstanding  the  allowance 
of  the  commission  claimed  by  Palmer,  was 
according  to  the  course  of  the  court  in 
India,  yet,  inasmuch  as  the  same  was  con- 
trary to  the  rules  and  decisions  of  this 
Court  of  Chancery,  in  the  administration  of 
testator's  estates  and  effects,  Palmer  was 
not  entitled  to  the  said  commission,  hav- 
ing been  allowed,  and  received  the  legacies 
bequeathed  to  him  by  the  testator. 

Mr.  Hart  and  Mr.  Sugden  appeared  to 
oppose  Mr.  Palmer's  claim. 

It  may  be  doubted,  whether  the  Court 
has  any  satisfactory  evidence  before  it,  as  to 
what  the  law  of  India  is  upon  the  subject 
in  question.  The  opinion  of  a  gentleman, 
who  filled  a  high  professional  situation  in 
India  for  a  few  years,  is  the  sole  ground  of 
the  report,  and  that  opinion  does  not  refer 
to  any  particular  cases  or  decisions,  as  au- 
thorizing it. 

But,  whatever  the  law  of  India  may  be, 
its  application  is  excluded  in  the  present 
case.  It  is  possible  to  give  a  legacy  to  an 
executor  in  such  a  way,  as  that  he  shall  take 
it  not  in  his  character  of  executor  ;  but  it 
is  incumbent  on  him  to  shew  that  it  is  so 
given  to  him.  Prhnd  facie,  a  legacy  to  an 
executor  is  given  to  him  as  executor :  the 
testator  must  be  presumed  to  have  had  in  his 
contemplation  the  office  which  he  imposes 
on  the  legatee  :  and,  accordingly  the  rule  is, 
that,  if  a  legatee,  who  is  also  named  an  exe- 
cutor, does  not  prove  the  will,  he  cannot 
have  his  legacy  ;  so  strongly  does  the  law 
hold  the  office  and  the  legacy  to  be  con- 
nected together.  In  the  present  case,  Pal- 
mer could  not  have  claimed  his  legacy,  un- 
less he  had  proved  the  will ;  consequently, 
he  was  to  have  them  only  on  condition  of 
his  discharging  the  duties  of  an  executor. 
They  were,  therefore,  his  compensation  for 
the  discharge  of  those  duties  ;  and  he  could 
claim  no  further  remuneration.  Could  it 
be  supposed  that  it  was  the  intention  of  the 
testator,  that  Palmer,  after  receiving  the 
large  benefits  given  to  him  in  the  shape  of 
legacies,  should  exhaust  the  residue  by  his 
demand  of  a  commission  to  be  calculated 
even  upon  the  sums  which,  being  in  his  own 


hands,  he  retained  for  the  purpose  of  paying 
his  own  legacies. 

No  stress  can  be  laid  on  the  expressions 
of  friendship  which  occur  in  the  will.  The 
appointment  of  a  person  to  be  an  executor 
is  a  stronger  mark  of  confidence  than  any 
mere  words  can  convey.  Such  phrases  have 
occurred  in  several  of  the  cases,  where  it 
has  been  held,  that  the  legacy  was  given  to 
the  executor  in  his  character  of  executor. 

Mr.  Pepys  (contra)  insisted,  that  it  was 
apparent  upon  the  face  of  the  will,  that  the 
bequests  were  made  to  Mr.  Palmer,  not  in 
respect  of  his  being  one  of  the  persons 
named  executors,  but  as  being  the  object 
of  peculiar  bounty  on  the  part  of  the  tes- 
tator. 

The  following  cases  were  cited — 

Read  v.  Devaynes,  3  Brown's  Chancery 

Cases,  95,  and  2  Cox,  285. 
Abbott  v.  Massie,  3  Vesey,  148. 
Stackpoole  v.  Howell,  13  Vesey,  417. 
Dix  v.  Reea\  1  Sim.  &  Stu.  237. 
Freeman  v.  Faklie,  3  Mer.  24. 

The  Vice  Chancellor. — Generally  speak- 
ing, our  settlements  abroad  have  adopted 
the  English  law  in  the  administration  of 
assets.  Local  circumstances,  and  motives  of 
policy  derived  from  those  local  circumstances, 
have  occasioned  some  partial  changes  ;  and 
upon  that  principle  it  is,  that  the  courts  of 
law  in  India,  in  order  to  induce  proper 
persons  to  accept  the  office  of  executor, 
have  adopted  a  rule  unknown  to  the  law  of 
this  country — namely,  to  permit  an  execu- 
tor to  charge  a  commission  upon  the  amount 
of  assets  collected  by  him  in  India.  If  the 
assets  of  a  person  dying  in  India,  and  col- 
lected in  India,  come  to  be  administered, 
not  in  India,  but  by  the  courts  here,  the 
English  courts  are  of  necessity  bound  to 
follow  that  rule  of  policy  which  has  been 
adopted  in  India ;  and  if,  in  the  event  of  the 
accounts  being  passed  in  India,  the  execu- 
tors would  have  been  entitled  to  a  commis- 
sion of  5  per  cent.,  it  would  be  the  height 
of  injustice  to  withhold  that  allowance,  be- 
cause the  accounts  happened  to  be  passed 
in  this  country  and  not  in  India.  It  has 
therefore  been  long  established,  that  the 
courts  here  must  follow  that  peculiarity  in 
the  law  of  India, — that  executors,  in  passing 
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their  accounts  here,  shall,  in  respect  of  as* 
sets  collected  in  India,  be  allowed  the  same 
commission  which  would  have  been  allowed 
them  there. 

Mr.  Palmer,  one  of  the  executors  here, 
resided  in  India,  and  collected  a  large  por- 
tion of  assets  there.    When  this  suit  was  in- 
stituted, Mr.  Palmer,  who  is  a  co-defendant, 
for  some  time  did  not  appear  to  it,  and,  ac- 
cording to  my  recollection,  it  was  only  at  a 
late  period  of  this  cause  that  he  became  an 
accounting  party.    At  the  hearing  of  this 
cause,  as  it  regarded  Mr.  Palmer,  which 
was  long  subsequent  to  the  hearing  as  it  re- 
garded the  other  parties,  I  was  of  opinion 
that  this  Court  must,  upon  the  principle  I 
have  stated,  and  the  authorities  referred  to, 
follow  the  law  of  India,  and  I  directed  an 
inquiry,  whether  an  executor  having  a  le- 
gacy was,  or  not,  entitled  to  the  commission 
according  to  the  course  of  the  court  in  India. 
That  order  was  afterwards  reheard  upon  the 
specialties  of  the  case,  not  upon  the  idea  that 
this  executor,  Mr.  Palmer,  took  his  legacy  in 
the  character  of  executor,  and  that,  there- 
fore, it  was  to  be  considered  as  intended  by 
the  testator  as  his  only  compensation  for 
the  trouble  of  the  office.     The  specialty  of 
the  case  in  respect  of  the  assets  and  debts, 
was  this,  that  a  great  portion  of  the  testa- 
tor's property  was  embarked  in  an  agency- 
house  in  Calcutta,  in  which  Mr.  Barber,  the 
testator,    was  jointly  a  partner  with  Mr. 
Palmer,  his  executor,  and  with  Sir  Charles 
Cockerell,  one  of  his  other  executors.  Ge- 
nerally speaking,  by  the  course  of  the  court 
in  India,  an  executor  would  be  allowed  a 
commission  of  5  per  cent,  in  respect  of  the 
collection  of  assets  in  that  country ;  yet 
when  those  assets  were  in  the  possession  of 
the  executor,  under  the  peculiar  circum- 
stances of  this  case,  it  was  to  be  considered, 
whether  he  was  entitled  to  that  compensa- 
tion.    With  a  view  therefore  to  that  special 
circumstance,  and  to  another  circumstance 
which  was  urged  in  argument  at  that  time — 
namely,  whether  an  executor  was  entitled  to 
commission  on  the  assets  for  the  payment 
of  bis  own  legacy, — I  varied  the  order,  by 
putting  specially  to  the  Master  those  two 
cases,  directing  the  Master  to  inquire,  whe- 
ther, according  to  the  course  of  the  court 
in  India,  an  executor  having  a  legacy  given 
to  him,  not  in  the  character  of  executor  in 
India,  was  entitled  to  commission  upon  as- 
Vol.  V.  Chanc. 


sets,  which  were  to  pay  bis  own  legacy,  and 
also  upon  assets  engaged  in  the  mercantile 
house  in  which  the  testator  and  the  two  exe- 
cutors were  partners.  The  Master  in  his 
report  says,  "  A  state  of  facts  on  behalf  of 
the  defendant,  John  Palmer,  and  a  state  of 
facts  on  behalf  of  Richard  Barber,  one  of 
the  next  of  kin  of  the  said  testator,  having 
been  laid  before  me,  together  with  a  state* 
ment  of  a  case,  and  the  opinion  of  Mr. 
Serjeant  Spankie  thereon,  which  case  and 
opinion  the  solicitors  for  the  several  parties 
consented  to  my  receiving  in  evidence,  and 
the  probate  of  the  will  and  codicil."  Then 
the  Master  adopts  the  opinion  given  by 
Mr.  Serjeant  Spankie :  and,  following  Mr. 
Serjeant  Spankie's  opinion,  he  states  to  me, 
that,  according  to  the  course  of  the  court  in 
India,  an  executor  is  entitled  to  a  commis- 
sion upon  the  assets  for  the  payment  of  his 
own  legacy,  and  he  is  also  entitled  to  com- 
mission upon  assets  which  were  found  in  the 
mercantile  house,  in  which  the  testator  was 
a,  partner  with  two  of  the  executors. 

Now  on  the  part  of  the  next  of  kin  who  are 
affected  by  this  decision  of  the  Af  aster,  a  pe- 
tition is  presented,  not  impeaching  the  Mas- 
ter's finding,  but  insisting,  that,  notwith- 
standing that  finding  of  the  Master,  the  exe- 
cutor is  not  to  be  entitled  to  this  commis- 
sion. There  is  no  dispute,  therefore,  on  the 
part  of  those  who  resist  the  order,  that  the 
Master  has  most  correctly  found  the  feet, 
nor  can  there  be ;  because  all  the  parties, 
and  the  next  of  kin  who  are  affected  by  the 
Master's  opinion,  do  expressly  agree  that 
Mr.  Serjeant  Spankie's  opinion  is  to  be  re- 
ceived as  evidence  of  the  law  of  India,  and 
it  is  in  truth  the  only  evidence  tendered  by 
the  other  parties,  which  therefore  is  an  ex- 
press admission,  that,  for  the  purposes  of 
this  inquiry  at  least,  they  will  adopt  Mr. 
Serjeant  Spankie's  opinion,  as  correct  evi- 
dence of  the  law  of  India,  and  will  be  bound 
by  it.  It  was  therefore  with  much  surprise 
that  I  heard  from  one  of  the  counsel  for  the 
pext  of  kin,  that  the  Court  was  not  to  con* 
sider  the  opinion  given  by  Mr.  Serjeant 
Spankie  as  evidence  of  the  law  of  India  for 
the  purposes  of  this  case.  I  am  bound  upon 
principle  to  consider  it  as  evidence ;  I  am 
bound  to  do  so  upon  the  admission  of  the 
parties  themselves. 

The  courts  of  this  country,  adopting,  as 
they  were  injustice  bound  to  do,  the  rule  that 
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prevailed  in  India  with  respect  to  allowances 
to  be  made  to  executors,  have  been  called 
upon  to  consider  a  case,  in  which  the  will 
gave  a  legacy  specially  to  an  executor,  de- 
claring it  to  be  in  respect  of  his  trouble  in 
the  execution  of  his  duty  as  executor.  The 
question  there,  was  not  a  question  of  what 
was  the  law  of  India,  but  a  question,  what 
was  the  intention  of  the  testator  in  the  ex- 
pressions used  by  him,  as  applied  to  the  law 
of  India.     Now  the  Court  could  not  do 
otherwise  than  hold,  that  the  testator  there 
meant  that  the  legacy,  which  he  had  spe- 
cially given  for  the  care  and  trouble  of  his 
executor  in  the  performance  of  the  duties 
of  that  office,  should  be  received  by  him  as 
a  compensation  for  his  trouble,  and  there- 
fore, he  had  his  election,  either  to  take  the 
office  or  to  renounce  the  office  ;  but  if  he 
accepted  the  office,  he  was  bound  to  per- 
form the  duties  of  it.     The  expressions 
used  were   considered  as  a  declaration  of 
the  intention  of  the  testator,  that,  accept- 
ing   the    office,   he   should  be    excluded 
from  the  commission  which    the   law   of 
India  would  have  given  him,  and  should 
be  paid  the  legacies  which  the  testator  had 
expressed  to  be  a  sufficient  compensation 
for  the  trouble  of  performing  his  duty  as 
executor,  and  that  he  could  claim  nothing 
more.     It  is  said  in  this  case,  that  the  same 
principle  applies  to  these  legacies,  and  that 
they  are  given  to  Mr.  Palmer  expressly  as 
legacies,  for  the  performance  of  his  duty  as 
executor ;  and  that  he  must  of  necessity, 
therefore,  be  confined  to  that  sum  which  the 
testator  has  thought  fit  to  say  shall  be  his 
compensation.      The  question  is,  whether 
that  was  the  true  intention  of  this  testator — 
whether,  upon  the  face  of  this  will,  it  does 
appear,  that  the  testator  meant  that  Mr. 
Palmer  should,  in  respect  of  his  trouble 
as  executor,  be  confined  to  the  particular 
legacies  which  he  has  thought  fit  to  bestow 
upon  him  here. 

There  is  only  one  Judge  who  ever  adopt- 
ed the  opinion,  that  a  legacy  given  to  an 
executor  was  to  be  considered  as  carry- 
ing with  it  an  implied  condition,  and  that 
he  could  not  accept  the  legacy  without 
taking  upon  himself  the  duties  of  the  office. 
No  other  Judge  has  adopted  that  opinion, 
and  the  Master  of  the  Rolls,  who  entertained 
it,  never  carried  it  to  the  effect  of  a  decision. 
The  case,  in  which  he  expressed  it  was  ulti- 


mately not  decided ;  it  was  in  truth  a  very 
doubtful  one,  and  might  warrant  strong  ex- 
pressions of  doubt  on  the  part  of  the  Judge : 
but  those  expressions  of  doubt  induced  the 
executor  to  take  upon  himself  the  office, 
and  therefore  to  remove  all  question  ;  ad- 
mitting, therefore,  as  far  as  that  admission 
was  necessary,  that,  without  having  taken 
upon  himself  the  office,  there  might  be  con- 
siderable doubt  as  to  his  title  to  the  legacy, 
it  is  no  decision  upon  the  point :  and  the 
doctrine  there  alluded  to  is  to  be  found  in 
no  other  case,  nor  has  it  been  adverted  to 
by  any  other  Judge. 

I  had  occasion  to  consider  this  subject 
very  fully  not  long  since,  and  my  opinion, 
from  an  attention  to  all  the  cases  was,  that 
primd  facie,  it  is  to  be  intended  that  when 
a  testator  gives  a  legacy  to  a  person  whom 
he  appoints  executor,  and  it  does  not  ap- 
pear that  other  motives  bear  upon  the  in- 
tention of  the  testator,  it  shall  be  intended 
that  that  legacy  has  a  reference  to  his  office, 
—that  it  is  in  respect  of  the  trouble  imposed 
on  him,  that  such  benefit  has  been  extended 
to  him, — and  that  it  lies  upon  the  executor 
to  shew,  by  the  language  to  be  found  in  the 
will,  that  such  was  not  the  intention  of  the 
testator  in  the  gift,  and  that  he  had  other 
motives  than  mere  reference  to  the  character 
of  an  executor.  Now  let  us  read  this  will, 
and  see  whether,  upon  the  face  of  it,  any 
person  can  say  that  it  was  the  intention  of 
the  testator  in  the  gift  of  these  legacies  to 
Mr.  Palmer,  to  give  them  to  him  in  respect 
only  of  his  character  of  executor.  The 
testator  begins  his  will  in  these  words : — 

"  I  give  and  bequeath  unto  my  friend 
and  partner,  John  Palmer,  of  Calcutta  afore- 
said, esq.  the  sum  of  100,000  sicca  rupees, 
to  be  paid  to  him  after  my  death,  as  soon 
as  conveniently  may  be." 

The  first  observation  that  arises  upon 
this  passage  is,  that,  Mr.  John  Palmer  being 
afterwards  named  one  of  the  executors  of 
the  testator,  I  must,  according  to  the 
argument,  assume,  that  this  gift  is  given 
to  him  expressly  in  that  character.  Now, 
the  supposition  that  the  gift  is  given  to  him 
in  that  character  is  extremely  inconsistent 
with  the  expressions :  he  calls  Mr.  Pal- 
mer, "  my  friend  and  partner,  John  Palmer," 
and  classes  him  therefore  among  his  friends. 
Then  follows  this  legacy,  offering  most  im- 
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portent  observations—"  I  also  give  and  be- 

2ueath  to   the   said  John    Belli,    Charles 
iockerell,  of  Calcutta  aforesaid,  esq.,  the 
said  John  Palmer,  and  the  said  Mrs.  Eliza 
Stuart  Belli,  of  Southampton,  in  the  king- 
dom of  Great  Britain,  my  executors  and  exe- 
cutrix hereinafter  named,  and  to  the  survi- 
vors or  survivor  of  them,  and  the  executors 
and  administrators  of  such   survivor,   the 
sum  of  30,000  sicca  rupees,"  upon  certain 
trusts  for  a'  Mrs.  Eliz.  Burgh.     He  de- 
clares, however,  that  she  shall  not  be  en- 
titled to  this  legacy  of  30,000  sicca  ru- 
pees, unless  she  will  confirm  the  title  of 
Mr.  Palmer,  (the  same  gentleman,  who  is 
supposed  to  be  no  object  of  this  testator's 
bounty,  except  in  his  character  of  executor,) 
to  a  moiety  of  the  house  in  which  the  bu- 
siness was  carried  on,  and  which  had  been 
sold  to  Mr.  Palmer  under  particular  cir- 
cumstances.    He  gives  to  ber  this  legacy 
expressly  upon  the  condition  that  she  shall 
confirm  the  title  of  Mr.  Palmer  to  that 
moiety  of  the  house.     This  in  truth,  there- 
fore, is  a  legacy  rather   to  Mr.  Palmer 
than   to  Mrs.  Burgh.     The  testator  pro- 
ceeds in  the  next  place  to  give  the  other 
moiety  of  the  house,  which  was  his,  the 
testator's,  own  property,  to  Mr.  John  Pal- 
mer and  his  heirs.     There  is  no  legacy  at 
all  to  Mr.  Cockerell.     Mr.  Belli  and  Mrs. 
Belli,  being  both  named  executor  and  exe- 
cutrix, have  not  each  a  legacy  of  100,000 
sicca  rupees,  but  there  is  a  legacy  of  1 00,000 
sicca  rupees  given  to  Mr.  Belli  if  he  survives 
the  testator,  or,  if  he  does  not  survive  him, 
to  Mrs.  Belli. 

Can  it  be  said  therefore  upon  reading 
this  whole  will,  that  the  testator,  in  his 
gifts  to  Mr.  Palmer,  had  in  contemplation 
the  character  of  executor  only,  these  gifts 
being,  to  a  very  large  amount,  much  greater 
than  those  given  to  any  other  person  whom 
he  had  appointed  an  executor,  and  to  one  of 
these  persons  no  gift  whatever  being  given. 
Gifts  to  persons  simply  in  their  character  of 
executors  would  naturally  be  equal  in 
amount,  because  the  trouble  is  equal  to  all. 
Mr.  Belli  was  undoubtedly  resident  in  India, 
where  Mr.  Barber  resided ;  and  therefore  the 
slight  circumstance  of  Sir  Charles  Cocke- 
rell's  happening  not  to  be  in  India,  cannot 
in  construction  make  the  least  difference. 

The  codicil  is  in  these  words — "  whereas, 
I,  Charles  Barber,  of  Calcutta,  at  Fort  Wil- 


liam in  Bengal,  being  about  to  depart  for 
England  do  by  this  my  writing,  which  I  de- 
clare to  be  a  codicil  to  my  foregoing  will, 
and  direct  to  be  taken  as  part  thereof,  give 
and  bequeath  to  my  friend  and  partner,  John 
Palmer,  one  of  my  executors  named  in  the 
foregoing  will,  in  addition  to  the  sum  of 
100,000  sicca  rupees  therein  bequeathed 
him,  also  the  estate  in  theLol  Bazaar,  and  the 
conditional  legacy  of  30,000  sicca  rupees, 
the  further  sum  of  20,000  sicca  rupees." 
He  does  not  give  a  shilling  to  any  other  ex- 
ecutor, or  executrix  named  in  his  will ; 
leaving  therefore  the  other  executors  and 
executrix  all  imperfectly  provided  for,  in 
comparison  with  the  amount  of  the  gifts  to 
Mr.  Palmer. 

I  am  of  opinion,  that,  upon  reading  this 
will  and  codicil,  there  is  no  pretence  for 
saying,  that  this  will  and  codicil  do  not  form 
clear  and  decisive  evidence,  that  the  testator 
here,  in  his  bounty  to  Mr.  Palmer,  regarded 
him  not  simply  in  the  character  of  executor, 
but  in  the  character  of  a  near  and  dear 
friend,  whom  he  considered  a  special  object 
of  his  regard.  I  feel  myself  bound  there- 
fore to  declare  that  he  is  entitled  to  the 
commission  according  to  the  course  of  the 
court  in  India,  in  the  collection  of  all  assets, 
either  for  the  payment  of  his  own  legacies 
or  for  collecting  the  assets  from  the  mercan- 
tile house. 


*  1  In 


re  DUMBELL. 


1826 
August. 

A  signature  to  a  petition, "  authenticated  by 
me  A  B,  solicitor  to  the  petitioner,  in  the 
matter  of  the  petition*'  is  not  an  attestation 
of  the  signature  within  the  meaning  of  the 
general  order. 

The  petition  purported  to  be  signed  by 
the  petitioner,  and  a  judgment  to  his  name 
were  these  words,  "  authenticated  by  me, 
A  B,  solicitor  to  the  petition  in  the  matter 
of  the  petition." 

It  was  objected,  that  this  was  not  a  com- 
pliance with  the  order  of  the  12th  of 
August  1809  ;  and  Ex  parte  Bury  (I)  was 
cited. 

(1)  Buck,  393. 
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On  the  other  hand,  Em  part*  TUbeyt{%) 
and  Ex  parte  BeUott9  (3)  were  cited. 

The  Vice  Chancellor  held,  tbat  the  sigtia- 
tare  to  the  petition  was  not  duly  attested. 


1826. 


} 


In  re  higginbottom. 


In  what  manner  interest  is  to  be  computed 
on  debts,  from  the  date  of  a  commission  of 
bankrupt,  where  there  is  a  surplus  of  the 
bankrupts  estate. 

In  this  case,  after  £0*.  in  the  pound  had 
been  paid  on  all  the  bankrupt's  debts,  there 
remained  a  considerable  surplus. 

The  question  was,  in  what  manner  inte- 
rest should  be  calculated,  according  to  the 
132nd  section  of  the  New  Bankrupt  Act, 
B  Geo.  4.  That  section  provides,  "  that 
the  assignees  shall,  upon  request  made  to 
them  by  the  bankrupt,  declare  to  him  how 
they  have  disposed  of  his  real  and  personal 
estate,  and  pay  the  surplus,  if  any,  to  such 
bankrupt,  his  executors,  administrators,  or 
assigns ;  and  every  such  bankrupt,  after  the 
creditors  who  have  proved  under  the  com- 
mission shall  have  been  paid,  shall  be  en- 
titled to  recover  the  remainder  of  the  debts 
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due  to  him ;  but  the  assignees  shall  not  pay 
such  surplus  until  all  creditors  who  have 
proved  under  the  commission  shall  have  re- 
ceived interest  upon  their  debts,  to  be  cal- 
culated and  paid  at  the  rate  and  in  the 
order  following ;  (that  is  to  say,)  all  credi- 
tors whose  debts  are  now  by  law  entitled  to 
carry  interest,  in  the  event  of  a  surplus, 
shall  first  receive  interest  on  such  debts,  at 
the  rate  of  interest  reserved  or  by  law  pay- 
able thereon,  to  be  calculated  from  the  date 
of  the  commission ;  and  after  such  interest 
shall  have  been  naid,  all  other  creditors  who 
have  proved  under  the  commission  shall  re- 
ceive interest  on  their  debts  from  the  date 
of  the  commission,  at  the  rate  of  4&  per 
centum*" 

On  behalf  of  the  bankrupt,  it  was  sub- 
mitted, that  all  the  previous  dividends  roust 
go  in  satisfaction  of  the  principal ;  and  that 
the  interest  from  the  date  of  the  commis- 
sion was  to  be  calculated  on  the  debt,  minus 
(for  each  period)  the  amount  of  the  divi- 
dends paid,  from  the  date  of  their  being  paid. 

Mr*  Sugden  contra. 

The  Vice  Chancellor  was  of  opinion,  that 
the  interest  was  to  be  calculated  from  the 
date  of  the  commission  to  the  first  dividend 
upon  the  whole  debt ;  from  the  first  divi- 
dend to  the  second,  upon  the  balance  of  the 
debt,  deducting  the  first  dividend ;  from  the 
second  to  the  third,  upon  the  balance  of  the 
debt,  deducting  the  two  former  dividends, 
and  so  on. 
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C  WILLIAM  RICHARD  ARTHUR  POLE 
1827.        J       TYLNEY     LONG     WELLESLEY 

Jin.  &  Feb.  J     and  others  ©.  the  duxe  of 

V.       BEAUFORT  AND  OTHERS. 

A  father,  when  resident  abroad,  has  no 
right  to  the  custody  of  his  children. 

The  Court  of  Chancery  mil  interfere  to 
deprive  a  father  of  the  custody  of  his  children 
on  the  ground  of  general  immoral  conduct ; 
particularly  if  accompanied  with  acts  ofspe* 
cifc  misconduct  towards  them. 

If  a  father  is  living  in  such  a  manner  that 
he  ought  not  to  have  the  charge  of  an  infant 
daughter  9  the  Court  will  also  exclude  him  from 
the  custody  of  infant  sons,  who  have  been 
brought  up  along  with  the  daughter. 

On  the  30th  September  1825,  a  bill  was 
filed  in  the  names  of  the  infant  plaintiffs, 
by  Philip  Posey,  their  next  friend ;  which, 
alter  setting  forth  that  they  were  die  only 
children  of  the  marriage  of  Mr.  Wellesley 
with  their  late  mother,  and  that,  tinder  cer- 
tain wills  and  codicils,  and  settlements,  Wil- 
liam Richard  was  tenant  in  tail  male,  in 
possession  of  certain  manors  and  other  be* 
rediuments,  in  the  counties  of  Wilts,  Dorset, 
and  York,  subject  to  a  term  of  fifteen  hun- 
dred years,  vested  in  Charles  Henry  Duke  of 
Beaufort,  and  Sir  Charles  Bagot,  for  raising 


the  sums  of  J3000/.  a  piece  for  the  other  two 
infants,prayed,that  an  account  might  be  taken 
of  die  rents  and  profits  of  the  said  estates  re* 
ceived  by  the  defendants,  and  that  guar* 
dians  of  the  infants  might  be  appointed,  and 
an  allowance  made  for  their  maintenance 
and  education. 

The  infants  had  for  some  time  resided, 
with  the  consent  of  their  father  (he  then 
being  in  France),  with,  and  were  edu- 
cated under  the  care  and  guidance  of, 
their  mother,  in  England.  She  died  on 
or  about  the  12th  of  September  1825, 
when  the  infants  were  delivered,  by  the 
physician  who  attended  and  was  with  her 
at  the  period  of  her  decease,  to  the 
care  of  Mr.  Pitman,  their  tutor,  and  to 
the  care  of  the  Misses  Long,  their  aunts. 
Mr.  Wellesley,  upon  hearing  of  the  death  of 
his  wife,  applied,  by  his  agent,  to  have  his 
children  delivered  to  him.  The  Misses 
Long  having  refused  to  deliver  up  the  chil- 
dren, he,  in  order  to  obtain  possession  of 
them,  caused  a  writ  of  habeas  corpora  to 
be  issued,  in  October  1825,  from  the  Court 
of  King's  Bench,  for  the  purpose  of  obtain- 
ing the  custody  of  their  persons.  The  con- 
sequence was,  that  on  the  Sd  November 
1825,  and  before  the  return  of  the  writ,  a 
petidon  was  presented  in  the  cause,  to  the 
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Lord  Chancellor,  in  the  names  of  the  in- 
fants, praying,  that  the  proceedings  upon 
the  writ  might  be  stayed,  and  alleging, 
that  Mr.  Wellesley  was  then  resident  in 
France,  and  intended  to  take  the  infants 
abroad.  In  support  of  this  petition,  various 
affidavits  were  filed. 

On  the  hearing  of  this  petition,  the  Lord 
Chancellor  expressed  his  opinion,  that  the 
mere  circumstance  of  Mr.  Wellesley's  resid- 
ing abroad,  was  sufficient  to  prevent  the  Court 
from  giving  him  the  custody  of  bis  children. 
Accordingly,  before  the  petition  was  dis- 
posed of,  namely,  on  or  about  the  8th  of 
November  1825,  he  presented  his  petition 
to  the  Lord  Chancellor,  stating,  amongst 
other  things,  that  he  was  then  resident  in 
the  kingdom  of  France,  and  out  of  the  ju- 
risdiction of  the  Court  of  Chancery ;  that, 
having  no  establishment  of  his  own  fitted  to 
the  residence,  and  superintendence  of  the 
education  of  his  three  infant  children,  he 
was  desirous  of  having  a  proper  scheme  and 
plan  for  that  purpose,  settled  and  approved 
of  by  one  of  the  Masters  of  the  Court,  and 
that  he  was  willing  to  conform  to,  and  to 
promote  such  plan,  for  the  benefit  of  the 
said  infant  respondents.  The  prayer  was 
that  it  might  be  referred  to  one  of  the 
Masters  of  the  Court,  to  approve  of  a  plan, 
for  the  education  of,  and  a  proper  and  suit- 
able establishment  for,  the  said  infant  re- 
spondents, and  for  their  residence. 

The  two  petitions  came  on  to  be  heard 
on  the  9th  of  November  1825,  when  the 
Lord  Chancellor  was  pleased  to  order  a  re- 
ference similar  to  that  which  Mr.  Wellesley 
had  prayed.  The  order  also  directed  that 
he  should  not  interfere  with  the  manage- 
ment or  controul  of  the  infants,  but  that  they 
should  remain  with  the  Misses  Long,  until 
the  Master  should  have  made  his  report,  or 
until  the  further  order  of  the  Court ;  and 
his  Lordship  further  directed,  that  such 
order  should  remain  in  full  force,  so  long  as 
Mr.  Wellesley  remained  out  of  the  jurisdic- 
tion of  the  Court. 

Before  the  order  of  the  9th  of  November 
1825  had  been  acted  upon,  and  while  the 
infants  were  still  residing  with  the  Misses 
Long,  Mr.  Wellesley  returned  to  England, 
about  the  14th  of  December  1825,  with  an 


intention,  as  was  alleged,  to  take  up  his  per- 
manent residence  in  this  country.  He  took 
possession  of,  and  became  resident,  in  a 
suitable  mansion,  with  two  acres  of  land, 
immediately  adjoining  to  the  Regent's  Park, 
which  was  stated  to  be  intended  by  him  for 
the  future  residence  of  himself  and  family. 

Thus  circumstanced,  Mr.  Wellesley,  on 
the  4th  of  January  1826,  presented  his  pe- 
tition to  the  Lord  Chancellor,  setting  forth, 
that  it  was  his  positive  intention  to  remain 
and  reside  in  England;  and  that  having  then 
a  proper  residence  in  England,  he  claimed, 
as  the  father  and  natural  guardian  of  the  in- 
fant plaintiffs,  the  immediate  custody  of  their 
persons,  and  the  future  management  and 
controul  of  their  education  and  maintenance. 
The  prayer  was,  that  the  order,  dated  the 
9th  of  November  1825,  might  be  rescinded, 
and  that  the  Misses  Long  might  forthwith, 
on  a  day  to  be  named,  deliver  over  the  in- 
fants to  the  care  and  guidance  of  their  fa- 
ther. 

Various  affidavits  were  filed  in  support 
of  and  in  opposition  to  this  petition.  They 
were  discussed  at  great  length  in  the  month 
of  February  1826,  and  on  the  17th,  18th, 
and  2 1  st  of  March.  At  last,  on  the  1 8th  of 
April,  the  Lord  Chancellor  expressed  his 
opinion,  that  further  explanation  and  evi- 
dence might  be  given  with  respect  to  many 
points,  on  which  the  affidavits  before  him 
were  contradictory.  The  matter,  therefore, 
stood  over,  and  a  great  number  of  further 
affidavits  were  filed  on  both  sides. 

The  petitions  then,  came  again  on  to  a 
hearing. 

The  case  attempted  to  be  made  in  oppo- 
sition to  the  claim  of  the  father,  was  of  the 
following  nature : 

.  In  November  1822,  Mr.  Wellesley,  toge- 
ther with  his  wife  and  children,  arrived  at 
Naples,  and  continued  to  reside  there  until 
May  1823.  In  the  latter  end  of  May,  Cap- 
tain Thomas  Bligh  and  Mrs.  Helena  Bligh, 
his  wife,  arrived  at  Naples,  and,  within  a 
very  few  days  after  their  arrival,  an  acquaint- 
ance was  renewed,  which  had  formerly  sub- 
sisted between  Mr.  Wellesley  and  Mr<f» 
Helena  Bligh,  who  previous  to  her  mar- 
riage, together  with  her  father  and  mother 
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(Colonel  and  Mrs.  Patterson),  had  occupied 
a  house  belonging  to  Mr.  Wellesley  in 
the  neighbourhood  of  Wanstead-house.  Al- 
most immediately,  an  illicit  connexion,  it  was 
alleged,  took  place  between  Mr.  Wellesley 
and  Mrs.  Bligh.  From  that  period  he 
wholly  neglected  his  wife,  and  was  in  the 
constant  habit  of  leaving  the  hotel,  in  which 
his  family  resided,  every  night  about  twelve 
or  one  o'clock,  and  of  not  returning  till  the 
morning. 

It  was  further  stated  in  the  affidavits, 
that  Mrs.  Bligh,  on  the  81st  July  1823, 
eloped  from  her  husband;  and,  a  report 
having  gained  ground  in  Naples  that  such 
elopement  was  the  consequence  of  the  illicit 
connexion  between  Mr.  Wellesley  and  Mrs. 
Bligh,  Mr.  Wellesley  made  an  affidavit  be- 
fore the  British  Vice  Consul  at  Naples,  to 
the  effect  that  he  had  never  visited  her  ex- 
cept in  an  open  manner,  and  had  never  seen 
her  under  any  roof  but  her  own,  except  in 
general  society : — 

That,  in  order  to  convince  his  wife  of  his 
innocence,  he  shewed  her  this  affidavit ;  and 
his  wife,  being  thereby  deceived  into  a  be- 
lief that  no  criminal  or  improper  intercourse 
had  taken  place  between  him  and  Mrs.  Bligh, 
and  that  Mrs.  Bligh  had  been  ill-treated  by 
her  husband,  gave  Mrs.  Bligh  her  counte- 
nance and  protection. 

That,  during  the  residence  of  the  family 
at  Naples,  Mr.  Wellesley  encouraged  his 
children,  and  particularly  his  daughter,  to 
swear  and  to  repeat  all  the  obscenities  and 
grossly  indecent  and  blasphemous  oaths  and 
expressions  which  were  used  by  the  fish- 
women,  lazzaroni,  and  postillions. 

That,  from  the  time  of  Mrs.  Bligh's 
eloping  from  her  husband,  until  on  or  about 
the  4th  of  October  in  the  same  year,  Mrs. 
Wellesley  .continued  to  bestow  the  kindest 
attentions  on  Mrs.  Bligh,  under  the  im- 
pression made  on  her  mind  by  the  represen- 
tations of  her  husband,  who,  nevertheless, 
during  the  whole  of  that  interval  of  time, 
continued  his  improper  intercourse  with 
Mrs.  Bligh,  and  wholly  supported  her  Out 
of  the  diminished  income  reserved  to  him 
under  the  then  existing  arrangement  with 
his  creditors,  and  which  consisted  exclu- 
sively of  such  part  of  the  pin-money  of  his 
wife  as  was  not  appropriated  towards  in- 
creasing the  fund  for  payment  of  his  debts. 
■     Acting  under  the  impression  so  produced 


by  the  representations  of  Mr.  Wellesley, 
and  with  the  understanding  that  Mrs.  Bligh 
was  to  proceed  to  join  some  of  her  friends 
or  relations  who  were  to  meet  her  at  Paris, 
Mrs.  Wellesley,  a  day  or  two  prior  to  the 
departure  of  the  family  from  Naples,  in- 
vited Mrs.  Bligh  to  take  apartments  in  the 
lodgings  then  occupied  by  them,  and  to  ac- 
company them  either  the  whole  or  part  of 
the  journey  to  Paris.  Accordingly  Mrs. 
Bligh  did  join  the  family,  and  travelled  with 
them  as  far  as  Albano.  From  that  place 
Mrs.  Bligh  was  escorted  to  Florence  by 
Doctor  Bulkeley,  the  travelling  physician  of 
the  family,  and  arrived  there  on  the  15th  of 
October  1823. 

Mr.  Wellesley  and  his  family  arrived 
there  on  the  18  th  of  October  in  the  said  year 
1823,  and  from  that  time  until  Mrs.  Wel- 
lesley withdrew  her  protection  from  Mrs. 
Bligh,  he  continued  his  illicit  connexion 
with  Mrs.  Bligh  in  a  secret  and  clandestine 
manner. 

In  December  1823,  Mrs.  Wellesley 
deemed  it  necessary  to  represent  to  Mrs. 
Bligh  the  necessity  of  her  ceasing  to  have 
any  communication  with  their  family,  and 
of  her  quitting  Florence.  Mrs.  Bligh  af- 
fected to  acquiesce  in  the  propriety  of  that 
course :  and,  from  that  time  until  the  month 
of  April  1824,  Mrs.  Wellesley  never  saw 
nor  heard  any  thing  of  Mrs.  Bligh,  whom 
she  supposed  to  have  quitted  the  hotel  in 
which  the  family  resided,  and  to  have  left 
Florence.  But  within  a  few  days  pre- 
vious to  the  departure  of  the  family  from 
Florence,  Mrs.  Wellesley  discovered,  for  the 
first  time,  that  Mrs.  Bligh  had  been  living 
in  the  same  hotel,  and  near  her  own  apart- 
ments, during  the  whole  of  the  intervening 
period. 

In  May  1824,  Mr.  and  Mrs.  Wellesley 
arrived  in  Paris,  where  he  again  renewed 
his  intimacy  with  Mrs.  Bligh.  The  affida- 
vits stated  that,  while  his  children  were  re- 
siding with  him  at  Paris,  he  not  only  used 
obscene  and  indecent  language  in  their  pre- 
sence, but  also  gave  them  direct  encourage- 
ment to  swear  and  to  use  obscene  language 
themselves  ;  that  for  that  purpose  he  pro- 
cured children  of  the  lowest  description  to 
come  to  the  back  of  his  house,  which  looked 
into  the  Champs  Elysees,  to  teach  his  chil- 
dren to  learn  and  repeat  the  oaths  and  blas- 
phemous language  made  use  of  by  them ; 
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that,  in  return  for  the  oaths  so  taught  to  and 
learned  and  repeated  by  them  in  the  French 
language,  be  made  them  teach  the  French 
children  to  swear  in  English :  tbat  be  af- 
terwards boasted  of  his  having  so  done, 
and  declared  that  it  was  his  sincere  wish 
that  his  children  should  associate  with 
persons  of  the  very  lowest  description, 
in  order  to  give  them  a  thorough  know- 
ledge of  low  society ;  that  he  repeatedly 
expressed  his  determination  to  take  care 
that  they  should  be  present  at  all  bull- 
baits,  dog-fights,  cock-fights,  and  other 
sports  of  the  like  nature,  in  order,  as  he 
expressed  himself,  to  afford  them  opportu- 
nities of  hearing  and  learning  to  repeat  die 
oaths  and  blasphemous  language  made  use 
of  by  people  usually  attending  such  sports, 
which,  he  observed,  were  manly  sports,  and 
such  as  ought  to  be  pursued  by  his  children 
in  preference  to  any  other ;  and  that  be  re- 
peatedly remarked,  that  he  considered  it 
as  the  principal  part  of  his  children's  edu- 
cation, that  they  should  know  how,  if  ne- 
cessary, to  make  themselves  perfect  black- 
guards. 

It  was  further  stated  by  the  affidavits, 
that  Mr.  Wellesley,  during  the  period  of 
cohabitation  with  his  wife,  repeatedly  con- 
tracted a  disreputable  disease,  and  made 
her  the  victim  of  infamous  women : — 

That  Mrs.  Wellesley,  having  ascertained 
that  Helena  Bligh  was  in  Paris,  and  in  apart- 
ments very  near  to  the  hotel  occupied  by 
herself,  and  having  afterwards  met  her  hus- 
band and  Helena  Bligh  riding  together  in 
the  Bois  de  Boulogne,  she,  Mrs.  Wellesley, 
was  so  deeply  affected  at  the  discovery,  that 
she  was  seized  with  a  violent  attack  of 
spasms,  which  endangered  her  life ;  that 
this  was  communicated  to  Mr.  Wellesley, 
who  however  did  not  go  near  her,  nor  take 
any  steps  to  relieve  her :  that  Mrs.  Wel- 
lesley thereupon,  despairing  of  any  reforma- 
tion in  his  conduct,  wrote  to  his  father  Lord 
Maryborough,  requesting  his  Lordship  and 
Lady  Maryborough  to  come  to  her  assist- 
ance, and  to  make  a  last  effort  to  detach 
their  son  from  the  ignominious  connexion  he 
had  formed,  she,  Mrs.  Wellesley,  being  wil- 
ling, notwithstanding  his  profligate  and  un- 
principled conduct,  still  to  continue  her  af- 
fection to  him,  and  even  to  sacrifice  any 
portion  of  her  own  fortune  which  might  be 
deemed  a  liberal  provision  for  Mrs.  Bligb, 


Cvided  he  would  give  a  solemn  pledge  of 
our,  that  he  would  separate  himself  from 
that  woman,  and  never  revisit  her,"  and  that 
she,  Helena  Bligh,  would  leave  Paris  and 
reside  (bearing  her  own  name)  in  some 
known  abode  distant  from  Mr.  Wellesley  and 
his  wife. 

Lord  and  Lady  Maryborough  immediately 
hastened  to  Paris.  Mr,  Wellesley  having 
refused  to  break  off  his  connexion  with 
Mrs.  Bligh,  his  wife  wrote  to  him,  declaring 
that  the  treatment  she  had  for  many  months 
endured  from  him  had  been  such  as  she 
could  no  longer  submit  to,  and  that  she  was 
resolved  to  separate  from  a  husband,  who 
had  already  in  conduct  abandoned  her. 

Shortly  afterwards  she  determined  to  re- 
turn to  England.  Mr.  Wellesley  consented 
that  she  should  take  the  children  with  her, 
and  on  that  occasion  wrote  her  a  letter, 
wherein  he  observed,  that,  having,  with  a 
deep  infliction  of  suffering  to  his  feelings, 
assented  to  a  separation  from  his  children, 
he  considered  it  was  not  much  to  request 
and  hope,  that  she  would  attentively  follow 
his  wishes  with  regard  to  their  treatment ;  and 
he  proceeded  to  point  out  certain  particulars 
which  he  wished  to  be  attended  to.  Mrs. 
Wellesley,  in  her  answer,  expressed  the  great 
satisfaction  she  felt  at  her  children  being  al- 
lowed to  accompany  her,  and  assured  him, 
that,  as  far  as  should  lie  in  her  power,  she 
should  be  happy  to  attend  strictly  to  the 
wishes  he  had  expressed,  and  to  the  instruc- 
tions he  had  given  for  their  management. 

Mrs.  Wellesley,  on  returning  to  England, 
proceeded  to  Draycott,  her  family  residence 
mWiltshire,  with  the  children ;  and  the  course 
of  management  laid  down  by  Mr.  Wellesley 
in  his  letters  to  Mrs.  Wellesley  prior  to  her 
separation  from  him  at  Paris  for  the  treat- 
ment of  the  infants  being  approved  of  by 
Mrs.  Wellesley,  was  adopted  and  pursued. 

The  affidavits  further  stated,  that,  in  the 
interval  between  the  time  of  Mrs.  Wellesley 
thus  separating  herself  from  her  husband  and 
the  month  of  June  1 825,  Mr.  Wellesley  wrote 
several  letters  to  his  sons,  and  to  their  tutor, 
Mr.  Pitman,  in  some  of  which  he  gave  his 
sons  very  proper  advice  and  admonitions  as 
to  their  studies,  and  also  as  to  the  importance 
of  speaking  the  truth ;  but  he  did  not  in 
any  other  manner  inculcate  the  performance 
of  moral  or  religious  duties.  In  two  letters 
to  the  eldest  boy,  he  made  use  of  theibl- 
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lowing  language : — "  Psha !  for  your  post- 
script. If  the  fellow  be  a  sportsman,  who 
told  you  you  cannot  hunt  your  harriers  till 
next  year  (next  winter),  because  ypu  find 

an  unseasonable  hare  with  young,  d his 

infernal  soul  to  Hell,  and  tell  him  if  the  wild 
animals  choose  to  be  unseasonably  with 
young,  that  is  no  reason  why  the  young 
squire  should  not  take  his  pastime.  Parson 
Langdon  will  inspect  your  pony — ride  as 
hard  as  you  can,  hunt  with  your  harriers  till 
April  at  least ;  kill  all  the  ladies  with  or 
without  young."  In  another  letter,  dated  the 
19th  of  April  1825,  he  wrote  thus,  viz. : — 
"  I  have  nothing  to  say  with  respect  to  the 
exercise  of  your  mystic  rites  (meaning  their 
studies)  with  your  household  god  Pitman 
(their  tutor) ;  they  are  too  sacred  for  me  to 
interfere  with.  Studies  then  being  over, 
out  of  doors  with  you  in  all  weathers — 
play  hell  and  tommy — make  as  much  row 
as  your  lungs  will  admit  of — chase  cats, 
dogs,  women,  young  and  old,  at  your  full 
pleasure ;  but  spare  my  deer,  my  game." 


Up  to  the  month  of  June  1825,  Mr.  Wel- 
lesley  and  Mrs.  Bligh  were  cohabiting  to- 
gether abroad.  About  the  26th  of  that 
month,  they  came  together  to  London, 
where  they  remained  concealed.  On  the 
evening  of  the  7th  of  July,  they  left  their 
lodgings,  and  Mr.  Wellesley  proceeded  in 
disguise  to  the  residence  of  his  wife  in  Clar- 
ges-street.  Hearing  his  voice  at  the  door, 
she  ran  down  stairs  to  her  servants  in  ex- 
cessive agitation,  and  called  upon  them  to 
protect  her.  Mr.  Wellesley  took  possession 
of  the  drawing-room,  and  insisted  on  seeing 
his  wife ;  two  officers  of  Marlborough- 
street  Police  Office  were  sent  for  to  assist 
and  protect  her;  and, between  eleven  and 
twelve  o'clock  of  the  same  night,  she, 
together  with  her  sisters  and  daughter, 
made  their  escape  out  of  the  house,  and 
w«re  conveyed  to  her  uncle's,  leaving  Mr. 
Wellesley  in  possession  of  the  house  in  Clar- 
ges-street. 

During  this  time  Mrs>  Bligh  was  at  the 
house  of  Madame  Vestris,  waiting  the  result 
of  his  attempt  to  obtain  an  interview  with 
his  wife.  She  drove  in  a  hackney-coach 
down  Clarges-street  as  far  as  Mrs.  Welles- 
ley's  house,  in  order  to  see  what  was  going 
on  therein. 

Ciiakc.  Vol.  V. 


On  the  8th  of  July,  Mr.  Wellesley  was 
served  with  a  citation  for  a  divorce  at  the 
suit  of  his  wife ;  and,  within  a  day  or  two 
afterwards,  being  pursued  by  his  creditors, 
he  escaped  to  France,  in  company  with  Mrs. 
Bligh. 

On  the  same  8th  of  July  1825,  Mrs.  Wel- 
lesley caused  a  bill  to  be  filed  in  the  Court 
of  Chancery,  for  the  purpose  of  making  the 
infants  wards  of  that  court,  with  a  view  to 
be  prepared  to  apply  for  its  protection  for 
them,  and  to  restrain  her  husband  from  re- 
moving them  abroad  in  case  he  should  at- 
tempt so  to  do. 

Early  in  the  month  of  September  1825, 
Mrs.  Wellesley  was  attacked  by  a  dangerous 
illness,  which  produced  violent  and  alarm- 
ing spasms.  During  her  illness  she  re- 
ceived a  letter  from  her  uncle,  enclosing  one 
from  her  husband ;  and,  concluding,  from 
the  character  of  his  previous  letters,  that  it 
contained  threats  of  removing  her  children 
from  her  care,  she  resolved  not  to  read  it ; 
and,  desiring  her  said  sisters  to  take  charge 
of  it,  she  gave  them  directions  for  the  course 
to  be  pursued  for  the  security  of  her  children, 
in  case  it  contained  any  such  threats : — 
"  Only  avoid,"  said  she,  "  mentioning  this 
distressing  subject  to  me  at  present,  as  I  feel 
persuaded,  that,  if  I  were  to  attempt  reading 
that  letter  my  spasms  would  return,  and  I 
might  be  dead  in  a  few  hours."  Her  sisters 
assured  her  that  they  would  faithfully  fulfil 
her  wishes,  and  as  her  fever  afterwards  in- 
creased and  produced  delirium,  they  never 
mentioned  the  subject  to  her  again.  She 
died  on  the  12  th  of  September, 

On  the  18th  of  that  month  Mr.  Wel- 
lesley wrote  a  letter,  desiring  that  his  chil- 
dren might  be  forthwith  sent  to  him  in 
France.  He  was  then  residing  with  Mrs. 
Bligh ;  and,  in  the  same  month,  she  was 
delivered  of  a  male  child,  the  offspring  of 
the  illicit  connexion  between  her  and  Mr. 
Wellesley. 

In  February  1826,  Mrs.  Bligh  arrived  in 
London;  and,  shortly  afterwards,  she  and 
Mr.  Wellesley  were  again  cohabiting  toge- 
ther. Their  intercourse  continued  up  to  the 
time  when  judgment  was  given  upon  the 
petitions  ;  and,  in  the  interval,  between  the 
first  hearing  and  the  last,  Mrs.  Bligh's 
husband  had  recovered  heavy  damages 
against  Mr.  Wellesley  for  his  adultery 
with  her. 

N 
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The  Attorney  General,  Mr.  Shadrvell, 
Mr.  Pepys,  and  Mr.  Treslove,  appeared  in 
support  of  the  petition  of  the  infants  against 
the  petition  of  Mr.  Wellesley. 

Mr.  Hart,  Mr.  Horn,  Mr.  Heald,  and 
Mr.  Beames,  supported  Mr.  Wellesley's  pe- 
tition, and  opposed  that  of  the  infants. 

The  cases  cited  as  to  the  jurisdiction  of 
the  Court  in  controuling  the  power  of  a  fa- 
ther, and  as  to  the  circumstances  in  which 
that  power  was  exerted,  were  the  follow- 
ing :— 

DeManneville  v.  Manneville,  10  Ves.  52. 

Shelley  v,  Westbrooke,  Jacob,  267. 

Whitfield  v.  Hales,  12  Vesey,  492. 

Creuzev.  Hunter,  2  Con.  242;  2  Brown's 
Chanc.  Cases,  499. 

Wilcocks  v.  Drake,  2  Dick.  631. 

Skinner  v.  Warner,  4  Brown's  Chancery 
Cases,  101. 

Duke  of  Beaufort  v.  Bertie,  1  P.  Wil- 
liams, 705. 

Eyre  v.  Shaftesbury,  2  P.  Williams,  112. 

Butler  v.  Freeman,  Ambler,  301. 

The  Counsel  for  the  infants  contended, 
that,  upon  the  evidence,  it  was  clearly  esta- 
blished, that  Mr.  Wellesley  had  treated  a 
wife,  to  whom  he  owed  every  thing,  with  the 
greatest  neglect,  harshness,  and  cruelty ;  that, 
while  residing  in  the  same  house  with  her 
he  was  in  the  constant  practice  of  adultery ; 
that  he  had  introduced  his  mistress  into  the 
bosom  of  his  family;  and  that  he  had  finally 
abandoned  his  wife  and  separated  himself 
from  his  children  for  the  sake  of  this  profli- 
gate woman ;  thai  he  returned  to  England  in 
July  1 825,  accompanied  by  this  Mrs.  Bligh, 
only  for  the  purpose  of  harassing  and  in- 
sulting his  wife ;  that  even  the  death  of  his 
unfortunate  victim  had  not  roused  him  to  a 
sense  of  duty ;  and  that,  at  the  very  moment 
of  the  argument,  he  was  living  in  open  adul- 
tery.    Every  influence  had  been  exerted  to 
save  him  from  so  immoral  a  career — the  pa- 
tience and  entreaties  of  a  wife — the  remon-   - 
etrances  of  parents — but  all  in  vain.     No- 
thing could  detach  him  from  this  shameful 
connexion. 

The  general  outline  of  this  part  of  his 
conduct  was  sufficient  to  condemn  him ;  but 
the  details,  which  appeared  in  the  evidence, 


greatly  aggravated  the  degree  of  depravity 
which  such  conduct  manifested.  The  adul- 
tery had  been  carried  on  under  circumstances 
which  rendered  it  inexcusable,  and  with  a 
grossness  which  set  all  common  delicacy 
and  decency  at  defiance.  It  was  sworn,  for 
instance,  that  Mrs.  Bligh  stated  to  a  phy- 
sician, shortly  after  her  arrival  at  Naples, 
that  she  was  pregnant  by  Mr.  Wellesley, 
and  that  she  requested  assistance  to  bring 
about  abortion.  It  is  true  that  she  denies 
the  fact ;  but  the  balance  of  evidence  pre- 
ponderates strongly  against  her. 

The  general  conduct  of  Mr.  Wellesley, 
in  other  respects,  besides  this,  is  of  an  im- 
moral tenor. 

Towards  his  children  his  behaviour  has 
been  highly  blameable.  He  has  paid  no 
attention  to  their  moral  or  religious  im- 
provement :  he  has  encouraged  them  in  ha- 
bits of  using  obscene  language  and  profane 
oaths. 

In  such  a  state  of  circumstances,  the  only 
question  is,  whether  this  Court  will  give  up 
its  wards  to  the  care  of  such  a  man. 

The  authorities  prove  beyond  all  doubt, 
that  this  Court  will  interfere  to  controul  the 
rights  of  the  father,  even  when  the  tem- 
poral interests  of  the  child  are  likely  to  be 
affected — as  for  instance,  when,  if  he  re- 
mains under  the  care  of  the  father,  he  will 
be  likely  not  to  receive  an  education  suited 
to  his  expected  fortune :— much  more  does  it 
interfere,  when  the  moral  or  religious  wel- 
fare of  the  child  will  be  put  in  hazard  by  re- 
maining under  the  parent's  charge.  Who 
will  dare  to  assert  that  these  infants  will  not 
be  exposed  to  almost  certain  contamination, 
if  they  reside  with  such  a  man  as  Mr.  Wel- 
lesley ?  Would  it  not  be  monstrous  to  place 
the  girl  under  the  care  of  him  and  Mrs. 
Bligh — for  his  care  is  that  of  Mrs.  Bligh  ? 
Is  then  the  girl  to  be  separated  from  her 
brothers  ?  Is  he  too  impure  to  have  the 
custody  of  the  former,  and  yet  pure  enough 
to  have  the  custody  of  the  latter  ? 

The  members  of  his  own  family  have  ma- 
nifested their  conviction,  that  it  was  for  the 
interest  of  the  children  to  be  protected  from 
their  father.  They  had  not,  indeed,  come 
forward  to  make  affidavits  of  bis  unfitness 
for  the  discharge  of  a  father's  duties ;  but 
their  silence  sufficiently  expressed  their  opi- 
nion, when  it  was  their  near  relative  whose 
reputation  was  at  stake. 
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It  was  true  that  the  case  was  different 
from  any  which  had  hitherto  occurred ;  but 
it  was  a  stronger  case  than  most  of  those  in 
which  the  Court  had  interfered. 

On  the  other  hand,  it  was  argued,  that 
the  case  made  against  Mr.  Wellesley  was 
exaggerated  and  aggravated  far  beyond  the 
truth,  and  that  most  of  the  evidence  against 
him  was  totally  unworthy  of  credit.  But 
even  taking  the  case  as  alleged  by  his  op- 
ponents, to  what  did  it  amount?  The  great 
charge  against  him  was,  that  he  had  been 
living,  and  that  he  was  living,  in  adultery. 
Suppose  the  fact  were  so,  the  law  of  Eng- 
land did  not  say  that  a  man,  who  was 
guilty  of  adultery,  should  have  his  children 
taken  away  from  him.  Adultery,  unfor- 
tunately, was  too  common :  it  came  often 
under  the  immediate  eye  and  severe  lash  of 
the  law :  yet,  where  had  it  been  ever  held, 
where  had  it  been  even  whispered,  that  by 
adultery  a  father  forfeited  his  parental 
rights  ? 

It  was  said,  that  he  had  behaved  ill  to 
his  wife.  That  was  contradicted  by  respect- 
able evidence.  Eut  where  was  the  autho- 
rity for  saying  that  the  Court  of  Chancery 
shall  deprive  a  man  of  his  children,  if  he  is 
a  negligent  or  an  indifferent  husband  ?  Were 
that  circumstance  any  ground  of  interfe- 
rence, the  Court  should  have  put  its  powers 
in  action  during  Mrs.  Welleiley's  life,  and 
not  have  waited  till  events  had  rendered  it 
impossible  for  him  to  offend  again  by  this 
species  of  misconduct. 

Then,  what  remained  on  the  part  of  Mr. 
Wellesley's  accusers?  Vague  and  indefinite 
insinuations  against  his  general  course  of 
life.  How  could  such  accusations  be  met  ? 
Who  could  be  safe,  if  a  court  of  justice  would 
deign  to  entertain  them  ?  Fortunately,  in 
the  present  case,  they  themselves  furnished 
their  refutation ;  for  they  were  not  confined 
to  late  occurrences;  they  applied  to  his  con- 
duct ten  or  twelve  years  ago,  as  much  as  to 
his  behaviour  since  1 823.  Yet,  up  to  June 
1824,  his  children  were  with  him ;  and  he 
had  all  along  been  well  received  in  circles 
of  society  upon  which  no  imputation  could 
be  thrown. 

The  only  cases,  in  which  the  Court  inter- 
feres against  the  rights  of  'the  father,  are, 
where  the  father  is  aiming  directly  to  cor- 
rupt his  children,  as  in  the  instance  of  Mr. 


Shelley;  or  where  he  is  subject  to  some 
particular  vice,  like  drunkenness,  which  ren- 
ders him*  incapable  of  acting  rationally  to- 
wards those  under  his  care  ;  or  where  his 
situation  in  life  does  not  afford  an  education 
suited  to  the  fortunes  which  have  come  to 
his  children  from  another  quarter.  The 
present  case  cannot  be  brought  within  any 
of  the  precedents,  or  of  the  principles  on 
which  these  precedents  are  founded. 

As  to  Mr.  Wellesley  teaching  his  children 
immoral  habits,  the  evidence  on  that  point 
is  contradicted,  and  is  not  worthy  of  belief. 
Mrs.  Wellesley  herself  did  not  believe  it ; 
for,  when  she  quitted  France  in  1 824,  she 
engaged  to  educate  the  children  according  to 
her  husband's  directions.  She  must,  there- 
fore, have  believed  that  he  had  sound  and 
correct  views  upon  that  subject ;  and  she 
unquestionably  could  not  have  entertained 
such  an  opinion,  if  he  had  previously  shewn 
himself  indifferent  to  the  morals  of  his  chil- 
dren, or  willing  to  corrupt  them.  The  whole 
of  his  conduct  towards  them,  and  his  letters 
to  them,  manifest  an  affectionate  father,  so- 
licitous for  their  improvement  and  welfare. 

If  the  Court  interferes  in  the  present  case, 
it  will  establish  a  frightful  precedent.  An 
investigation  may  be  instituted  into  the  life 
of  every  man ;  and  the  ties  which  bind 
the  father  and  the  child  may  on  any  occasion 
be  torn  asunder  on  grounds  which  are  not 
specified,  but  which,  being  general  and  in- 
definite, may  be  made  the  pretext  for  the 
roost  inquisitorial  persecution. 

February  1,  1827. 

The  Lord  Chancellor.— -This  case  of  Wel- 
lesley v.  the  Duke  of  Beaufort  comes  before 
me,  in  consequence  of  a  bill  having  been 
filed  in  this  court,  with  respect  to  the  guar- 
dianship of  the  children  of  Mr.  and  Mrs. 
Wellesley,  and  of  petitions,  which  were  after- 
wards presented.  It  is  to  me  quite  clear, 
that,  about  the  20th  May  1825,  Mrs.  Wel- 
lesley determined  to  get  a  separation  from 
her  husband  ;  but  whether  her  determina- 
tion to  institute  proceedings  in  the  Ecclesi- 
astical Court  for  that  purpose  had  been 
taken  before  that  period,  or  not,  does  not 
appear  ;  that  it  was  then  adopted,  I  have  no 
doubt ;  and  the  date  is  material,  for  reasons 
I  shall  have  occasion  to  advert  to  presently. 
According  to  a  letter  of  Mrs.  Wellesley, 
which  has  been  read  in  evidence,  (and  which 
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letter  from  Mrs.  Wellesley,  I  take  St  clearly, 
in  a  case  of  this  sort,  considering  what  has 
been  tendered  in  evidence  on  the  other  side, 
is  testimony  to  which  I  am  bound  to  give 
attention,)— it  appears,  I  say,  from  that  letter 
of  the  28th  August  1825,  that  Mrs.  Wel- 
lesley had  learnt  from  Lord  Maryborough, 
that  Col.  Shawe  had  informed  him,  that 
Mr.  Wellesley  had  declared  (and  the  decla- 
ration is  of  considerable  importance,)  that, 
if  he  could  not  obtain  the  possession  of  his 
children1  by  law,  he  would  have  them  by 
stratagem.  That  declaration  follows,  too, 
very  soon  after  Mr.  Wellesley  states  in  a 
letter  to  Mr.  Pitman,  (what  I  would  repre- 
sent as  being  perhaps  his  notions  of  law,) 
"  that  a  man  and  his  children  ought  to  go 
to  the  devil  in  their  own  way,  if  he  pleases ;" 
and  he  adds,  as  a  postscript,  "  that  neither 
God  nor  the  devil  shall  interpose  between 
him  and  his  children."  Mrs.  Wellesley, 
after  that  communication  from  Lord  Mary- 
borough of  what  Col.  Shawe  had  said,  de- 
termined to  apply  to  the  Court  of  Chancery. 

Accordingly,  a  bill  is  filed,  which  places 
the  fortune,  and  (for  reasons  I  shall  mention 
by  and  by)  the  care  and  custody  of  the  chil- 
dren under  the  protection  of  this  Court.  It 
appeared  afterwards,  that  an  act  of  parlia- 
ment had  been  discovered,  which  vested  the 
property  in  Lord  Shaftesbury  and  another 
gentleman  ;  and  it  became  necessary,  there- 
fore, to  amend  the  bill. 

Mr.  Wellesley  being  abroad,  it  is  clear  (for 
reasons  quite  obvious,  as  settled  by  this 
Court)  that,  notwithstanding  the  acknow- 
ledged legal  right  of  a  parent  to  the  care  and 
custody  of  his  children,  yet  this  Court,  if  he 
were  abroad,  and  the  property  of  those  chil- 
dren were  put  under  its  care,  would  not  suf- 
fer him  to  interfere  with  respect  to  the  chil- 
dren, as  it  could  not  make  him  responsible, 
while  abroad,  for  his  conduct  towards  the 
children :  and  it  is  always  the  principle  of 
this  Court  not  to  risk  the  incurring  of  dam- 
age to  children,  which  damage  it  cannot  re- 
pair, but  rather  to  prevent  ita  being  done,  if 
it  can  prevent  it.  The  result  was,  an  appli- 
cation to  the  Court  to  appoint  some  person 
to  take  care  of  the  children ;  and  upon  that 
an  order  was  made,  but  not  drawn  up,  in 
consequence  of  circumstances  which  after- 
wards occurred. 

Mr.  Wellesley  came  to  England  on  tfie 
14th  December  1825,  and  presented  a  pe- 


tition, supported  by  affidavits,  ill  which  he 
stated  his  intention  to  reside  in  this  country, 
and  that  he  was  in  possession  of  a  suitable 
mansion ;  and  he  prayed,  that  the  order  I 
have  alluded  to  might  be  rescinded,  and  that 
the  Misses  Long  might  be  ordered  to  deliver 
the  infant  plaintiffs  to  him. 

This  naturally  brought  on  these  most 
distressing  discussions  in  this  Court.  I 
will  give  no  opinion  as  to  whether  it  were 
a  discretion  properly  or  improperly  ex- 
ercised, that  this  matter  was  not  heard  in 
private.  It  has  been  in  most  cases  thought 
proper,  that  such  questions  should  be  heard 
in  private ;  but  if  the  parties  choose  to  have 
such  matters  discussed,  and  such  affidavits 
read  and  heard  in  the  public  court,  1  know 
that  it  is  one  of  the  best  securities  for  a 
judge  exercising  his  duty  properly  and  im- 
partially, that  he  is  to  do  that  duty  in  pub- 
lic. '  1  will  certainly  therefore  discharge  that 
duty  as  well  as  I  can,  recollecting  that  what 
I  am  called  upon  to  do  is  a  strong  measure ; 
that  it  stands  upon  principles  which  are  not 
to  be  acted  upon  without  recollecting  all  the 
feelings  of  a  parent's  heart ;  and  that  I  am 
to  look  to  all  the  principles  of  the  common 
law  with  respect  to  the  rights  of  the  parent. 

I  may  state,  that  it  has  not  been  doubted 
at  the  bar,  that  this  jurisdiction  belongs  to  this 
Court,  and  to  the  individual  who  sits  in  it. 
It  is  perfectly  right  that  the  bar  should  so 
treat  the  subject,  because  I  take  it  to  have 
been — (whether  it  be  fit  that  such  a  juris- 
diction should  be  suffered  to  remain  or  not, 
is  another  question)— I  take  it  to  have  been 
long  settled  by  judicial  practice,  that  such 
is  the  law  of  the  Court ;  and  counsel  do  not 
act  according  to  their  duty  if  they  seek  to 
disturb  that  settled  course  of  practice — that 
settled  course  and  form  of  the  law  of  the 
land.  However,  so  much  has  passed  with 
reference  to  this  subject,  as  to  make  it  not 
altogether  inexpedient  or  improper  to  say 
something  on  the  nature  of  the  law,  as  be- 
tween parent  and  child,  which  is  administered 
in  this  court. 

I  do  apprehend,  that  this  jurisdiction,  not- 
withstanding all  the  doubts  which  may  exist 
as  to  its  origin,  will  be  found  to  be  absolutely 
necessary,  subject  to  correction  by  appeal, 
and  to  the  most  scrupulous  and  conscientious 
conviction  of  the  judge,  that  he  is  to  look 
strictly  into  the  merits  of  every  case  of  this 
kind,  and  with  the  utmost  anxiety  to  be  right. 
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It  has  been  a  question,  whether  the  jurisdic- 
tion was  given  to  this  Court  upon  the  de- 
struction of  the  Court  of  Wards.  Other 
books  state  that  it  belongs  to  the  King, 
taking  care,  as  farms  pair  ice,  of  those  who 
are  not  able  to  take  care  of  themselves ; 
it  being  necessary  that  the  law  should  place 
somewhere  the  care  of  those  individuals  who 
cannot  take  care  of  themselves.  It  has  been 
observed,  with  respect  to  the  doctrine  that 
a  jurisdiction  belongs  to  the  King,  as  pa- 
rens patriae,  exercising  a  jurisdiction  in  this 
court,  that  the  Court  cannot  exercise  that 
jurisdiction,  unless  there  be  property  of  the 
individual  to  be  taken  care  of  in  this  court. 
Now  whether  that  be  an  accurate  view  of 
the  law  or  not,  or  whether  it  arise  out  of  a 
necessity  of  another  kind,  that  the  Court 
must  have  property  to  exercise  this  juris- 
diction— is  a  subject  to  which  perhaps  suffi- 
cient attention  has  not  been  given.  If  any 
one  turn  his  mind  attentively  to  this  subject, 
he  will  see  that  this  Court  has  not  the  means 
to  act,  unless  there  be  property.  It  is  not, 
however,  from  any  want  of  power,  but  from 
a  want  of  means  to  exercise  its  jurisdiction, 
that  it  has  not  acted,  where  it  had  not  pro- 
perty. The  Court  cannot  take  care  of  all 
the  children  in  the  world  ;  it  can  exercise 
this  jurisdiction  usefully  and  practically,  only 
in  cases  where  it  has  the  means  of  doing  so : 
that  is-  to  say,  by  its  having  the  means  of 
applying  the  property  of  the  infants  to  their 
use. 

That  this  doctrine  has  been  established  in 
this  court  for  a  long  series  of  years,  no  one 
can  deny.  The  law  appoints  the  father  the 
guardian  by  nature  of  his  children,  as  well 
as  by  nurture.  An  act  of  parliament  has 
given  the  father  the  power  of  appointing  a 
testamentary  guardian  for  them — and,  hav- 
ing done  so,  surely  one  should  think,  that 
the  guardian  so  appointed  would  have  all  the 
authority  that  parliament  could  give  him, 
and,  therefore,  as  strong  an  authority  as  any 
law  could  give  him.  But  it  is  above  a  cen- 
tury ago  since,  in  the  case  of  The  Duke  of 
Beaufort  v.  Bertie,  (1)  the  Lord  Chancellor 
of  that  day  (Lord  Macclesfield)  determined, 
that  the  statute-guardian  was  subject  to  all 
die  jurisdiction  of  this  Court ;  he  said,  "I 
will  not  place  the  statute-guardian  in  a  situ- 
ation higher  in  this  court  than  the  father 


is;" — applying  the  doctrine  I  have  men- 
tioned as  a  justification  for  interfering  with 
the  testamentary  guardian,  and  stating  it  as 
the  acknowledged  jurisdiction  of  die  Court. 
He  goes  further,  and,  though  the  Court  is  not 
to  proceed  upon  doubtful  grounds,  he  adds, 
"  If  I  have  a  reasonable  ground  to  believe 
that  the  children  will  not  be  properly  treat- 
ed, I  should  interfere,  upon  the  principle, 
that  preventing  injustice  is  better  than 
punishing  injustice." 

There  are  a  great  many  cases  to  be  found 
upon  the  records  of  the  court,  which  are 
not  mentioned  in  the  printed  reports.  I  was 
counsel  in  the' case  of  Powell  v.  Cleaver,  and 
Lord  Thurlow  would  not  allow  us  to  argue 
the  question  (and  perhaps  he  was  right) ;  for 
the  Court,  he  said,  had  the  power  to  take 
care  that  the  children  should  be  properly 
educated  according  to  their  expectations. 
He  stated  the  same  doctrine,  in  the  case  of 
Cruize  v.  Orby  Hunter.  (2)  Lord  Bathurst 
had  gone  so  far  as  to  make  an  order  to  pre- 
vent a  Protestant  child  being  sent  to  a  Ro- 
man Catholic  school.  This  Court  would 
then  have  interfered  in  cases  where  it  would 
not  do  so  now,  with  respect  to  Popish  edu- 
cation. 

Is  it  then  necessary  that  the  Court  should 
thus  interpose  ?  If  this  Court  has  not  the 
power  to  interpose,  what  is  the  provision  of 
the  law  which  is  made  for  the  children  f 
You  may  go  to  the  Court  of  King's  Bench 
for  a  habeas  corpus  to  restore  the  child  to 
its  father.  When  you  have  restored  the 
child  to  the  father,  can  you  go  to  the  Court 
of  King's  Bench  to  compel  that  father  to 
subscribe  to  the  amount  of  even  five  shil- 
lings a-year  for  the  maintenance  of  that  child  ? 
A  magistrate  may  compel  an  allowance  of 
so  much  ;  but  I  do  not  believe  that  any  one 
can  stale,  that  there  was  ever  a  mandamus 
from  the  Court  of  King's  Bench  upon  such 
a  subject.  Although  the  courts  of  law  en- 
force the  rights  of  the  father,  they  are  not 
able  to  enforce  the  duties  of  the  father  ;  but 
those  duties  have  been  acknowledged  in  this 
his  Majesty's  Court  for  centuries  past. 

Referring  then  to  the  cases  which  are  re- 
ported, for  a  more  large  exposition  of  the 
grounds  upon  which  this  jurisdiction  stands, 
I  repeat,  that  it  is  quite  enough  for  me  to 
state,  that  I  find  myself  in  this  seat  humbly 


(t)  18  Wms.703. 


(2)  2  Cox,  242. 
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representing  his  Majesty,  and  bound  by  the 
settled  law  of  the  Court.  I  cannot  now  re- 
tire from  the  discharge  of  this  duty ;  I  dare 
not  violate  the  principles  which  grow  out 
of  the  practice  of  the  Court.  My  duty  is 
to  apply  those  principles  honestly  and  dili- 
gently ;  to  look  to  all  the  circumstances  of 
the  case,  and  with  judicial  integrity  (by  which 
in  this  court  must  always  be  meant  an  in- 
tegrity of  the  purest  nature)  to  determine 
manfully,  and  manfully  to  declare,  what  my 
opinion  is. 

Now,  in  most  of  the  cases  of  this  sort 
that  have  come  before  the  Court,  we  have 
had  the  satisfaction  of  being  enlightened  by 
evidence  of  which  I  have  little  or  none  in 
the  present  case — I  mean  the  evidence  of 
near  relations.  It  is  unquestionably  a  most 
painful  duty  for  persons,  who  are  near  rela- 
tions of  the  family,  to  come  forward  to  give 
their  evidence  upon  a  subject  of  this  nature. 
Whenever  they  do  so,  however,  they  furnish 
tjie  best  evidence  which  can  be  obtained ; 
it  is  evidence  which  must  be  painfully  and 
reluctantly  given,  and  it  is  therefore  evi- 
dence which,  in  general,  may  be  much  relied 
upon.  That  this  has  been  the  opinion 
of  Mr.  Wellesley  himself  as  well  as  my 
own,  I  think  I  may  venture  to  state,  be- 
cause it  appears  on  one  of  his  affidavits — in 
the  affidavit  sworn  on  the  25th  May  1826. 
It  having  been  observed  at  the  bar,  in  point 
of  fact,  that  the  family  did  not  wish  to  let 
the  children  fall  into  the  deponent's  hands, 
he  states,  "  that  he  has  used  all  the  means 
in  his  power  to  ascertain  whether  the  alle- 
gations of  Dr.  Thomas  Bulkeley  and  Mr. 
John  Julius  Hutchinson — that  all  this  de- 
ponent's family  deprecated  the  idea  of  the 
children  falling  into  deponent's  hands, — are 
founded  in  fact,  and  that  he  has  used  all 
the  means  in  his  power  to  ascertain  whether 
the  statement  made  by  the  learned  counsel 
on  the  7th  of  April  last,  that  all  the  family 
were  desirous  the  children  should  remain 
as  they  are,  be  founded  in  fact — and,  upon 
such  inquiry,  the  deponent  believes  that  such 
allegations  and  such  statement  are  wholly 
unfounded  in  fact  and  utterly  false."  In  an- 
other affidavit,  dated  the  8th  June,  Mr. 
Wellesley  says,  "  that  on  the  1 9th  May  last 
past,  he  received  from  his  Grace  the  Duke 
of  Wellington  a  letter,  in  reply  to  one  ad- 
dressed by  deponent  to  the  said  Duke,  in- 
quiring if  it  were  true  that  this  deponent's 


family  wish  to  deprive  him  of  his  children, 
as  had  been  stated  in  this  honourable  Court, 
and  which  statement  had  induced  the  depo- 
nent to  hold  no  intercourse  with  his  own 
family  ?"  Then  he  identifies  the  date  of  the 
letter,  and  further  says,  "  that  he  (the  de- 
ponent) had  made  the  moat  anxious  inquiry 
of  Sir  Colin  Campbell,  as  to  the  feelings  of 
Lord  and  Lady  Maryborough,  the  father 
and  mother  of  deponent,  with  respect  to  the 
proceedings  of  this  Court  against  him  rela- 
tive to  his  children  :  and  also  whether  Lord 
and  Lady  Maryborough  had  taken  an  active 
part  in  such  proceedings — and  that  Sir  Colin 
Campbell  had  informed  the  deponent,  by  die 
authority,  as  deponent  understood,  of  the 
said  Lord  and  Lady  Maryborough,  that  they 
had  taken  no  part  in  such  proceedings,  and 
were  far  from  being  desirous  that  the  chil- 
dren should  be  taken  from  their  father." 
This  is  a  positive  statement  that  so  Sir  Co- 
lin Campbell  informed  him  ;  and  the  under- 
standing of  Mr.  Wellesley  is  an  understand- 
ing that  applies  to  the  supposed  authority, 
and  not  to  the  fact,  that  Sir  Colin  Camp- 
bell stated  so  and  so;  and  he  further  says, 
"  that  Sir  Colin  Campbell  also  stated  to  the 
deponent,  that  directions  would  have  been 
given  by  Lord  and  Lady  Maryborough  to 
contradict  the  statement  in  this  honourable 
Court,  with  respect  to  their  interference, 
similar  to  the  directions  given  by  the 
Duke  of  Wellington,  but  they  believed  that 
all  discussions  had  then  terminated ;  that 
the  Marquis  Wellesley  had  reprobated 
the  proceedings  adopted  against  the  depo- 
nent;" and  the  deponent  further  saith, 
"  that  the  possession  of  the  said  information 
induced  him,  and,  as  he  conceived,  fully 
warranted  him  in  stating  what  he  had  stated 
in  his  affidavit  of  the  26th  May  last,  that 
the  assertions  which  counsel  made  in  court 
were  not  founded  in  fact." 

With  reference  to  this  point,  there  is  also  an 
affidavit  of  Sir  Colin  Campbell,  in  which  he 
says,  that  "he  felt  it  incumbent  upon  him  to 
deny  that  he  ever  did  inform  Mr.  Wellesley, 
that  Lord  and  Lady  Maryborough  were  far 
from  being  desirous  that  die  children  should 
be  taken  from  him,  for  that  he  never  had  any 
conversation  with  the  said  Lord  Marybo- 
rough on  the  subject.  He  had  had  some 
conversation  with  Lady  Maryborough,  and 
her  ladyship  had  said,  that  she  had  taken  no 
part  in  the  proceedings,  and  she  authorised 
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him  to  inform  the  said  William  Pole  Tylney 
Long  Wellesley  of  what  she  had  said/' 

There  is  an  affidavit  likewise  of  a  Mr. 
Light  foot,  who  says,  "  that  he  did,  upon  the 
12th  June  send  to  Lieut.-Col.  Shawe,  the 
secretary  of  the  Marquis  Wellesley,  a  copy 
of  the  affidavit  sworn  by  Mr.  Wellesley  on 
the  8  th  June,  with  a  letter  to  Col.  Shawe ; 
that  on  the  21st  instant,  he  received  back 
the  original  letter,  with  an  indorsement,  in 
the  hand-writing  of  the  Marquis  Wellesley 
(with  which  he,  the  deponent,  is  well  ac- 
quainted,) in  the  words  and  figures  follow- 
ing : — M I  have  never  given  any  opinion  on 
the  matter  to  which  Mr.  Long  Wellesley  re- 
fers. I  cannot  apprehend  in  what  manner  Mr. 
Long  Wellesley  can  have  obtained  my  senti- 
ments, and  I  should  wish  such  information 
to  be  imparted  to  me :  but  Lieutenant-Co- 
lonel Shawe  should  send  this  to  Mr.  Light- 
foot  ;  and  I  desire  Mr.  Lightfoot  to  publish 
it,  if  he  please,  and  communicate  it  to  the 
Court  of  Chancery.  I  wish  it  to  be  under- 
stood that  I  never  have  entertained,  nor  ex- 
pressed the  sentiments  imputed  to  me  in  the 
affidavit  of  Mr.  Long  Wellesley."  Then 
there  is  the  following  note : — "  Send  this 
note  under  cover  to  Mr.  Lightfoot ;  take  the 
copy,  but  send  the  original,  which  must  not 
be  delayed  one  moment." 

Then  we  have  the  affidavit  of  Lord  Ma- 
ryborough, which  is  to  the  following  effect : 
"  That  his  name  having  been  brought  before 
this  honourable  Court  in  the  proceedings  in 
this  cause,  most  unexpectedly,  and  in  a  man- 
ner calculated  to  make  an  erroneous  impres- 
sion as  to  his  conduct,  he  considered  it  ne- 
cessary to  state,  that  soon  after  the  death  of 
Mrs.  Wellesley,  the  Misses  Long  commu- 
nicated to  this  deponent,  that  they  were  de- 
sirous to  comply  with  their  late  sister's  in- 
junction, that  the  infant  plaintiffs  might  be 
continued  wards  of  this  honourable  Court." 
That  she  gave  that  injunction,  (said  Lord 
Eldon.)  is  beyond  all  doubt,  and  that  she 
gave  it  with  a  view  to  keep  the  children  out 
of  the  custody  of  their  father,  is  beyond  all 
doubt  also.  It  is,  however,  due  to  the  truth, 
to  say,  that,  by  whatever  motive  she  might 
be  influenced*  it  appears  by  the  contents  of 
one  of  her  letters,  that,  as  on  the  one  hand, 
when  they  parted  in  France,  there  was  an 
understanding  that  they  might  come  toge- 
ther again  ;  so,  on  the  other  hand,  notwith- 
standing all  the  wrongs  she  complained  of$ 


and  all  the  sufferings  she  said  she  had  un- 
dergone— notwithstanding  that,  as  she  inti- 
mates in  her  letter,  she  had  been  (in  a 
sense  which  I  am  unwilling  to  put  on  those 
words)  the  victim  of  many  abandoned  wo- 
men ; — yet,  for  the  purpose,  if  possible,  of 
preventing  the  world  from  throwing  its  eyes, 
and  this  Court  from  throwing  its  eyes  upon 
transactions  of  this  nature,  she  was  willing, 
if  her  husband  would  leave  what  she  calls 
his  abandoned  courses,  to  sacrifice  part  of 
her  fortune  for  the'  support  of  Mrs.  Bligh. 
Though,  therefore,  to  a  certain  extent,  one 
must  look  at  her  as  making  a  dying  decla- 
ration, that  the  children  ought  not  to  be  in 
the  custody  of  Mr.  Long  Wellesley  ;  yet 
she  at  the  same  time  may  be  taken  as 
stating,  that,  if  he  had  quitted  the  abandon- 
ed course  she  spoke  of,  she  would  have  re- 
stored herself  to  him,  and  the  children  with 
herself,  notwithstanding  all  the  circumstances 
that  belonged  to  the  conduct  imputed  to 
Mr.  Wellesley.  The  affidavit  of  Lord  Ma- 
ryborough goes  on  to  state,  "  that  he  was 
informed  of  an  application  being  made  by 
Mr.  Wellesley  for  a  writ  of  habeas  corpus, 
in  order  to  obtain  a  delivery  of  the  infant 
plaintiffs  to  his  custody,  or  to  the  persons 
appointed  by  him." 

It  may  not  be  improper  here  to  observe, 
that,  when  these  applications  are  made  to 
the  Court  of  King's  Bench,  the  judges  ac- 
knowledged the  authority  of  this  Court ;  and, 
when  they  are  required  to  administer  a  law, 
which  they  find  they  cannot  administer, upon 
being  informed  that  the  case  of  the  infants 
is  in  this  court,  they  say,  "  Let  it  go  into 
the  Court  of  Chancery.  Our  modes  of  act- 
ing are  quite  imperfect  upon  such  subjects. 
They  enforce  the  rights,  but  not  the  duties 
of  parents,  as  they  ought  to  be  enforced  ; 
and  therefore,  we  leave  the  matter  to  that 
jurisdiction  which  exercises  a  larger  power." 
The  affidavit  goes  on  to  set  forth  a  letter, 
written  by  Lord  Maryborough,  in  which  he 
said,  "  I  can  only  say,  that  I  perfectly  ap- 
prove of  every  step  the  Misses  Tylney  Long 
have  taken  since  their  sister's  death ;  but 
that  I  entirely  disapprove  of  Mr.  Long  Wel- 
lesley's  proceedings.  It  has  been  long  my 
determination,  never,  if  possible,  to  have 
any  thing  to  do  with  Mr.  Long  Wellesley, 
or  his  concerns.  I  have,  therefore,  declined 
taking  any  steps  respecting  the  children ; 
but  as  I  cannot  but  feel  that  they  are  my 
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grandchildren;  and  if  the  Lord  Chancellor 
should  propose  Co  me  to  be  sole  guardian, 
I  shall  accept  the  trust,  although  it  will  be 
very  troublesome,  and  subject  me  to  great 
responsibility.  The  Lord  Chancellor  is  the 
proper  person  to  decide  the  issue  between 
the  Misses  Tylney  Long  and  Mr.  Long  Wel- 
lesley ;  and  if  he  can  do  justice  to  my  grand- 
children without  calling  upon  me  to  be  their 
guardian,  it  will  be  a  great  relief  to  me  :  yet, 
I  say,  I  will  not  shrink  from  being  sole 
guardian,  if  so  desired  by  the  Lord  Chan- 
cellor." 

[After  reading  the  remainder  of  Lord 
Maryborough's  affidavit,  and  also  a  letter 
from  the  Duke  of  Wellington  to  Mr.  Wei- 
lesley,  the  Lord  Chancellor  continued — ] 

Do  I  go  too  far  when  I  say,  that  this  is 
negative  evidence  of  what  the  family  think 
upon  the  subject  ?  Do  I  go  too  far  when  I 
say,  that  this  is  at  least  a  case  in  which 
none  of  the  family  will  suggest  to  the  Chan- 
cellor, that  they  think  Mr.  Wellesley  should 
have  the  care  of  his  children?  I  don't  say, 
that  they  go  so  far  as  to  give  their  opinions 
that  he  ought  not,  but  it  is  impossible  not  to 
collect,  that  their  sentiments  are  so.  Nei- 
ther the  Duke  of  Wellington,  nor  Lord  Ma- 
ryborough, nor  the  Marquis  Wellesley — the 
three  great  connexions  of  this  family — think 
proper,  with  respect  to  these  infants,  (their 
.near  relations)  to  suggest  to  me,  that,  in  their 
opinion,  this  gentleman  ought  to  be  intrusted 
with  the  care  of  the  children. 

I  come  now  to  consider  the  history  of  the 
•transactions  involved  in  those  proceedings 
which  commence  by  Mr.  Long  Wellesley 
being  obliged  to  go  abroad  on  account  of  the 
demands  of  his  creditors.  I  was  anxious  to 
know  what  the  circumstances  of  Mr.  Wel- 
lesley are— because,  first,  if  it  were  proved 
that  his  circumstances  were  not  such  as  to 
enable  me  to  make  an  order  for  him  to  take 
care  of  the  children,  I  should  be  spared  the 
agonizing  duty  of  noticing  the  other  facts 
of  this  case.  I  was  anxious  for  another 
reason,  namely,  that  the  Court  looks  at  the 
duties  of  the  father  as  duties  that  impose 
upon  him  thus  much,  that  if  he  be  himself 
of  ability  to  maintain  the  children  (be  their 
fortunes  what  they  may),  he  must  maintain 
them  according  to  their  expectations ;  but 
I  am  not  aware  of  any  case  where  the  Court 


baa  taken  away  from  the  father  the  care  and 
custody  of  the  children,  and  yet  has  called 
in  aid  of  their  own  means  the  property  of 
the  father.  If,  however,  Mr.  Wellesley's 
circumstances  be  such  as  have  been  repre- 
sented upon  affidavit,  there  is  an  end  of  all 
objections  upon  the  head  of  his  circum- 
stances, or  as  to  his  being  of  ability  to  main- 
tain the  children  according  to  their  expect- 
ations. The  consequence  is,  that  I  am  to 
consider  this  case  with  reference  to  other 
considerations  than  those  which  afiect  the 
care  of-  the  children ;  but,  looking  upon  a 
moral  education  as  all  that  is  valuable,  not 
only  here  but  hereafter,  I  cannot  consider 
that  pecuniary  considerations  should  be  put 
in  the  balance  with  the  imperious  duty  im- 
posed upon  me,  of  taking  care  that  these 
-children  should  have  a  moral  and  religious 
education. 

-  I  am  not  called  upon  to  say  what  would 
be  the  consequence  of  the  mere  act  of  adul- 
tery on  the  part  of  the  father  ;  all  the  ante- 
cedent conduct  of  Mr.  Wellesley  had  re- 
ceived the  condonation  of  Mrs.  Wellesley, 
and  that  condonation  I  am  disposed  to  take 
as  testimony,  on  her  part,  that  she  thought 
it  would  be  more  for  the  interest  of  the  fa- 
mily that  it  should  be  all  overlooked.  Upon 
that,  therefore,  I  give  no  opinion.  Nor  is 
it  necessary  that  I  should  give  an  opinion 
upon  the  subject  of  drunkenness,  as  there  is 
no  such  imputation  in  this  case.  At  the  same 
time,  I  have  no  difficulty  in  saying,  that,  if  a 
father  be  living  in  a  state  of  habitual  drunk- 
enness, incapacitating  him  from  taking  care 
of  bis  children's  education,  he  is  not  to  be 
looked  upon  as  a  man  of  such  reason  and  un- 
derstanding as  to  enable  him  to  discharge  the 
duty  of  a  parent.  If  such  a  case  were  to 
occur  again,  as  it  has  occurred  before,  the 
Court  would  take  care  that  the  children 
should  not  be  under  a  controul  so  debasing 
and  so  likely  to  injure  them. 

It  does  appear,  with  reference  to  the  evi- 
dence before  me,  that  there  has  been  an 
adultery  to  an  extent  about  which  nobody 
can  doubt.  Whatever  happened  or  did  not 
happen  at  Naples ;  whatever  happened  or  did 
not  happen  at  Albino ;  whatever  happened 
or  did  not  happen  at  Florence — 1  should  have 
said,  that,  from  the  moment  Mr.  Wellesley 
and  Mrs.  Bligh  left  Florence  and  came  to 
Paris,  the  system  of  adultery  had  been 
carried  on  till  Mr.  Wellesley  came  to  Lou- 
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don  in  December  1820,  in  the  most  shame*' 
less  manner ;  and  that  it  had  been  carried' 
on  from  March  1826  down  to  the  moment  the 
application  was  made  to  me,  and  daring  a 
long  part  of  the  time  that  those  applications 
were  depending,  in  a  manner  so  disgraceful 
to  Mrs.  Bligh,  that  I  do  declare  I  ought  to 
be  hunted  out  of  society,  if  I  hesitated  one 
moment  to  say,  that  1  should  forfeit  my  life 
rather  than  permit  the  girl  Victoria  to  go 
into  the  company  of  such  a  woman,  or 
under  the  care  and  protection  of  a  man  who 
lived  with  her. 

[The  Chancellor  here  commented  at  great 
length  upon  particular  parts  of  the  evidence 
with  respect  to  the  intercourse  between 
Mr.  Wellesley  and  Mrs.  Bligh.  He  then 
continued — ] 

I  have  Mr.  Wellesley's  own  authority  for 
saying,  that  it  would  be  a  grievous  thing  to 
separate  the  daughter  from  the  sons.  If 
so,  I  own  I  never  would  let  that  girl  go  to 
Mr.  Wellesley  as  long  as  he  has  any  con- 
nexion with  Mrs.  Bligh.  And  here  let  me 
say,  that  the  Court  has  a  right  to  impose 
restraint  where  it  is  necessary — to  take  it 
off— to  modify  it — so  as  to  shew  that  filial 
duty  should  be  protected  by  those  who  have 
the  care  and  custody  of  the  infants. 

Then  again,  with  respect  to  Mr.  Welles- 
ley's  conduct,  as  it  respects  the  boys — with 
regard  to  that,  there  is  a  great  deal  of  evi-  4 
dence  exceedingly  strong  as  to  his  conduct 
towards  them. 

There  is  the  testimony  of  Dr.  Southcote. 
The  affidavit  says,  "  that,  in  September 
1824,  Mr.  Wellesley  applied  to  him  for 
advice  as  a  surgeon,  (he  Mr.  Wellesley 
being  at  Dieppe,)  in  consequence  of  an  in- 
flammation in  his  eye ;  that  he  accordingly 
attended  him,  and  informed  him,  that  he 
strongly  Buspected  that  it  was  not  a  common 
complaint  in  the  eye,  but  that  it  proceeded 
from  the disease ;  that  it  was  a  secon- 
dary symptom  of  that  disorder ;  that  he  ac- 
cordingly prescribed  for  that  disease,  and  re- 
moved the tumour  from  him ;  that  in 

short,  that  he  did  what  was  necessary  in  a 
disease  of  that  nature :  that  Mr.  Welles- 
ley used  to  consult  him,  not  only  as  a  me- 
dical adviser,  but  also  upon  various  other 
subjects:  that,  among  various  topics  of 
conversation  that  took  place  between  this 
Chanc.  Vol.  V. 


deponent  and  Mr.  Wellesley,  a  common  and' 
general  one  was,  upon  the  subject  of  his, 
the  said  William  Pole  Tylney  Long  Welles- 
ley's  male  children.  In  the  course  of  con- 
versation, the  said  W.  L.  Wellesley  often 
expressly  declared  his  determination  to  let 
them  associate  with  company,  or  with  chil- 
dren of  the  lowest  classes  of  society,  and  of 
the  most  depraved  habits;  and  also,  that' 
it  was  his  particular  wish  and  desire,  that 
his  children  should  adopt  the  manners  of  the 
lower  classes,  in  order  that  they  might  ob* 
tain  a  knowledge  of  the  world ;  and  upon 
many  occasions,  W.  L.  Wellesley  has  made 
it  a  boast  to  deponent  that  he  had  frequently 
procured  children  of  the  lowest  description 
to  come  to  the  back  of  the  said  W,  L.  Wei* 
lesley's  house  to  teach  his  said  children  to 
repeat  the  oaths,  and  blasphemous  lan- 
guage made  use  of  by  persons  who  were 
vagabonds  of  the  lowest  order ;  and  when 
they  had  taught  the  infant  plaintiffs  to  swear 
in  the  French  language,  he  made  his  chil* 
dren  teach  those  low  children  to  swear  in 
English  ;  that  it  was  his  wish  to  make  the 
last-named  infant  plaintiffs  to  associate  with 
the  lowest  description  of  persons,  to  give 
them  a  low  Btyle ;  and  that,  if  he  had  the 
care  of  those  children,  he  should  take  care 
that  they  were  present  at  cock-fights  and 
bull-baits,  &c,  in  order  that  they  might 
learn  to  swear,  and  repeat  oaths  and  bias* 
phemous  language.  That  it  was  of  great 
use  to  them  to  attend  such  sports,  which 
were  manly  sports,  and  ought  to  be  pursued 
by  his  children,  in  preference  to  any  other* 
That  Mr.  Wellesley  repeatedly  stated  to 
deponent,  that  he  considered  it  a  necessary 
branch  of  education,  that  they  should,  if  ne- 
cessary, make  themselves  perfect  black- 
guards ;  and  that  they  should  associate  with 
those  persons." 

Another  gentleman,  who  gives  extremely 
important  evidence  on  this  subject,  is  Miv 
Pitman.  He  says,  "  that,  when  he  first  joined 
the  family  of  Mr.  Wellesley,  at  Calais,  in 
1822,  he  was  much  surprised  at  heating 
the  infant  plaintiffs  use  some  very  dis- 
gusting expressions  and  vulgar  oaths ;  that 
this  led  to  his  reproving  them,  the  said 
infant  plaintiffs,  for  such  language,  and,  on 
his  pointing  out  that  it  was  sinful  and 
improper,  the  infant  plaintiff  William,  hv 
formed  him,  that  his  father  liked  it,  and  al- 
ways allowed  him  to  do  so ;  that  be  forbade 
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him  to  use  such  language  under  the  pain  of 
his  severe  displeasure,  and  that  said  infant 
plaintiff,  by  degrees,  ceased  to  be  guilty  of 
it  in  his  hearing ;  but,  observing  that  Mr. 
Wellesley  was  almost  always  in  the  habit  of 
swearing,  and  knowing  that  deponent  was 
not  to  be  the  corrector  of  his  morals,  he 
confined  himself  to  admonishing  them ;  that 
he  was  seldom  in  company  with  Mr.  Wel- 
lesley, and  still  less  was  he  in  company  with 
Mr.  Wellesley  and  the  infant  plaintiffs  to- 
gether, so  that  he  never  heard  tbem  swear 
in  his  presence;  but  having  heard  from 
others  that  Mr.  Wellesley  did  encourage  the 
infant  plaintiffs  to  swear  and  use  obscene 
language,  he  has  reason  to  believe  that  Mr* 
Wellesley  abstained  from  so  doing  in  the 
presence  of  deponent,  in  consequence  of  his 
being  the  tutor  to  the  infant  plaintiffs." 

At  Florence,  or  at  Paris,  on  one  occasion, 
when  the  infant  plaintiffs  having  uttered  some 
oath,  he  recollects  Wellesley  said,  ■  Mind, 
William,  I  don't  allow  you  to  swear,  except 
when  you  are  in  a  passion.'  "  He  goes  on  to 
state,  "  That,  soon  after  the  family  of  Mr. 
Wellesley  reached  Florence,  he,  Mr.  Welles- 
ley, treated  Mrs.  Wellesley,  with  great  neg- 
lect, and  shewed  a  marked  attention  to  Mrs. 
Bligh ;  that  Mrs.  Wellesley  was  never  in- 
vited to  go  to  the  Opera,  and  other  places  of 
amusement,  with  Mr.  Wellesley ;  and  on 
several  occasions  after  that,  he  observed, 
with  regret,  the  harsh,  morose,  and  unkind 
manner  with  which  Mr.  Wellesley  conduct- 
ed himself  towards  his  wife,  who  was  of  a 
meek  temper  and  disposition,  and  seemed 
to  suffer  great  pain  from  such  treatment ; 
that,  upon  their  return  to  Paris,  the  con- 
duct of  Mr.  Wellesley  to  Mrs.  Wellesley 
was  also  very  harsh  and  unkind ;  and,  du- 
ring the  short  stay  of  the  family  at  Leghorn, 
on  the  said  journey,  this  deponent  heard  the 
said  Mr.  Wellesley  use  the  most  coarse  and 
unfeeling  language  to  Mrs.  Wellesley — 'what 
a  d— d  fool  you  are,'  if  she  made  any  ob- 
servation he  disliked." 

Now,  with  regard  to  the  language  which 
Mr.  Wellesley  is  said  to  have  used  to  his 
children,  as  shewn  in  his  letters,  it  is  subject 
to  this  observation,  that  the  passages  which 
have  been  most  animadverted  upon,  are  found 
intermixed  in  letters,  which  contain  passages 
of  another  description,  and  very  good  and 
appropriate  expressions.  The  letter  of  the 
9th  of  February  1885,  addressed  to  his  son 


William,  is  in  these  words :  "  According  to 
my  ordinary  custom,  I  have  perused  your 
letter  of  the  3rd  instant,  and  I  find  that,  in 
every  respect,  it  is  better  written  than  those 
which  have  preceded  it.  1  find  it  contains 
less  erasures,  and  is  more  correct  in  the  spel- 
ling, so  that  I  place  the  flattering  unction  to 
my  soul,  that  you  have  become  more  atten- 
tive to  your  studies,  and  that  you  will  jus- 
tify my  hope,  and  that  your  attention  will 
amply  repay  you  hereafter*  Pshaw  upon 
your  negligence.  If  any  sportsman  have 
told  you  that  you  cannot  hunt  a  single  hare 
because  it  is  with  young,  damn  his  infernal 
soul  to  hell;  tell  him,  if  the  hares  be  un- 
seasonably with  young,  it  is  no  reason  why 
a  young  squire  should  not  take  his  pastime." 
In  another  letter  he  says,  •"  I  have  nothing 
to  do  with  your  mystic  rites  with  Mr.  Pit- 
man, they  are  too  sacred  ;  study  hard,  but 
as  soon  as  you  have  completed  your  tasks, 
go  out  in  all  weathers,  and  play  hell  and 
tommy ;  make  as  much  riot  as  your  tongues 
can  admit-— chase  cats,  dogs,  and  women, 
old  and  young,  but  spare  my  game." 

Dr.  Bulkeley  (3)  says,  "  that  W.  P.  Wel- 
lesley said,  in  the  presence  of  his  children, '  de- 
bauch all  the  women  you  meet  with,  young 
and  old.' "  It  is  said  that  that  is  very  impro- 
bable, when  we  consider  that  the  oldest  of 
these  boys  was  at  that  time  only  nine  years 
of  age.  I  think  it  is  not  at  all  improbable, 
that  a  man  who  could  write  such  letters  as 
these,  might  give  such  advice  as  is  sworn  to 
by  Dr.  Bulkeley.  Neither  can  I  withdraw 
myself  from  the  belief  that  Mr.  Wellesley 
was  in  the  habit  of  constantly  swearing. 

[After  commenting  upon  some  other  parts 
of  the  evidence,  his  Lordship  concluded  as 
follows : — ] 

As  to  the  result  of  the  case,  I  have  no 
difficulty  whatever  with  respect  to  the  cir- 
cumstances that  took  place  towards  the 
close  of  the  business  at  Florence ;  I  have  no 
difficulty  whatever  as  to  what  was  the  na- 
ture of  Mr.  Wellesley's  conduct  to  Mrs. 
Wellesley  on  their  way  to  Paris ;  I  have  no 
difficulty  whatever  with  respect  to  what  took 
place  at  Paris  ;  nor  have  I  any  difficulty  in 
respect  to  any  thing  that  took  place  from 
the  time  of  their  arrival  at  Paris  to  the  mo- 


(3)  A  physician,  who  had  lived  in  the  family  of 
Mr.  Wellesley  during  part  of  hit  residence  abroad. 
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rnent  that  this  matter  was  brought  before 
me — none  at  all.  I  have  none  whatever  as 
to  that  course  of  adultery  which  took  place 
between  Mr.  Wellesley  and  Mrs.  Bligh,  and 
which  has  been  carried  on  through  all  that 
length  of  time  under  the  most  disgraceful 
circumstances.  In  addition  to  that,  there 
has  been,  in  my  judgment,  most  gross  and 
improper  conduct  on  the  part  of  Mr.  Wellesley 
towards  his  children.  Under  these  circum- 
stances, I  can  never  suffer  his  daughter  to 
go  under  the  care  and  custody  of  Mr.  Wel- 
lesley, so  -  long  as  there  is  any  connexion 
between  him  and  such  a  woman  as  Mrs. 
Bligh  appears  to  be.  I  cannot  consent  to 
separate  the  boys  from  the  daughter;  I  have 
the  authority  of  Mr.  Wellesley  himself,  for 
saying,  that  that  is  a  thing  which  ought  not 
to  be  done :  and  when  I  look  at  the  whole 
conduct  of  Mr.  Wellesley  towards  Mrs. 
Bligh,  and  his  conduct  with  reference  to  his 
children  (and  other  circumstances  not  di- 
rectly implicated  in  these  proceedings,  but 
which  shew  the  tenour  and  bent  of  his  mind 
upon  certain  subjects),  my  opinion  is  this — 
if  the  House  of  Lords  think  proper  to  re- 
store these  children  to  Mr.  Wellesley,  let 
them  so  restore  them  ;  it  shall  not  be  done 
by  my  act :  and,  therefore,  I  refer  it  to  the 
Master  to  consider  under  whose  care  and 
custody  these  children  should  be  placed. 
Into  whatsoever  hands  these  children  may 
fall,  it  is  the  duty  of  those  who  shall  under- 
take the  care  of  them,  to  consult  their  inte- 
rest and  happiness  by  encouraging  to  the  very 
utmost  in  them  filial  affection  and  duty  to 
their  father. 


The  order  made  by  the  Lord  Chancellor 
was — "  that  it  should  be  referred  to  the 
Master  in  rotation,  to  inquire  and  report,  to 
what  person  or  persons  willing,  other  than, 
the  petitioner,  the  Honourable  William  Pole 
Tylney  Long  Wellesley,  to  undertake  the 
same,  the  custody  of  the  infants,  William 
Richard  Arthur  Pole  Tylney  Long  Welles- 
ley, James  Fitzroy  Henry  William  Pole 
Tylney  Long  Wellesley,  and  Victoria  Ca- 
therine Mary  Pole  Tylney  Long  Wellesley, 
and  the  care  of  their  maintenance  and  edu- 
cation should  be  committed ;  the  Court 
not  thinking  it  proper,  in  the  circumstances 
of  the  case,  to  make  such  order  as  was 
prayed  by  die  petition  of  the  Honourable 


William  Pole  Tylney  Long  Wellesley.  And 
it  was  ordered,  that  the  Master  should 
inquire  and  state  what  were  the  infants' 
ages,  and  the  nature  and  amount  of  their 
fortunes,  and  should  state  on  what  evidence 
or  ground  he  should  approve  of  any  person 
or  persons  to  have  the  care  of  the  said  in* 
fants'  maintenance  and  education ;  and  all 
proper  parties  were  to  be  at  liberty  to  attend 
the  Master  thereon:  and  the  Master,  in 
making  such  inquiries,  was  to  have  regard 
to  the  fortunes  of  the  infants  respectively. 
And  it  was  ordered  that  the  said  Honour- 
able William  Pole  Tylney  Long  Wellesley, 
and  all  other  persons,  should  be  restrained 
from  removing  or  attempting  to  remove  the 
said  infants  or  any  of  them  from  the  care  or 
custody  of  Dorothy  Tylney  Long,  and  Em- 
ma Tylney  Long,  without  the  permission  of 
that  Court  and  further  order.  And  it  was 
ordered  that  the  said  Master  should  state 
upon  what  plan  the  person  or  persons,  to 
whom,  upon  such  inquiry  as  aforesaid,  he 
should  report  that  such  care  and  custody  as 
aforesaid  should  be  committed,  proposed  to 
conduct  and  carry  on  the  education  of  the 
said  infants  respectively,  and  what  sum  or 
sums  were  proposed  to  be  and  could  be  al- 
lowed and  applied  for  their  maintenance  and 
education  out  of  their  fortunes,  and  to  re- 
port his  opinion  upon  such  plan  and  propo- 
sal for  maintenance  and  education;  and  there- 
upon such  further  order  should  be  made  as 
should  be  just." 


1827.  )  THE  ATTORNEY  GENERAL  0,  THE 

January.  }      earl  of  lonsdale. 

The  principle  of  election  does  not  apply t 
where  a  testator  has  not  inform  given  pro- 
perty which  belongs  to  others,  but  only  al- 
ludes to  it  as  devoted  to  a  purpose  to  which 
he  had  appropriated  it,  but  to  which  he  had 
no  power  to  appropriate  it. 

Property  was  conveyed  by  deed  for  the 
support  of  a  school  in  a  particular  house, 
which  the  settlor  stated,  that  he  had  erected 
for  that  purpose,  and  wherein  the  school  was 
to  be  kept ;  the  settlor  being  only  tenant  for 
life  of  the  land  on  which  the  school-house  was 
built,  it  could  not  be  devoted  to  charity : — 
Held,  that  the  trusts  of  t/ie  other  property  in 
favour  of  this  particular  charity  failed  in 
toto. 
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The  same  settlor,  by  his  witt>  gave  lands 
to  his  executors  to  he  employed  for  the  benefit 
of  that  particular  school,  or  otherwise,  upon 
such  trusts  and  for  such  other  purposes  as  they 
should  think  most  conducing  to  the  good  of 
♦  the  county  of  Westmoreland,  and  especially 
of  the  parish  of  Lowther : — Held,  that,  though 
the  gift  to  the  school  failed,  this  mas  a  valid 
disposition  to  a  charity  for  the  benefit  of  the 
county  of  Westmoreland,  and  especially  of 
the  parish  of  Lowther* 

This  was  an  information  by  the  Attorney 
General,  without  any  relator  (being  filed 
under  the  late  act),  against  the  Earl  of  Lons- 
dale, and  the  two  next  tenants  for  life,  and 
the  first  tenant  in  tail  under  the  settlements 
.of  the  Lowther  family.  It  set  forth  certain 
indentures  of  lease  and  release,  bearing  date 
on  the  5th  of  May  1 697,  by  which  the  then 
Lord  Lonsdale  conveyed  certain  property  to 
a  charitable  purpose  ;  and  the  will  of  the 
same  Lord  Lonsdale,  dated  in  September 
1 698,  which  also  contained  dispositions  in 
favour  of  the  charity,  and  relating  in  part  to 
the  property  conveyed  by  the  deeds.  The 
prayer  was,  that  the  charity  might  be  esta- 
blished according  to  the  purpose  of  the 
founder. 

The  primary  object  of  the  charity  was  a 
school  in  Lowther,  which  was  directed  to 
be  kept  in  a  particular  house.  ,  That  school 
had  been  carried  on  for  some  years  after 
the  decease  of  the  founder ;  but  it  turned 
out  to  have  been  built  on  land  of  which 
the  founder  was  only  tenant  for  life  ;  and,  a 
recovery  having  been  suffered  by  a  subse- 
quent tenant  in  tail,  the  school  was  discon- 
tinued ;  and  the  property  comprised  in  the 
deeds  of  1697  and  the  will  of  1696,  had 
been  treated  as  part  of  the  family  estate. 

The  Attorney  General  and  Mr.  Pemberton 
appeared  for  the  information. 

Mr.  Hart  and  Mr.  Shadwcll  appeared  for 
the  defendants. 

The  purport  of  the  deeds  and  of  the  will, 
and  also  the  other  circumstances,  on  which 
the  questions  in  the  cause  turned,  as  well  as 
the  topics  urged  in  support  of  or  in  oppo- 
sition to  the  information,  are  fully  stated 
by  the  Vice  Chancellor  in  his  judgment. 

Vice  Chancellor. — The  deed  of  May  1697, 
recites  that  John  then  Lord  Viscount  Lons- 


dale did  design  to  found  and  settle  at  Low- 
ther, in  the  county  of  Westmoreland,  a 
school  of  learning  for  the  education  of  gen- 
tlemen, and  there,  and  to  that  purpose,  in 
the  town  of  Lowther,  had  erected  and  built 
from  the  ground  a  large  and  fair  house, 
wherein  the  said  school  should  be  kept,  and 
they  taught  and  educated  accordingly ;  and 
for  the  continuance  and  support  thereof  had 
resolved  to  settle  a  competent  revenue, 
whereof,  and  out  of  which,  such  master  or 
masters,  usher  and  ushers,  and  other  per- 
sons there  to  be  placed,  put  in,  or  employed, 
to  keep,  teach,  and  manage  the  said  school, 
might  have  proper  and  convenient  salaries 
for  their  labour,  pains,  and  maintenance,  and 
that  the  said  school  might  be  continued  and 
kept,   and  gentlemen's  sons  therein  edu- 
cated and  taught  from  thenceforth  for  ever 
thereafter,  if  it  should  please  Almighty  God, 
according  to  such  methods,  rules,  and  or- 
ders, and  in  such  manner,  wise,  and  course, 
as  he  the  said  Lord  Viscount  Lonsdale 
should  at  any  time  in  the  manner  therein- 
mentioned  direct,   appoint,  limit,  and  de- 
clare. Then  it  witnesses,  that  the  said  Lord 
Viscount  Lonsdale,  to  the  end  that  his  said 
design  should  be  accomplished,  and  for  the 
settling  and  repairing  of  the  premises  there- 
after mentioned  for   the   raising  of   such 
yearly  revenues  as  aforesaid,  and  for  the 
considerations  therein  mentioned,  granted, 
bargained,  sold,  released,  and  confirmed  to 
the  trustees,  who  were  thirteen  in  number, 
all  that  the  manor  or  lordship  of  Darnbrook 
in  Craven  in  the  county  of  York,  and  all  the 
messuages,  lands,  and  premises  in  Darn- 
brook  aforesaid,   or  commonly  called   or 
known  by  the  name  of  Darnbrook,  except 
all  veins  or  mines  of  coal  or  lead,  iron,  and 
other  metals,  and  royalties;  all  tliat,   the 
impropriate  rectory  and  parsonage  of  Hale, 
in  Copeland,  in  Cumberland,  and  all  glebe 
lands,  tithes,  profits,  and  emoluments  what- 
soever, to  the' said  rectory    or  parsonage 
helonging,  charged  nevertheless  with  pay- 
ments of  the  yearly  salary  or  stipend  usually 
paid  to  the  curate  of  Hale  ;  and  all  that 
messuage,  tenement,  or  farm,  called  Arm- 
strong's Tenement,  situate  in  West  Linton, 
in  the  parish  of  Kirk  Lavington,  in  Cumber- 
land, and  all  houses,  buildings,  pastures, 
woods,  rents,  and  hereditaments,  unto  the 
said  manor,  lordship,  rectory,   parsonage, 
messuages,   lands,  and  premises,    respec- 
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tively  belonging;  and  all  that  the  school- 
house  then  lately  erected  by  the  said  Lord 
Viscount  Lonsdale  at  Lowther,  with  the  soil 
.and  ground  whereon  the  same  stood,  toge- 
ther with  free  ingress,  egress,  and  regress. 
Next  he  declares  the  trusts,  which  are  to  per- 
mit him  to  receive  and  take  the  rents,  issues, 
and  profits,  for  the  good  of  the  said  school 
during  bis  natural  life,  and  that,  after  his 
decease,  out  of  the  rents,  issues,  and  profits 
thereof,  there  should  be  employed  and 
paid  yearly  such  salaries  and  stipends  to 
such  masters,  ushers,  and  other  persons 
there  to  be  placed  or  employed  to  keep  the 
said  school,  in  such  proportion  and  in  such 
manner,  and  under  such  conditions  or  terms 
as  he,  the  said  Lord  Viscount  Lonsdale, 
should  at  any  time  or  times,  from  time  to 
time  thereafter,  by  any  writing  under  his 
band  and  seal  direct,  appoint,  limit,  or 
declare  ;  and  that  the  residue  of  (he  rents 
of  the  said  premises  should  be  kept  &c.  by 
the  said  trustees  or  the  survivors  or  sur- 
vivor of  them,  &c,  to  be  from  time  to  time 
employed  about  the  necessary  repairs  of 
the  said  school-house,  and  other  incidental 
charges  about  the  management  of  the  trust 
aforesaid. 

This  deed,  therefore,  purports  to  grant 
these  lands  solely  for  the  benefit  of  the  cha- 
rity, because  the  surplus,  after  the  payment 
of  the  salaries,  is  to  be  employed  in  the 
manner  I  have  just  read. 

Subsequently  Lord  Lonsdale  made  his  will, 
which  is  dated  16th  Sept.  1698,  and  by  that 
will,  without  adverting  in  any  manner  to  the 
deed  of  1697,  he  proceeds  to  express  his 
intention  with  respect  to  the  school  in  the 
following  manner : — "  Also  I  give  and  de- 
vise to  my  executors  hereafter  named,  their 
heirs  and  assigns,  die  manor  and  lordship  of 
Darnbrook,  in  the  county  of  York,  with  the 
appurtenances,  together  with  my  capital 
messuage  and  tenement  of  and  in  Darnbrook 
aforesaid;  and  all  other  ray  messuages, 
houses, lands,  tenements,  and  hereditaments, 
of  and  in  Darnbrook  aforesaid,  with  the 
appurtenances,  (the  mines  of  lead,  coal,  and 
all  other  minerals,  royalties,  and  franchises 
within  the  same  always  excepted  and  re- 
served,) and  also  all  that  my  rectory  and 
parsonage  of  the  parish  of  Hale,  in  the 
county  of  Cumberland,  together  with  the 
glebe  lands  there,  &c,  and  all  my  propor- 
tion, part  or  share  of  the  tithes,  tenths,  and 


-all  profit!  yearly  coming,  growing,  renewing, 
and  increasing  within  the  territories,  village 
or  hamlet  of  Briscoe  within  the  parish  of 
St.  John,  in  the  county  of  Cumberland,  here* 
tofore  had  and  enjoyed,  together  with  the 
rectory  of  Hale  aforesaid;  in  trust,  never- 
theless, to  be  a  fund,  or  to  employ  or  dis- 
pose of  the  rents  and  profits  thereof  for  the 
maintenance  and  salary  of  the  schoolmaster 
or  schoolmasters  of  the  free-school  for 
which  1  have  erected  a  house  at  Lowther 
aforesaid,  and  for  the  management  of  the 
same,  and,  upon  such  trust  and  for  such  pur- 
pose, to  settle  the  aforesaid  manor  or  lord- 
ship of  Darnbrook  aforesaid,  and  the  afore- 
said rectory  and  parsonage,  glebe  lands, 
tithes,  and  premises,  with  the  appurte- 
nances, upon  the  trustees  in  such  manner, 
and  under  such  laws,  statutes,  and  consti- 
tutions as  to  my  said  executors  shall  seem 
meet  and  expedient ;  or  otherwise  upon  such 
other  trusts  and  for  such  other  purposes  as 
my  said  executors  shall  think  most  conducing 
to  the  good  of  the  county  of  Westmoreland^ 
and  especially  of  the  parish  of  Lowther  afore- 
said." He  then  names^five  executors,  and 
three  of  those  executors  appear  to  be  per- 
sons who  had  before  been  named  amongst 
the  thirteen  trustees  in  the  deed  of  1697. 
The  lands  granted  by  the  deed  are  not  al- 
together the  same  lands  which  are  devised 
by  the  will ;  there  is  a  grant  of  particular 
lands  in  the  deed,  which  are  not  devised  by 
the  will. 

There  are  the  tithes  of  a  place  called 
Briscoe,  which  are  devised  by  the  will,  and 
which  are  not  granted  by  the  deed.  He 
had  made  a  direct  grant  of  the  school-house 
in  the  deed ;  in  the  will  he  omits  any  direct 
devise  of  it,  but  states,  that  the  rents, 
issues,  and  profits  are  to  be  employed  for 
the  maintenance  and  salary  of  the  school- 
master or  schoolmasters  of  the  free-school, 
"  for  which  I  have  erected  a  house  at  Low- 
ther aforesaid/1 

It  is  plain,  therefore,  by  the  reference  to 
the  school-house,  that  his  intention  was  that 
that  school-house  should  be  applied  for  the 
purposes  which  had  been  described  origi- 
nally in  the  deed,  and  which  are  confirmed 
by  the  will.  But  there  is  no  devise  of  the 
school-house ;  all  that  is  stated  with  respect 
to  the  school-house  is  contained  in  the 
words  in  which  he  states,  that  he  had  erected 
a  house  at  Lowther  for  the  purpose  of  the 
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school.  It  appears  that  Lord  Lonsdale  had 
a  power,  in  fee  simple,  to  grant  all  the 
lands  which  are  mentioned,  both  in  the  will 
and  in  the  deed,  except  the  particular  lands 
upon  -which  the  school-house  had  been  built 
That  school-house  in  the  parish  of  Lowther 
was  built  upon  land  comprised  in  the  family 
settlement,  of  which  the  then  Lord  Lons- 
dale was  tenant  for  life  only,  and,  conse- 
quently, he  had  no  power  to  make  the  grant, 
which  by  his  deed  he  purported  to  make. 

On  the  part  of  the  Attorney  Genera),  it 
is  insisted,  first,  that  the  trusts  of  the  deed 
are  to  be  established,  or,  if  any  difficulty 
should  arise  with  respect  to  the  establish- 
ment of  the  trusts  of  the  Heed,  by  reason 
that  Lord  Lonsdale  had  no  power  to  dispose 
of  the  school-house,  then,  that  the  trusts  of 
the  will  are  to  be  established;  and  that, 
though  the  school  under  those  trusts  would 
not  possess  precisely  the  same  property  as 
the  deed  of  1697  proposed  to  grant,  yet, 
substantially,  the  same  school  would  be 
founded,  with  the  same  advantages,  although 
less  in  point  of  pecuniary  amount. 

On  the  part  of  the  defendant,  it  is  insisted, 
in  the  first  place,  that  this  deed  proposing 
to  found  the  school  had  never  in  truth  been 
delivered  or  acted  upon  ;  that  it  was  in  the 
nature  of  an  escrow ;  and,  therefore,  that 
the  Court  would  not  now  execute  it  at  the 
distance  of  more  than  a  century.  It  does 
not  appear,  that  that  objection  is  founded 
in  fact ;  because,  according  to  the  evidence, 
the  school  actually  was  carried  on  during 
the  life  of  John  Viscount  Lonsdale,  as  he 
proposed  to  found  it,  and  it  continued 
nearly  forty  years  after  his  death.  At.  the 
end  of,  or  about  that  time,  I  think  Sir  James 
Lowther,  or  some  ancestor  of  the  family, 
came  into  possession,  under  the  family  set- 
tlement, of  an  estate  tail,  suffered  a  recovery, 
and  discontinued  the  school — at  which  time 
the  school  ceased,  and,  then,  since  the  emo- 
luments of  the  manor  and  rectory,  which 
were  proposed  to  form  the  endowment  of  the 
school,  have  in  fact  been  enjoyed  by  the 
Lowther  family,  and  are  now  enjoyed  by 
the  present  Lord  Lonsdale,  and  applied  to 
his  own  use  as  part  of  his  own  estate.  The 
defendants  failed,  therefore,  in  that  first 
objection,  namely,  that  the  deed  was  a  mere 
escrow,  and  that  the  deed  had  not  been 
established. 

The  next  objection  ttfafeJB  ti*  P**t  of 


the  defendant  was,  that  this  was  not  a  charity ; 
that,  being  a  school  for  the  purpose  of  the 
education  of  the  sons  of  gentlemen,  it  could 
not  be  considered  as  a  charity,  and,  there- 
fore, that  the  Court  had  no.  jurisdiction  to 
establish  it.  Undoubtedly  a  school  for  the 
sons  of  gentlemen,  in  the  popular  meaning 
of  charity,  is  not  a  charity :  but  the  question 
to  be  considered  is,  whether  it  is  a  charity 
within  the  meaning  of  the  statute  of  Eliza- 
beth ;  and  the  statute  of  Elizabeth  expressly 
states,  that  all  schools  for  learning  are  to  be 
considered  as  charities.  It  is  perfectly  im- 
material, therefore,  who  the  persons  are  who 
are  to  have  the  benefit  of  such  establish- 
ments.   That  objection  therefore  fails  also. 

The  next  objection  is  founded  on  the 
circumstance  that  Lord  Lonsdale  was  tenant 
for  life  only  of  the  school-house,  and  that 
it  appears  by  the  recital  of  the  deed,  that 
his  purpose  was,  not  to  erect  a  school  gene- 
rally, but  to  erect  a  particular  school,  to  be 
carried  on  in  the  house  which  he  himself 
had  .built  in  the  parish  of  Lowther  ;  that, 
Unless  that  purpose  could  be  executed,  he 
had  expressed  no  general  purpose  of  erect- 
ing a  school,  and,  consequently,  that  his 
charity  must  wholly  fail.  I  am  bound  upon 
authority  to  say  that  that  objection  must 
prevail,  and  that  this  Court  cannot  carry  into 
effect  the  trusts  of  the  deed  of  1697,  it 
being  truly  stated  that  the  clearly-expressed 
intention  of  Lord  Lonsdale  was,  that  there 
should  be  an  establishment  of  this  particu- 
lar school. 

The  defendants  then  say,  that,  with  re- 
spect to  the  will,  the  same  objection,  as  to 
Lord  Lonsdale's  want  of  power  to  dispose 
of  the  school-house,  is  an  answer  to  the 
establishment  of  any  charitable  trust,  under 
the  will,  because  the  same  particular  pur- 
pose for  the  establishment  of  the  school  in 
that  special  house,  is  equally  marked  in  the 
will,  as  in  the  deed ;  and,  consequently, 
that,  if  the  deed  fails,  the  will  must  fail  too. 
To  this  the  Attorney  General  answers : — 
Supposing  this  to  be  true,  yet  Lord  Lonsdale 
devises  by  his  will  to  those  who  claim  under 
the  family  settlements  very  large  benefits; 
and,  upon  the  principle  of  election,  they 
would  be  bound  therefore  to  confirm  the 
disposition  which  John  Lord  Lonsdale  made 
of  the  school  by  his  will.  Now,  I  am  of 
opinion,  that  the  principle  of  election  has 
never  been  extended  to  a  ease  like  this.     I 
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know  of  no  instance,  in  which  it  has  been 
held,  nor  do  I  think  it  safe  in  principle  to 
make  a  precedent,  that  the  doctrine  of  elec- 
tion can  be  applied  to  any  subject  under  a 
will,  unless  there  be  the  form  in  language 
of  a  gift  of  that  particular  subject  by  the 
will. 

Here  there  is  not  the  form  of  a  gift.  It 
is  plain,  upon  reading  the  will,  that  Lord 
Lonsdale  had  an  intention  to  give ;  but  he 
had  not  adopted  the  language  of  gift :  he 
has  merely  expressed  an  imperfect  inten- 
tion ;  and  I  do  not  consider  myself  at  liberty 
to  carry  into  effect,  upon  the  principle  of 
election,  an  imperfect  intention,  not  effec- 
tuated by  any  devise  in  his  will. 

Having  thus  disposed  of  the  objections 
that  were  taken  at  the  bar,  another  point 
occurred  to  me,  which  was  subsequently 
considered,  and  which  point  appears  to  me 
to  be  of  the  greatest  importance  here.  In 
the  will,  Lord  Lonsdale,  after  directing  the 
application  of  the  rents  and  profits  for  the 
maintenance  of  this  school,  proceeds  to  close 
the  demise  of  those  lands  in  these  terms : 
"Upon  trust  in  such  manner  and  under  such 
laws,  statutes,  and  constitutions,  as  to  my 
said  executors  shall  seem  meet  and  expe- 
dient, or  otherwise  upon  such  other  trusts  and 
such  other  purposes  as  my  said  executors  shall 
think  most  conducing  to  the  good  of  the 
county  of  Westmoreland,  and  especially  of 
the  parish  of  Lowther  aforesaid."  Those 
words  are  in  truth  a  direction  to  this  effect — 
that,  if  by  any  reason  the  school  fails,  then 
the  trustees,  to  whom  the  lands  were  given, 
are  to  apply  the  rents  and  profits  of  those 
lands  otherwise  upon  such  other  trusts  and 
for  such  other  purposes  as  the  executors  shall 
think  most  conducive  to  the  good  of  the 
county  of  Westmoreland,  and  especially  of 
the  parish  of  Lowther.  Here,  therefore,  is 
an  express  clear  intention  on  the  part  of  Lord 
Lonsdale,  that,  if  for  any  reason  this  school 
could  not  be  founded,  and  the  first  trust 
intended  were  disappointed,  still  the  lands 
proposed  for  the  endowment  of  the  school 
were  to  be  applied  by  the  trustees  to  such 
other  purposes  for  the  good  of  the  county  of 
Westmoreland,  and  especially  of  the  parish 
of  Lowther,  as  they  should  direct.  That 
necessarily  means  such  other  purposes,  as, 
under  the  statute  of  Elizabeth,  would  be 
considered  charitable  purposes. 

Now,  I  am  of  opinion,  that  this  is  a  ge- 


neral disposition  to  charity,  and,  the  parti- 
cular foundation  of  the  school  failing,  that 
general  disposition  is  to  be  executed  by  this 
Court ;  and  I  am  bound  to  make  a  decla- 
ration accordingly. 

I,  therefore,  declare  that  the  intention  of 
Lord  Viscount  Lonsdale,  as  to  the  school  at 
Lowther,  has  failed,  by  reason  that  he  had 
not  power  to  dispose  of  the  school-house ; 
but  that  the  manor  and  lands  of  Darnbrook, 
the  rectory  and  parsonage  of  Hale,  and  the 
glebe  lands  and  tithes  thereunto  belonging, 
and  the  part  or  share  of  the  testator  in  the 
tithes  or  tenths  of  Briscoe,  within  the  parish 
of  St.  John  in  the  county  of  Cumberland, 
theretofore  had  and  enjoyed  together  with 
the  rectory  of  Hale,  are  well  given  by  the 
will  of  John  Lord  Viscount  Lonsdale  to 
charitable  uses. 

Let  it  be  referred  to  the  Master  to  in- 
quire, of  what  the  particular  property,  so 
disposed  oft  now  consists,  and  in  whose 
occupation  and  possession  the  same  now 
are,  and  under  what  circumstances,  and 
what  is  now  the  rent  thereof,  and  of 
every  part  thereof,  and  in  whom  the  legal 
estate  is  now  vested.  Declare  that  the  de- 
fendant, the  Earl  of  Lonsdale,  is  to  account 
for  the  annual  rents  and  profits  of  the  said 
several  premises  which  have  been  received 
by  him,  or  to  his  use,  from  the  com- 
mencement of  a  term  of  six  years  before 
the  filing  of  the  information,  and  let  the 
Master  take  such  account  accordingly : 
let  the  Master  settle  a  scheme  for  the 
application  of  the  rents  and  profits  of  the 
said  several  premises  to  some  charitable 
purpose  or  purposes  conducing  to  the  good 
of  the  county  of  Westmoreland,  and  espe- 
cially of  the  parish  of  Lowther,  and  for  the 
future  trust  and  management  thereof;  and 
let  the  Master  tax  the  costs  of  the  infor- 
mant, the  Attorney  General,  to  the  hearing ; 
and  let  the  same  when  taxed  be  paid  by  the 
defendant,  the  Earl  of  Lonsdale;  and  reserve 
the  consideration  of  all  further  directions 
and  the  subsequent  costs,  and  the  extra 
costs  of  the  informant,  until  after  the  Master 
has  made  his  report. 

It  appearing  by  the  pleadings  that  a  part 
of  the  manor  of  Darnbrook  had  been  sold, 
and  had  produced  the  sum  of  4000/.;  the 
directions  were  altered  by  introducing  a  de- 
claration, that  Lord  Lonsdale  was  to  account 
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for  that  sum  of  4000/.  together  with  inte- 
rest from  the  commencement  of  six  years 
before  the  filing  of  the  information. 


1827 
February 


ry«    > 


ANONYMOUS. 


A  residue  being  given  to  a  class  of  persons, 
and  it  being  referred  to  the  Master  to  ascer- 
tain who  belonged  to  that  class,  a  person, 
whom  the  Master  has  admitted  as  one  of  the 
class,  may  obtain  an  order  to  attend  the 
proceedings,  at  the  expense  of  the  estate,  if 
one  solicitor  acts  in  the  suit  both  for  plaintiff 
and  defendant,  and  also  for  persons  claiming 
to  be  interested  in  the  residue. 

A  testator  had  given  the  residue  of  his 
estate  to  relations  within  a  certain  degree  ; 
and  by  the  decree,  it  had  been  refeifed  to 
the  Master  to  inquire  who  were  the  per- 
sons coming  within  that  degree. 

A.  B.  had  gone  in  before]the  Master,  claim- 
ing to  be  one  of  the  class  to  whom  the  re- 
sidue was  given,  and  the  Master  had  al- 
lowed his  claim.  Other  claimants  had  car- 
ried in  states  of  facts,  and  they  were  re- 
presented by  a  solicitor,  who  was  also  the 
solicitor  both  for  the  plaintiffs  and  for  the 
defendants. 

A  motion  was  now  made  on  behalf  of  A. 
B.,  that  he  might  be  allowed  to  attend  the 
proceedings  in  the  Master's  office,  and  that 
the  costs  of  his  attendance  as  well  as  the 
costs  of  the  application  might  be  paid  out  of 
the  estate. 

Mr.  Russell  appeared  in  support  of  the 
motion ;  and  submitted,  that  the  investiga- 
tion of  the  claims  carried  in  to  the  Master's 
office  would  not  be  conducted  properly,  un- 
less {here  were  an  adverse  party  to  watch 
them.  How  could  the  solicitor,  who  car- 
ried in  a  claim,  be  a  fit  person  to  resist  and 
sift  it  ? 

Mr.  K.  Parker,  contra,  argued  for  the 
executors,  that  there  was  no  precedent  of 
such  an  order  as  the  one  now  sought; 
that  no  misconduct  was  imputed  to  the 
parties  in  the  cause,  and  therefore,  the  in- 
terference of  one  who  was  not  a  party  was 
unnecessary ;  and  that,  at  all  events,  even 


if  he  were  permitted  to  interfere,  it  must 
be  at  his  own  costs,  and  not  at  those  of  the 
estate. 

The  Vice  Chancellor  said,  that  justice 
could  not  be  done  effectually  in  such  a  suit, 
when  there  was  only  one  solicitor,  who  was 
to  protect  adverse  interests.  He  therefore 
made  the  order  as  asked. 


7-  3 


V.  OODEN. 


1827 
February 

Bill  for  specific  performance  dismissed 
with  costs,  where  the  agreement  had  been  pro- 
cured by  the  plaintiff  under  circumstances  of 
great  suspicion. 

The  bill  was  filed  by  a  purchaser  against 
a  vendor  to  enforce  specific  performance  of 
a  contract  for  the  sale  of  a  certain  property 
for  the  sum  of  1900/. 

It  was  resisted,  on  the  ground  that  the 
agreement  had  been  improperly  obtained. 

It  appeared  by  the  evidence  that  there 
had  been  some  negotiation  for  the  purchase 
between  the  parties.  The  plaintiff  caused 
an  agreement  to  be  prepared  by  a  solicitor, 
in  which  a  blank  was  left  for  the  price,  and 
which  contained  a  stipulation  that  a  part  of 
the  purchase  money  should  remain  in  his 
hands  as  a  security  against  a  claim  of  dower, 
he  in  the  mean  time  paying  interest  on  this 
sum  at  the  rate  of  3/.  per  cent.  One  even-s 
ing,  the  plaintiff  sent  for  the  defendant  to 
his  house ;  there  he  remained  upwards  of 
two  hours,  drank  the  greater  part  of  four 
pints  of  ale,  and  then  signed  the  agreement. 
He  was  an  ignorant  person,  and  liable  to  be 
intoxicated  by  a  small  quantity  of  liquor. 

It  was  further  alleged  by  the  answer,  that 
the  sum  agreed  to  be  paid  was  far  below 
the  real  value  of  the  land.  On  this  point 
the  evidence  was  contradictory ;  but  the 
balance  was  rather  on  the  side  of  the  de- 
fendant. 

Under  these  circumstances  the  Vice 
Chancellor  dismissed  the  bill  with  costs. 
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January 

Exceptions  cannot  be  taken  to  the  return 
made  by  commissioners  under  a  decree  of 
partition. 

A  decree  for  partition  had  been  pro- 
nounced. The  commissioners  had  made  their 
return.  To  that  return  exceptions  were 
taken,  alleging  that  the  shares  were  not  of 
equal  value. 

The  Vice  Chancellor  held,  that  exceptions 
could  not  be  taken  to  such  a  return. 

A  motion  was  made  to  suppress  the  re- 
turn for  inequality  of  partition  and  improper 
conduct  on  the  part  of  the  commissioners. 

The  Vice  CJtancellor  held,  that  the  motion 
was  regular  in  form  ;  but  refused  it  on  the 
merits. 


7-3 


LEEDS  V.  CHEETHAM* 


1827 

January 


,} 


V.  BAILIE. 


The  answer  of  a  married  woman  may  be 
read  to  shew  that  she  has  property  set- 
tled to  her  separate  use,  where  the  object  of 
the  suit  is  to  establish  a  demand  against  her 
separate  estate. 

The  plaintiff  claimed  payment  of  a  pro- 
missory note  out  of  the  separate  estate  of  a 
married  woman. 

•  In  order  to  prove  that  she  had  property 
settled  to  her  separate  use,  the  plaintiff  was 
proceeding  to  read  the  answer  of  the  mar- 
ried woman. 

■  It  was  objected,  that,  as  the  plaintiff  stated 
her  to  be  a  married  woman,  primd  facie  her 
answer  could  not  be  read  ;  and,  even  if  it 
were  admitted,  that,  where  a  married  woman 
had  property  settled  to  her  separate  use, 
her  answer  could  be  read,  yet  anterior 
evidence  must  be  adduced  to  prove  the  facts 
of  her  having  separate  property. 

» 

The  Vice  Chancellor  was  of  opinion,  that 
her  answer  might  be  read  to  shew  that  she 
had  property  settled  to  her  separate  use. 
Ciuno.  Vol,  V. 


1827 
February 

* 

Where  demised  premises  are  burned  down, 
and  the  lease  does  not  provide  for  the  case  of 
accidental  fire,  the  lessee  has  no  equity  to  re- 
strain the  lessors  from  suing  for  the  rent,  or 
for  the  breach  of  covenants  to  repair,  even 
though  the  lessor  is  bound  to  repair  the  out- 
side of  the  premises. 

Neither  has  he  any  equity  to  compel  his 
lessor,  who  is  so  bound  to  repair,  and  who  had 
insured  the  premises,  to  expend  the  money  re- 
ceived from  the  insurance  office  in  rebuilding 
any  part  of  the  premises. 

The  bill  alleged,  that  by  indenture  dated 
the  25th  of  March   1820,   between   John 
Cheetham  of  the  one  part,  and  the  plaintiff, 
Thomas  Leeds,  of  the  other  part,  for  the 
considerations     therein     expressed,     John 
Cheetham  did  demise  and  lease  unto  the 
plaintiff  a  cotton  factory,  together  with  the 
» steam-boiler,  steam-engine,  steam-pipes,  and 
gearing  thereunto  belonging,  and  also  cer- 
tain closes  or  parcels  of  land  adjoining  the 
cotton-factory,  unto  the  plaintiff,  his  execu- 
tors, administrators,  and  assigns,  front  the 
25th  of  December  then  last,  for  the  term  of 
twenty-one  years,  at  the  yearly  rent  of  103/; 
3s.  6dL,  payable  quarterly  as  therein  men- 
tioned ;  that  in  the  indenture  of  lease,  among 
other  covenants  therein  contained,  was  a 
covenant  on  the  part  of  the  plaintiff,  his 
heirs,   executors,   administrators,  and   as- 
signs, from  time  to  time,  and  at  all  times 
during  the  continuance  of  the  said  term,  to 
pay  to  John  Cheetham,  his  heirs  or  assigns, 
the  yearly  rent  of  103/.  3s.  Gd.  at  the  se- 
veral times  in  the  said  indenture  appointed 
for  payment  thereof,  without  any  deduction 
or  abatement,  except  land-tax ;  and  also, 
that  the  plaintiff,  his  executors,  administra- 
tors, and  assigns,  should  and  would,  from 
time  to  time,  and  at  all  times  during  the 
continuance  of  the  term,  well  and  substan- 
tially repair,  and  keep  repaired,  at  his  and 
their  own  expense,  all  and  singular  the  in- 
side of  the  cotton-factory,  and   the  out- 
buildings and  offices  thereto  belonging,  to- 
gether with  all  fixtures,  buildings,  improve- 
ments, and  additions,  then,  or  at  any  time 
during  the  continuance  of  the  said  term, 
erected  or  to  be  erected,  upon   the  pre- 
mises or  any  part  thereof,  and  also  should 

P 


106* 


CASES  IN  CHANCERY : 


and  would,  from  time  to  time,  during  the 
continuance  of  the  said  term,  well  and 
substantially  repair  and  keep  repaired,  at 
his  own  expense,  the  steam-boiler,  steam- 
engine,  steam-pipes,  and  gearing,  and  all 
the  apparatus-  thereto  belonging,  so  long 
as  the  same  would  last,  or  could  be  rendered 
workable  by  repair :  but  when  the  same 
or  any  part  thereof  were  quite  worn  out  by 
long  use,  and  were  no  longer  workable,  the 
defendant,  John  Cheetham,  was  to  replace 
them  with  new  ones  at  his  own  expense,  du- 
ring the  last  fourteen  years  of  the  said  term ; 
and  the  defendant,  for  himself,  his  heirs, 
executors,  administrators,  and  assigns,  there- 
by covenanted,  that  he  would  from  time  to 
time,  and  at  ail  times  during  the  continuance 
of  the  said  term,  at  his  own  expense,  main- 
tain and  keep  the  outside  brickwork,  plas- 
tering, slating,  tiling,  and  all  other  outer 
parts  of  the  premises  in  good,  substantial 
and  tenan table  repair  at  his  expense,  and 
that,  he  would  during  the  last  fourteen 
years  of  the  term,  replace  or  cause  to  be 
replaced,  the  steam-boiler,  steam-engine, 
steam-pipes,  and  gearing,  and  the  appara- 
tus thereunto  respectively  belonging,  with 
good  and  substantial  new  ones  of  the  same 
size  and  description,  when,  and  as  they 
should  respectively  become  incapable  of 
further  use  by  long  service,  and  could  be  no 
longer  rendered  workable  by  repair. 

The  bill  further  stated,  that,  shortly  after 
the  execution  of  the  lease,  the  plaintiff  en- 
tered into  the  possession  of  the  factory  and 
premises,  and  continued  in  the  possession 
until  the  22nd  June  1825,  when  the  factory, 
buildings,  and  premises,  were  destroyed  by 
accidental  fire  :  that  shortly  after  the  lease 
had  been  granted,  the  defendant,  John 
Cheetham,  caused  an  insurance  from  loss 
or  damage  by  fire  to  be  effected  in  the  Nor- 
wich Insurance,  on  the  factory  and  build- 
ings for  500/.  ;  on  the  steam-engine  for 
100/. ;  on  the  engine-house  for  60/. ;  and 
on  the  gearing  for  40/. ;  the  total  amount 
of  the  sums  so  insured  being  700/. :  that 
ahortly  after  the  same  had  been  burned 
down,  the  defendant,  John  Cheetham,  re- 
ceived from  the  insurance  office,  the  700/. 
which  was  the  amount  of  his  insurance, 
which,  together  with  the  old  materials  upon 
the  premises,  was  greatly  more  than  suf- 
ficient to  rebuild  and  reinstate  the  factory, 
.buildings,  steam-boiler,  engine-pipes,  gear- 


ing and  premises,  and  to  place  the  same  in 
a  better  state  and  condition  than  the  same 
were  in  before  they  were  burned  down  and 
destroyed.  The  bill  further  alleged,  that 
the  plaintiff  was  desirous  that  the  said  fac- 
tory, buildings,  and  premises,  with  the 
steam-engine,  pipes,  and  gearing,  should 
be  rebuilt  and  restored,  and  that  he  was 
advised  that  he  was  entitled  to  have  the 
700/.  so  received,  or  part  thereof  applied 
towards  rebuilding  and  restoring  the  same,, 
and  he  was  willing,  in  case  the  700/.  should 
be  insufficient  for  the  rebuilding  and  re- 
storing of  the  said  premises,  to  pay  and 
make  good  the  deficiency  out  of  his  own 
monies.  The  bill  also  charged,  that,  al- 
though by  the  terms  and  provisos  of  the 
said  lease,  the  plaintiff  was  bound  to  re* 
pair  the  interior  of  the  premises,  and  the 
steam  engine-pipes  and  gearing,  yet  it  was 
fully  contemplated  by  the  plaintiff  and  John 
Cheetham,  that  the  steam-boiler,,  steam- 
engine  pipes,  and  gearing,  in  and  upon  the 
said  premises,  when  the  said  lease  was  exe- 
cuted, would  not  last  or  be  serviceable  for 
more  than  the  period  of  seven  years ;  and 
therefore  it  was  stipulated  and  covenanted 
on  the  part  of  the  said  John  Cheetham, 
that  he  would  replace  and  renew  the  said 
steam-boiler,  steam-engine  pipes,  and  gear- 
ing, in  the  last  fourteen  years  of  the  said 
term  ;  that  if  the  plaintiff  were  now  to  put 
in  a  new  steam-boiler,  steam-engine  pipes, 
and  gearing  in  the  factory  and  premises, 
John  Cheetham  would  derive  consider* 
able  advantage  at  the  expense  of  the  plaintiff. 
The  bill  further  charged,  that  the  factory  and 
the  8  team -boiler,  steam-engine  pipes,  and 
gearing  therein,  being  not  only  no  longer 
workable,  but  wholly  destroyed,  the  plain- 
tiff was  in  equity  discharged  from  his  co- 
venant in  the  leaae  for  the  repairing  of  the 
said  steam-boiler,  steam-engine  pipes,  and 
gearing,  and  that  he  was  not  now,  under  the 
terms  of  the  lease,  liable  or  bound  to  make 
good  or  reinstate  the  said  steam- bo iler,8 team- 
engine  pipes  and  gearing,  and  premises,  but 
that  the  said  John  Cheetham  was  bound  to 
restore  and  make  good  tlie  said  premises, 
and  also  the  said  steam-boiler,  steam-engine 
pipes  and  gearing,  with  the  said  sum  of  700L 
received  by  him  from  the  insurance  office, 
and  with  the  old  materials ;  and  that  the  de- 
fendant had  commenced  an  action  against  the 
plaintiff  in  the  Court  of  King's  Bench  far 
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flic  recovery  of  103/.  Ss.  6d.  for  a"  year's 
rent  of  the  said  premises,  ending  on  the 
24th  of  June  1826,  and  for  a  compensation 
for  alleged  damages. 

The  defendant  filed  a  general  demurrer. 

Mr.  Cooper  appeared  to  support  the  de- 
murrer. 

This  was  the  simple  case  of  a  tenant 
who  sought  to  be  relieved  from  the  legal 
effect  of  his  covenants,  because  the  build- 
ing had  been  destroyed  by  fire.  If  the  co- 
venants were  not  to  operate  in  that  event, 
the  lease  ought  to  have  said  so.  That  the 
landlord  was  bound  to  repair  part  of  the 
buildings,  did  not  alter  the  case.  The  only 
effect  of  that  was,  that  the  lessee  might 
have  a  good  cause  of  action  against  the 
lessor,  as  well  as  the  lessor  against  the 
lessee. 

The  circumstance  that  the  lessor  had  in* 
sored  the  building,  and  received  the  insu- 
rance money,  could  not  give  any  equity  to 
the  plaintiff!  That  was  a  step  taken  for  the 
security  of  the  defendant,  and  could  neither 
augment  nor  diminish  the  mutual  rights  as 
between  him  and  the  plaintiff. 

Mr.  Spence  was  in  support  of  the  bill* 

It  is  evident  that  justice  cannot  be  done 
between  these  parties  by  merely  legal  re- 
medies. They  may  harass  each  other  by 
an  infinity  of  cross  actions ;  but  the  con- 
tract, as  it  appears  upon  the  lease,  can  never 
be  carried  into  effect  by  such  means.  There 
is  neither  authority  nor  principle  to  exclude 
the  interference  of  a  court  of  equity  in  such 
a  case;  and  justice  must  fail,  unless  it 
interferes. 

The  defendant  is  bound  to  maintain  the 
outer  parts  of  the  premises  in  good  repair. 
If  he  does  not  do  so,  ought  he  to  be  per- 
mitted to  enforce  his  legal  rights  against  us? 

The  money  received  from  the  insurance 
office  must  be  regarded  as  that  which  has 
been  substituted  for  the  outside  buildings, 
&c  which  the  lessor  was  bound  to  maintain 
in  tenantahle  condition.  Upon  that  ground 
the  plaintiff  has  an  equity  to  have  it  applied 
in  the  restoration  of  the  premises. 

The  following  cases  were  cited  : — 

Holtzappel  v.  Baker,  I8Vesey,  115. 

Hare  v.  Groves,  3  Anstruther,  687. 
'    Brown  v.  Quitter,  Ambler,  o*2<L 


The  Vice  CJiancellor. — The  lease  contain* 
ing  no  exception  as  to  accident  by  fire,  both 
parties  continue  bound  by  its  provisions. 
The  plaintiff  is  bound  by  his  covenant  to 
repair  the  inside  work  of  the  factory,  the 
steam-engine  and  the  outbuildings,  &c.  The 
defendant  is  bound  to  repair  the  exterior  of 
the  buildings,  and  to  replace  the  apparatus 
in  the  manner  provided  for  by  the  lease. 
The  defendant  has  covenanted  to  rebuild 
the  factory  and  roof  it  in ;  the  plaintiff,  to 
complete  the  inside  work  of  it.  The  plain- 
tiff having  covenanted  to  pay  rent  during 
the  whole  continuance  of  his  lease,  and 
there  being  no  provision  for  the  suspension 
of  the  payment  in  case  of  accident  by  fire, 
equity  must  follow  the  law.  The  purpose 
of  the  parties  must  be  supposed  to  be  ac- 
cording to  the  legal  effect  of  their  contract. 
This  Court  cannot  supply  on  either  side  sti- 
pulations which  the  parties  have  not  made 
for  themselves. 

With  respect  to  the  circumstance,  that 
the  defendant  insured,  and  has  received  the 
insurance  money,  that  was  a  prudent  pre- 
caution on  his  part  to  indemnify  himself 
from  loss,  when  he  was  bound  by  his  cove* 
nant  to  keep  certain  parts  of  the  premises 
in  repair ;  but  that  precaution  taken  by  him 
cannot  give  the  plaintiff  any  claim  in  equity* 

Embarrassment  might  be  produced  by  the 
covenants  with  respect  to  the  machinery 
and  apparatus,  but  the  right  and  remedies 
of  the  parties  are  entirely  legal. 

Demurrer  allowed* 


1827.     \ 
Feb.  *2.  > 


COURTWEY  V.  TERRER8. 


A,  having  insured  his  life  for  S000L 
assigned  to  trustees  the  policy,  and  all  sums 
of  money  to  accrue  in  respect  of  it ;  and\ 
by  an  indenture  of  the  same  date,  being  the 
settlement  made  on  his  marriage,  it  was 
declared,  that  the  trustees  should  stand  pos* 
sessedofthe  8000/.  upon  certain  trusts  therein 
mentioned,  which,  after  the  death  of  A,  were 
for  such  of  the  children  of  the  marriage  as 
ihe  husband  and  wife,  or  the  survivor  oj  tliem, 
should  appoint :  A,  being  the  survivor,  ap~ 
pointed  the  8000/.  to  his  daughter,  who  was 
the  only  child  of  the  marriage ;  and  she, 
subsequently,  under  a  power,  reserved  to  her 
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by  her  marriage  settlement,  of  appointing  the 
3000/.  and  other  property ,  bequeathed  1000/. 
part  of  the  3000/.  to  A,  and  the  remaining 
2000/.  to  C  and  D  ;  she  died,  and  then  A 
died,  when  9270/.  was  payable  upon  the 
policy  i  by  reason  of  the  additions  made  to  it 
by  the  regulations  of  the  insurance  office : — 
Held, 

.  First,  tha,t  the  whole  of  the  9270/.  and 
not  merely  SO 00/.  was  bound  by  the  trusts 
of  the  settlements. 

-  Secondly,  that  C  and  D,  and  the  personal 
representatives  of  A,  were  each  entitled  under 
the  daughters  will,  not  to  the  sum  of  1000/., 
but  to  a  third  part  of  9270/. 

By  a  policy  of  insurance  bearing  date  the 
28th  of  March  1787,  the  society  for  equi- 
table assurances  on  lives  and  survivorships 
granted  and  assured,  to  the  Rev.  Edmund 
Ferrers,  the  sum  of  3000/.  to  be  paid  to  his 
executors,  administrators,  or  assigns  after 
his  decease,  whensoever  the  same  should 
"happen,  in  the  manner  and  form  in  the  said 
policy  particularly  set  forth. 

By  an  indenture  bearing  date  the  23d 
of  April  1787,  and  made  between  Caro- 
line Mary  Young  of  the  first  part,  the 
said  Edmund  Ferrers  of  the  second  part, 
and  Sir  Nash  Grose,  knight,  and  George 
Rose  of  the  third  part,  being  the  settlement 
made  previous  to  the  marriage  of  Caroline 
Mary  Young  and  Edmund  Ferrers, — it  was 
witnessed,  that  Caroline  Mary  Young  did 
grant,  bargain,  sell,  and  assign  certain  lease- 
hold estates,  and  other  property  and  effects 
therein  particularly  mentioned,  unto  Sir 
Nash  Grose  and  George  Rose,  their  execu- 
tors, administrators  and  assigns ;  to  hold  to 
them  upon  the  trusts  therein  mentioned,  du- 
ring the  joint  lives  of  Edmund  Ferrers  and 
Caroline  Mary  Young,  and  the  survivor 
of  them,  and  upon  trust,  after  the  decease 
of  the  survivor  of  them,  in  case  there  should 
be  any  child  or  children  of  the  said  intended 
marriage,  to  pay,  apply,  assign  and  transfer 
the  and  trust  premises  to,  among  such  child 
or  children,  in  such  shares  and  manner  as 
they  Edmund  Ferrers,  and  Caroline  Mary 
Young,  should  limit  or  appoint ;  and  for  want 
pf  such  joint  limitation  and  appointment, 
then  as  the  survivor  of  them  should  limit  or 
appoint,  and  in  default  of  such  limitation  or 
appointment,  then  upon  the  trusts  therein 
mentioned  for  the  benefit  of  the  children 


of  the  intended  marriage :— and,  by  the  said 
indenture,  it  was  declared,  that  from  and 
immediately  after  the  decease  of  him  the 
said  Edmund  Ferrers,  Sir  Nash  Grose  and 
G%orge  Rose,  their  executors,  administrators 
and  assigns,  should  stand  and  be  possessed 
of,  and  interested  in  the  said  sum  of  3000/. 
so  insured,  and  to  be  kept  insured  upon  the 
life  of  him  the  said  Edmund  Ferrers,  as  and 
when  the  same  should  be  paid  to  or  received 
by  them,  upon  the  trusts,  and  to  and  for  the 
several  uses  and  purposes  thereinbefore 
expressed,  concerning  the  leasehold  es- 
tates and  other  property  and  effects  therein 
mentioned. 

By  another  indenture  also  bearing  date 
the  23d  of  April  1787,  and  made  between 
Edmund  Ferrers  of  the  one  part,  and  Sir 
Nash  Grose  and  George  Rose  of  the  other 
part ;  after  reciting  the  said  settlement, 
bearing  even  date'  therewith,  and  the  .policy 
of  assurance, — it  was  witnessed,  that  Ed- 
mund Ferrers  did  assign,  transfer,  and 
set  over  unto  Sir  Nash  Grose  and  George 
Rose,  their  executors,  administrators,  and 
assigns,  the  said  policy  of  assurance,  and 
all  sum  and  sums  of  money,  benefit  and  ad* 
vantage,  to  arise,  accrue,  or  become  due  or 
payable  upon,  or  by  virtue  of  the  said  po- 
licy, in  any  manner  howsoever;  to  hold, 
receive,  and  take  the  said  policy  and  all 
sum  and  sums  of  money,  and  other  the  pre- 
mises thereby  assigned,  with  their  appurte- 
nances, unto  the  said  trustees,  their  execu- 
tors, administrators,  and  assigns,  to  the  se- 
veral uses,  upon  the  several  trusts,  and  to  and 
for  the  several  ends,  intents  and  purposes, 
and  by,  with,  under,  and  subject  to,  the  se- 
veral provisos  and  agreements  expressed 
in  the  indenture  of  settlement  of  even  date  • 
therewith. 

The  marriage  was  solemnized  ;  and  there 
was  issue  of  it,  only  one  child,  viz.  Caro- 
line Mary  Ferrers. 

Sometime  before  the  year  1810,  Caro- 
line Mary,  the  wife  of  Edmund  Ferrers 
died,  leaving  her  husband  and  daughter 
her  surviving.  The  daughter  attained  her 
age  of  twenty-one  years  :  and  in  the  month 
of  January  1810,  a  marriage  being  in  con- 
templation between  her  and  John  Court- 
ney, there  was  executed,  previously  to, 
and  in  consideration  of,  such  marriage,  an 
indenture  of  settlement,*  bearing  date  the 
23d  of  January  1810,  and  made  between 
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the  said  Edmund  Ferrers  and  Caroline 
Mary  Ferrers  of  the  first  part ;  John 
Courtney  of  the  second  part;  Sir  Nash 
Grose,  and  George  Rose  of  the  third  part ; 
and  George  Hen.  Rose,  William  Sturges 
Bourne,  Sir  Thomas  Frankland,  bark,  and 
Win.  Kenrick,  esq.  of  the  fourth  part; 
whereby,  after  reciting  amongst  other  things, 
that,  upon  the  treaty  for  the  intended  mar- 
riage, it  was  agreed  that  Edmund  Ferrers 
should,  in  exercise  of  the  power  given  to  him 
for  that  purpose  by  the  indenture  of  the  23d 
of  April  1787,  appoint,  amongst  other  trust 
premises,  the  said  sum  of  3000/.  to  Caro- 
line Mary  Ferrers,  to  become  immediately  a 
vested  interest  in  her,  and  that  the  same 
should  be  settled  upon  the  trusts  thereinafter 
expressed, — it  was  witnessed,  that,  in  exer- 
cise of  the  said  power,  the  said  Edmund 
Ferrers  did  direct,  limit,  and  appoint,  that 
the  said  sum  of  3000/.  secured  by  the  said 
policy  of  insurance,  should,  amongst  other 
premises,  immediately  be  and  remain  to  and 
for  the  use  and  benefit  of  Caroline  Mary 
Ferrers,  his  daughter,  her  executors,  admi- 
nistrators and  assigns,  absolutely  and  for 
ever :  And  it  was  further  witnessed,  that 
the  said  Caroline  Mary  Ferrers  did  bargain, 
sell,  and  assign  unto  Geo.  Hen.  Rose,  Wm. 
Sturges  Bourne,  Sir  Thomas  Frankland,  and 
William  Kenrick,  their  executors,  admini- 
strators and  assigns,  the  said  sum  of  3000/. 
assured  by  the  said  policy,  to  be  paid  to 
Sir  Nash  Grose,  and  Geo.  Rose,  their  exe- 
cutor?, administrators,  and  assigns,  upon  the 
decease  of  the  said  Edmund  Ferrers,  and 
also  the  covenant  and  agreement  entered 
into  by  Edmund  Ferrers  in  the  said  inden- 
ture of  the  28d  of  April  1787,  for  paying 
the  premiums  and  other  expenses  attending 
the  said  insurance,  and  the  full  benefit  and 
advantage  of  the  said  covenant  and  agree- 
ment, and  all  the  right,  title,  interest, 
property,  possibility,  claim,  and  demand 
whatsoever  of  her,  Caroline  Mary  Ferrers, 
in,  to,  and  upon  the  same  premises,  to 
hold  the  same  upon  trust,  to  pay  the  in- 
terest, dividends,  and  annual  produce  to 
John  Courtney  and  his  assigns,  during  his 
life :  and,  after  declaring  other  trusts  for  the 
benefit  of  Caroline  Mary  Ferrers  and  the 
children  of  the  intended  marriage,  it  was 
by  the  indenture  declared,  that,  if  there 
should  be  no  child  or  children,  or  remoter 
issue  of  the  marriage,  and  if  Caroling  Mary 


Ferrers  should  die  in  the  lifetime  of  her  bus* 
band,  the  trustees  should,  after  the  decease 
of  the  husband,  transfer  and  assign  the 
said  trust  monies  to  such  person  and  per- 
sons, for  such  purposes,  and  subject  to  such 
powers  and  provisos,  as  Caroline  Mary  Fer- 
rers, by  her  last  will  and  testament  in  writ- 
ing, or  any  writing  in  the  nature  of  a  last 
will  and  testament,  should  direct  or  ap- 
point. 

There  was  no  issue  of  this  marriage ; 
and,  in  1811,  Caroline  Mary  Courtney 
died,  having  duly  made  her  last  will,  bear- 
ing date  the  23d  day  of  July  1810,  whereby 
she  gave  and  bequeathed  to  her  father, 
the  said  Edmund  Ferrers,  to  be  disposed 
of  by  deed  or  will  as  he  should  think  fit, 
the  sum  of  1000/.  part  of  the  sum  of 
3000/.,  which,  by  the  said  settlement  made 
on  her  marriage,  her  father  covenanted 
to  keep  insured  on  his  life,  and  which  was 
subject  to  the  trusts  of  the  settlement ;  and 
the  remaining  sum  of  2000/.  she  gave  and 
bequeathed  equally  between  her  two  uncles, 
Thomas  Ferrers,  esq.  and  the  Rev.  John 
Ferrers ;  and  she  gave  all  the  residue  of 
her  property,  over  which  she  had  any  power 
of  disposition,  to  her  hurfband,  whom  she 
appointed  her  executor. 

Pursuant  to  the  regulations  of  the  society 
for  the  equitable  assurance  of  lives  and  survi- 
vorships, divers  additions  were  successively 
made  to  the  sum  of  3000/.  originally  se- 
cured by  the  said  policy ;  and  at  the  time 
of  the  death  of  Edmund  Ferrers,  which  took 
place  in  July  1825,  the  sum  of  9270/.  or 
thereabouts,  was  due  upon  the  policy. 

The  bill  was  filed  by  Mr.  Courtney  the 
husband.  It  insisted,  that,  by  the  indenture 
of  assignment  of  the  23d  of  April  1787,  not 
only  the  sum  of  3000/.  originally  secured 
by  the  policy,  but  all  sums  of  money  to 
arise,  or  become  due,  upon,  or  by  virtue 
thereof,  in  any  manner  whatsoever,  were  as- 
signed to,  and  became  vested  in  trustees  on 
the  trusts  declared  in  the  indenture  of  set- 
dement  of  the  23d  of  April  1787  ;  that  the 
whole  of  the  sum  of  9270/.,  subject  to  such 
trusts,  became,  in  the  events  which  happen- 
ed, vested  in  Caroline  Mary,  the  late  wife  of 
the  plaintiff*;  that  she  had  not  by  her  will 
specifically  disposed  of  more  than  3000/., 
part  of  the  said  sum  of  9270/.,  and  there- 
fore, that,  by  virtue  of  the  residuary  be- 
quest in  her  said  will,  the  plaintiff  became 
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entitled  to  the  excess'  of  the  sum  of  92701* 
above  the  sum  of  5000/.  which  she  had  be- 
queathed, and  to  the  interest  of  which  3000/. 
he  was  also  entitled  during  his  life  by  virtue 
of  the  settlement  made  on  his  marriage. 

The  prayer  was,  that  it  might  be  declared, 
that  the  plaintiff,  as  residuary  legatee  of  his 
late  wife,  was  entitled  to  the  surplus  of  the 
sum  of  9270/.  due  on  the  policy  of  insu- 
rance, beyond  the  sum  of  3000/.  originally 
secured  thereby. 

The  defendants,  Thomas  Ferrers,  and 
John  Ferrers,  who  were  also  the  personal 
representatives  of  the  father,  Edmund  Fer- 
rers, claimed  by  their  answer  to  be  enti- 
tled, subject  to  Mr.  Courtney's  life  interest, 
to  the  whole  of  the  9270/. 

There  were  two  questions  in  the  cause. 
First,  whether,  under  the  settlement  made 
on  the  marriage  of  Mr.  Ferrers  with  Miss 
Young,  and  the  assignment  of  the  policy  of 
even  date  therewith,  the  sum  of  3000/.  only 
became  vested  in  the  trustees  upon  the  trusts 
of  the  settlement,  or  the  whole  of  the  sum 
that  might  ultimately  be  payable  in  respect 
of  the  policy. 

Secondly,  if  the  additions  to  the  policy 
were  affected,  as  well  as  the  original  3000/., 
by  the  trusts  of  that  settlement,  whether 
those  additions,  subject  to  the  life  interest 
of  Mr.  Courtney,  passed  under  Mrs.  Court- 
ney's will  to  her  father,  Mr.  Ferrers,  and 
her  two  uncles,  Thomas  and  John  Ferrers, 
in  equal  proportions,  as  accumulations  to 
their  legacies;  or  whether  these  legatees 
took  only  the  specific  sums  bequeathed  to 
them,  the  surplus  going  to  Mr.  Courtney  as 
the  residuary  legatee  of  his  wife. 

Mr.  Home  and  Mr,  Bicker steih  appeared 
for  the  plaintiff. 

The  assignment  of  the  policy  was  merely 
for  the  purposes  of  the  marriage-settlement ; 
and  it  is  there  that  we  shall  find  the 
quantum  of  interest  to  be  affected  by  the 
trusts  of  that  settlement.  Now  the  subject 
assigned  is  not  merely  the  3000/.,  but  all 
sums  of  money,  benefits,  or  advantages,  to 
arise,  accrue,  or  become  payable  by  virtue 
of  it.  Therefore  the  whole  interest  in  the 
policy  was  subject  to  the  trusts  of  the  set- 
tlement of  1 787.  If  so,  there  can  be  no 
doubt  that  the  whole  of  the  interest  in  the 
policy  was  affected  by  the  subsequent  ap- 


pointment made  by  Mr.  Ferrers,  and  by 
Mrs.  Courtney's  marriage  settlement.  Con- 
sequently the  9270/.,  subject  to  the  life  in- 
terest of  the  plaintiff,  passed  by  the  will  of 
Mrs.  Courtney. 

Now  she  had  disposed  of  only  3000/.  in 
particular  legacies ;  and  it  would  be  a  mon- 
strous construction  to  hold,  that  a  gift  of 
1000/.,  as  being  the  third  part  of  3000/., 
shall  operate  as  a  gift  of  a  third  part  of 
9000/.  The  surplus,  therefore,  of  what  is 
payable  in  respect  of  the  policy  passes  by 
her  will  to  her  husband,  who  is  her  resi- 
duary legatee. 

Mr.  Sugden,  contra. 

The  subject  of  all  these  settlements  is 
expressly  described  as  a  sum  of  3000/.  The 
object  was  to  secure  a  specific  sum  for  the 
family,  estimated  probably  according  to  the 
proportion  of  the  fortune  which  the  lady 
brought  into  settlement.  Could  Mr.  Fer- 
rers have  been  compelled  to  keep  up  his 
insurance  beyond  the  limit  of  3000/.  ?  He 
might  have  insured  in  another  office,  where 
the  profits  were  applied,  not  in  making  ad- 
ditions to  the  capital  payable  on  the  policy, 
but  in  diminishing  the  annual  premiums. 
Not  one  of  the  instruments  contemplates  any 
any  thing  except  a  definite  sum  of  3000/. ; 
and  it  would  be  a  bold  conclusion  to  say 
that  the  parties  would  have  disposed  of 
9000/.  in  the  same  way  as  they  have  done 
of  3000/. 

If  the  settlements  extend  only  to  the 
3000/.,  the  will  of  Mrs.  Courtney  can  ope- 
rate only  upon  that  sum.  The  surplus  of 
the  9270/.  resulted  to  him  who  paid  the 
premiums  of  insurance,  that  is,  to  Mr.  Ed- 
mund Ferrers ;  and  the  defendants,  as  his 
personal  representatives,  are  entitled  to  it 
absolutely. 

If,  however,  it  should  be  held,  that  the 
trusts  of  the  settlements  extended  to  the 
whole  of  the  9270/.,  then,  by  the  sum  of 
3000/.  spoken  of  in  Mrs.  Courtney's  will, 
must  be  meant  the  whole  fruit  of  the  policy: 
for  by  that  form  of  words  she  evidently 
meant  the  same  thing  which  was  denoted  by 
it  in  the  instrument,  whence  she  devised 
her  power  of  appointment.  When,  there- 
fore she  disposes,  first  of  1000/.  described 
as  part  of  that  subject  of  her  power,  and 
subsequently  of  the  remaining  sum  of  2000/., 
she  must  be  understood  as  disposing  of  the 
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whole  produce  of  the  policy.  Consequently 
these  two  defendants  take,  each  of  them  in 
his  own  right  as  legatee,  a  third  part  of  the 
9270/.,  and  the  remaining  third  part  of  it, 
as  the  personal  representatives  of  the  father; 
subject,  however,  to  the  husband's  life  inte- 
rest on  the  whole. 

The  Vice  Chancellor. — The  defendants 
cannot  in  their  character  of  personal  repre- 
sentatives of  the  father,  independently  of 
Mrs.  Courtney's  wHI,  have  any  right  to  any 
part  of  this  fund.  The  whole  benefit  of 
the  policy  was  assigned  to  trustees  upon 
the  trusts  of  the  settlement,  and  the  only 
child  of  the  marriage  was  entitled  under 
those  trusts  to  the  whole  benefit  of  the 
policy  after  the  death  of  her  father. 

In  the  settlement  made  on  the  marriage 
of  the  daughter,  the  parties,  forgetting  that 
there  might  be  payable  at  the  death  of  the 
father  a  sum  larger  than  the  sum  originally 
insured,  describe  the  interest  of  the  daugh- 
ter under  the  policy  as  a  Sum  of  3000/. ; 
but  her  settlement,  in  fact,  includes  the 
whole  which  might  become  payable  to  her 
by  reason  of  the  insurance. 

When  the  daughter  makes  her  will,  she 
follows  the  same  description  of  her  interest 
which  had  been  introduced  into  her  mar- 
riage settlement.  She  treats  it  as  a  sum  of 
5000/.,  and  gave  a  third  part  of  it  to  each 
of  three  different  persons.  She  must  be 
considered  as  giving  an  equal  third  part  of 
her  benefit  under  the  policy  to  each  of  those 
three  persons. 

Subject  therefore  to  the  life  interest  of 
the  plaintiff,  the  defendants  are  entitled  to 
the  whole  of  the  fund :  each  of  them  takes 
one  third  in  his  own  right ;  and  they  take 
the  remaining  third  as  personal  representa- 
tives of  die  father. 

The  declaration  of  right  contained  in  the 
decree  was  as  follows : — 

This  Court  doth  declare,  that,  subject 
to  the  life  interest  of  the  plaintiff  John 
Courtney,  the  defendants  Thomas  Ferrers 
and  John  Ferrers,  the  two  uncles  of  Ca- 
roline Mary,  the  late  wife  of  the  said 
plaintiff  John  Courtney,  are  entitled  to 
one-third  each  of  the  sum  of  9,270/.,  ad- 
mitted to  have  been  received  on  the  policy 
of  insurance  in  the  pleadings  mentioned ;  and 
that  subiect  thereto,  they  are  also  entitled, 


as  the  legal  personal  representatives  of  Ed- 
mund Ferrers,  the  father  of  the  said  Caro- 
line Mary,  to  the  other  third  part  of  the 
said  sum  of  9,270/. 


1827.    > 
January,  J   §UART  v'  CLARK  AND  OTHl5R8- 

A  testator  bequeaths  as  follows — "  /  give 
to  my  son  A.  B.,  who  is  now  at  sea,  the  in- 
terest of  500/.  stock  in  the  Jive  per  cents, 
navy,  during  his  natural  life,  if  he  comes  to 
claim  the  same  within  five  years  after  my  de-\ 
cease ;  but,  if  he  should  die  or  not  come  to 
claim  the  same  within  the  time  limited,  then  I 
give  the  said  stock  to  the  children  of  my 
daughter  C.  D.,  share  and  share  alike,  with 
all  the  interest  that  may  be  due  thereon" 
A.  B.  claimed  the  same  within  the  five  years, 
and  received  the  dividends  of  the  5001.  stock 
till  his  death,  which  happened  after  the  five 
years  had  elapsed: — Held,  that,  upon  his 
death,  the  children  of  C.  D.  became  entitled 
to  the  500/.'  stock. 

Edward  Clark,  by  his  will,  dated  the 
1st  of  October  1813,  among  other  bequests 
gave  as  follows  : — "  I  give  to  my  daughter 
Elizabeth  Cleave,  the  interest  of  500/.  stock 
in  the  four  per  cent,  consols,  free  from  the 
control  of  her  present  or  any  future  cover- 
ture, and  her  receipt  only  to  be  a  discharge 
for  the  same ;  and  after  her  decease,  I  give 
the  stock  to  her  children,  share  and  share 
alike,  to  be  paid  to  them  as  each  arrives  at 
the  age  of  twenty-one  years,  or  to  the  sur- 
vivors or  survivor  of  them.  If  she  should 
have  no  children  at  the  time  of  her  decease, 
or  the  children  all  die  before  they  arrive  at 
the  age  of  twenty-one  years,  then  I  give  the 
stock  to  the  children  of  my  daughter  Ann 
Smart,  share  and  share  alike.  -  I  give  to  my 
son  Edward  Clark,  who  is  now  at  sea,  the 
interest  of  500/.  stock  in  the  five  per  cents, 
navy,  during  his  natural  life,  if  he  comes  to 
claim  the  same  within  five  years  after  my 
decease ;  but,  if  he  should  die  or  not  come 
to  claim  the  same  within  the  time  limited, 
then  I  give  the  said  stock  to  the  children  of 
my  daughter  Ann  Smart,  share  and  share 
alike,  with  all  the  interest  that  may  be  due 
thereon.  I  give  to  my  daughter  Hannah  the 
interest  of  500/.  stock  in  the  five  per  cents. 
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navy,  during  her  natural  life ;  and  after  her 
decease,  I  give  the  600/.  stock  to  the  chil- 
dren of  my  daughter  Ann  Smart,  share  and 
share  alike."  And, .after  some  other  be- 
quests, the  testator  bequeathed  in  the  words 
following : — "  All  the  rest  and  residue  of 
my  estate  now  in  the  funds,  or  any  other 
property  not  given  away  before,  I  give  to 
my  four  daughters,  Ann  Smart,  Elizabeth 
Cleave,  Hannah  and  Sarah  Clark,  or  by  what 
other  names  they  may  go  by  at  the  time  of 
my  decease,  share  and  share  alike."  And 
he  appointed  his  wife,  Martha  Clark,  exe- 
cutrix, and  Benjamin  Beaumont  and.  Ebe- 
nezer  Clark  executors  of  his  will. 

Edward  Clark  claimed  the  bequest  within 
the  five  years,  and  received  the  dividends 
during  his  life.  He  died,  after  the  five  years 
had  elapsed.  , 

The  bill  was  filed  by  the  children  of  Ann 
Smart,  against  the  residuary  legatees,  to 
have  the  500/.  stock  transferred  to  them. 

Mr.  Simpkinson  appeared  for  the  de- 
murrer : 

In  support  of  the  demurrer,  it  was  con* 
tended,  that  the  event  had  not  happened,  on 
which  the  500/.  was  given  over  to  the  chil- 
dren of  Ann  Smart.  It  was  to  go  over,  if 
Edward  Clark  did  not  come  to  claim  within 
five  years  :  that  contingency  had  not  hap- 
pened ;  for  Edward  Clark  did  claim  the 
money  within  the  time  limited.  The  other 
contingency  was  expressed  by  the  words 
"  if  he  should  die."  These  words  express 
a  contingency  ;  death  at  any  time  is  not  a 
contingency  :  they  must,  therefore,  refer  to 
death  within  a  given  time,  namely,  death 
within  the  five  years.  This  is  the  construc- 
tion suggested  by  the  natural  connexion  of 
the  words,  "if  he  should  die  or  not  come 
to  claim  the  same  within  the  time  limited." 
The  last  words  "  within  the  time  limited  " 
qualify  the  words  "  if  he  should  die,"  as 
well  as  the  words  "  not  come  to  claim  the 
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same. 

Mr.  Russell  appeared  in  support  of  the 
bill. 

The  Vice  Chancellor.— The  testator  be- 
queaths the  500/.  to  Edward  Clafl^for  life 
only,  provided  he  comes  to  claim  it  within 
five  years ;  and  he  directs  what  is  to  be- 
come of  it  when  Edward  Clark's  interest 


expires ;  or  if,  in  consequence  of  his  not 
claiming  it  within  the  five  years,  his  life 
interest  should  never  take  effect.  "  If  he 
should  die  "  is  here  the  same  with  "  when  he 
should  die."  The  direction  of  the  testator 
is  in  substance  this  :  that,  if  Edward  Clark 
should  not  come  to  claim  within  the  time 
limited,  or  when  he  should  die,  the  500/.  is 
to  go  over  to  the  children. 

This  demurrer  must  be  overruled. 


18*7 
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WILLIAMS  V.  BROADHEAD, 


Where  a  suit  for  tithes  is  instituted  in  Clutn- 
cery  by  a  vicar  against  an  occupier,  to  which 
the  same  defence  is  set  up,  as  was  opposed  in 
this  Court  to  another  suit  by  the  same  vicar 
against  a  different  occupier,  it  is  irregular 
to  obtain  an  order  that  the  depositions  taken 
in  the  latter  suit  should  be  read  at  the  hear* 
ing  of  the  cause. 

The  bill  was  filed  by  a  vicar  against  an 
occupier,  and  prayed  an  account  of  tithes.  • 

The  defendant  obtained,  as  of  course,  an 
order,  that  the  depositions  taken  in  another 
suit  for  tithes,  which  the  plaintiff  had  insti- 
tuted against  one  Goodchild,  also  an  occu- 
pier of  lands  in  the  parish,  should  be  read 
at  the  hearing  of  this  cause,  saving  all  just 
exceptions.  The  defence  relied  upon  by 
that  occupier  was  the  same  as  was  set  up 
here. 

The  plaintiff  moved  to  discharge  the 
order  for  irregularity. 

Mr.  Bottler  for  the  motion  ; 
Mr.  Duckworth,  contra. 

The  Vice  Chancellor. — If  these  deposi- 
tions are  in  their  nature  legal  evidence,  they 
may  be  read  without  an  order,  the  bill  and 
answer  being  produced,  and  office  copies  of 
the  depositions.  If  they  are  not  legal  evi- 
dence, this  order  cannot  make  them  so.  I 
cannot  enable  the  defendant  to  produce  the 
original  depositions.  Office  copies  of  the 
bill,  the  answer,  and  the  depositions  must  be 
produced,  exactly  as  if  the  order  had  not 
been  obtained ;  and  when  they  are  produ- 
ced, the  question  must  be  open,  whether 
they  are  evidence  or  not. 

Order  discharged  with  costs* 
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BENGOUGH  ».  EDRIDGE. 


Limitations,  at  the  end  of  an  absolute  term 
of  twenty  years,  commencing  from  the  death 
of  the  survivor  of  a  great  number  of  persons 
in  esse,  are  not  too  remote,  and  are  not  ob- 
jectionable as  tending  to  a  perpetuity. 

A  testator  directs  real  estates,  which  are 
to  be  purchased,  to  be  conveyed  to  trustees 
ttpon  the  same  trusts  as  mere  in  his  mil 
thereinafter  limited  concerning  certain  devised 
estates  : — It  being  clear,  that  Ute  intention  of 
the  testator  would  be  defeated,  if  the  pur- 
chased estates  were  conveyed  to  the  same 
trusts  as  were  thereinafter  declared  concern- 
ing the  devised  estates,  and  that  it  would  be 
accomplished,  if  they  were  conveyed  to  the 
same  trusts  as  were  thereinbefore  declared 
concerning  the  devised  estates : — Held,  that 
the  Court  was  bound  to  substitute  therein- 
before/or  thereinafter, 

Henry  Bengough,  by  his  will,  dated  the 
9th  April  1818,  bequeathed  to  his  wife, 
Joanna  Bengough,  an  annuity  of  4000/. 
during  her  life,  to  be  paid  by  his  trustees, 
thereinafter  named,  out  of  the  rents  and 
profits,  dividends,  interest,  and  income  of 
all  his  real  and  personal  estates  and  effects. 
He  also  bequeathed  to  her  some  specific 
legacies,  and  devised  to  her  his  house  in 
St.  James's-square,  in  Bristol,  during  her 
life ;  and,  after  her  decease,  he  devised  the 
same  unto  the  Rev.  Charles  Lucas  Edridge, 
Arthur  Palmer,  gent.,  the  Rev.  Charles 
Cadell  Edridge,  and  George  Wright,  their 
beirs  and  assigns,  upon  trust,  that  his  trus- 
tees, or  the  survivors  or  survivor  of  them, 
or  the  heirs  of  such  survivor,  should,  at  any 
time  within  seven  years  after  the  decease 
of  his  said  wife,  sell  and  dispose  of  the  said 
messuage.  And  the  testator  directed,  that 
the  monies  to  arise  from  the  sale  of  the 
said  hereditaments  should  become  part  of 
bis  general  personal  estate  by  him  therein- 
after bequeathed,  and  be  applied  and  dis- 
posed of  upon  the  trusts,  and  for  the  intents 
and  purposes,  thereinafter  declared  con- 
cerning the  same.  And  the  testator  also 
directed,  that,  after  the  decease  of  his  wife, 
and  until  the  said  hereditaments  should  be 
sold,  the  rents  and  profits  thereof  should 
CruNc.  Vol.  V. 


be  paid  and  applied  to  and  for  the  benefit  of 
8ii ch  person  and  persons  as  should,  by  virtue 
of  his  will  and  the  trusts  thereinafter  de- 
clared, be  entitled  to  the  dividends,  interest, 
and  income  of  the  monies  arising  from  such 
sale,  in  case  such  sale  and  disposition  had 
been  then  actually  made. 

The  testator  then  gave  and  devised  unto 
Charles  Lucas  Edridge,  Arthur  Palmer, 
Charles  Cadell  Edridge,  and  George  Wright, 
their  heirs  and  assigns,  various  real  estates 
therein  particularly  described,  and  all  other 
his  real  estates,  (except  his  interest  in  such 
real  estates  as  he  had  thereinafter  devised  to 
other  persons,)  to  hold  the  same  (except  his 
messuage  in  St.  James's-square,)  to  the 
trustees  and  their  heirs,  upon  the  trusts 
thereinafter  declared  concerning  the  same  : 
that  is  to  say,  as  to  the  mansion-house, 
called  Penn  Park,  and  the  lawn,  pleasure- 
grounds,  &c,  thereto  belonging,  and  such 
of  the  lands  as  he,  the  testator,  himself  held 
and  occupied  with  his  said  mansion-house, 
upon  trust,  to  permit  his  wife  to  reside  in 
the  same  during  her  natural  life ;  and, 
upon  trust,  that  the  trustees  for  the  time 
being  should,  after  the  decease  of  his  wife, 
out  of  the  rents  and  profits  of  his  trust 
estates  thereby  devised,  (except  his  said 
messuage  in  St.  James's-square,)  retain  and 
take  an  annuity  of  800/.  during  the  natural 
life  of  his  nephew,  George  Bengough,  and 
should  pay  the  said  annuity  of  800/.  to  his 
said  nephew  for  his  personal  use  and  sup- 
port ;  and, .  upon  further  trust,  that  the 
trustees  for  the  time  being  should,  also 
after  the  decease  of  his  wife,  out  of  the  rents 
and  profits  of  his.  said  trust  estates  thereby 
devised,  retain,  and  take  an  annuity  of  200/. 
during  the  natural  life  of  his  nephew,  Henry 
Bengough,  and  pay  the  same  to  the  said 
H.  Bengough  for  his  personal  use  and  sup- 
port; and,  subject  to  the  payment  of  the  said 
several  annuities,  and  otherwise  subject  as 
thereinbefore  mentioned,  upon  trust,  that 
the  trustees  for  the  time  being  should,  from 
time  to  time,  during  the  term  of  twenty-one 
years,  to  be  computed  from  the  day  of  his 
decease,  receive  the  rents,  issues,  and  pro- 
fits of  all  his  real  estates  so  devised  to  them 
in  trust  as  aforesaid ;  and,  subject  to  the  pay- 
ment of  the  said  annuities  of  4000/.,  300/., 
and  200/.,  or  such  of  the  said  annuities  as 
should  from  time  to  time  be  subsisting  dur- 
ing  the  said  term  of  twenty-one   years, 
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should,  during  the  continuance  of  the  said 
term  of  twenty-one  years,  lay  out  and  invest 
the  monies  to  arise  from  such  rents,  issues, 
and  profits,  in  the  purchase  of  freehold 
estates  of  inheritance  in  fee-simple  in  Eng- 
land, as  often  as  there  should  be  a  surplus 
in  hand  arising  from  the  receipt  and  col- 
lection of  such  rents,  issues,  and  profits, 
amounting  to  the  sum  of  1500/.,  after  pay- 
ing and  keeping  down  the  annuity  of  4000/. 
either  out  of  the  rents  of  his  real  estates,  or 
out  of  the  dividends,  interest,  and  income 
of  his  personal  estate,  or  out  of  both  of 
those  funds,  and  also,  after  paying  and 
keeping  down  the  said  annuities  of  $001. 
and  200/.  out  of  the  rents  of  his  said  real 
estates. 

The  said  testator  next  directed  that  such 
freehold  estates  of  inheritance,  so  to  be  pur- 
chased by  his  trustees  as  aforesaid,  should, 
from  time  to  time,  be  conveyed  and  assured 
to  the  use  of  the  trustees  for  the  time  being 
of  his  will,  upon  the  same  trusts  as  were 
tliereinafter  limited,  expressed,  declared  and 
contained,  of  and  concerning  all  the  several 
messuages,  lands,  tenements,  estates  and 
hereditaments,  by  him  thereinbefore  given 
and  devised  to  the  use  of  them,  the  said 
Charles  Lucas  Edridge,  Arthur  Palmer, 
Charles  Cadell  Edridge,  and  George  Wright, 
their  heirs  and  assigns,  as  aforesaid ;  and 
the  testator  directed,  that  the  trustees  for 
the  time  being  should  never  permit  a  larger 
sum  than  £00/.,  arising  from  the  rents  and 
profits  of  his  real  estates,  to  remain  at  any 
time  in  the  hands  of  any  bankers;  but  that, 
as  often  as  there  should  be  the  sum  of 
500/.  in  hand,  the  same  should  be  laid  out 
and  invested  in  the  purchase  of  three  per 
cent,  consolidated  bank  annuities,  until  a 
convenient  purchase  could  be  found,  or  until 
a  sufficient  sum  of  money  should  be  accu- 
mulated to  make  a  proper  purchase ;  and 
he  directed,  that  the  interest  and  dividends 
of  such  three  per  cent,  consolidated  bank 
annuities,  should,  during  the  said  term  of 
twenty-one  years,  and  no  longer,  accumulate 
in  the  same  manner  and  for  the  same  pur- 
poses, as  the  rents  and  profits  of  the  real 
estates,  so  to  be  purchased  as  aforesaid, 
were  by  him  directed  to  accumulate  ;  and, 
as  to  all  the  trust  estates  and  hereditaments 
so  by  him  thereby  devised  to  Charles  Lucas 
Edridge,  Arthur  Palmer,  Charles  Cadell 
Edridge,  and  George  Wright,  as  aforesaid, 


(except  his  messuage  in  St.  James's-square, 
aforesaid,)  upon  trust,  that  they  and  the 
trustees  for  the  time  being  should  stand 
and  be  possessed  of  the  trust  estates  for  the 
term  of  one  hundred  and  twenty  years,  to 
be  computed  from  his  decease, — if  his  ne- 
phews George  Bengough,  Henry  and  Jamea 
Bengough,  his  great  nephews  Henry  and 
Richard  Ricketts,  his  niece  Ann  Elizabeth 
Bengough,  and  great  niece  Ann  Ricketts, 
C.  L.  Edridge's  ten  children,  then  living, 
and  Mr.  Arthur  Palmer's  eleven  chil- 
dren, then  living,  or  any  of  them,  should 
bo  long  live  ;  and  also,  for  the  further 
term  of  twenty  years,  to  be  computed  from 
the  expiration  or  other  sooner  determina- 
tion of  the  term  of  one  hundred  and  twenty 
years,  upon  the  following  trusts :  namely, 
upon  trust  for  his  nephew,  George  Ben- 
gough, for  a  term  of  ninety-nine  years,  if 
he  should  so  long  live,  and  the  terms  of 
one  hundred  and  twenty  years  and  twenty 
years,  or  either  of  them,  should  so  long 
continue;  and,  after  the  determination  of 
the  term  of  ninety  years,  in  trust  for  the 
first,  second,  third,  fourth,  fifth,  sixth,  and 
all  and  every  other  son  and  sons  of  the  same 
George  Bengough,  successively,  according 
to  the  priority  of  their  births ;  and,  after 
the  determination  of  the  estate  and  interest 
of  each  of  those  sons  respectively,  and  also, 
as  the  circumstances  of  the  case  should  re- 
quire,  after  the  determination  of  the  estate 
of  any  person  taking  from  time  to  time 
under,  or  as  answering  to  the  description  of 
heir  male  of  his  body,  in  trust  for  die  person 
who,  for  the  time  being,  should  answer  the 
description  of  heir  male  of  his  body,  or  who, 
in  case  of  the  death  of  his  parent,  if  such 
death  had  taken  place,  would  be  heir  male 
of  his  body  under  an  estate  tail*  limited  to 
the  same  son  and  the  heirs  male  of  his  body, 
to  hold  to  the  same  son,  or  person  respec- 
tively, for  a  term  of  ninety-nine  years,  if  the 
same  son  or  person  should  so  long  live,  and 
the  said  terms  of  one  hundred  and  twenty 
and  twenty  years,  or  either  of  them,  should 
so  long  continue,  every  elder  of  the  same 
sons,  and  the  person  who  for  the  time  being 
and  from  time  to  time  should  answer,  or,  in 
case  of  the  death  of  his  parent,  if  such  death 
had  taken  place,  would  answer  the  descrip- 
tion of  heir  male  of  his  body,  to  be  prefer- 
red before  every  younger  of  the  same  sons 
and  the  person  who,  for  the  time  being, 
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should  answer,  or,  in  case  of  the  death 
of  his  parent,  if  such  death  had  taken  place, 
would  answer  the  description  of  heir  male 
of  his  body ;  and,  after  the  determina- 
tion of  the  respective  estates  and  interests 
of  the  first  and  every  other  son  of  George 
Bengough,  and  of  the  person  who,  for 
the  time  being,  should  be,  or,  in  case  of  the 
death  of  his  parent,  would  be  heir  male  of 
the  body  of  the  sons  respectively,  then  on 
certain  other  trusts.  These  trusts  con- 
sisted of  successive  limitations  during  the 
term  of  one  hundred  and  twenty  years,  and 
twenty  years,  to  Henry  Bengough,  James 
Bengough,  Henry  Ricketts  the  younger, 
and  Richard  Ricketts  the  younger,  Ann  Eli- 
zabeth Bengough,  and  Ann  Ricketts  the 
younger,  respectively,  and  to  their  first  and 
other  sons  respectively,  and  to  the  persons 
who,  for  the  time  being,  should  be,  or,  in 
case  of  the  death  of  their  respective  parents, 
should  be  heirs  male  of  such  sons  respec- 
tively, similar  to  and  expressed  in  the 
same  manner  with  the  limitations  to  George 
Bengough,  and  his  first  and  other  sons,  and 
the  persons  who,  for  the  time  being,  should 
be,  or,  in  case  of  the  death  of  his  parent, 
should  be  heir  male  of  the  body  of  these 
sons  respectively.  And  there  was  a  direc- 
tion that  the  estates  of  Henry  Ricketts  the 
younger,  and  Richard  Ricketts  the  younger, 
Ann  Elizabeth  Bengough,  and  Ann  Ricketts, 
and  their  husbands,  and  of  their  respective 
sons,  and  of  the  persons  answering  the  de- 
scription of  heirs  male  of  their  respective 
bodies,  should  cease,  if  he  or  they  should 
refuse  to  take  the  surname  and  bear  the 
arms  of  Bengough  only,  after  they  should 
respectively  become  entitled  to  the  income 
of  the  trust  estates. 

Then,  after  the  determination  of  these 
estates,  the  testator  declared  that  the  trusts 
of  the  terms  should  be  for  the  person  or 
persons  respectively  who,  for  the  time 
being,  should  answer  the  description  of 
his  the  testator's  heir  or  heirs-at-law.  And 
he  directed,  that,  if  the  limitations  or  trusts 
thereinbefore  contained,  to  or  in  favour 
of  persons  unborn,  could  not  take  effect 
precisely  in  the  order  in  which  they  were 
directed  to  take  place,  and  there  should, 
consequently,  be  any  suspension  of  the  be- 
neficial ownership,  by  reason  that  the  per- 
sons entitled  to  take  under  the  same  limi- 
tations or  trusts  should  not  be  then  born. 


then  the  income  of  the  devised  trust  estates 
should,  during  such  suspension,  belong  to 
the  person  or  persons  for  the  time  being 
entitled,  or  who,  in  case  there  had  not  been 
such  suspension  of  ownership,  would,  for 
the  time  being,  have  been  entitled  to  the 
next  estate  in  remainder,  subject  to  the  right 
of  any  person  afterwards  born,  who  would 
have  been  entitled  under  any  prior  limita- 
tion to  take  the  income  from  his  birth. 

Then  the  testator  directed,  that,  after  the 
determination  of  the  terms  of  one  hundred 
and  twenty  years  and  twenty  years,  his  trust 
estates  should  be  conveyed  and  assured  to 
such  person  or  persons  as  would  have  been 
then  entitled  to  the  same,  either  by  pur- 
chase or  descent,  for  the  first  estate  for  life, 
in  tail,  or  in  fee,  and  for  such  estate  as  they 
would  have  had  therein,  if  the  estates  had 
been  devised  to  the  use  of  his  nephew  Geo. 
Bengough,  and  his  assigns,  for  his  life,  with 
remainder  to  his  first  and  other  sons,  suc- 
cessively, in  tail  male, — with  remainder  to 
Henry  Bengough,  and  his  assigns,  for  his 
life,  with  remainder  to  his  first  and  other 
sons  successively,  in  tail  male, — with  similar 
remainders  to  James  Bengough,  Henry 
Ricketts  the  younger,  Richard  Ricketts  the 
younger,  Ann  Elizabeth  Bengough,  Ann 
Ricketts  the  younger,  and  their  sons,  re- 
spectively, with  a  proviso  for  the  cesser  of 
the  estate  of  Henry  Ricketts  the  younger, 
and  Richard  Ricketts  the  younger,  and 
of  Ann  Elizabeth  Bengough,  and  Ann 
Ricketts  the  younger,  and  their  respective 
husbands,  and  the  first  and  other  sons  of 
their  respective  bodies,  who  should  refuse 
to  take  the  surname  and  bear  the  arms  of 
Bengough  only,  after  he  or  they  respectively 
should  become  entitled  to  the  ultimate  in- 
come, with  reversion  to  his  own  right  heirs. 

He  further  declared  that  the  person  or  per- 
sons to  whom  such  conveyances  Bhould  be 
made,  should  not  have  or  be  entitled  to  a  vest- 
ed estate,  or  any  other  than  a  contingent  in- 
terest, until  the  expiration  or  sooner  deter- 
mination of  the  terms  of  one  hundred  and 
twenty  years  and  twenty  years,  and  that 
such  limitations  were  introduced  into  his 
will  only  for  the  purpose  of  ascertaining  the 
objects  to  whom  such  conveyances  should 
be  made,  and  not  for  the  purpose  of  making 
any  immediate  devise  or  gift  to,  or  raising 
any  immediate  estate  or  trust  for  them.  And 
he  directed  that,  if,  at  any  time  during  the 
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terms  of  one  hundred  and  twenty  years  and 
twenty  years,  any  of  the  male  persons,  who, 
for  the  time  being,  should  be  entitled  to  the 
income  of  his  trust  estates,  should  so  require, 
it  should  be  lawful  for  his  trustees  to  convey 
to  such  person  the  estates,  or  such  part 
thereof,  as  he  should  be  entitled  to  under 
the  trusts  thereinbefore  contained,  for  an 
estate  of  freehold,  for  the  life  of  the .  same 
person,  so  as  to  give  him  or  her  an  estate  of 
freehold,  instead  of  an  estate  for  ninety- 
nine  years.  Powers  were  given  to  the  trus- 
tees, during  the  terms,  with  the  consent  of 
the  persons  for  the  time  being  entitled  to 
the  rents,  to  lease  the  estates  for  fourteen 
years,  and  to  sell  and  exchange  them  ;  and 
to  the  devisees,  and  their  descendants,  when 
they  should  be  entitled  to  the  income  of  the 
estates,  to  charge  jointures  in  favour  of  their 
wives  upon  the  trust  estates,  to  the  extent 
of  400/.  a  year. 

The  testator  also  gave  to  his  trustees, 
their  executors  and  administrators,  all  his 
residuary  estate  and  effects,  upon  trusts, 
that,  during  the  term  of  twenty-one  years, 
from  the  day  of  his  decease,  they  should 
receive  the  dividends,  interest,  and  annual 
income  thereof,  and  invest  all  such  divi- 
dends, interest,  and  income,  and  the  accu- 
mulations of  the  same,  either  in  the  three 
per  cent,  consolidated  bank  annuities,  or 
upon  mortgages  of  freehold  hereditaments 
in  Great  Britain,  as  an  accumulating  fund, 
and  should  with  all  convenient  speed,  from 
time  to  time  during  that  term,  invest  all  his 
residuary  estate  and  effects,  and  all  accumu- 
lations thereof,  in  purchases  of  freehold 
hereditaments  of  an  estate  of  inheritance  in 
fee-simple,  in  England  or  Wales,  when  eli- 
gible purchases  should  arise,  which  estates 
should  be  conveyed  unto  and  to  the  uses 
of  the  trustees,  in  fee,  upon  the  same  trusts, 
estates,  and  uses,  and  subject  to  the  same 
and  the  like  powers,  provisoes,  charges,  con- 
ditions, restrictions,  and  limitations,  as  were 
thereinbefore  declared  concerning  his  said 
estates  devised  in  trust,  or  as  near  thereto 
as  the  deaths  of  parties  and  other  circum- 
stances and  contingencies  would  admit. 

The  testator  died  on  or  about  the  10th 
April  1818,  without  altering  or  revoking  his 
will,  leaving  George  Bengough,  his  nephew, 
and  heir-at-law,  and  Hen.  Bengough,  James 
Bengough,  Henry  Ricketts  the  younger,  Ri- 
chard Ricketts  the  younger,  Ann  Elizabeth 


Bengough,  and  Ann  Ricketts  the  younger, 
and  his  widow  Joanna  Bengough,  and  his 
trustees  and  executors,  him  surviving. 

Shortly  after  the  testator's  death,  Charles 
Lucas  Edridge,  Arthur  Palmer,  and  Charles 
Cadell  Edridge  proved  the  will ;  but  George 
Wright  renounced  the  probate  of  it,  and 
executed  a  general  deed  of  disclaimer, 
bearing  date  the  3rd  of  December  1818,  to 
the  trustees. 

Joanna  Bengough,  the  testator's  widow, 
died  on  the  10th  June  1821 ;  and,  in  Trinity 
term  in  that  year,  George  Bengough  filed 
his  original  bill,  which  was  afterwards 
amended  by  an  order,  dated  the  9th  April 
1823,  which  amended  bill  was  against  the 
trustees  and  executors  of  the  testator's  will, 
and  also  against  Henry  Bengough,  James 
Bengough,  Henry  Ricketts  and  Richard 
Ricketts,  Ann  Elizabeth  Bengough,  and 
Ann  Ricketts,  and  against  the  personal  re- 
presentatives of  Ann  Ricketts,  who  died  in 
1819. 

The  bill  insisted,  that,  under  the  will,  the 
plaintiff  was  entitled  (if  the  limitations  in 
the  will  were  valid)  to  the  devised  real 
estates  for  a  term  of  ninety-nine  years,  (if 
the  plaintiff  should  so  long  live,)  subject  to 
the  trust  for  the  trustees  to  receive  the  rents 
and  profits  thereof,  for  the  term  of  twenty- 
one  years,  and,  for  a  like  term,  to  the  free- 
hold estates  of  inheritance  to  be  purchased 
with  the  testator's  residuary  personal  pro- 
perty, and  with  the  accumulations  thereof, 
subject  to  the  trusts  for  accumulation  during 
twenty-one  years ;  and  that  the  plaintiff  was 
also  entitled,  for  a  term  of  ninety-nine  years, 
if  he  should  so  long  live,  to  the  immediate 
possession  and  enjoyment  of  the  freehold 
estates  to  be  purchased  with  the  monies  aris- 
ing from  the  rents  and  profits  of  the  devised 
estates,  and,  in  case  the  rents  and  profits 
of  the  devised  estates  should  not  be  laid 
out  when  they  should  amount  to  1500/., 
to  the  interest  and  dividends  of  such  sum  of 
1500/.,  from  the  time  the  said  rents  and  pro* 
fits  amounted  to  such  sum,  until  the  same 
should  be  laid  out  in  the  purchase  of  free- 
hold estates  as  aforesaid.  On  the  other 
hand,  the  bill  charged,  that,  if  the  limita- 
tions subsequent  to  the  life-estates  given  to 
the  plaintiff  and  his  first  son  were  void,  the 
plaintiff  was  entitled,  subject  to  the  valid 
estates  and  the  trust  for  accumulation,  as 
the  testator's  heir-at-law,  to  his  real  estates. 
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and  to  the  estates  to  be  purchased  with  his 
residuary  personal  estate,  or  to  a  share 
thereof,  as  one  of  the  next  of  kin. 

The  principal  question  in  the  cause  was, 
whether  the  limitations  in  the  will  subse- 
quent to  the  two  terms  of  one  hundred  and 
twenty  years  and  twenty  years,  were  not 
void,  as  tending  to  a  perpetuity,  and  as  being 
too  remote. 

And,  in  the  argument,  there  was  involved 
another  question,  whether  the  trusts  of 
these  terms,  subsequent  to  the  gift  to  the 
unborn  sons  of  George  Bengough,  were  not 
void. 

In  support  of  the  limitations  of  the  will, 
the  following  cases  were  cited  : — 

Pells  v.  Brown,  Cro.  Jac.  590. 

Lloyd  v.  Carew,  Show.  Pari.  Cas.  1 37 ; 

Prec.  in  Chan.  12. 
Taylor  v.  Biddale,  2  Mod.  289 ;  1  Equ. 

Ab.  188. 
Stephens  v.  Stephens,  Cas.  Temp.  Talbot, 

232  ;  2  Barnard,  377. 
Long  v.  Blackall,  7  Term  Rep.  100. 
Heath  v.  Heath,  1  Bro.  Ch.Cas.  147. 
Nicholl  v.  Sheffield. 
Thelluson  v.   Woodford,  4  Ves.  J.  227, 

337;  and  11  Ves.  J.  112. 
Fearne,  429,  438. 
2  Blackstone9  s  Comment.  174. 
2  Wooddeson,  229. 
Beard  v.  Westcott,  5  Taunt.  393 ;  5  B.  & 

Aid.  801  ;  1  Turner  &  Russell,  25. 
Humberstone  v.  Humberstone,  1  P.  Wms. 

332. 
Robinson  v.  Hardcastle,  Will es,  215. 
Holloway  v.  Holloway. 
Mogg  v.  Mogg,  1  Meriv.  654. 
King  v.  Cotton,  2  P.  Wms.  076. 
Oakes  v.  Chalfont,  Pol  lex  fen,  38. 
Tregonwell  v.  Sydenham,  3  Dow.  194. 

Against  the  validity  of  the  limitations  in 
the  will,  were  cited  the  following  cases  and 
authorities : — 

Marshall  v.  Holloway,  2  Swanst.  432. 
Lord  Southampton  v.  Hertford,  2  Ves.  & 

B.  54. 
Somerville  v.  Lethbridge,  6  T.  Rep.  213. 
Duke  of  Nqrfolk*s  case,  3  Cas.  in  Chan.  1. 
Lloyd  v.  Carew,  2  Show.  137. 
Child  and  Baily's  case, 
Roulledge  v.  Dorril,  3  Ves.  J.  357. 


Jee  v.  Dudley,  1  Cox,  324. 
Crooke  v.  Devandes,  9  Ves.  J.  197. 
Kerley  v.  Foivler,  Wilson,  306-7. 
Spencer  v.  Marlbro,  5  Bro.  P.Cases,  592. 
Lade  v.  Holford,  Ambler,  479. 
Proctor  v.  the  Bishop  of  Bath  and  Wells, 

2  H.  Blackstone,  360. 
Griffith  v.  Fere,  9  Ves.  J.  127. 
Smith  v.  Blackstone,  4  Madd.  484. 
Marks  v.  Marks,  10  Mod.  420 ;  1  Strange, 

132. 
Massenburgh  v.  Ash,  1  Vernon,  234. 
Maddox  v.  Staines,  2  Peere  Wms.  422. 
Sheffield  v.  Lord  Orrery,  3  Atkyns,  282. 
Gulliver  v.  Wickett,  1  Wilson,  185. 
Bullock  v.  Stones,  2  Ves.  Sen.  521. 
Marlborough  v.  Godolphin,  1  Eden.  418. 
Smith  v.  Blackstone,  4  Madd.  484. 
Doe  v.  Fonnereau,  2  Doug.  478. 

«. 
3/r.  Preston  argued  in  support  of  the  will ; 

and  the  substance  of  his  argument  in  favour 

of  the  validity  of  the  limitations,  was  the 

following : — 

By  the  rule  of  law,  the  vesting  of  estates 
may  be  suspended  for  the  period  of  lives  in 
being,  and  twenty-one  years  afterwards. 
Here  the  limitations  are  comprehended 
within  a  shorter  period ;  for  the  interests 
must  all  vest  within  the  period  of  lives  in 
being,  and  twenty  years  afterwards.  The 
objection  which  will  be  insisted  on  is,  that 
the  period  of  twenty-one  years  must  have 
reference  to  the  minority  of  the  individual 
who  is  to  take  the  estate,  and  must  not  be 
a  term  in  gross.  For  this  restriction  of  the 
rule,  however,  there  is  no  authority;  ex- 
cept an  uncertain  obiter  dictum  of  Lord 
Alvanley,  in  4  Vesey,  337  ;  and,  in  all  the 
numerous  cases  which  ha*  ve  occurred  on  this 
subject,  the  distinction  is  no  where  taken, 
that  the  suspending  of  the  vesting  of  an 
estate  cantiot  be  carried  beyond  the  period 
of  lives  in  being,  except  with  reference  to 
the  minority  of  the  individual  who  is  to 
take. 

In  Lloyd  v.  Carew,  (1)  lands*  were  set- 
tled to  the  use  of  a  man  and  his  wife  for 
their  lives,  remainder  to  trustees,  to  pre- 
serve contingent  remainders ;  remainder  to 
the  first  and  other  sons  of  the  marriage  in 
tail  male ;  with  a  proviso,  that,  if  within 
twelve  months  after  the  death  of  the  sur- 
vivor of  husband  and  wife,  the  heirs  of  the 
(1)  Shower's  P.C.  137. 
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wife  should  pay  40002.  to  the  heirs  or  as- 
signs of  the  husband,  the  fee  should  remain 
to  the  use  of  the  heirs  of  the  wife.  There, 
the  vesting  of  the  executory  use  was  sus- 
pended for  a  gross  term  of  one  year  after 
lives  in  being ;  and  if  it  can  be  suspended 
for  a  gross  term  of  one  year,  it  must,  on 
the  same  principle,  be  capable  of  being  sus- 
pended for  any  term  in  gross  not  exceeding 
twenty-one  years.  So,  in  Marks  v.  Marks, 
a  testator  devised  lands  to  a  person  upon  a 
contingency,  which  was  to  happen  within 
three  months  after  a  life  in  being ;  and  the 
limitation  was  sustained. 

» 

If  the  suspending  of  the  gift,  after  lives 
in  being,  and  the  term  of  twenty  years  from 
the  expiration  of  those  lives,  be  good,  no 
question  can  be  raised  as  to  any  of  the  trusts 
of  the  term  determinable  upon  those  lives, 
and  of  the  term  of  twenty  years.  Whether 
the  trusts  be  in  favour  of  persons  in  exist- 
ence, or  of  their  children  born  or  unborn, 
or  of  issue  of  persons  still  unborn,  is  of  no 
importance :  for  they  must  all  take  effect 
within  the  period  which  the  law  holds  not  to 
be  too  remote. 

Mr.  Home,  Mr.  Sugden,  and  Mr.  Shad- 
well,  for  different  parties,  argued  against 
the  validity  of  the  limitations. 

This,  they  said,  was  a  clear  attempt  to 
evade  the  rule  against  perpetuities.  Twenty- 
eight  lives  were  taken  arbitrarily,  and  a 
gross  term  of  twenty  years,  after  the  death 
of  the  survivor  of  those  twenty-eight  Jives. 
On  the  same  principle,  might  not  the  testa- 
tor have  suspended  the  vesting  of  the  free- 
hold for  the  lives  of  all  persons  now  exist- 
ing in  Europe,  or  indeed  throughout  the 
whole  world,  and  for  twenty  years  after  the 
death  of  the  survivor  of  them  ?  The  series 
of  limitations  here  attempted  to  be  created, 
was  not  with  a  view  to  defining  the  enjoy* 
ment  of  the  property,  but  was  intended  to 
prevent  it  from  being  enjoyed. 

There  is  no  authority  for  saying,  that  the 
vesting  of  an  estate  may  be  suspended  for  a 
gross  term  of  twenty*one  years  after  lives 
in  being.  The  history  of  the  doctrine  on 
this  subject  shews  what  the  principle  is. 
A  gift,  after  a  life  in  being,  was  valid  ;  and 
an  estate  for  the  lives  of  a  number  of  other 
persons,  was,  in  law,  of  less  estimation  than 
an  estate  for  a  man's  own  life.  It  was 
therefore  held,  that  the  vesting  might  be 


suspended  during  any  number  of  lives  in 
being.  A  gift  to  an  infant,  even  if  in  ventre 
sa  mere,  after  the  death  of  the  survivor  of 
a  number  of  living  persons,  was  good  :  yet, 
as  the  infant  could  not  convey  during  his 
minority,  alienation  was  in  fact  suspended 
till  he  attained  twenty-one.  "Thus,  it  was 
seen,  that  a  gift  to  a  person  who  should  be 
m  esse  at  the  death  of  the  survivor  of  any 
number  of  lives  in  being  at  the  creation  of 
the  gift,  but  not  to  vest  in  him  till  he  at- 
tained twenty-one,  did  not  render  property 
inalienable  to  a  greater  extent  than  the  li- 
miting of  a  remainder,  so  as  to  vest  imme- 
diately upon  the  expiration  of  lives  in  being 
in  a  person  who  should  then  be  an  infant. 
One  of  the  lives  in  being  might,  at  the  cre- 
ation of  the  gift,  be  an  infant  in  venire  sa 
mere ;  that  added  to  the  lives  in  being  the 
period  of  one  gestation.  The  person,  to 
whom,  after  the  expiration  of  the  lives  in 
being  the  gift  was  made,  might,  at  the  expi- 
ration of  those  lives  be  an  infant  in  ventre 
sa  mere ;  that  added  to  the  period  of  sus- 
pension, the  duration  of  another  gestation, 
but  further  than  that,  the  power  of  tying  up 
property  has  not  been  carried. 

If  the  term  of  twenty-one  years  may  be 
limited  without  reference  to  the  minority,  or 
possible  minority,  of  the  person  to  whom  the 
property  is  given,  why  may  it  not  be  ex- 
tended still  further,  by  the  addition  of  a 
term  corresponding  to  the  period  of  two 
gestations? 

Under  this  will,  for  what  period  may 
alienation  be  suspended?  The  person 
who  is  to  take  at  the  end  of  twenty  years 
from  the  expiration  of  the  twenty-eight 
lives,  may  be  an  infant.  Alienation  may, 
therefore,  be  suspended  for  twenty-eight 
lives,  and  a  term  of  twenty  years,  and  a  fur- 
ther period  of  twenty-one  years.  This 
clearly  exceeds  the  limits  allowed  by  the 
rule  of  law :  nor  can  any  case  be  cited,  in 
which  the  limitations  have  been  sustained, 
where  the  power  of  alienation  was  so  long 
suspended.  In  Lloyd  v.  Carew,  a  son  of  the 
marriage,  or  the  persons  who,  upon  the 
death  of  the  survivor  of  the  husband  and 
wife,  were  the  heirs  of  the  husband  and 
wife  respectively,  were  complete  owners  of 
the  estate,  and  could  dispose  of  it  effectu- 
ally.    So  also  it  was  in  Marks  v.  Marks. 

Here  then  is  a  complex  and  intricate 
scheme  of  machinery,  the  object  of  which 
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ii,  to  accomplish  indirectly,  what  the  law 
will  not  permit  to  be  done  directly  :  and  the 
effect  of  it  is,  to  render  property  inalienable 
for  a  period  longer,  by  twenty  years,  than  has 
ever  been  recognized  in  any  preceding  case. 
To  sustain  the  limitations  of  this  will,  is  to 
introduce  a  new  rule  :  and  that  rule  will  be 
not  in  accordance,  but  at  variance,  with  the 
whole  spirit  and  policy  of  our  law. 

We  do  not  admit  that  the  limitations  would 
'have  been  valid,  even  if  there  had  been  any 
modification  of  them,  which  would  have  had 
the  effect  of  making  the  gifts  over,  at  the 
expiration  of  the  term  of  twenty  years, 
take  effect  only  in  a  person  of  full  age.  But 
there  is  no  such  modification :  and,  on  the 
will  as  it  stands,  it  is  possible  that  there  may 
be  no  person  capable  of  dealing  absolutely 
with  this  property,  till  a  period  much  more 
remote  than  a  life  in  being,  and  twenty-one 
years  afterwards. 

Mr  .Lynch  and  Mr*  Rolfe  also  argued  on 
the  same  side. 


The  Vice  Chancellor  held,  that  the  limi- 
tations were  valid,  though  depending  on  a 
term  in  gross  of  twenty  years,  computed 
from  the  termination  of  certain  lives  in 
being. 

His  Honour  did  not  go  into  the  authori- 
ties, or  state  the  reasons  of  his  judgment : 
as  it  was  understood,  that  a  decision  was 
desired  only  that  the  parties  might  be  en- 
abled to  carry  the  question  to  the  House  of 
Lords. 


According  to  the  words  of  the  will,  the 
estates,  which  were  to  be  purchased  with 
the  accumulations  of  the  rents  and  profits 
during  the  term  of  twenty-one  years,  were 
to  be  conveyed  to  the  trustees,  upon  the 
trusts,  "  thereinafter"  declared  of  the  de- 
vised estates.  The  trusts  thereinafter  de- 
clared were  only  the  beneficial  trusts :  and 
it  was  therefore  contended,  on  behalf  of 
the  plaintiff,  that  be  was  entitled  to  the 
rents  of  the  lands  which  had  been  purchased 
with  the  accumulations,  and  to  the  interest 
of  the  sums,  as  often  as  they  exceeded  1 500/. 
which  bad  not  been  laid  out. 

The  trustees,  on  the  other  hand,  insisted, 
that  "  thereinafter"  was  clearly  a  clerical 


error  for  "  therein"  or  "  thereinbefore,"  and 
that  the  purchased  estates  and  the  fruits  of 
the  accumulation,  were  also  the  subjects  of 
accumulation  during  the  twenty-one  years* 

Mr.  Preston,  for  the  trustees,  commented 
upon  different  parts  of  the  will  as  manifest- 
ing a  plain  intention,  that  the  rents  of  the 
purchased  estates  should  accumulate,  and 
that  they  should  not  be  paid,  as  they  were 
received,  to  George  Bengough.  In  par- 
ticular, there  was  the  direction  by  the  tes- 
tator, that  his  trustees  should  never  permit 
a  larger  sum  than  500/.,  arising  from  the 
rents  and  profits  of  his  real  estates,  to  re- 
main at  any  one  time  in  the  hands  of  any 
banker;  but  that,  when  there  should  be 
5001.  in  hand,  it  should  be  laid  out  in  the 
purchase  of  3/.  per  cent,  consolidated  bank 
annuities,  in  the  names  of  the  trustees  for  the 
time  being,  until  a  convenient  purchase  could 
be  found ;  and  that  the  interest,  dividends 
and  income  of  such  bank  annuities  should, 
during  the  term  of  twenty-one  years,  and  no 
longer,  accumulate,  in  the  same  manner,  and 
for  the  same  purposes,  as  the  rents  and  pro- 
fits of  his  real  estates,  so  to  be  purchased 
as  before  mentioned,  were  by  him  directed 
to  accumulate. 

In  many  cases,  Courts  have  gone  further 
in  altering  the  words  of  a  will,  in  order  to 
effectuate  the  intention  quite  apparent  on 
the  face  of  it,  than  is  asked  to  be  done  here: 
Doe  v.  HalleU  (2),  TolleU  v.  TollcU  (8), 
Strong  v.  Teatt  (4),  Doe  v.  Godwin  (5),  Doe 
v.  Micklam  (6),  Clayton  v.  Low  (7),  Chap* 
man  v.  Brown  (8). 

Mr.  Sugden,  also  argued  on  the  same 
side,  for  some  of  the  parties  interested  in 
remainder,  under  the  beneficial  trusts  of  the 
will. 

Mr.  Heald  (contra)  contended,  that  there 
was  not.  enough  here  to  justify  the  Court  in 
departing  from  the  clear  words  of  the  will. 

The  Vice  Chancellor  was  of  opinion,  that — 
as  the  testator  had  directed  "  that  hia  trus- 


(t)  I  Maul.  &  Sdw.  1*4. 

(3)  Ambler,  177. 

(4)  8  Burr.  91*. 

(5)  4  M.  &  S.  f  66. 

(6)  6  Eut,  486. 

(?)  Barn.  &  Aid. 636. 
(8)  3£an\1636. 
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tees  should  never  permit  a  larger  sum  than 
500/.  arising  from  the  rents  and  profits 
of  his  real  estates,  to  remain  at  any  one 
time  in  the  hands  of  any  banker ;  but  that, 
when  there  should  be  500/.  in  hand,  it  should 
be  laid  out  in  the  purchase  of  SL  per  cent, 
consolidated  bank  annuities,  in  the  names  of 
the  trustees  for  the  time  being,  until  a 
convenient  purchase  could  be  found ;  and 
that  the  interest,  dividends  and  income 
of  such  bank  annuities  should,  during  the 
term  of  twenty-one  years,  and  no  longer, 
accumulate,  in  the  same  manner,  and  for 
the  same  purposes,  as  the  rents  and  profits  of 
his  real  estates,  so  to  be  purchased  as  be* 
fore  mentioned,  were  by  him  directed  to 
accumulate," — it  was  clearly  his  intention, 
that  the  rents  of  the  purchased  estates 
should  accumulate.  He  therefore  held, 
that  hereinafter  must  be  read  "  hereinbe- 
fore." 


to  refer  to  the  record  as  it  stood  before 
amendment. 


,.} 


FABJLHUR8T  V.  LOWTBN. 


1827 
January 

Costs. 

Where  lhe  bill  has  been  amended,  the 
Court,  with  a  view  to  the  question  of  costs, 
may  look  at  the  frame  of  the  bill,  as  it  stood 
before  amendment. 

With  reference  to  the  costs  of  the  suit, 
it  was  stated  for  the  defendant,  that  the 
plaintiff*,  though  it  turned  out  ultimately 
that  he  was  entitled  to  some  relief,  had 
endeavoured  to  make  a  case  against  the  de- 
fendant by  charging  him  with  a  simoniacal 
sale  of  an  advowson. 

This  being  denied  by  the  counsel  for  the 
plaintiff, 

The  Attorney  General,  Mr.  Home,  and 
Mr.  Spence,  for  the  defendant,  referred  to 
the  original  bill,  as  it  stood  before  it  was 
amended. 

Mr.  Heald  and  Mr.  Sidebottom,  for  the 
plaintiff,  insisted,  that  the  Court  could  not 
now  look  at  the  bill  as  it  stood  before  amend- 
ment. The  amended  bill  waa  the  only  record 
before  the  Court. 

The  Vice  Chancellor  held,  that,  for  the 
purpose  of  costs,  the  defendant  had  a  right 


Before  the  institution  of  the  suit,  the  de- 
fendant, Lowten,  had  insisted  on  his  rights, 
as  the  purchaser  of  a  presentation  to  a 
living,  which  he  had  subsequently  sold. — 
The  bill,  among  other  things,  impeached 
the  sale  as  simoniacal,  and  charged,  that  he 
had  sold  the  presentation  for  8000/. 

Lowten,  by  his  answer,  stated,  that  he 
had  sold  the  presentation  for  6000/.,  and 
submitted  to  account  for  that  sum  as  a 
trustee  of  the  presentation. 

The  plaintiff  failed  to  prove  that  Lowten 
bad  sold  the  presentation  for  more  than 
6000/.,  or  that  the  sale  bad  been  simo- 
niacal. 

The  Vice  Chancellor  stated,  that,  if  there 
had  been  nothing  more  in  the  case  than  that 
Lowten  had  insisted,  before  the  institution 
of  the  suit,  on  his  rights  as  purchaser  of  the 
presentation,  which  he  afterwards  sold,  and 
had  subsequently  put  in  an  answer  sub- 
mitting to  account  as  a  trustee,  he  must  have 
paid  the  costs  up  to  the  time  when  the  answer 
was  put  in.  out  the  plaintiff  has  incurred 
great  expense,  and  put  Lowten's  estate  to 
great  expense,  in  endeavouring  to  make  out 
a  case  in  which  he  has  failed.  On  the  whole, 
justice  will  be  best  done  by  making  a  de- 
cree for  an  account,  according  to  the  sub- 
mission in  the  answer, without  costs  on  either 
side. 


1827.     > 
an.  81.  $ 


BURLEY  V.  MOORE. 


Jan 

After  a  partition  under  a  decree,  the  Court 
cannot  give  a  party  any  right  as  to  the  pro- 
perty, which  the  certificate  of  the  comtnis- 
signers  and  the  deeds  of  partition  do  not  give 
htm :  nor  will  it  interfere  to  reform  the  deeds, 
in  order  to  give  a  party  the  more  convenient 
and  complete  use  or  enjoyment  of  his  por* 
turn  of  the  premises. 

The  bill  was  filed  by  John  Barley  and 
William  Burley  against  Daniel  Moore.  It 
stated,  that  George  Burley    and 
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Moore  were  entitled,  as  tenants  in  common 
in  fee,  to  a  set  of  chambers  in  the  New 
Square  in  Lincoln's  Inn  ; — that  Burley  filed 
a  bill  for  partition,  in  which  suit  the  usual 
decree  was  made  ; — that,  before  any  parti- 
tion was  effectuated,  George  Burley  died, 
and  John  Burley  and  William  Burley  be- 
came entitled  under  him  to  his  moiety  of 
the  chambers; — that  they  filed   a  supple- 
mental bill,  in    which    supplemental  suit 
a  decree  was  made,  directing  that  the  for- 
mer   decree   and   proceedings   should  be 
carried   on    and   prosecuted   between  the 
parties  to  that  suit  in  like  manner  as  by  the 
former  decree  directed  between  the  parties 
thereto ;    and,  that  a  commission  should 
issue,  directed  to  certain  commissioners,  to 
divide  the  estate  in  question  into  moieties ; 
and  that  one  moiety  thereof  should  be  al- 
lotted as  the  share  of  the  plaintiffs,  and  the 
other  moiety  thereof  as  the  share  of  the  de- 
fendant Daniel  Moore  ;  and  that  the  plain- 
tiffs  and  the  said  defendant  should  hold  and 
enjoy  their  respective  moieties  in  severalty, 
and  execute  mutual  conveyances  to  each 
other  of  such  respective  moieties,  according 
to  their  respective  interests  therein  ; — that, 
in  pursuance  of  the  decree,  a  commission  of 
partition  issued ; — that,  the  said  commission- 
ers, in  execution  of  the  said  commission, 
proceeded,  to  divide  and  allot  the  chambers, 
and,  by  their  certificate  under  their  hands, 
bearing  date  the  31st  December  1825,  cer- 
tified, that  they  had  divided  and  allotted  the 
premises  into  two  several  moieties,  as  nearly 
as  they  had  deemed  practicable  ;  and  they 
did  allot  the  northernmost  moiety,  or  part 
thereof  coloured  yellow  and  marked   B  in 
the  plan  annexed  thereto,  unto,  and  as  the 
exclusive  share  of  plaintiffs ;  and  the  other, 
or  southernmost  moiety,   or   part  thereof 
partly  coloured  blue  and  partly  uncoloured, 
and  marked  A  and  C   on  the  said  plan, 
unto,  and  as  the  exclusive  share  of  the  said 
defendant  Daniel  Moore,  subject,  neverthe- 
less, to  a  right  of  passage  or  way  to  and  for 
the  owners  or  occupiers,  or  owner  or  occu- 
pier, for  the  time  being,  of  the  said  moiety, 
or  part  coloured  yellow  in  the  said  plan, 
which  they  had  allotted  as  the  share  of  the 
plaintiffs,  and  all  other  persons  whomsoever, 
either  going  to  the  said  moiety  or  part  co- 
loured yellow,  from  the  public  staircase  to 
the  said  estate  and  premises  in  question,  or 
going  from  the  said  moiety  or  part  coloured 
Chanc.  Vol.  V. 


yellow,  to  the  public  staircase,  at  all  rimes 
through,  over,  and  upon  that  part  of  the 
said  moiety  or  share  which  they  had  al- 
lotted to  the  said  defendant  Daniel  Moore, 
which  was  not  coloured  on  the  said  plan, 
and   which   was  marked  C ; — that,  by  an 
order  of  this  court,  bearing  date  the  23d 
November  1825,  the  certificate  of  the  said 
commissioners  was  absolutely  confirmed ; — 
that  certain  indentures  of  lease  and  re- 
lease, bearing  date,  respectively,  the  28th 
and  29th  April  last,  were  made  and  duly 
executed   between    the  respective  parties 
thereto,  the  indenture  of  release  being  of 
three  parts,  and  made  between  the  plaintiffs 
of  the  first  part,  Daniel  Moore  of  the  second 
part,  and  Burton  Lane  of  the  third  part, 
whereby  it  was  witnessed,  that,  in  obedience 
to  the  said  orders,  the  plaintiffs,  according 
to  their  respective  estates  and  interests,  did 
grant,  bargain,  sell,  and  release,  and  the 
said  Daniel  Moore,  according  to  his  estate 
and  interest,  did  grant,  bargain,  sell,  and 
release,  unto  the  said  Burton  Lane  and  his 
heirs,  all  the  said  set  of  chambers,  and  all 
appurtenances  whatsoever  to  the  said  set  of 
chambers,  hereditaments,  and  premises,  be- 
longing, (a  plan  of  which  said  set  of  cham- 
bers and  hereditaments,  including  the  vault, 
was  drawn  in  the  margin  of  those  presents,) 
to  hold  the  same  unto  the  said  Burton  Lane 
and  his  heirs,  to  the  uses  thereinafter  ex- 
pressed :  that  is  to  say,  as  to  all  those  parts 
of  the  said  set  of  chambers,  in  the  plan  co- 
loured blue  and  uncoloured,  and  respec- 
tively   distinguished  by  the  letters  A  and 
C,  together    with  the  walls  and  appurte- 
nances belonging  to  the  said  set  of  chambers, 
so  far  as  they  respectively  bounded  or  abut- 
ted upon,  or  might  belong  to  the  said  parts 
which  were  respectively  coloured  blue  or 
uncoloured,  and  which  were  respectively  dis- 
tinguished by  the  letters  A  and  C,  subject, 
nevertheless,  to  the  right  of  passage  or  way 
thereinafter  limited,  through,  over,  and  upon 
that  part  of  the  said  set  of  chambers  which 
was  uncoloured  and  distinguished  by  the 
letter  C  in  the  said  plan,  to  the    use  of 
Daniel  Moore,  his  heirs  and  assigns  for  ever. 
And,  as  to  all  those  other  parts  of  the  said 
set  of  chambers  coloured  yellow,  and  dis- 
tinguished by  the  letter  B,  together  with 
the  walls  and  appurtenances  belonging  to  the 
said  set  of  chambers,  so  far  as  they  respec- 
tively bounded  or  abutted  upon,  or  might 
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belong  to  the  said  parts  which  were  respec- 
tively coloured  yellow,  and  distinguished  by 
the  letter  B,  to  the  use  of  the  plaintiffs,  their 
heirs  and  assigns  for  ever,  as  tenants  in 
common ;  together  with  the  right  of  pas- 
sage and  way  through,  over,  and  upon  that 
part  of  the  said  set  of  chambers  which  was 
uncoloured,  and  distinguished  by  the  letter 
C,  from  the  public  staircase  leading  to  the 
said  set  of  chambers,  to  those  parts  of  the 
said  set  of  chambers  which,  in  the  said  plan, 
were  coloured  yellow,  and  distinguished  by 
the  letter  B,  and  from  those  parts  of  the 
said  set  of  chambers  which,  in  the  said  plan, 
were  coloured  yellow,  and  distinguished  by 
the  letter  B,  to  the  said  public  staircase ; 
such  right  of  passage  and  way  to  be  for  ever 
thenceforth  appurtenant  to  those  parts  of 
the  said  set  of  chambers,  which,  in  the  said 
plan,  were  coloured  yellow,  and  distinguish- 
ed by  the  letter  B,  and  to  be  at  all  times 
enjoyed  and  used  by  the  plaintiffs  respec- 
tively, and  their  respective  heirs  and  assigns, 
owners  for  the  time  being,  of  those  parts 
of  the  said  chambers  which  were  coloured 
yellow. 

The  bill  further  stated,  that  the  outer  door 
of  the  chambers  in  the  public  staircase 
stood  on  the  said  southern  side,  and  opened 
into  the  passage  allotted  and  conveyed  to 
Daniel  Moore. 

The  bill  also  alleged,  that  the  Burleys  and 
Moore  had  both  carried  on  distinct  busi- 
nesses as  solicitors  in  those  chambers; — that 
the  name  of  the  Burleys  had  been  painted 
on  the  left  hand  side  of  the  outer  door,  and 
Moore's  name  on  the  right  hand  side; — that, 
during  the  making  of  the  said  partition,  and 
until  the  month  of  September  1826,  the 
names  of  the  two  firms  so  remained  painted 
on  the  said  outer  door ;  but,  in  September 
1826,  Daniel  Moore,  who  was  the  owner  of 
another  adjoining  set  of  chambers  on  the 
same  floor,  directed  the  outer  door  of  the 
chambers,  of  which  the  partition  had  been 
made,  to  be  painted  and  grained  in  a  man- 
ner to  correspond  with  the  door  of  his  other 
adjoining  chambers,  and,  in  consequence 
thereof,  the  names  of  the  said  two  firms,  so 
painted  thereon  as  aforesaid,  were  effaced, 
and,  in  lieu  thereof,  the  names  of  the  said 
two  firms  were  written  on  paper,  and  tem- 
porarily fixed  on  the  said  door,  and  the  said 
names  so  continued  on  the  said  door  until 
the  19th  December  1826,  when,  the  door 


being  painted  and  grained,  Daniel  Moore 
caused  the  names  "  Moore  and  Lake,"  to 
be  painted  in  large  characters  across  the 
door,  so  as  to  occupy  the  whole  line  thereof, 
and  leave  no  space  for  the  said  names  of 
"Burley  and  Sons,"  on  the  same  line  as 
the  same  had  been  painted  and  continued 
since  the  formation  of  the  said  two  partner- 
ships as  aforesaid  ; — that,  whilst  the  painter 
was  painting  the  names  of  "  Moore  and  Lake" 
on  the  door  in  the  manner  aforesaid,  the  plain- 
tiff, John  Burley,  expressed  his  wish  to  Da- 
niel Moore  to  have  the  names  of  the  two 
firms  replaced  on  the  door,  in  the  manner  in 
which  the  same  had  been  previously  paint- 
ed thereon  before,  on  which  the  said  Daniel 
Moore  insisted,  that  the  names  of  die  plain- 
tiffs or  of  their  firm,  should  not  appear  on 
the  door  at  all ; — that,  afout  six  o'clock  in  the 
evening  of  the  same  day,  the  plaintiff,  John 
Burley,  employed  a  painter  who  painted  the 
names  of  "  Burley  and  Sons"  on  the  said 
door,  under  the  names  of  "  Moore  and  Lake," 
but,  in  the  same  evening,  Daniel  Moore 
smeared  out  the  same  with  his  own  hands ; — 
that,  in  order  to  prevent  the  confusion 
and  embarrassment  arising  from  the  remo- 
val of  the  names  of  their  firm  from  the 
chambers,  the  plaintiffs,  in  the  evening  of 
the  21st  December,  caused  the  said  names 
to  be  painted  on  the  wall  of  the  public 
staircase  fronting  the  stairs  leading  to  the 
chambers,  with  an  index  pointing  to  the 
door  leading  to  the  rooms  allotted  to  the 
plaintiffs,  on  the  partition  as  aforesaid; 
but,  in  the  course  of  the  same  evening,  or 
early  in  the  following  morning,  their  names 
were,  by  the  direction  of  Daniel  Moore, 
effaced  from  the  wall ; — that,  in  consequence 
of  the  effacing  of  the  names  of  their  firm, 
the  plaintiffs  were  unable  to  carry  on  their 
business  in  the  said  chambers  with  pro- 
priety and  advantage,  and  many  of  their 
clients  and  other  persons  having  occasion 
to  see  them,  had  been  unable  to  find  them, 
and,  in  particular,  on  the  22d  December,  a 
banker's  clerk  came  with  a  bill  of  exchange, 
accepted  by  the  plaintiffs,  for  the  payment 
thereof,  but  was  unable  to  find  them,  and 
was  about  to  return  with  the  said  bill,  and 
to  have  the  same  protested  for  non-pay** 
ment,but  having  accidentally  met  a  person 
on  the  said  public  staircase,  and  inquired 
if  he  knew  anything  of  the  plaintiffs,  such 
person  directed  the  said  clerk  where  to 
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find  them ; — that,  being  alarmed  at  the 
danger  to  which  their  credit  had  been  ex- 
posed, they,  on  the  £2d  December,  caused 
the  names  of  their  firm  to  be  again  painted 
both  on  the  outer  door  of  the  said  cham- 
bers, and  on  the  wall  of  the  staircase ;  but 
they  were,  in  the  course  of  the  same  night, 
effaced  by  Moore. 

The  bill  charged,  that,  according  to  the 
true  intent  and  meaning  of  the  decrees  of 
partition,  the  plaintiffs  were  entitled,  for 
the  necessary  and  convenient  use  and  en- 
joyment of  such  part  of  the  said  chambers 
as  was  allotted  to  them  on  making  the  said 
partition,  to  paint  or  affix,  and  at  all  times 
to  keep  and  continue  painted  or  affixed, 
the  names  of  their  said  firm,  or  the  names 
of  themselves,  their  heirs  and  assigns,  on 
the  outer  door  of  the  said  chambers ;  and 
that  the  said  indenture  of  release  ought  to 
have  contained  a  reservation  to  the  plain- 
tiffs, their  heirs  and  assigns,  of  the  right 
and  liberty  so  to  do ;  and  that  the  said  in- 
denture ought  to  be  reformed  and  altered 
for  that  purpose. 

The  prayer  was,  that  it  might  be  de- 
clared, that,  according  to  the  true  intent 
and  meaning  of  the  decrees  of  partition, 
the  plaintiffs  were  entitled,  for  the  neces- 
sary and  convenient  use  and  enjoyment  of 
such  part  of  the  chambers  as  was  allotted 
to  them  on  making  the  partition,  to  paint 
or  affix,  and  at  all  times  to  keep  and  con- 
tinue painted  or  affixed,  the  names  of  their 
firm,  or  the  names  of  themselves,  their 
heirs  and  assigns,  on  the  said  outer  door  of 
the  chambers ;  and  that  the  indenture  of  re- 
lease, of  the  29th  April  last,  ought  to  have 
contained  a  reservation  to  them,  their  heirs, 
and  assigns,  of  the  right  and  liberty  so  to  do, 
and  that  the  indenture  might  be  reformed 
or  altered  for  that  purpose ;  or  that  the 
defendant  might  be  decreed  to  execute 
such  other  deed  or  instrument  as  might  be 
necessary  in  that  behalf;  and  that  the  de- 
fendant, his  agents,  servants,  and  work- 
men might  be  restrained  from  preventing 
or  obstructing  the  plaintiffs  from  painting 
or  affixing,  and  from  keeping  and  conti- 
nuing painted  or  affixed,  the  names  of 
their  firm,  or  their  own  names,  on  the 
outer  door  of  the  chambers,  and  from 
effacing,  obliterating,  or  damaging  the  said 
names,  or  any  of  the  letters  thereof. 


This  bill,  Mr.  Moore  met  by  a  general 
demurrer. 

Mr.  Heald  was  in  support  of  the  de- 
murrer. 

Either  the  outer  door  belongs,  at  law, 
to  the  defendant,  as  an  appurtenance  to 
his  moiety  of  the  chambers,  or  it  does  not* 
If  it  belongs  to  him,  what  equity  have  the 
plaintiffs  to  the  use  of  his  property  ?  If  it 
does  not  belong  to  him,  let  them  assert 
their  right  at  law. 

The  door,  as  part  of  the  outer  boundary 
of  his  moiety  of  the  chambers,  must  belong 
to  him ;  and  the  bill  seems  to  admit,  that 
it  passed  to  him  by  the  release :  for  it 
prays,  that  the  deed  may  be  reformed,  so 
as  to  give  the  plaintiffs  a  certain  right  with 
respect  to  the  use  of  the  door.  But  this 
is,  in  fact,  to  seek  to  set  aside  the  partition, 
and  to  make  a  new  partition :  and  no 
ground  is  suggested  to  entitle  the  plaintiffs 
to  such  relief,  except  that  the  deed  does 
not  give  them  a  privilege  which  they  would 
wish  to  possess. 

Mr.  Home  and  Mr.  Treslave  appeared 
to  support  the  bill. 

The  outer  door -cannot  be  considered  as 
part  of  that  moiety  of  the  chambers  to 
which  it  adjoins  ;  being  appurtenant  to  the 
passage,  the  use  of  which  is  reserved  to 
the  plaintiffs,  they  are  entitled  to  the  same 
use  of  the  door  as  the  defendant ;  and, 
even  if  their  right  be  legal,  still  they  can 
claim  the  interposition  of  a  court  of  equity 
to  prevent  the  mischief  and  inconvenience 
accruing  from  the  repeated  erasure  of  their 
names. 

If  the  door,  by  the  effect  of  the  convey- 
ance, belongs  to  the  defendant,  there  must 
clearly  be  a  mistake  in  the  deed :  because 
it  never  could  be  the  intention  of  the  com- 
missioners to  allot  to  the  plaintiffs  the 
north  moiety  of  the  chambers,  together 
with  a  right  of  going  through  the  passage 
belonging  to  the  south  moiety,  and  yet  allot 
to  the  owner  of  the  latter  moiety,  the  ab- 
solute property  of  the  outer  door,  by  which 
alone  either  moiety  of  the  chambers  can  be 
entered. 

The  Vice  Chancellor. — The  plaintiffs  and 
defendant  being  tenants  in  common  of  a 
set  of  chambers,  a  bill  was  filed  for  the 
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purpose  of  effectuating  a  partition.  The 
commissioners,  acting  under  the  decree  of 
the  Court,  have  allotted  the  north  side  of 
the  chambers  to  the  plaintiffs,  and  the  south 
side  to  the  defendant;  and,  as  the  entrance 
was  on  the  south  side,  the  commissioners 
have  given  a  right  of  entrance  to  the  plain- 
tiffs, and  all  persons  coming  to  or  going 
from  them. 

The  defendant  has  refused  to  permit  the 
plaintiffs  to  have  their  names  painted  on 
the  outer  door  adjoining  to  the  common 
staircase,  in  order  that  the  public  might 
be  advised  that  the  plaintiffs  were  entitled 
to  the  north  side  of  the  chambers,  and  were 
there  carrying  on  their  business.  It  is  to  be 
regretted,  that  the  defendant  has  been  ad- 
vised to  refuse  that  permission  to  the 
plaintiffs ;  because  it  is  of  consequence  to 
them,  and  could  be  of  no  possible  preju- 
dice to  him. 

The  Court,  however,  is  not  to  act  on  its 
feelings  or  sentiments,  but  must  look  only 
at  the  rights  of  the  parties. 

The  bill  prays,  that  it  may  be  declared, 
that,  according  to  the  true  intent  of  the 
decrees  of  partition,  the  plaintiffs  are  enti- 
tled, for  the  necessary  and  convenient  use 
of  such  part  of  the  chambers  as  was 
allotted  to  them,  to  paint  or  affix,  and  at 
all  times  to  keep  painted  or  affixed,  the 
names  of  their  said  firm,  or  of  them,  their 
heirs  and  assigns,  on  the  outer  door  of  the 
said  chambers.  I  confess,  I  am  at  a  loss 
to  understand  what  was  the  intention  of 
that  part  of  the  prayer ;  because  the  decrees 
are  merely  decrees  of  the  Court  directing 
the  commissioners  to  make  a  division  of 
the  property,  and  by  no  means  ascertaining 
bow  that  division  is  to  be  effected,  or  what 
are  the  rights  which,  in  that  division,  are 
to  be  conferred  on  either  party.  I  cannot, 
therefore,  understand  what  is  meant  by 
stating,  that  it  is  the  true  intent  and  mean- 
ing of  the  decrees,  that  any  part  of  the 
property  should  be  enjoyed  in  a  particular 
manner.  Those  decrees  meant  nothing, 
but  that  that,  which,  in  the  opinion  of  the 
commissioners,  should  be  just  bet  ween  these 
parties,  should  be  certified  and  carried  into 
effect  in  the  usual  manner. 

The  prayer  proceeds,  "And  that  the 
said  release  ought  to  have  contained  a  re- 
servation to  the  plaintiffs,  their  heirs  and  as- 
signs so  to  do,  and  that  the  said  indentures 


may  be  reformed."  This  part  of  the  prayer 
admits,  that,  according  to  the  deed  of  con- 
veyance, there  is  no  right  in  the  plaintiffs  to 
the  privilege  and  liberty  they  now  ask.  It 
admits,  that,  according  to  the  deed  execut- 
ed, they  have  not  the  right  they  now  claim : 
and  it  calls  on  the  Court  to  reform  the  deed, 
on  the  ground,  that  it  is  not  in  compliance 
with  the  decrees.  Now,  the  decrees  as- 
certain nothing;  and  there  is  nothing  by 
which  this  deed  can  be  reformed  or 
altered.  These  parties  did  not  question 
the  return  which  the  commissioners  made ; 
and,  not  questioning  that  return,  they  have 
executed  a  deed  conformably  to  what  they 
considered  to  be  the  true  construction  of  the 
return  of  the  commissioners.  If  the  deed 
were  reformed  at  all,  it  must  be  reform- 
ed on  the  ground,  that  it  was  not  conform- 
able to  the  intention  of  the  return,  and  that 
there  had  been  a  misapprehension  of  the 
meaning  of  the  commissioners.  But  the 
bill  does  not  impeach  the  deed,  on  the 
ground,  that  it  is  not  conformable  to  the  re- 
turn of  the  commissioners.  The  plaintiffs, 
therefore,  admit,  that  the  deed  is  conform- 
able to  the  return ;  and,  if  so,  the  Court 
has  no  jurisdiction  to  reform  it.  The  re- 
medy of  the  plaintiffs  was,  to  have  im- 
peached the  return  of  the  commissioners, 
on  the  ground,  that  they  had  miscarried  in 
their  duty,  if  it  was  possible  to  have  sug- 
gested any  point  on  which  such  a  propo- 
sition could  have  been  maintained. 

Referring  to  the  certificate,  it  is  clear 
that  the  description  of  the  moiety  allot- 
ted to  the  defendant  comprises  the  outer 
door ;  it  is  an  appurtenance  to  that 
part  of  the  chambers,  and  there  can  be 
no  question,  that,  in  the  conveyance,  it 
passes  to  him.  Moore  takes,  by  the 
description  in  the  release,  all  the  parts 
coloured  blue  or  uncoloured,  together 
with  the  walls  and  appurtenances  be- 
longing to  the  chambers,  so  far  as  they 
abutted  on  those  parts.  Now  the  outer 
door  is  the  bound  or  limit  of  the  unco- 
loured part ;  it  passed  originally  to  the 
releasee  to  uses ;  and  it  must  have  passed 
to  Mr.  Moore  as  an  appurtenance.  Having 
passed  to  Mr.  Moore,  it  is  not  common  pro- 
perty, and  the  plaintiffs  have  no  right  to  the 
common  use  of  it. 

Demurrer  ulfofccd* 
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TANNER  V.  BYNE. 


A  grants  to  his  sister  an  annuity,  in  conside- 
ration of  natural  love  and  affection  :  she  may 
prove  thai  the  grant  was  made  also  in  const- 
deration  of  her  marriage,  and  she  will  then  he 
entitled  to  claim  as  a  specialty  creditor  of  the 
grantor* 

After  marriage,  a  husband  covenanted  with 
trustees  to  pay  4000/.  to  them,  upon  cer- 
ium trusts,  for  the  benefit  of  himself,  his  wife, 
and  children :  he  did  not  pay  it :  subsequent- 
ly,  he  gave  them  a  mortgage  for  that  sum, 
and  covenanted  to  repay  it,  but  no  money  ac- 
tually passed  between  the  parties:  afterwards, 
his  title  to  the  mortgaged  estate  was  evicted: 
—Held, 

That  the  trustees  were  specialty  creditors 
upon  his  estate. 

By  an  indenture,  bearing  date  the  22d 
September  1807,  made  between  Henry 
Byne,  of  the  first  part ;  Ann  Isabella  Au- 
gusta Byne,  his  sister,  of  the  second  part ; 
and  Humphry  John  Norris  Bawden,  and 
John  Burgess  Karslake,  of  the  third  part ; 
Henry  Byne,  in  consideration  of  his  natural 
love  and  affection  for  his  sister,  and  for 
making  a  permanent  provision  for  her  dur- 
ing her  life,  granted  to  her,  for  her  life,  an 
annuity  of  50/.,  to  commence  from  the  29th 
September  1807.  He  charged  the  annuity 
upon  certain  real  estates/  and  covenanted  for 
himself,  his  heirs,  executors,  and  administra- 
tors, that  the  annuity  should  be  duly  paid. 

It  afterwards  turned  out,  that  he  had  no 
title  to  the  lands  on  which  the  annuity  was 
charged. 

Henry  Byne  died  :  and,  a  creditor's  suit 
having  been  instituted  for  the  administra- 
tion of  his  estate,  which  was  not  sufficient 
for  the  payment  of  his  debts,  the  usual  decree 
was  made.  Under  this  decree,  the  sister, 
Ann  Isabella  Augusta,  and  her  husband  (she 
in  September  1807,  having  intermarried 
with  Richard  Bawden,)  carried  in  a  claim 
under  the  deed.  The  claim  was  resisted, 
on  the  ground,  that,  the  deed  being  volun- 
tary, it  was  void  as  against  creditors. 

The  Master,  by  his  report,  after  stating 
the  deed,  found  as'  follows  : — That,  before 
the  date  and  execution  of  the  deed  of  the 
22d  September,  a  marriage  had  been  agreed 


upon,  and  was  afterwards  solemnized  be- 
tween Richard  Bawden  and  A.  I.  A.  Byne; 
that  upon  the  treaty  for  that  marriage, 
Henry  Byne  agreed  to  make  a  provision  for 
his  sister,  and,  in  consideration  of  the 
marriage,  and  of  his  natural  love  and  affec- 
tion for  her,  granted  to  her  the  annuky  of 
501, ;  that,  as  a  further  provision  for  her  on 
her  marriage,  he,  by  an  indenture,  assigned 
the  sum  of  500/.,  secured  to  him  upon  mort- 
gage of  certain  lands,  upon  trust,  to  pay  the 
interest  thereof  to  his  sister,  for  her  separate 
use,,  for  her  life  ;  and,  after  her  decease,  to 
Richard  Bawden  for  life  ;  and,  after  his  de- 
cease, upon  trust  for  the  issue  of  the  mar- 
riage. 

The  widow  and  administratrix  of  Henry 
Byne,  by  her  affidavit,  stated,  that,  by  inden- 
tures of  lease  and  release,  bearing  date  the 
28th  and  29th  September  1800,  made  be- 
tween Henry  Byne,  of  the  first  part ;  Ann 
Isabella  Augusta  Byne,  of  the  second  part ; 
John  Hubbersty,  of  the  third  part ;  and  Wil- 
liam Barry  Wade,  of  the  fourth  part;  Henry 
Byne,  for  natural  love  and  affection,  granted 
unto,  or  for  the  use  of  Ann  Isabella  Augusta 
Byne,  an  annuity  of  50/.,  for  her  life  ;  and 
that  in  the  month  of  September  1 807,  a  mar- 
riage was  solemnized  between  Ann  Isabella 
Augusta  Byne  and  Richard  Bawden,  at 
which  time,  as  well  as  for  a  long  time  pre- 
viously, the  indentures  of  the  28th  and  29th 
September  1800,  were  in  the  possession  of 
Hubbersty,  and  could  not  then  be  found  ; 
that,  accordingly,  the  indenture  of  Septem- 
ber 1807,  was  executed  as  a  grant  of  an 
annuity,  in  lieu  of  the  annuity  granted  in 
September  1800  ;  that  the  indentures  of  the 
28th  and  29th  September  1 800,  were  after- 
wards delivered  up  to  Henry  Byne ;  that,  when 
the  first-mentioned  annuity  was  granted,  it 
was  not  granted  in  consideration  of  any  mar- 
riage then  in  contemplation,  nor  was  any  mar- 
riage then  in  contemplation,  but  the  grant 
was  entirely  voluntary  on  the  part  of  the  de- 
ceased ;  that,  in  contemplation  of  the  mar- 
riage between  Ann  Isab.  Augusta  Byne  and 
Richard  Bawden,  Henry  Byne  had  trans- 
ferred unto  or  for  their  benefit,  a  mortgage 
for  500/.,  and  the  deponent  and  her  de- 
ceased husband  granted  another  annuity  of 
30/.,  which  ceased  on  his  death. 

The  Master,  in  his  report,  also  referred  to 
an  affidavit  of  Mr.  ajd  Mrs.  Bawden,  in 
which  they  stated,  that  some  years  before 
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their  marriage,  the  intestate  agreed  to  settle 
an  annuity  of  50/.  on  her ;  that  some  deeds 
were  prepared  for  that  purpose,  hut,  whether 
such  deeds  were  ever  executed,  they  did  not 
know;  that  she  occasionally  received  from 
her  brother  small  sums  of  money,  and,  short- 
ly before  her  marriage,  the  sum  of  1 00/.,  as  a 
wedding  present,  but  that  she  had  never  re- 
ceived money  equal  to  an  annuity  of  50/., 
from  the  29th  September  1 800  up  to  the  time 
of  her  marriage ;  that  she  never  considered 
the  sums  so  received  by  her  as  paid  in*  dis- 
charge of  any  annuity  of  50/. ;  that,  upon 
the  treaty  for  her  marriage,  her  brother 
agreed  to  settle  100/.  per  annum  on  her ; 
that  50/.  of  this  sum  was  to  be  settled  on  her 
lor  her  life,  and  was  charged  on  certain  real 
estates  and  lands  in  the  county  of  Surrey ; 
that  30/.  was  to  be  for  the  joint  lives  of  her- 
self, her  brother  and  his  wife,and  her  husband, 
and  was  to  be  charged  on  other  lands ;  and 
that  20/.  was  to  be  paid  to  her  during  her  life 
out  of  the  interest  of  a  sum  of  500/.,  due 
to  him  on  mortgage ;  that  the  annuity  of  50/. 
was  not  in  lieu  of  any  former  annuity  of 
50/.,  but  was  in  consideration  of  the  marri- 
age, as  well  as  of  natural  love  and  affection 
for  her ;  and  that,  on  the  marriage,  Mr. 
Bawden  settled  lands  of  the  yearly  value 
of  250/.  and  upwards. 

The  Master  found,  that  the  annuity  had 
been  paid  up  to  the  29th  September  1821  ; 
and  he  certified,  that,  under  the  covenant 
contained  in  the  indenture  of  the  22d  Sep- 
tember 1807,  Mr.  and  Mrs.  Bawden  were 
specialty  creditors  on  the  estate  of  the  in- 
testate for  the  arrears  of  the  annuity. 

The  plaintiff  excepted  to  the  report. 

Mr.  Heald  argued,  in  support  of  the  ex- 
ception, that  the  deed  purported,  on  the 
face  of  it,  to  be  voluntary  ;  that  it  was  im- 
proper, therefore,  to  represent  it  as  being 
executed  in  consideration  of  marriage,  or  to 
receive  evidence  for  that  purpose ;  and  that, 
even  if  evidence  were  admitted  to  vary 
the  effect  of  the  deed,  the  balance  was  in 
favour  of  those  who  contended,  that  the 
deed  was,  what  it  purported  to  be — a  volun-a 
tary  grant. 

Mr,  Knight,  contra. « 

Vice  Chancellor. — In  1807  the  intestate 
Byne  granted  an  annuity  of  50/.  to  his  sister, 
and  the  deed  states  it  to  be  granted  in  consi- 


deration of  natural  love  and  affection.  If  the 
transaction  stopped  there,  the  grant  would 
have  been  voluntary.  But  the  Master  has 
found  that,  at  the  time  when  it  was  made,  a 
treaty  of  marriage  was  going  on  between 
the  sister  and  the  husband  with  whom  she 
afterwards  intermarried ;  that  Byne  then 
agreed  to  make  a  provision  for  his  sister  ; 
and  that  the  annuity  was  granted  in  consi- 
deration of  the  intended  marriage,  as  well 
as  from  love  and  affection.  That  is  consistent 
with  the  consideration  stated  in  the  deed. 
The  Master,  therefore,  has  not  admitted 
any  averment  which  contradicts  the  deed, 
and  he  has  done  right  in  allowing  the  claim 
of  the  annuitant. 


By  indenture,  dated  November  1793, 
Henry  Byne,  in  consideration  of  love  and 
affection  to  Mary  Anne  Byne,  his  then  wife, 
covenanted  with  Points  and  Wade  to  in- 
vest, within  three  months,  the  sum  of  4000/. 
in  the  public  funds,  on  trust,  to  pay  the  di- 
vidends to  himself  during  his  life ;  after 
his  death,  to  his  wife,  Mary  Anne  Byne,  for 
her  life  ;  and,  after  the  death  of  both,  upon 
trust  for  the  children  of  the  marriage. 

By  an  indenture,  dated  November  1796, 
reciting  that  Points  and  Wade  had  lent 
4000/.  to  Byne,  he  demised  to  them  certain 
lands,  by  way  of  mortgage,  to  secure  the  re- 
payment of  that  sum  with  interest,  and  he 
covenanted  to  repay  it.  By  a  deed,  in- 
dorsed on  this  mortgage  deed,  the  settle- 
ment of  November  1793  was  recited,  and 
the  trustees  declared,  that  they  were  to 
stand  possessed  of  the  4000/.  secured 
by  the  mortgage,  upon  the  trust  of  the  set- 
tlement. 

It  was  admitted,  that,  in  fact,  Byne  had 
never  paid  the  4000/.  to  Points  and  Wade, 
and  that,  when  the  mortgage  was  made  by 
him  to  them,  no  money  actually  passed  from 
them  to  him. 

It  afterwards  turned  out,  that  Byne  had 
no  title  to  the  mortgaged  estate.  His  wife, 
Mary  Anne,  died  in  his   lifetime. 

After  his  death,  the  trustees,  on  behalf 
of  the  children  of  the  first  marriage,  claimed 
4000/.  and  interest,  as  a  specialty  debt 
against  his  estate. 

The  Master  found  in  favour  of  their 
claim. 

The  plaintiff  excepted  to  the  report,  on 
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the  ground,  that  the  deed  of  1798  was  vo* 
luotary ;  that  the  subsequent  instruments 
were  mere  form,  no  money  having  actually 
passed ;  and  that,  therefore,  the  nature  of 
the  claim  could  not  be  thereby  improved  or 
strengthened. 

Mr.  Heald  and  Mr.  Teed  appeared  in 
support  of  the  exception. 

Mr.  Simpk'mson,  contra. 

The  Vice  Chancellor  over-ruled  the  ex- 
ception, and  held  that  Pointz  and  Wade  were 
entitled  to  prove  the  4000/.  and  interest 
against  Byne's  estate. 


1827 
Feb 


827.       > 
.  21-22-3 


CHARRETIE  V.  VAUSE,  NICHOL- 
SON, AND  OTHERS. 


A,  being  entitled  to  the  dividends  of  a  sum 
of  three  per  cent,  consolidated  bank  annui- 
ties for  his  life,  assigns,  by  a  deed  exe- 
cuted in  June, for  valuable  consideration  to  B, 
the  yearly  sum  of  1 50/.  being  part  of  the  di- 
vidends of  that  stock,  during  the  life  of  him 
A ;  and  it  is  stipulated,  that,  at  the  half 
yearly  payment  of  the  dividends  in  the  July 
following,  B  should  receive  only  12/.  10*., 
as  only  one  month's  interest  would  then  be 
due : — Held, 

That  this  was  the  grant  of  an  annuity, 
and  that  the  security  was  void,  no  memorial 
of  it  having  been  enrolled* 

* 

A  sum  of  18,080/.  three  per  cent,  con- 
solidated bank  annuities  was  standing  in  the 
names  of  trustees,  the  dividends  of  which 
were  payable  to  John  Vause  and  his  assigns 
during  his  life.  By  an  indenture  executed 
in  June  1821,  and  made  between  Vause  of 
the  first  part,  Kendall  of  the  second  part, 
and  Nicholson  of  the  third  part, — (reciting 
that  Vause  was  entitled  during  his  life  to  the 
dividends  of  the  bank  annuities  free  from 
incumbrances;  that  Kendall  had  con- 
tracted with  Vause  for  the  purchase  of 
the  annual  sum  of  150/.,  part  of  the  yearly 
dividends  of  the  said  18,080/.,  three  per 
cent,  consolidated  bank  annuites,  vested  in 
the  names  of  the  said  trustees,  during  the 
natural  life  of  Vause,  for  the  sum  of  1100/. 
but  no  part  of  the  purchase  money  had  been 
then  paid,  nor  hai  any  assignment  of  the 


annual  sum  been  made,  pursuant  to  the  con* 
tract ;  that  a  policy  of  insurance  had  been 
effected  by  Kendall  on  the  life  of  Vause, 
for  the  sum  of  1800/. ;  and  that  Kendall 
had  agreed  with  Nicholson,  to  sell  to  him 
the  said  annual  sum  of  150/.  during  the  natu- 
ral life  of  Vause,  for  the  price  of  1800/.,  and 
to  assign  to  him  the  said  policy  of  insurance, 
upon  his  paying  to  him  the  premium  he  had 
paid  to  the  insurance  orfice}--It  was  witness- 
ed, that,  in  pursuance  of  the  said  contracts, 
and  in  consideration  of  1100/.  by  the  di- 
rection of  Kendall  paid  by  Nicholson  to 
Vause,  and  of  200/»  paid  by  him  to  Kendall, 
John  Vause,  with  the  consent  of  John  Ken- 
dall, assigned,  and  Kendall  ratified  and  con- 
firmed unto  Nicholson,  his  executors,  admi- 
nistrators and  assigns,  the  clear  yearly  sum 
of  150/.,  being  part  of  the  dividends  arising 
from  the  said  18,080/.  three  per  cent,  con- 
solidated bank  annuities,  standing  in  the 
names  of  the  said  trustees  in  the  books  of 
the  governor  and  company  of  the  Bank  of 
England,  and  all  the  right,  interest,  claim  and 
demand  of  him  Vause,  in,  to  and  out  of  the 
said  annual  sum  or  ye&rly  dividends  of  1 50/. 
and  every  part  thereof,  together  with  all 
powers,  remedies  and  means  requisite  or 
necessary  for  recovering,  receiving  and  giv- 
ing effectual  releases  for  the  same:  to  hold 
the  said  annual  sum  of  150/.  part  of  the  said 
dividends  of  the  said  bank  annuities,  unto 
him  Nicholson,  his  executors,  administra- 
tors and  assigns,  during  the  natural  life  of 
Vause,  payable  half-yearly,  when  the  divi- 
dends should  be  payable  at  the  Bank  of 
England,  and  the  first  half-yearly  payment 
thereof  to  be  made  at  the  next  payment  of 
dividends  on  the  said  bank  annuities,  at  the 
Bank  of  England, — save  that,  as  there  would 
be  only  one  month's  interest,  amounting  to 
12/.  10*.  due  to  Nicholson,  in  July  then 
next,  being  the  time  when  the  said  divi- 
dends would  become  payable,  it  was  agreed 
that  the  said  John  Nicholson  should  receive 
such  sum  of  12/.  10*.  at  that  time  only, 
and  afterwards  should  receive  the  whole 
annual  sum  of  150/.,  part  of  the  said  divi* 
dends  of  the  said  18,080/.,  three  per  cent 
consolidated  bank  annuities,  by  half-yearly 
payments,  as  they  should  become  due,  as 
aforesaid :  And  Vause  thereby  directed  the 
trustees,  or  the  survivors  or  survivor  of 
them,  or  the  executors  or  administrators  of 
such  survivor,  or  the  trustees  or  trustee  of 
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the  fund  for  the  time  being,  from  time  to 
time,  during  the  life  of  him  Vause,  to  pay  Ni- 
cholson the  said  annual  sum  of  150/.,  part  of 
the  dividends  of  the  said  18,030/.  three  per 
cent,  consolidated  bank  annuities,  or  other- 
wise to  empower  Nicholson,  his  executors, 
administrators  or  assigns,  to  receive  the  said 
annflal  sum  when  the  said  dividends  should 
become  due  and  payable :  and  Vause  cove- 
nanted with  Nicholson  that  he  had  good 
right  to  assign  the  150/.,  part  of  the  divi- 
dends of  the  said  18,030/.  bank  annuities, 
unto  Nicholson,  his  executors,  administra- 
tors and  assigns,  during  the  life  of  him 
Vause,  in  manneY  aforesaid ;  and  that  it 
should  be  lawful  for  Nicholson,  his  execu- 
tors, administrators,  and  assigns^from  time 
to  time,  during  the  natural  life  of  Vause,  to 
receive  the  said  annual  sum  of  150/.,  part 
of  the  dividends  of  the  said  18,030/.  three 
per  cent  consolidated  bank  annuities,  when 
and  as  the  said  dividends  should  become 
due  and  payable,  the  first  payment  of  12/. 
10*.,  being  the  proportionable  part  of  such 
annual  sum,  to  become  due  at  the  next 
payment  of  dividends  on  the  said  bank  an- 
nuities at  the  Bank  of  England,  after  the 
date  of  the  said  indenture. 

The  indenture  contained  also  a  covenant 
from  Vause,  for  the  further  assurance  of  the 
said  annual  sum  of  150/.,  part  of  the  said 
dividends,  unto  J.  Nicholson,  his  executors, 
administrators  and  assigns,  during  the  life 
of  Vause ;  and  an  assignment  of  the  policy 
of  assurance  from  Kendall  to  the  said  J. 
Nicholson.  No  memorial  of  this  security 
was  enrolled. 

In  1824,  Vause  granted  two  other  an- 
nuities to  persons  who  had  no  notice  of 
Nicholson's  security.  Those  subsequent 
annuitants  filed  their  bill  to  have  the  arrears 
of  their  annuities  paid,  and  the  fund  brought 
into  court. 

Nicholson  by  his  answer  insisted  that 
his  incumbrance  was  a  prior  charge  on  the 
fund.  The  plaintiffs,  on  the  other  hand, 
contended  that  his  security  was  void,  be- 
cause he  had  not  complied  with  the  provi- 
sions of  the  annuity  act. 

The  opinion  of  the  Court  upon  the  ques- 
tion was  taken  upon  motion. 

Mr.  Shadwcll  and  Mr.  Wilbraham   for 
Nicholson. 
The  assignment  of  stock,  or  of  the  di- 


vidends of  stock,  does  not  require  a  me- 
morial. Now  this  security  is  not  a  grant 
of  an  annuity,  but  is  merely  an  assign- 
ment of  a  certain  interest  in  the  divi- 
dends of  stock.  That  the  interest  will  de- 
termine on  the  death  of  Vause,  does  not 
convert  it  into  an  annuity.  Vause  had  no 
interest  beyond  his  own  life,  and  could 
grant  no  interest  that  would  last  for  a  longer 
period.  A  grant  of  an  annuity,  to  be  se- 
cured by  an  assignment  of  the  dividends, 
would  have  been  in  an  entirely  different 
form.  In  that  case,  the  annuity  would  have 
been  granted  in  express  words  ;  and  there 
would  have  been  a  covenant  for  the  pay- 
ment of  it.  Here  there  is  nothing  to  charge 
Vause  personally.  What  he  grants  is, 
throughout  the  whole  deed,  described  merely 
as  a  sum  of  money,  part  of  the  dividends 
of  certain  stock.  The  covenant  is  only,  that 
it  shall  be  lawful  for  Nicholson  to  receive, 
and  that  he  Vause  will  further  assure  to  Ni- 
cholson, the  annual  sum  of  150/.,  part  of  the 
dividends  of  certain  stock.  If  Vause  had 
died  on  the  1st  July  1822,  Nicholson,  be- 
sides the  12/.  10*.  payable  in  the  preceding 
July,  would  have  received  only  the  75/. 
payable  in  January.  This  transaction  there- 
fore, cannot  be  regarded  as  in  the  nature 
of  the  sale  of  an  annuity  of  150/. :  Brown  v. 
Like(l). 

Mr.  Sugden  and  Mr.  Lynch  for  the  plain- 
tiffs. 

The  form  of  the  deed  is  unimportant ;  it 
is  the  substance  of  the  transaction  to  which 
we  must  look ;  and  this  is  clearly  a  grant  of 
the  annual  sum  of  150/.  during  the  life 
of  Vause.  There  are  two  circumstances, 
which  stamp  the  transaction  with  the  charac- 
ter of  the  purchase  of  an  annuity.  In  the 
first  place,  there  is  an  assignment  of  a  policy 
of  insurance  on  the  life  of  Vause.  In  the 
second  place,  there  is  a  stipulation  that 
Vause  shall  receive,  not  the  whole  of  the 
dividends  that  became  due  in  July  next 
after  the  execution  of  the  deed,  but  only 
12/.  10*.  being  one  month's  annuity,  at  die 
rate  of  150/.  a  year.  The  intention  of  the 
parties,  therefore,  was,  to  contract  for  an 
annuity,  not  for  the  purchase  of  the  divi- 
dends of  a  certain  quantity  of  stock :  Wood 
v.  Burton  (2). 


m  14  Veaey,  303. 
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Mr.  Shadwell  in  reply. 

No  stress  can  be  laid  on  the  assignment  of 
the  policy  of  insurance ;  for  that  is  a  step 
which  every  prudent  purchaser  would  have 
taken,  when  what  he  bought  was  merely  a 
life  interest.  Equally  immaterial  is  the  cir- 
cumstance, that  Nicholson  was  to  receive 
only  12/.  10s.  out  of  the  dividends  next 
payable.  The  substance  of  the  transaction 
is,  that  Vause  assigns  12/.  10s.  of  the  divi- 
dends first  payable,  and  150/.  out  of  the 
yearly  dividends  becoming  subsequently 
payable,  during  the  continuance  of  the  in- 
terest of  him  Vause  in  the  stock ;  that  is  to 
say,  during  Vause's  life. 

The  Vice  Chancellor  decided,  that  the 
deed  was  in  substance  a  grant  of  an  annuity : 
stating,  that  his  opinion  was  founded  on  the 
provision  in  the  deed,  that  Nicholson  was 
not  to  receive  150/.  out  of  the  July  divi- 
dends, but  only  12/.  10s.,  being  the  propor- 
tion of  the  annual  sum  of  1501.  for  the  time 
that  would  elapse  between  the  execution  of 
the  deed  and  the  payment  of  those  divi- 
dends. 

The  security  therefore  was  void  for  want 
of  a  memorial. 


1827. 
March. 
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In  re  richardson. 


A  and  B  are  partners ;  B  and  C  form  an- 
other partnership ;  B  dies,  being  indebted  to 
the  former  partnership  : — Held,  that  A  may 
prove  against  C  a  debt  due  from  B  and  C 
to  A  and  B. 

Hibberson  and  Young  were  partners  in 
one  business :  Hibberson  and  Richardson, 
at  the  same  time,  carried  on  another  busi- 
ness in  partnership.  The  former  partner- 
ship was  dissolved.  Afterwards  Hibberson 
died.  At  the  time  of  his  death,  he  was  in- 
debted to  the  dissolved  firm  of  Hibberson 
and  Young ;  and  the  firm  of  Hibberson  and 
Richardson  was  also  indebted  to  the  firm  of 
Hibberson  and  Young.  Subsequently,  a 
commission  of  bankrupt  issued  against  Ri- 
chardson. 

The  question  was,  whether  Young,  the 
surviving  partner  of  Hibberson  and  Young, 
could  prove,  against  the  estate  of  Richard- 
Vot.  V.  Chang. 


son,  the  surviving  partner  of  Hibberson  and 
Richardson,  the  debt  due  from  the  latter 
firm  to  the  former. 

The  Vice  Chancellor  held,  that  Young  was 
entitled  to  make  the  proof  under  the  com- 
mission. 


1827 
March  30 
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A  bankrupt  is  not  entitled  to  his  certificate, 
if  in  one  day  he  has  lost  20/.  by  betting, 
though  he  won  a  greater  sum  by  other  bets  on 
the  same  day. 

A  bankrupt's  certificate  was  opposed  on 
the  ground,  that  he  had  lost  40/.  in  one  day 
in  betting  upon  some  matches  of  cocks. 

It  appeared  in  the  affidavits,  that  he  had 
lost  40/.  on  the  day  stated,  but  that  he  had, 
by  other  bets,  on  the  same  match,  and  on 
the  same  day,  gained,  so  that  he  was  on 
the  whole  a  winner  upon  that  day. 

The  petition  was  presented  by  creditors 
who  had  not  proved  under  the  commission. 

Mr.  Rose  appeared  for  the  bankrupt  to 
oppose  the  petition. 

On  behalf  of  the  bankrupt,  it  was  con- 
tended, that,  as  the  words  of  the  act  (1)  were 
41  if  the  bankrupt  shall  have  lost  by  any  sort 
of  gaming  or  wagering,  in  one  day,  twenty 
pounds,"  it  was  clear  that  the  whole  trans- 
actions of  the  day  were  to  be  taken  into 
account ;  and  here,  upon  the  whole  day,  and 
the  same  set  of  bets,  the  bankrupt  had  lost 
nothing. 

The  Vice  Chancellor  decided,  that,  as  the 
object  of  the  legislature  was  to  discourage 
gambling,  the  winnings  of  one  part  of  the 
day  were  not  to  be  set  off  against  the  losses 
of  the  other  part  of  it.  Here  the  bankrupt 
had  lost,  on  one  day,  more  than  20/.  by  bet- 
ting. It  was  no  answer  to  say,  that  he  after- 
wards won  more. 

The  certificate  was  refused. 

(1)  6  Geo.  4.  c.  16.  sec.  130. 
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Ex  parte  cole. 


A  petition  on  bankruptcy  presented  by  a 
solicitor  mutt  be  duly  attested,  unless  it  ap- 
pears on  the  face  of  the  petition  that  the  pe- 
titioner is  a  solicitor. 

This  petition  was  presented  by  a  solicitor. 
— The  attestation  was  in  the  following 
form: — 

"  Witness  to  the  signing  thereof  by  the 
petitioner,  W.  N.  Cole, 

11  Henry  Toulmin,  his  clerk." 

It  was  objected,  that  this  attestation  was 
not  according  to  the  general  order.         ' 


It  was  answered  on  the  other  hand,  that 
as  the  petition  was  presented  by  a  solicitor, 
no  attestation  was  necessary.  Ex  parte 
Kingdon(l). 

For  the  respondents  it  was  answered  that 
it  did  not  here  appear  on  the  petition,  that 
the  petitioner  was  a  solicitor. 

The  Vice  Chancellor  was  of  opinion,  that, 
as  it  did  not  appear  on  the  petition,  that 
the  petitioner  was  a  solicitor,  the  petition 
ought  to  have  been  attested  according  to  the 
general  order.  The  petition  was  therefore 
dismissed  with  costs. 

(1)  1  Mtd.  446. 
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1827. 
March,  April 

A,  B  and  C,  being  jointly  interested  in 
certain  property,  A  contracts  with  B,  to  take 
a  tease  of  the  whole  of  it :  and  the  contract 
expresses  that  B  is  to  be  bound  by  the  con- 
tract, only  so  far  as  it  is  to  be  performed  by 
km;  but  that  A  is  to  be  answerable  to  B9 
even  for  what  is  to  be  done  by  C : — Held, 

ThatB  will  not  be  precludedfrom  enforcing 
the  contract  against  A,  by  the  circumstance 
that  C  has  taken  proceedings  in  a  court  of 
equity ,  which  deprive  A  of  that  possession 
and  enjoyment  of  the  property,  the  subject  qf 
the  contract,  which  it  was  the  purpose  of  the 
contract  to  give  him : 

Nor  by  the  circumstance  that  B,  A  having 
declared  his  resolution  not  to  perform  the 
agreement,  has  supported  C  in  some  qf  the 
applications  which  he  has  made,  tending  to 
interfere  with  A's  enjoyment  and  possession 
of  the  property. 

It  is  no  defence  to  a  bill  for  specific  per* 
formance,  that  the  plaintiff  has  made  inaccu- 
rate representations  with  respect  to  the  pro- 
perty which  was  the  subject  qf  the  contract, 
when  those  representations  proceeded  upon, 
and  had  reference  to  sources  qf  information, 
which  were  open  to  all  parties,  and  which 


would  have  enabled  them  to  detect  the  alleged 
inaccuracies* 

The  hill  was  filed  for  the  specific  per* 
formance  of  a  contract  to  take  a  lease  of 
Covent  Garden  Theatre  on  certain  terms* 
The  pleadings  were  very  voluminous,  and 
the  arguments  Were  continued  during  three 
days.  The  facts,  so  far  as  they  are  material 
to  the  points  decided,  are  stated  with  great 
clearness  and  precision  in  the  judgment  of 
the  Vice  Chancellor;  as  also  the  topics  on 
which  the  defendants  relied. 

Mr.  Sugden  and  Mr.  James,  were  for  the 
plaintiff: 

Mr.  Heald,  Mr.  Twiss,  and  Mr.  Lowndes, 
were  for  the  principal  defendants. 

The  grounds  on  which  the  specific  per- 
formance of  the  contract  stated  in  the  bill 
was  chiefly  resisted,  were  the  following  :— 

First — That  it  was  evident  that  the  par* 
ties  who  had  agreed  to  take  a  lease  of  the 
theatre,  could  not  have  the  enjoyment  of  it 
in  the  manner  in  which  it  was  intended  that 
{hey  should  have  it.  The  proceedings  of 
Mr.  Const  rendered  it  impossible  that  they 
could  have,  what  the  agreement  meant  to 
give  them ;  and  therefore  a  court  of  equity 
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would  not  interfere,  but  would  leave  the 
plaintiff  to  an  action  at  law. 

Secondly — That  the  plaintiff  had  himself 
concurred  with  Mr.  Const  in  proceedings 
and  applications  inconsistent  with  the  con- 
tract for  the  lease,  and  therefore,  ought 
not  to  be  allowed  to  enforce  the  perform- 
ance of  that  contract  in  a  court  of  equity. 

Thirdly — That  the  contract  proceeded 
upon  representations  made  by  the  plaintiff, 
which  had  turned  out  to  be  erroneous. 

In  the  month  of  March  1822,  the  plain- 
tiff, Henry  Harris,  was  entitled  to  fourteen 
twenty-fourths  of  the  property  of  Covent 
Garden  Theatre ;  the  defendants,  Kemble, 
Willett,  and  Forbes,  were  then  entitled  to- 

S ether  to  seven  twenty-fourth  shares ;  the 
efendant,  Const,  was  then  entitled  for  life 
to  the  remaining  three  twenty-fourth  shares, 
and   the  reversion  of  those  three  twenty- 
fourths  was  vested  in  persons  claiming  under 
the  will  of  Mrs.  Martindale,  to  whom  the 
defendant,  Const,  was  executor.     On  the 
11th  March  1822,  the  plaintiff,  Harris,  and 
the  defendants,  Kemble,  Willett,  and  Forbes, 
entered  into  the  agreement,  which  is  the 
subject  of  this  suit ;  and  the  effect  of  that 
agreement  was,  that  the  defendants,  Kemble, 
Willett,  and  Forbes,  as  between  themselves 
and  the  plaintiff,  should  be  considered  as 
the  lessees  of  the  theatre  for  the  term  of 
ten  years,  to  be  computed  retrospectively 
from  the  1st  August  1821,  at  a  yearly  rent 
of  12,000/.,  which  would  be,  in  effect,  to 
give  the  plaintiff  during  that  term,  as  rent 
for  his  share,  the  annual  sum  of  7000/. 
But  there  being  at  this  time  a  very  heavy 
debt  upon  the  theatre,  it  was  agreed,  that 
no  part  of  that  rent  should  be  paid  to  the 
plaintiff  until  that  debt  was  discharged; 
and  that  the  whole  profits  of  the  theatre 
should,  in  the  meantime,  be  applied  in  the 
reduction  of  that  debt.     The  plaintiff,  Har- 
ris, appears  to  have  had  no  other  property 
at  command  than  his  interest  in  this  theatre : 
and,  in  order  to  provide  an  income  for  his 
subsistence  until  the  debt  was  paid  off,  it 
was  agreed,  that  he  should  receive  from  a 
Mr.  Rodwell  and  a  Mr.  Bochsa,  certain  an- 
nual rents  paid  by  them  to  the  proprietors 
of  the  theatre,  for  the  use  of  the  fruit-rooms, 
and  the  hire  of  the  theatre  for  the  perform- 
ance of  Oratorios,  and  that  theplaintiffshould 
also  receive  an  annual  sum  of  210/.,  which 


was  stated  to  be  payable  by  Sir  Edmund 
Antrobus,  as  the  rent  of  a  private  box  for 
alternate  weeks.  The  sums  thus  to  be  re- 
ceived by  the  plaintiff  were  computed  to 
amount  together  to  1860/.  a-year,  and  were 
to  be  received  by  him  in  the  nature  of  a 
loan ;  and,  when  the  debt  should  be  dis- 
charged, he  was  to  account  for  those  sums 
upon  that  principle. 

The  plaintiff's  father,  Mr.  Harris  the 
elder,  who  died  in  the  month  of  October  1 820, 
was,  in  his  lifetime,  the  proprietor  of  one 
half  of  the  theatre.     He  had  been  for  many 
years  manager  of  the  theatre,  at  a  salary  of 
1000/.     He  was  succeeded  in  his  property 
in  the  theatre,  and  in  the  management,  by 
the  plaintiff,  who,  having  been  educated  for 
the  bar,  had  quitted  his  profession,  and  had 
for  twelve  years  assisted  bis  father  in  the 
affairs  of  the  theatre.      The  defendants, 
Kemble,  Willett,   and   Forbes,  appear  to 
have  been  dissatisfied  with  the  plaintiff's 
management,  and  to  have  been  desirous  of 
saving  the  salary  of  1000/.  a-year,  which 
was  paid  to  him  in  that  respect ;  and  they 
seem  to  have  entered  into  this  agreement 
with  the  plaintiff  rather   for  the  purpose 
of  obtaining  the  management  of  the  theatre 
to  themselves,  than  with  a  view  to  any  pro- 
fit from  the  bargain.     They  first  proposed, 
that  the  rent  should  be  determined  annually  * 
by  the  annual  profits  of  the  theatre ;  but 
the  plaintiff,  protesting  against  that,  required 
that  the  rent  should  be  computed  at  15,000/. 
a-year,  and  he  afterwards  himself  offered 
to  become  the  lessee  of  the  theatre,  at  a  rent 
of  18,500/.     The  defendants  say,  that  they 
refused  this  offer,  because  they  questioned 
the  responsibility  of  the  plaintiff,  and  con- 
sidered the  offer  as  a  mere  artifice  of  treaty ; 
and,  ultimately,  they  agreed  to  become  the 
lessees  of  the  theatre,  at  the  rent  which  I 
have  before  stated,  of  12,000/.  a-year.  The 
defendants  appear  to  have  expected,  that 
Mr.  Const,  as  the  proprietor  of  three  twen- 
ty-fourths of  the  theatre  for  his  life,  would 
have  concurred  in  the  intended  lease ;  and 
the  name  of  Mr.  Const,  as  a  party,  was  ori- 
ginally introduced  into  the  draft  of  the  agree- 
ment.    That  expectation  was,  however,  dis- 
appointed; and  the   agreement  was  exe- 
cuted by  the  plaintiff  and  the  defendants, 
without  Mr.  Const  being  a  party. 

Immediately  after  the  execution  of  the 
agreement,  the  plaintiff  retired  from  the 
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theatre,  and  the  management  was  assumed 
by  the  defendants,  Kemble,  Willett,  and 
Forbes.  In  that  management  they  conti- 
nued, when  Mr.  Const  filed  his  bill  in  this 
court,  on  the  15th  April  1829,  against  the 

Slaintiff,  and  the  defendants,  Kemble,  Wil- 
>tt,  and  Forbes  ;  thereby  stating  a  certain 
deed,  bearing  date  the  4th  March  1812,  by 
which  the  then  proprietors  of  the  theatre 
contracted  with  each  other,  that  the  funds 
of  the  theatre  should  be  applied  in  pay- 
ment of  certain  specified  debts,  until  the 
whole  thereof  should  be  satisfied ;  and,  by 
his  bill,  Mr.  Const  stated  further,  that 
such  debts  remained  undischarged,  and  that 
the  funds  of  the  theatre  were  now  ap- 
plied contrary  to  the  provisions  in  that 
deed ;  and  the  bill,  therefore,  prayed,  that 
effect  might  be  given  to  the  deed  of 
1812;  and  that,  for  that  purpose,  a  re- 
ceiver of  the  profits  of  the  theatre  might  be 
appointed. 

Jn  this  suit,  an  order  was  made  by  the 
Lord  Chancellor,  for  the  appointment  of  a 
receiver,  on  the  19th  February  1824  ;  and, 
four  days  afterwards,  the  defendants,  Kem- 
ble, Willett,  and  Forbes,  caused  a  letter  to 
be  written  to  the  plaintiff,  with  notice,  that 
they  altogether  repudiated  the  agreement  en- 
tered into  with  bim  in  March  1822,  whereby 
they  were  to  become  the  lessees  of  the 
theatre  ;  stating,  as  their  reason  for  so  do- 
ing, the  appointment  of  the  receiver  in  Mr. 
Const's  suit,  under  the  deed  of  1812,  and 
alleging,  that  the  plaintiff  was  a  party  to 
that  deed ;  but  that  they  (the  defendants, 
Kemble,  Willett,  and  Forbes)  had,  at  the 
time  of  the  agreement  with  the  plaintiff,  no 
notice  of  the  existence  of  that  deed.     The 
parties  to  that  deed  of  1812  were,  Mr.  Har- 
ris, the  father,  who  was  then  possessed  of 
one  half,  or  twelve  twenty- fourths  of  the 
theatre  ;  the  plaintiff,  Harris,  who  was  then 
possessed  of  four  twenty- fourths ;  the  late 
Mr.  John  Philip   Kemble,  who  was  then 
possessed  of  four  twenty-fourths  ;  the  late 
Mr.  White,  who  was  then  possessed  of  three 
twenty* fourths  ;  and  the  late  Mrs.  Martin- 
dale,  who  was  then  also  possessed  of  three 
twenty-fourths.   The  deed  of  1812  appears 
to  have  been  acted  upon  for  a  year  or  two 
only,  and  then  to  have  been  abandoned; 
and,  at  the  time  of  the  appointment  of  a  re- 
ceiver, there  remained  unpaid  of  the  debts 
intended  to  be  provided  for  by  that  deed, 


a  sum  under  10,000/.  It  was  in  August 
1818,  that  the  defendants, Willett  and  Forbes, 
who  had  married  two  daughters  of  Mr. 
White,  became  entitled  to  the  three  twenty- 
fourths,  which,  in  1812,  had  belonged  to 
him  ;  and,  in  the  month  of  November  1820, 
the  defendant  Kemble  became  entitled  by 
gift  to  the  four  twenty-fourths  which,  in 
1812,  had  belonged  to  Mr.  John  Philip 
Kemble.  On  the  death  of  Mrs.  Martindale, 
the  three  twenty-fourths  which  had  belong- 
ed to  her  in  1812,  were  vested  in  Mr.  Const, 
her  executor,  in  the  manner  I  have  before 
stated. 

On  the  14th  April  1824,  the  plaintiff 
Harris  filed  the  present  bill,  for  the  purpose 
of  compelling  the  defendants,  Kemble,  Wil- 
lett, and  Forbes,  to  adhere  to  the  agreement 
of  the  11th  March  1822.  Mr.  Const  is 
made  a  party  defendant  to  this  bill :  the 
plaintiff  insisting,  that,  although  not  a  party 
to  the  agreement  between  the  plaintiff  and 
the  defendants,  he  had,  by  his  subsequent 
conduct,  entitled  the  plaintiff  to  call  upon 
him  in  a  court  of  equity  to  confirm  that 
agreement. 

With  respect  to  Mr.  Const,  it  may  be  as 
well  to  state  at  once,  that  the  plaintiff  has 
not  established  any  case  of  the  sort  against 
him,  and  that  the  bill  against  him  must  be 
dismissed  with  costs. 

The  defendants,  Kemble,   Willett,  and 
Forbes,  by  way  of  defence  to  this  bill,  first 
insist,  that,  having  entered  into  the  agree- 
ment of  March,  1822,  with  the  plaintiff, 
solely  for  the  purpose  of  acquiring  the  ma- 
nagement of  the  theatre,  and  having  lost 
that  management  by  the  appointment  of  a 
receiver  in  Mr.  Const's  suit,  they  are  no 
longer  bound  by  their  agreement  with  the 
plaintiff.     It  is  first  to  be  observed,  that,  in 
the  agreement  of  March  1822,  the  plaintiff 
expressly  contracts,  that  he  is  not  bound  to 
the  performance  of  the  agreement  further 
than  as  it  is  to  be  performed  by,  or  is  appli- 
cable to,  himself;  and  that  the  defendants, 
Kemble,  Willett,  and  Forbes,  expressly  con- 
tract, that  they  will  be  bound  by  die  agree- 
ment, not  only  so  far  as  it  is  to  be  per- 
formed by,  or  is  applicable  to,  them,  but  so 
far  also  as  it  is  to  be  performed,  or  is  ap- 
plicable to,  Mr.  Const,  or  to  the  estate  of 
Mrs.  Martindale,  which  he  represents;  and 
it  appears  to  me,  therefore,  to  be  against 
the  clear  effect  of  that  expressed  contract, 
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that  they  now  seek  to  make  the  plaintiff 
responsible  for  the  acts  of  Mr.  Const. 

The  defendants  next  insist,  that  they  had 
no  notice  of  the  deed  of  1812,  under  'which 
the  receiver  is  appointed  ;  and  that,  as  the 
plaintiff  was  a  party  to  that  deed,  and  is  to 
be  taken  to  have  known  that  it  might  be 
used  as  an  instrument  to  defeat  that  pos- 
session and  management  of  the  theatre, 
which,  on  the  part  of  the  defendants,  was 
die  motive  of  the  agreement,  it  was  the 
plaintiff's  duty  to  have  apprized  the  defen- 
dants of  that  deed,  and  that,  he  not  having 
done  so,  they  are  for  that  reason  entitled  to 
be  released  from  their  agreement  with  the 
plaintiff.  It  is  not  pretended,  that  there1 
was  any  intentional  concealment  of  this  deed 
on  the  part  of  the  plaintiff.  It  had  long  been 
abandoned  and  lost  sight  of  by  all  parties 
concerned:  and,  the  very  parties,  under 
whom  the  defendants  claim,  having  exe- 
cuted that  deed,  it  is  not  easy  to  understand 
upon  what  principle  it  can  be  material,  whe- 
ther they  had  or  had  not  actual  notice  of 
the  deed.  If,  however,  that  fact  were  ma- 
terial, I  should  be  bound  to  declare,  upon 
the  evidence  in  the  cause,  that  these  defen- 
dants are  to  be  affected  in  this  court  with 
notice  of  that  deed. 

These  defendants  next  insist,  that,  al- 
though the  plaintiff  did  oppose  the  appoint* 
ment  of  the  receiver,  yet,  after  the  receiver's 
appointment,  he  supported  the  proceedings 
of  Mr.  Const  to  have  the  monies  paid  to  the 
receiver  secured  in  this  court,  and  that,  the 
payment  of  the  money  into  court  being  con- 
trary to  the  terms  of  the  agreement  of  March 
1822,  which  placed  the  monies  at  the  dis- 
position of  these  defendants,  for  the  pur- 
pose of  paying  the  debts,  they,  for  that  rea- 
son, are  entitled  to  be  relieved  from  the 
agreement.  That  the  plaintiff  did  support 
this  proceeding  of  Mr.  Const  to  have  the 
monies  paid  to  the  receiver  secured  in  this 
court,  is  not  disputed.  The  present  bill  of 
the  plaintiff  to  enforce  the  agreement  of 
March  1 822,  was  then  depending ;  and  the 
support  given  by  the  plaintiff  to  Mr.  Const's 
proceedings  cannot  be  represented,  under 
the  circumstances,  as  evidence  of  an  inten- 
tion on  his  part  to  abandon  the  agreement. 
It  is  said  for  the  plaintiff,  that  he  at  the 
same  time  strenuously  insisted  upon  die 
agreement,  and  that,  these  defendants  hav- 
ing given  him  notice  that  they  repudiated 


the  agreement,  he  had  a  right  to  use  his 
efforts  to  secure  the  receipts  of  the  theatre 
in  this  court,  as  a  measure  that  would  be 
beneficial  to  him  in  the  alternative  of  the 
defendants  succeeding  to  avoid  the  agree- 
ment. Whether  the  plaintiff's  knowledge 
of  the  subject,  or  his  conduct  in  that  re- 
spect, was  or  was  not  correct,  it  is  not  ne- 
cessary for  me  to  state :  it  is  enough  to  say* 
that  his  conduct  in  that  respect  can  form 
no  ground  upon  which  the  defendants  can 
retire  from  the  agreement  in  question. 

The  defendants  next  state,  that,  for  want 
of  more  correct  information,  they  were 
obliged  to  make  their  calculations,  as  to  the 
rent  which  might  properly  be  paid  for  the 
theatre,  from  statements  and  accounts  fur- 
nished by  the  plaintiff,  purporting  to  be 
founded  upon  his  personal  experience,  and 
his  knowledge  of  the  affairs  of  the  theatre, 
and  that  the  statements  and  accounts  so 
furnished  by  the  plaintiff  were  incorrect 
and  erroneous,  and  that  they  were  mis- 
led by  him ;  and  are,  therefore,  entitled  to 
be  relieved  from  the  agreement :  and  they 
refer  to  particular  statements  and  accounts 
in  support  of  these  allegations. 

Before  I  enter  into  die  consideration  of 
diese  particulars,  it  is  necessary  to  premise 
some  general  facts.  During  the  manage- 
ment of  Mr.  Harris,  the  father,  and  of  the 
plaintiff,  all  accounts  of  the  theatre  were 
kept  by  Mr.  John  Brandon,  the  treasurer  ; 
and  it  is  admitted  by  the  defendants,  that 
the  accounts  so  kept  were  at  all  times  open 
to  their  inspection,  and  were  repeatedly  in- 
spected by  them  ;  and  with  these  accounts 
the  defendants  were  so  well  acquainted,  that 
one  of  the  defendants  actually  suggested  an 
alteration  in  the  mode  of  keeping  the  ac- 
counts, which  was  afterwards  adopted.  And 
the  defendants  allege,  in  passages  in  their 
answer,  which  have  been  read  as  evidence, 
that  Mr.  Brandon  was  an  incompetent  per- 
son to  manage  the  accounts  of  the  theatre, 
and  that,  in  fact,  he  did  not  understand  the 
same,  and  that  he  improperly  left  the  same, 
in  a  great  degree,  to  his  son  James  Brandon : 
and  the  defendants  further  allege  in  such 
passages,  that,  in  consequence  of  the  im- 
perfect and  irregular  manner  in  which  the 
accounts  had  been  kept  during  the  manage- 
ment of  the  plaintiff  and  his  father,  there 
were  not  any  means,  in  the  year  1821,  by 
which  the  defendants  could  ascertain  the 
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exact  amount  of  the  debts  of  the  theatre, 
and  of  their  own  liabilities  consequent  there- 
upon ;  and,  further,  that  they  were  inform- 
ed by  Mr.  Harrison,  who  was  the  medium 
of  communication  between  the  plaintiff  and 
the  defendants  in  the  treaty  which  ended  in 
the  agreement,  that  he,  Mr.  Harrison,  had 
repeatedly  declared  to  the  plaintiff,  pending 
the  treaty,  that  the  plaintiff  did  not  under- 
stand and  was  incompetent  to  manage  the 
accounts  of  the  theatre ;  and  that  he  did 
not  know  the  true  state  of  the  accounts 
of  the  theatre ;  and  that  he  did  not  under- 
stand the  nature  of  the  accounts,  or  the 
profits,  or  the  loss.  In  all  these  passages 
to  which  I  have  referred,  I  have  stated  the 
very  words  of  the  answejr. 

Mr.  Henry  Robertson,  who  was  appoint- 
ed by  the  defendants,  when  they  took  upon 
themselves  the  management  of  the  theatre, 
as  treasurer,  in  the  place  of  Mr.  Brandon, 
and  who  is  now  the  receiver  under  the  order 
of  the  Lord  Chancellor,  and  who  is  repre- 
sented as  a  skilful  accountant,  being  ex- 
amined as  a  witness  on  the  part  of  the  de- 
fendants, deposes,  that,  from  the  obscure 
manner  in  which  the  accounts  were  kept  by 
Mr.  Brandon,  he  does  not  conceive  that 
the  true  state  of  die  affairs  of  the  theatre, 
and  the  actual  profit  or  loss  which  had  been 
made,  prior  to  the  date  of  the  agreement 
between  the  plaintiff  and  the  defendants, 
could  have  been  collected  from  the  books 
and  accounts  by  any  person  not  intimately 
acquainted  with  the  management  of  the 
theatre,  or  without  the  most  minute  and  la- 
borious examination  thereof,  by  a  person 
well  accustomed  to  the  examination  of  ac- 
counts. 

In  the  agreement  of  March  1822  it* 
self,  there  is  a  provision,  that  the  list  of 
the  names  of  the  creditors  of  the  concern, 
then  so  ma<}e  out  and  signed  by  the  parties, 
is  not  to  be  deemed  conclusive  as  to  any 
item  of  account  contained  therein,  or  omit- 
ted to  be  included  therein,  or  as  to  any  debt 
or  demand  omitted  therefrom,  but  that  all 
just  or  correct  debts,  if  stated  or  omitted 
in  that  list,  are  to  be  fully  satisfied ;  and 
this  provision  amounts  to  an  admission  of 
the  nature  of  the  accounts  kept  by  Mr. 
Brandon,  to  the  same  effect  as  Mr.  Robert- 
son's testimony. 

Having  made  these  preliminary  observa- 
tions, J  snail  now  proceed  to  the  particular 


statements  and  accounts  of  the  plaintiff,  of 
which  the  defendants  complain.  The  treaty 
for  the  lease  of  the  theatre,  from  the  plain- 
tiff to  the  defendants,  commenced,  accord- 
ing to  Mr.  Harrison's  evidence,  in  the  month 
of  December  1821  ;  and,  at  the  beginning 
of  the  treaty,  a  letter,  bearing  date  the  21st 
of  that  month  of  December,  was  written 
by  the  plaintiff  to  Mr.  Surman,  for  the  pur- 
pose of  being  communicated  by  him  to 
Mr.  Harrison  on  the  part  of  the  defendants. 
That  letter  is  proved  as  an  exhibit,  and  the 
material  part  of  it  is  in  the  words  following  : 

"My  dear  sir, — I  have  directed  Mr. 
Brandon  to  make  out  the  receipts  and  ex- 
penditure of  the  last  season,  according  to 
the  wish  of  Mr.  Harrison.  It  will  be  im- 
possible in  the  short  time  to  give  more  than 
the  gross  amount  of  the  receipts,  and  the 
gross  amount  of  the  salaries,  and  the  weekly 
payments  forming  the  current  expenses  of 
the  theatre ;  for,  to  enter  into  the  examina- 
tion of  the  tradesmen's  bills,  and  pick  out 
everything  which  should  be  put  to  the  ac- 
count of  last  season,  would  be  a  work  of 
time.  TJie  excess  of  the  receipts  over  the 
expenditure,  and  the  consequent  profit  of 
the  concern  will  appear  large'1  (speaking  of 
the  then  actual  year,  the  year  1821);  "  but 
if  it  be  meant  by  that  account  to  form  some 
idea  of  the  rent  which  might  safely  be  given 
for  a  lease  of  a  theatre,  perhaps,  instead 
of  taking  any  one  season,  it  would  be  better 
to  take  the  whole  number  of  seasons  since 
the  opening  of  the  new  theatre.  The  total 
amount  of  receipts  during  the  eleven  seasons 
is  991,81  U;  average  per  season  82,650/." 
[It  is  to  be  observed,  that  the  word  "eleven" 
here  is  a  mistake  for  twelve  ;  for  the  divi- 
sion of  991,811/.  is  not  into  eleven  parts 
for  the  sum  of  82,650/.,  but  is  a  division 
into  twelve  parts.]  "  Now,  I  have  no  doubt, 
one  third  of  the  above  sum  may  be  ac- 
counted as  profit ;  and,  I  am  sure,  if  the 
sums  were  calculated  which  have  been  paid 
(independently  of  the  expenses  of  working 
the  theatre),  that  I  should  be  fully  borne 
out  in  my  assertion." 

This  letter  was  forwarded  by  Mr.  Sur- 
man to  Mr.  Harrison ;  and  it  is  asserted  by 
the  defendants,  that,  forming  their  calcula- 
tions upon  the  statement  here  made  by  the 
plaintiff,  they  were  grossly  misled :  for,  al- 
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though  it  appears  by  Mr.  Brandon's  ac- 
counts, that  the  receipts  of  the  twelve  sea- 
sons did  amount  to  991,81 1/.,  being  the  sum 
stated  by  the  plaintiff,  yet  this  sum,  to  the 
amount  of  66,289/.,  was  partly  made  up  by 
monies  received  on  benefit  nights,  which 
were  afterwards  paid  to  actors  to  whom 
the  monies  belonged,  and  partly  by  monies 
advanced  by  the  bankers,  and  ought  not, 
therefore,  to  be  included  in  any  computa- 
tion for  the  purpose  of  profit ;  and  they 
prove  that  fact  by  the  evidence  of  Mr.  Ro- 
bertson :  and  they  then  proceed  with  cer- 
tain comparative  statements  of  figures,  to 
shew  the  effect  that  would  be  produced  in 
any  calculation,  if  the  plaintiff's  statement 
as  to  the  991,811/.  had  been  correct,  and  if 
the  profits  could  have  been  justly  estimated, 
as  Mr.  Harris  appears  to  have  estimated 
them  in  this  letter,  at  one  third  of  the  gross 
receipts. 

It  does  not  appear  to  me  necessary  to 
follow  these  calculations.  The  plaintiff,  in 
his  statement  of  this  sum  of  991,81 1/.,  must 
be  understood  to  refer  to  Mr.  Brandon's 
accounts,  which  were  certainly  open,  both  to 
die  plaintiff  and  to  the  defendants,  and  he 
cannot  be  understood  as  speaking  from  any 
personal  knowledge ;  and  Mr.  Brandon's  ac- 
counts on  the  face  of  them  do  not  justify 
his  statement,  and,  as  the  defendants  at  that 
time  complained  of  the  imperfect  and  irre- 
gular manner  in  which  Mr.  Brandon  kept 
those  accounts,  and.  had  been  informed  by 
Mr.  Harrison  that  the  plaintiff  did  not  know 
the  true  state  of  the  accounts  of  the  theatre, 
and  did  not  understand  the  nature  of  the 
accounts,  and  of  profit  and  loss,  those  de- 
fendants cannot  reasonably  state,  in  a  court 
of  justice,  that  they  either  did  rely  or  were 
entitled  to  rely  upon  this  representation 
made  by  the  plaintiff,  or  that  they  were 
guided  by  it.  The  plaintiff's  estimate  of 
the  profits  atone  third  of  the  gross  receipts, 
professes  to  be  nothing  more  than  a  mere 
conjecture  on  his  part. 

The  defendants  further  allege,  that  they 
were  induced  to  believe  by  the  representa- 
tions of  the  plaintiffs,  that  a  saving  to  the 
amount  of  200/.  a  week,  or  7000/.  a-year, 
might  be  made  in  the  expenses  of  the  the- 
atre, and  that  in  that  respect  also  they  were 
misled.  Upon  this  head  the  defendants  re- 
fer to  a  letter  from  the  plaintiff  to  the  de- 
fendant Willett,  which  is  dated  on  the  27th 


July  1820,  and  is  proved  as  the  exhibit  A  ; 
and  they  also  refer  to  two  exhibits,  G  and 
H,  which  were  inclosed  in  a  letter  written 
by  Mr.  Surman  on  the  part  of  the  plaintiff 
to  Mr.  Harrison,  dated  on  the  3rd  October 
1821,  and  proved  as  the  exhibit  P.  It  is 
to  be  observed,  that  the  exhibit  A  was  writ- 
ten in  the  lifetime  of  Mr.  Harris  the  elder, 
when  probably  there  would  not  exist  the 
least  idea  of  the  defendants  ever  becoming 
the  lessees  of  the  theatre ;  and  it  could  only 
be  under  very  special  circumstances  indeed, 
which  have  no  existence  here,  that  a  letter 
written  at  that  time  could  be  brought  to 
bear  upon  a  subsequent  treaty,  as  a  repre- 
sentation affecting  that  treaty.  But  if  it 
were  admitted  that  it  was  a  representation 
upon  which  the  defendants  were  entitled  to 
rely,  it  is  only  a  statement,  that,  by  means 
of  the  plaintiff's  connexion  with  the  Dublin 
theatre,  he  had  been  able  to  reduce  the  ex- 
penses of  the  ensuing  season  about  200/. 
a-week, — and  not  a  representation  that  a  per- 
manent annual  saving  of  7000/.  might  be 
made  in  the  expenses  of  the  theatre.  With 
respect  to  the  exhibits  G  and  H,  they  also 
were  written  prior  to  the  treaty  for  the  lease. 
They  do  indeed  represent  that  a  reduction 
of  expenditure  to  the  amount  of  7105/.  5s. 
Id.  had  occurred  in  the  season  1820-21, 
(that  being  the  season  to  which  the  plaintiff 
refers  in  the  exhibit  A),  and  thus  establish- 
ing the  truth  of  the  statement  in  that  letter, 
that,  by  means  of  his  connexion  with  the 
Dublin  theatre,  he  had  been  able  to  reduce 
the  expenses  of  the  ensuing  season  above 
200/.  a-week.  But  so  far  from  represent- 
ing that  such  a  reduction  is  always  to  be 
expected,  the  letter  F,  which  encloses  those 
exhibits,  has  these  passages,  speaking  of 
the  season  1821-2, — "the  present  saving  per 
week  is  27/.  and  a  fraction ;  and,  the  usual 
number  of  weeks  being  forty-fpur,  I  need 
not  point  out  to  you  the  saving  of  each  sea- 
son in  future." 

It  may  be  further  observed,  that  the  ex- 
hibits G  and  H  were  furnished  by  Mr.  Bran- 
don, and  were  mere  extracts  of  the  accounts 
kept  by  him,  and  which  were  accessible  to 
all  parties,- and  neither  contained,  nor  pro- 
fessed to  contain,  any  personal  representa- 
tions of  the  plaintiff. 

In  exhibit  E,  which  is  a  letter  written  by 
the  plaintiff  to  Mr.  Surman,  dated  the  14th 
.May  1821,  and  which  is  communicated  to 
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Mr.  Harrison  on  the  part  of  the  defendants, 
the  plaintiff  says,  "  It  must  be  by  the  gra- 
dual reduction  of  the  large  salaries,  that  our 
great  saving  must  be  made.  I  have  been 
through  the  list  of  servants,  &c,  and  I 
think  some  reduction  may  take  place,  but 
of  trifling  amount  in  comparison  with  the 
performers'  salaries. "  It  is  clear  that  it  was 
by  a  saving  in  the  performers'  salaries,  that 
the  plaintiff's  connexion  with  the  Dublin 
theatre  had  enabled  him  to  reduce  the  ex- 
pense 200/.  a-week  in  the  year  1820-21. 
In  the  exhibit  A,  before  referred  to,  he  as- 
signs as  a  reason  for  that  reduction,  that,  by 
keeping  a  theatrical  force  in  Dublin,  ready  at 
any  time  to  be  transplanted,  he  could  of 
course  do  with  a  smaller  stationary  company 
at  Covent  Qarden. 

Upon  the  whole,  therefore,  the  defen- 
dants appear  to  me  to  have  altogether  failed 
in  the  proof  of  their  allegation,  that  they 
were  misled  by  the  plaintiff's  representa- 
tions with  respect  to  permanent  saving  in 
the  expense  of  the  theatre. 

Mr.  Harrison,  in  his  evidence,  states, 
"  that  the  plaintiff  repeatedly  assured  him 
that  the  theatre  had  made  profits  to  the  ex- 
tent of  10,000/.  in  each  of  the  years,  1819- 
20,  and  1820-21 ;  and  that,  in  consequence 
thereof,  20,000/.  or  thereabouts  of  the  old 
debt  of  the  theatre  had  been  paid  off,  and 
very  little  new  debt  contracted."  If  Mr. 
Harrison's  memory  in  this  respect  is  to  be 
considered  as  correct,  it  is  not,  and  cannot 
be  denied  that  the  plaintiff  was  guilty  of  a 
misrepresentation.  In  the  season  of  1819- 
20/  so  far  from  there  being  a  profit  of 
10,000/.,  there  was,  in  truth,  a  great  loss  ; 
and,  although  it  be  true  that  about  20,000/. 
of  the  old  debt  was  paid  off  in  the  years 
1819-20  and  1820-21,  and  comparatively 
little  new  debt  contracted,  yet  it  was  so  paid 
off,  not  by  profits  only,  but  by  the  sale  of 
two  boxes,  which  produced  10,000/.  and 
paid  off  a  debt  of  12,000/.  Upon  that 
point  it  is  first  to  be  observed,  that  the  de- 
fendants who  enumerate  in  their  answer  the 
other  alleged  misrepresentation  of  which 
they  complain,  do  not  in  their  answer  take 
notice  of  the  misrepresentation  in  this  re- 
spect :  and  as  it  is  more  clear  and  tangible 
than  any  other  alleged  misrepresentation 
which  they  have  enumerated,  it  is  not  pro- 
bable, if  it  had  taken  place,  either  that  Mr. 
Vol.  V.  Chang. 


Harrison  would  have  omitted  to  mention  it 
to  them,  or  that  they  would  have  omitted  to 
state  it  in  their  answer.  It  is  next  to  be 
observed,  that  it  would  be  very  singular 
that  a  representation  should  be  made  by  the 
plaintiff,  which  is  directly  contrary  to  the 
facts,  as  they  appear  upon  the  face  of  Mr. 
Brandon's  accounts,  which  were  open  to  all 
parties,  and  must  be  considered  as  equally 
known  to  all ;  and  further,  that  the  exhi- 
bits G  and  H,  before  referred  to,  which 
contain  Mr.  Brandon's  statement  of  the 
accounts  of  those  seasons,  and  which 
were  sent  by  the  plaintiff  to  Mr.  Harrison 
himself,  only  two  months  before  Mr.  Har- 
rison supposes  that  representation  to  have 
been  made  to  him  by  the  plaintiff,  do,  in  ef- 
fect, represent  the  season  of  1819-20  as  a 
losing  season  to  a  great  amount,  instead  of 
a  profitable  season  to  the  extent  of  10,000/. 
\The  clear  amount  of  the  receipts  of  that 
season,  according  to  the  exhibit  H,  are  there 
stated  at  55,838/.  14$.,  and  the  expendi- 
ture, at  41,078/.  4*. — not  including  either 
tradesmen's  bills,  or  regular  annual  pay- 
ments, which  may  be  estimated  together  at 
least  at  20,000/.,  making  together  an  excess 
of  expenditure,  beyond  the  receipts  of  the 
season  1819-20,  of  more  than  6000/. 

It  may  be  observed  also,  that,  in  the  letter 
F,  which  enclosed  the  exhibits  G  and  H,  Mr. 
Harrison  is  informed  that  the  plaintiff  is  using 
every  means  he  can  to  get  the  leases  of  the 
boxes  settled,  that  the  debts  of  Mr.  Cope- 
land,  &c,  due  before  August  1818,  may,  if 
possible,  be  discharged ;  thus  distinctly  in- 
forming Mr.  Harrison  that  the  debts  to  be 
paid  off  were  to  be  discharged,  not  out  of 
profits  merely,  as  he  supposes  the  plaintiff 
to  have  represented,  but  by  the  application 
of  the  price  of  the  boxes.  From  all  these 
circumstances,  I  am  judicially  bound  to  come 
to  the  conclusion,  that  Mr.  Harrison  has 
misapprehended  the  statement  made  to  him 
by  the  plaintiff. 

On  the  part  of  the  defendants  some  other 
minor  points  of  alleged  misrepresentation 
were  urged,  which  appear  to  have  arisen 
from  the  different  sense  applied  to  the 
term  "profits  of  the  concern"  by  the  plain- 
tiff and  by  the  defendants,  and  to  which  I 
do  not  think  it  necessary  to  refer  more 
particularly.  The  plaintiff,  very  properly, 
as  it  appears  to  me,  treated  the  reduction  of 
the  debt  as  profit. 
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The  defendants  next  charge  the  plain- 
tiff with  the  concealment  of  a  transaction 
of  his  father,  in  which  he  joined,  with  re- 
spect to  the  moiety  of  a  hox  sold  hy  his 
father  to  the  late  Sir  Edmund  Antrohus. 
It  appears,  that  this  box  was  let  for  alter- 
nate weeks  to  his  Royal  Highness  the  Duke 
of  Gloucester,  at  a  rent  of  210/.  In  Sep- 
tember 1817,  the  plaintiff  and  his  father 
assigned  the  other  moiety  of  this  box  to  the 
late  Sir  Edmund  Antrobus  for  the  sum  of 
2625/.,  the  whole  of  which  was  received  by 
the  father.  This  sale  was  not  communi- 
cated to  the  other  proprietors  of  the  theatre, 
but  it  was  represented  by  them  that  the 
moiety  of  the  box  was  let  to  Sir  Edmund 
Antrobus  for  the  term  of  twenty-one  years, 
at  the  same  annual  rent  of  210/.,  which  was 
paid  by  the  Duke  of  Gloucester  for  the  other 
half  of  the  box;  and  Mr.  Harris,  the  father, 
during  his  lifetime,  accounted  with  the 
other  proprietors  for  this  rent  of  210/.  as  if 
paid  by  Sir  Edmund  Antrobus.  Since  the 
death  of  his  father,  the  plaintiff  has,  in  like 
manner,  accounted  with  the  other  proprie- 
tors for  this  rent  of  210/.,  as  if  actually  paid 
by  Sir  Edmund  Antrobus;  and,  on  the  oc- 
casion of  the  agreement  between  the  plain- 
tiff and  defendants  for  the  lease  in  question, 
the  plaintiff  continued  to  represent  the  box 
as  let  to  Sir  Edmund  Antrobus  at  that  rent 
of  210/. ;  and  it  was  part  of  his  agreement, 
that  this  rent,  together  with  some  other 
rents,  paid  to  the  proprietors  of  the  theatre, 
amounting  together  to  1360/.,  should  be  re- 
ceived by  the  plaintiff  in  the  manner  which 
I  have  before  stated.  The  defendants,  since 
they  became  the  lessees  of  the  theatre,  have 
learned  the  truth  of  the  case  from  Sir  Edmund 
Antrobus;  and  they  now  insist  upon  that 
transaction  as  a  reason  for  their  being  re- 
lieved from  the  lease. 

The  concealment  of  the  real  nature  of  this 
transaction  was  extremely  ihcorrect,although 
it  was  the  same  thing  to  the  other  proprietors 
as  if  the  box  had  been  actually  let  to  Sir  E. 
Antrobus  at  the  rent  of  2 10/.  a  year.  On  re- 
ferring to  the  table  of  annuities,  it  appears, 
an  annuity  of  210/.  for  twenty-one  years, 
computing  interest  at  five  percent,  is  worth 
in  present  money  2692/.  7*.  Sir  Edmund 
Antrobus  paid  only  2625/.;  so  that  Mr. 
Harris  the  father,  in  fact,  took  upon  himself 
to  account,  with  the  other  proprietors,  for  an 
annuity  of  210/.  for  twenty-one  years,  with- 


out having  received  quite  the  full  value  for 
that  undertaking;  and  his  half  of  the  pro- 
perty of  the  theatre  was  as  good  a  security 
to  the  other  proprietors,  as  if  Sir  Edmund 
Antrobus  bad  undertaken  to  pay  the  210/. 
a-year.  It  was,  however,  the  duty  of  the 
father  and  of  the  plaintiff  to  have  disclosed 
the  truth  to  the  other  proprietors,  and  to 
have  given  them  the  option  of  receiving 
either  their  proportions  of  the  2625/.  or. 
their  proportions  of  the  210/.  a  year  ;  and 
if  the  plaintiff  had  been  well  advised,  he 
would  have  taken  the  occasion  of  this  treaty 
with  the  defendants  to  state  the  actual  fact. 
But  still  the  concealment  cannot  be  made  to 
bear  upon  the  validity  of  the  agreement  for 
the  lease,  unless  the  defendants  can  shew 
that  their  interests  as  lessees  are  prejudiced 
by  that  concealment.  The  plaintiff  repre- 
sented the  box  as  let  at  210/.  a  year  ;  and, 
as  far  as  regards  the  defendants,  it  is  to  be 
considered  as  let  at  that  sum,  the  plaintiff 
being  bound  to  account  to  his  co- proprie- 
tors for  that  rent ;  and,  his  interest  in  the 
theatre  being  a  full  security  for  the  pay- 
ment of  the  rent,  it  must  be  indifferent  to 
the  interest  of  the  defendants  whether  the 
210/.  is  accounted  for  by  the  plaintiff,  or  is 
paid  by  Sir  Edmund  Antrobus.  If  the  de- 
fendants prefer  their  proportion  of  the 
2625/.  to  their  proportion  of  the  rent,  there 
is  nothing  in  the  agreement  to  prejudice 
that  question. 

The  defendants  next  charge — that,  on  the 
26th  of  August  1*20,  Mr.  Harris  the  elder 
assigned  the  rent  of  450/.,  which  was  and  is 
payable  for  Lady  Holland's  box,  to  Messrs. 
Stephenson  and  Co.,  the  bankers,  by  way 
of  security  for  the  sum  of  6000/.,  which 
was  due  to  the  bankers  from  the  proprietors 
of  the  theatre ;  and  also  for  a  further  sum 
of  400/.  which  was  due  from  himself  indi- 
vidually ;  and  that  this  transaction  was  also 
concealed  from  them,  and  forms  another 
reason  why  they  are  entitled  to  be  relieved 
from  the  agreement  in  question.  Upon  re- 
ference to  the  books  and  accounts  of  the 
theatre,  there  appears  to  me  to  be  evidence 
which  manifests  that  this  rent  of  450/.  was 
actually  paid  to  Messrs.  Stephenson  and 
Co. ;  and  if  the  defendants  did  not  really 
know  the  reason  why  it  was  so  paid,  they 
had  thus  sufficient  notice  of  the  transaction 
to  put  persons  of  ordinary  prudence  upon 
an  inquiry,  which  would  have  given  them 
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full  information ;  and  it  is  their  own  fault  if 
they  fail  to  make  that  inquiry.  With  re- 
spect to  the  security  to  Messrs.  Stephenson 
and  Co.  extending  not  only  to  the  debt  due 
from  the  theatre,  but  to  the  private  debt  of 
Mr.  Harris  the  father,  it  is  to  be  observed, 
that,  as  far  as  regards  Mr.  Harris's  private 
debts,  it  can  affect  only  his  share  of  the 
theatre,  and  is  the  same  thing  as  if  he  had 
given  a  security  for  his  private  debt  by  a 
distinct  deed. 

The  defendants  in  their  answer  made 
another  charge — with  respect  to  the  alleged 
concealment  of  two  silver  tickets  for  admis- 
sion, granted  by  Mr.  Harris  the  father,  to 
the  late  Mr.  Coutts.  It  appears,  upon  the 
evidence,  that,  during  the  whole  time  that 
the  defendants  were  interested  in  the  theatre, 
persons  were  constantly  admitted  with  these 
tickets,  and  they  were  regularly  entered  in 
the  nightly  accounts  ;  and  that  charge  was, 
in  truth,  abandoned  at  the  bar* 

The  result  of  my  opinion,  upon  all  the 
faets  of  the  case,  is,  that  the  plaintiff  is  en- 
tided  to  a  decree  for  the  specific  perform- 
ance of  the  agreement  as  between  the  plain- 
tiff and  the  defendants,  Kemble,  Willett, 
and  Forbes ;  and  1  must  refer  it  to  the 
Master  to  settle  a  proper  deed  accordingly, 
having  regard  to  the  circumstance  that, 
Mr.  Const  not  being  a  party  to  the  agree- 
ment, his  interest  cannot  be  affected  by  it. 
The  Master  must  appoint  a  new  trustee  in 
the  place  of  Mr.  Harrison.  The  defendant 
Trotter,  who  is  made  a  party  only  in  his 
character  of  executor  of  Mr.  White,  was 
not,  in  my  apprehension,  a  necessary  .party 
to  this  suit,  and  this  bill  must  be  dismissed 
against  him,  as  well  as  against  Mr.  Const, 
with  costs.  The  defendant  Harrison,  as 
trustee  under  the  old  deed,  was  a  necessary 
party  to  this  suit.  Let  his  costs  be  taxed  and 
be  paid  by  the  plaintiff,  and,  let  the  plain- 
tiff's costs  be  also  taxed,  and,  together  with 
the  costs  to  be  paid  by  him  to  the  defen- 
dant Harrison,  be  paid  by  the  defendants 
Kemble,  Willett,  and  Forbes,  and  let  any 
party  be  at  liberty  to  apply  to  the  Court  as 
they  may  be  advised. 


1827.        } 

March,  April,  > 

December.    3 


AMPHLETT  V.  PARKI   AM 
OTHERS. 


•  A  testatrix,  after  devising  her  freehold  and 
copyhold  estates  to  trustees  for  sale,  proceeds 
as  follows : — "  /  mil  and  direct  l/ust  the 
monies  to  arise  from  such  sale  be  considered 
and  taken  as  a  part  of  my  personal  estate ;" 
In  a  subsequent  part  of  her  will,  she  uses 
the  following  words : — "  Audi  hereby  direct, 
that,  out  of  the  monies  to  arise  by  such  sale, 
and  out  of  all  other  my  personal  estate, 
the  several  legacies  hereinafter  Mentioned,  be 
paid  and  satisfied ."  she  then  gives  several 
legacies,  and,  by  the  residuary  clause  in  her 
will,  she  gives  "  all  the  residue  of  my  personal 
estate,  and  of  the  monies  arising  from  tine 
sale  of  my  real  estate,"  in  the  manner  therein 
mentioned.  The  personal  estate  was  not  suf- 
ficient to  pay  the  legacies,  and  several  of  the 
legacies  lapsed : — Held,  that  the  lapsed  le- 
gacies fell  into  the  residue,  and  did  not  goto 
the  heir-at-law  of  the  testatrix. 

The  legacies  were  not  paid  till  the  expi- 
ration of  a  year  from  the  testatrix  s  death, 
during  which  time  the  funds,  out  of  which 
they  were  paid,  yielded  interest  and  divi- 
dends: — Held,  that  such  interest  and  divi- 
dends formed  part  of  t lie  corpus  of  the  residue, 
and  did  not  belong  to  the  tenant  for  life  of  the 
residue. 

Martha  Clay,  by  her  will,  gave  and  de- 
vised all  her  freehold  and  copyhold  estates, 
in  the  county  of  Essex,  unto  and  to  the  use 
of  Nicholas  Marty n  and  Rawson  Parke, 
their  heirs  and  assigns,  upon  trust,  to  sell 
the  same  either  by  public  auction  or  private 
contract ;  and  she  willed  and  directed  that 
the  money  to  arise  from  such  sale  should  be 
considered  and  taken  to  be  part  of  her  per- 
sonal estate ;  and  she  did  thereby  will  and 
direct,  that,  out  of  the  monies  to  arise  from 
such  sale,  and  out  of  all  other  her  per- 
sonal estate,  the  several  legacies  therein 
mentioned  should  be  paid  and  satisfied :  that 
is  to  say,  to  Lydia  Ward,  wife  of  Francis 
Ward,  esq.,  of  Derbyshire,  500/.,  to  Eliz- 
abeth Cooke,  widow,  of  H  ox  ton,  the  like 
sum  of  500/.,  to  Sarah  Kensall,  wife  of 
Francis  Kensall,  of  Hackney,  500/.,  to  the 
before-named  Nicholas  Martyn  500/.,  to 
each  of  his  five  children,  namely,  Lydia 
Martyn,  Grace  Martyn,  Hannah  Martyn, 


140 


CASES  IN  CHANCERY : 


Jobn  Lee  Martyn,  and  Richard  Lomax 
Martyn,  the  sum  of  1000/.,*  to  Elizabeth 
Parke,  wife  of  the  before-named  Rawson 
Parke,  and  one  of  the  daughters  of  John 
Holmden,  deceased,  the  sum  of  1000/.,  to 
Lydia  Amphlett,  widow,  (meaning  plaintiff, 
Lydia  Amphlett,)  the  other  daughter  of  the 
said  John  Holmden,  1000/.,  to  Eleanor 
Ward,  wife  of  Townley  Ward,  esq.,  one  of 
the  daughters  of  William  Hucks,  deceased, 
1000/.,  to  her  sister  Dorothea  Barnetta 
Gibbs,  1000/.,  to  their  brother  Joseph  Hucks 
1000/.,  to  their  brother  Joshua  Hucks  1000/., 
to  Mary  Graham,  one  of  the  daughters  of 
George  Peck,  deceased,  1000/.,  to  her  sister 
Elizabeth  H.  Hambledown,  of  Romford, 
1000/.,  to  their  sister  Ann,  the  wife  of  Mr. 
George,  a  tinman,  in  Oxford-street,  1000/., 
to  their  brother  George  Clay  Peck,  che- 
mist, at  Chelmsford,  1 000/.,  to  his  brother 
John  Peck  1000/.,  to  his  brother  George 
Peck,  of  Litchfield,  1000/.,  and  to  their 
brother  Charles  Peck  1000/.,  to  each  of 
the  testatrix's  servants,  who  should  be  living 
at  the  time  of  her  decease,  50/. ;  and  all  the 
residue  of  her  personal  estate,  and  of  the 
monies  arising  from  the  sale  of  her  real 
estate,  the  said  testatrix  gave  and  bequeath- 
ed to  the  before-named  Nicholas  Martyn, 
his  executors,  administrators  and  assigns, 
upon  trust,  to  pay  the  interest  thereof  to 
the  before-named  Elizabeth  Parke  for  her 
life,  for  her  separate  use,  and,  after  her 
decease,  upon  trust,  to  pay  and  divide  the 
capital  to,  between,  and  amongst  all  and 
every  the  child  and  children  of  the  said 
Elizabeth  Parke,  born  and  to  be  born,  equally 
share  and  share  alike,  in  manner  therein 
mentioned,  with  remainders  over. 

Martyn  and  Parke  were  appointed  her 
executors. 

Three  of  the  legacies  of  500/.,  and  three 
of  the  legacies  of  1000/.,  lapsed  by  the 
death  of  the  legatees  in  the  lifetime  of  the 
testatrix.  The  personalty  had  not  been 
sufficient  to  pay  the  legatees,  and  the  real 
estates  had  been  sold. 

The  principal  question  was,  whether  the 
lapsed  legacies  went  to  the  heir-at-law,  or 
passed  under  the  residuary  clause. 

Mr.  Sugden  appeared  for  Robert  James 
Parke,  the  heir-at*law,  and  cited  Cruse  v. 


Barley  (1),  and  Jones  v.  Mitchell  (2).  As 
the  personalty  was  insufficient  for  the  pay* 
ment  of  the  legacies  that  had  not  lapsed,  the 
legacies  that  had  lapsed  were,  in  fact,  part 
of  the  produce  of  the  real  estate,  and  must 
therefore  go  to  the  heir. 

Mr.  Home  and  Mr.  Bottler  >  for  the  plain* 
tiffs,  who  were  persons  interested  under  the 
residuary  disposition,  cited  Mallabar  v. 
Mallabar  (3),  and  Durour  v.  Motleux  (4). 

The  Vice  Chancellor. — Upon  the  parti- 
cular language  of  the  will  there  arises  this 
question,  whether  the  testatrix  is  to  be  con- 
sidered as  having  intended  that  the  monies 
arising  from  the  sale  of  the  real  estates 
should  have  all  the  same  qualities  as  if  at 
her  death  they  had  been  part  of  her  per- 
sonal estate ;  or  whether,  that,  for  the  pur- 
poses of  her  will  only,  those  monies  should 
form  a  common  fund  with  her  personal 
estate. 

The  question  is,  whether,  on  the  failure  of 
a  particular  gift,  that  gift  is  to  fail  for  the 
benefit  of  the  heir-at-law  pro  tanto,  or  only 
for  the  benefit  of  those  who  are  interested 
in  the  personal  estate. 

The  first  two  passages  import  an  inten- 
tion that  the  monies  should  be  considered 
as  personal  estate  at  her  death.  The  first 
passage  is,  "  I  will  and  direct  that  the  mo- 
nies to  arise  from  such  sale  be  considered 
and  taken  as  a  part  of  my  personal  estate ;" 
that  is,  to  be  taken  as  if  actually  part  of  her 
personal  estate  at  her  death.  Next,  she 
says,  "  and  I  do  hereby  direct,  that,  out  of 
the  monies  to  arise  by  such  sale,  and  out  of 
all  other  my  personal  estate,  the  several  le- 
gacies hereinafter  mentioned  be  paid  and 
satisfied ;  again  treating  these  monies  as 
part  of  her  personal  estate. 

In  the  third  passage  she  plainly  discon- 
nects them,  and  treats  the  monies  arising 
from  the  sale  of  her  estates  as  a  fund  dis- 
tinct, at  her  death,  from  her  personal  estate, 
and  confounded  only  for  the  particular  pur- 
poses of  her  will. 

The  first  two  passages  import  an  inten- 
tion that  the  monies  should  be  considered 
as  personal  estate  at  her  death :  the  third 

(l)  3  P.Wra*.  to. 

(*)  1  Sim.  &  St.  290. 

(3)  Ca.  Temp.  Talb.  78. 

(4)  l  Ves.  sen.  3S0. 
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passage  leans  the  other  way ;  and  it  is  only 
from  deference  to  the  two  cases  of  Durour 
v.  Motteux  and  M alia  bar  v.  Mallabart  that 
I  come  to  the  conclusion,  that  this  testatrix 
had  in  her  view  the  improbable  intention 
that  the  monies,  arising  from  the  sale  of  her 
real  estate,  should,  for  purposes  that  could 
not  possibly  be  foreseen  by  her,  be  consi- 
dered as  personal  estate  at  her  death. 

If  I  were  to  decide  this  question  for  the 
first  time,  I  should  give  an  opinion  directly 
the  other  way.  But  I  am  compelled  by 
those  authorities  to  decide,  that  the  lapsed 
legacy  is  to  be  considered  as  if  it  were 
wholly  derived  from  personal  estate,  and, 
therefore,  falls  into  the  residue. 


The  Master,  in  taking  the  accounts,  had 
allowed  to  the  tenant  for  life  the  whole  in* 
come  of  the  real  and  personal  estate  of  the 
testatrix ;  and,  as  the  legacies  and  many  of 
the  debts  were  not  paid  till  the  expiration 
of  a  year  from  the  testatrix's  death,  the 
tenant  for  life  had  thus  the  benefit  of  that 
year's  income  upon  the  monies  with  which 
those  legacies  and  debts  were  afterwards 
paid. 

The  plaintiffs  excepted  to  this  part  of 
the  report,  and,  by  their  exception,  they 
insisted  "  that  Elizabeth  Parke,  as  tenant 
for  life,  under  the  will  of  the  said  testatrix, 
who  died  on  or  about  the  14th  July  1803, 
was  not  entitled  to  the  rent  of  the  said  mes- 
suages, farms,  lands,  and  premises,  at  Great 
Bentley,  or  to  the  dividends  on  the  said  100/. 
per  annum  long  annuities,  and  38581.  6«.  8d. 
new  South  Sea  annuities,  or  to  the  fines,  quit 
rents,  and  other  manorial  profits,  arising 
from  the  said  manor  of  Great  Bentley,  which 
arose  or  accrued  within  the  first  year  after 
the  said  testatrix's  decease,  or  to  any  part 
thereof;  or,  if  she  was  entitled  to  any  part 
thereof,  it  was  to  such  proportion  thereof 
only  as  the  amount  of  the  residue  of  the  said 
testatrix's  personal  estate,  and  monies  which 
arose  from  the  sale  of  her  real  estates,  bore 
to  the  amount  of  her  debts,  funeral  expenses, 
and  legacies,  paid  out  of  such  personal 
estate  and  monies  which  arose  from  the 
sale  of  her  real  estates ;  and,  therefore,  the 
said  Master  ought  not  to  have  allowed  the 
said  Rawson  Parke  so  much  and  such  parts 
of  the  above-mentioned  sums  of  money,  re- 
tained by  him  to  and  for  the  said  Elizabeth 


Parke  as  aforesaid,  as  arose  or  accrued 
within  the  first  year  after  the  said  testatrix's 
decease,  or,  at  least,  not  more  than  such  pro- 
portion as  above  mentioned,  of  so  much  and 
such  parts  of  the  above-mentioned  sums  of 
money  as  arose  or  accrued  within  the  first 
year  after  the  testatrix's  decease." 

Mr.  Home  and  Mr.  Boteler  were  in  sup- 
port of  the  exception : 

Mr.  Hart  and  Mr.  Garratt  were  in  sup- 
port of  the  Master's  conclusion,  and  cited 
Angerstein  v.  Martin  (5),  and  Hewitt  v. 
Thome  (6). 

The  Vice  Chancellor. — The  pecuniary  le- 
gacies were  not  paid  till  the  end  of  a  year 
from  the  testatrix's  death ;  and  the  funds 
with  which  they  were  paid  did,  in  the  mean- 
time, produce  interest  or  dividends.  The 
residuary  estate  is  given  for  life,  with  re- 
mainders over  to  the  children  of  die  tenant 
for  life,  and  the  tenant  for  life  claims  the 
interest  or  dividends  which  accrued  on  these 
legacies  as  belonging  solely  to  her.  The 
testatrix  clearly  had  not  this  intention.  The 
plain  meaning  was,  that  the  tenant  for  life 
should  enjoy  the  income  of  the  property,  the 
capital  of  which  was  to  descend  to  her  chil- 
dren ;  and  the  interest  or  dividend  of  the 
fund  with  which  the  legacies  were  paid,  be- 
longs to  the  capital. 


Dec.  5. — Some  disputes  arose  with  re- 
spect to  drawing  up  the  minutes  of  the  de- 
cree ;  and  the  cause  was  again  heard  on  the 
exceptions,  and  further  directions,  before  Sir 
John  Leach,  Master  of  the  Rolls. 

Mr.  Sugden  and  Mr.  Andrews,  for  the 
heir-at-law. 

In  Collins  v.  fVakeman  (7),  a  testator  gave 
real  estates  to  be  sold,  and  the  produce  to 
be  considered  as  part  of  his  personal  estate ; 
and  thereout,  and  out  of  his  personal  estate, 
gave  legacies  to  his  next  of  kin,  heirs  and 
others ;  he  gave  other  estates  to  be  sold, 
and  the  produce  to  be  considered  from 
thenceforth  as  other  part  of  his  said  personal 
estate,  and  to  be  disposed  of  in  the  manner 
therein  mentioned: — he  then  gave  legacies, 

(5)  1  Turner  &  Rowell,  232. 

(6)  1  Id.  242. 

(7)  3  Vetey,  jua.  683. 
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and  some  estates  specifically,  and  other  lega- 
cies out  of  his  said  trust  monies  and  personal 
estate;  and  gave  his  executor  1000/.  to  be 
disposed  of  according  to  any  instructions  he 
mipht  leave  in  writing ;  ami  gave  all  the  re- 
sidue of  his  goods  and  chattels,  personal  estate 
and  effects  whatsoever,  subject  to  debts, 
legacies,  &c.  There  being  no  paper  of  in- 
structions relative  to  the  1000/.,  it  was  held 
that  the  heir,  and  not  the  residuary  legatee 
was  entitled  to  it ;  and  Lord  Alvanley  said, 
that,  where  the  Court  has  no  direction  from 
the  testator,  to  whom  the  money  arising  from 
any  part  of  his  real  estate  shall  go,  it  rests 
with  his  heir-at-law  (8).  It  is  impossible 
to  distinguish  that  case  from  the  present. 

The  Master  of  the  Rolls  continued  of  the 
opinion  which  he  had  before  expressed. 


The  exception  of  the  plaintiffs  was  sup- 
ported by  Mr.  Home  and  Mr.  Boteler. 

Mr.  Pepys  and  Mr.  Garratl,  contra. 

The  Master  of  the  Rolls. — The  testator  in- 
tended that  the  remainder-man  should  take 
precisely  the  interest  of  the  same  fund  as  he 
gave  to  the  tenant  for  life :  for  the  limita- 
tion to  the  remainder-man  is  of  that  which 
the  tenant  for  life  was  to  take  for  life.  That 
intention  can  be  effectuated  only  by  accu- 
mulating the  interest  of  the  sum  that  might 
have  been  applied  to  the  payment  of  debts 
and  legacies  in  the  first  year,  making  that 
interest  a  fund,  of  which  the  tenant  for  life 
was  to  take  the  interest  during  his  life. 

The  construction  contended  for  by  Mr. 
Pepys  would  give  the  tenant  for  life  the  in- 
terest of  more  than  that  which  the  remain- 
der-man takes. 


The  minutes  of  the  decree  contained  the 
following  declarations  and  directions : — 

"  Declare  that  the  several  legacies  given  by 
the  will  of  Martha  Clay,  the  testatrix  in  the 
pleadings  named,  which  lapsed  by  the  death 
of  the  legatees  in  her  lifetime,  sunk  into  and 
formed  part  of  her  personal  estate,  and  that 
the  said  defendant,  Robert  James  Peck,  the 
said  testatrix's  heir-at-law,  is  not  entitled 


(8)  S  Vesey,  jaa.  687. 


thereto  or  to  any  part  thereof;  and  declare 
that   Elizabeth    Parke,    in   the    pleadings 
named  as  tenant  for  life  under  the  said  tes- 
tatrix's will,  was  entitled  to  such  proportion 
only  of  the  rents  of  the  messuages,  farms, 
lands,  and  premises  at  Great  Bentley,  in  the 
pleadings  mentioned,  and  of  the  payments  in 
respect  of  100/.  per  ann.  long  annuities,  and 
the  interest  of  the  3333/.  6«.  84.  new  South 
Sea  annuities  in  the  pleadings  mentioned, 
and  of  the  fines,  quit  rents,  and  other  ma* 
norial  profits  arising  from  the  said  manor  of 
Great  Bentley,  which  arose    or   accrued 
within  the  first  year  after  the  said  testatrix's 
decease,  as  the  amount  of  the  residue  of  the 
testatrix's  personal  estate,  and  monies  which 
arose  from  the  sale  of  her  real  estates,  after 
payment  of  her  debts,  funeral  expenses  and 
legacies,  paid  out  of  sueh  personal  estate 
and  monies  which  arose  from  the  sale  of  her 
estates,  bore  to  the  amount  of  such  legacies ; 
and  therefore  allow  so  much  of  the  excep- 
tion taken  by  the  plaintiffs  to  the  said  Mas- 
ter's report  as  relates  thereto,  and  disallow 
the  rest  of  the  said  exception ;  and,  let  the 
sum  of  5/.,  deposited  with  the  Registrar  on 
filing  the  said  exception,  be  paid  back  to 
the  plaintiffs,  and  refer  it  back  to  the  Master 
to  whom  this  cause  stands  referred,  to  as- 
certain the  amount  of  the  rents  and  profits 
of  the  said  messuages,  farms,  lands  and  pre- 
mises, at  Great  Bentley,  and,  of  the  pay- 
ments on  the  said  100/.  per  ann.  long  an- 
nuities, and  the  interest  of  the  3333/.  6*.  8d. 
new  South  Sea  annuities,  and  of  the  fines, 
quit  rents,  and  other  manorial  profits  aris- 
ing from  the  said  manor  of  Great  Bentley, 
which  arose  or  accrued  within  the  first  year 
after  the  said  testatrix's  decease ;  and,  let 
the  said  Master  apportion  the  same  between 
the  said  Elizabeth  Parke,  and  the  residuary 
estate  of  the  said  testatrix,  in  the  propor- 
tion which  the  amount  of  the  residue  of  the 
said  testatrix's  personal  estate,  and  monies 
which  arose  from  the  sale  of  her  real  estates, 
after  payment  of  her  debts,  funeral  expenses, 
and  legacies  paid  out  of  such  personal  estate, 
and  monies  which  arose  from  the  sale  of 
her  real  estates,  bore  to  the  amount  of  the 
legacies;  and  disallow  the  said  defendant, 
Rawson  Parke,'  so  much  of  the  sums  of 
money  retained  by  him  out  of  the  personal 
estate,  and  the  produce  of  the  real  estates 
of  the  said  testatrix  in  the  said  Master's 
report,  and  in  the  said  exception  mentioned, 
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as  tbe  proportion  of  the  said  rents  of  the 
said  messuages,  farms,  lands  and  premises, 
at  Great  Bentley,  and  of  the  said  payments 
on  the  said  100/.  per  ann.  long  annuities, 
and  the  interest  of  the  3333/.  6s.  8d.  new 
South  Sea  annuities,  and  of  the  said  fines, 
quit  rents,  and  other  manorial  profits  aris- 
ing from  the  said  manor  of  Great  Bentley, 
which  arose  or  accrued  within  the  first  year 
after  the  said  testatrix's  decease,  appor- 
tioned to  the  residuary  estate  of  the  said 
testatrix  shall  amount  unto;  and,  let  the 
said  Master  review  his  report  and  correct 
the  same  accordingly/' 


1827 
March 


\27.         1 
,  April.  J 


FEKNBR  V.  TAYLOR. 


Where  the  husband  agrees,  after  marriage, 
to  settle  a  part  of  the  wife's  fortune  on  her, 
the  wife  cannot,  by  waiving  her  right  to  a  set' 
tlement,  deprive  the  children  of  the  benefit  of 


that  agreement. 

o 


Fenner  was  entitled,  in  right  of  his  wife 
(by  whom  he  had  children  born),  to  a  share 
of  an  intestate's  estate,  which  was  to  be  ad- 
ministered in  this  suit.  An  inquiry  having 
been  directed,  to  ascertain  whether  Fenner 
had  made,  or  agreed  to  make,  any  settle- 
ment on  his  wife  and  the  children  of  the  mar- 
riage, the  Master  found,  that  Fenner  had 
stated  to  Taylor,  the  husband  of  the  ad* 
ministratrix  of  the  intestate,  that  he  in- 
tended to  settle  half  of  his  wife's  fortune 
on  herself,  and  that  he  wrote  and  signed 
the  following  memorandum  : — "  London, 
22d  December  1810.  I  do  hereby  agree, 
that  one  half  of  the  property  to  which  Mrs. 
Fenner  is  entitled,  shall  be  secured  upon 
herself:"  and  that  a  draft  of  settlement  had 
been  prepared  by  Taylor's  solicitor,  and 
transmitted  to  Fenner  for  his  perusal,  but 
that  it  had  never  been  approved  by  him,  nor 
had  any  settlement  been  execrated  by  him. 

It  waa  now  proposed,  that  Mrs.  Fenner 
should  waive  her  right  to  a  settlement. 

Mr.  Hart  submitted,  that  she  could  not 
waive  that  right.  The  children  were  inte- 
rested; and  their  claim  depended,  not  mere- 


>  ly  on  the  equity  by  which  their  mother 
could  have  compelled  a  settlement,  even  if 
the  father  had  made  no  agreement;  but, 
upon  the  positive  agreement  of  the  father. 
The  wife  could  not,  by  any  act  of  hers,  de- 
prive the  children  of  tbe  rights  which  they 
acquired  under  that  agreement.  He  cited 
Ex  parte  Gardner  (1). 

Mr.  Heald  (contra)  stated,  that,  in  a  case 
similar  to  the  present,  Sir  William  Grant 
had  permitted  the  wife  to  waive  her  right 
to  a  settlement  on  herself  and  her  chil- 
dren. 

The  Vice  Chancellor. -^The  wife  of  the 
plaintiff,  as  one  of  the  next  of  kin  of  an  in- 
testate, is  entitled  to  a  share  of  the  intes- 
tate's estate ;  and  this  is  a  suit  for  the  ad- 
ministration of  the  estate  of  the  intestate. 
By  the  decree,  it  was  referred  to  the  Master 
to  inquire,  whether  Fenner  had  made  any, 
and  what  settlement  on  his  wife,  and  the 
issue  of  their  marriage,  or  any  contract  or 
agreement  for  that  purpose. 

The  Master  has  reported,  that  shortly 
afterhis  marriage  the  plaintiff,  Fenner,  told 
Taylor,  the  husband  of  the  administratrix, 
that  he  intended  to  settle  half  his  wife's 
fortune  on  herself,  and  that,  on  the  2 2d  De- 
cember 1816,  he  wrote  and  sent  a  memo- 
randum in  the  words  set  forth  in  the  plead- 
ings. The  Master  has  also  found,  that  the 
plaintiff,  Fenner,  on  the  27th  of  December, 
wrote  a  letter  relative  to  the  preparation  of 
the  proposed  settlement ;  that  a  draft  had 
been  prepared  by  Taylor's  solicitor,  but 
that  no  settlement  had  been  executed,  nor 
any  other  agreement  for  a  settlement  en- 
tered into.  There  are  children  of  the  mar- 
riage now  living. 

The  cause  now  coming  on  for  further  di- 
rections, and  it  being  stated  that  Mrs. 
Fenner  is  anxious  to  waive  any  right  which 
she  may  have  to  a  settlement,  the  question 
is,  can  she  be  permitted  to  give  such  con- 
sent. 

It  is  now  settled,  that,  after  the  order  of 
this  Court,  for  the  husband  to  lay  a  proposal 
before  the  Master  as  to  the  wife's  fortune, 
if  the  wife  dies  while  the  matter  rests  in 
proposal,  and  she  has  not  waived  the  right 
to  a  settlement,  the  setdement  must  bo  made 

(1)  *V«sef,aeB.  671. 
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for  the  benefit  of  the  children ;  but,  if  the 
wife  thinks  fit  after  the  order,  and  while  the 
matter  remains  in  proposal,  to  waive  her 
settlement,  she  may  divest  the  interest  of 
her  children. 

Is  there  a  difference  between  a  proposal 
made  in  the  usual  form,  and  the  agreement 
in  this  case  ?  It  is  first  observed,  on  the  part 
of  Fenner,  that  the  agreement  is,  in  its  form, 
an  agreement  merely  for  the  benefit  of  the 
wife,  and  that  the  children  are  out  of  the 
question.  To  try  this,  let  it  be  supposed 
that  the  wife  did  not  waive  the  agreement, 
and  that  the  Court  were  called  on  to  carry 
it  into  effect :  might  not  the  Court  extend 
the  benefit  to  the  children  of  the  marriage? 
Further,  let  it  be  supposed,  that  the  wife 
had  died,  leaving  children,  without  doing  any 
thing  to  waive  this  agreement ;  and  that  the 
children  had  filed  a  bill:  might  not  the 
Court  have  made  a  decree  in  favour  of  those 
children  ? 

*  Then  can  the  mother  be  permitted,  by 
her  consent  in  court,  to  deprive  the  chil- 
dren of  the  benefit  of  the  agreement  ? 

Ex  parte  Gardner,  before  Lord  Hard- 
wicke,  is  the  case  which  comes  nearest  to 
the  present.  There,  proposals  were  given 
in,  and  signed  both  by  husband  and  wife,  to 
the  benefit  of  which  he  considered  the  chil- 
dren were  entitled ;  and,  though  there  were 
no  children  at  the  time  of  the  application, 
Lord  Hardwicke  considered  that  the  wife 
could  not  be  permitted  to  waive  the  benefit 
of  the  agreement  by  reason  of  the  possibility 
of  future  children. 

It  is  true,  that,  in  that  agreement,  the  in- 
terests of  the  children  were  expressly  pro- 
vided for.  But  the  omission  of  an  express 
provision  makes  no  difference  in  the  present 
case. 

It  is  said,  that  Sir  William  Grant,  in  a 
case  before  him,  permitted  the  wife  to  waive 
the  benefit  of  the  agreement,  but  the  case  is 
not  in  print ;  and,  without  knowing  the  facts 
of  it,  1  cannot  know  on  what  principle  Sir 
William  Grant  proceeded. 

Where  the  agreement  of  the  husband  is 
carried  into  effect  by  the  execution  of  a 
deed,  it  is  admitted  that  the  wife  could  not 
waive  it ;  and,  in  principle,  there  can  be  no 
difference  between  the  deed  and  the  equit- 
able agreement. 

I  must  hold,  therefore,  that  this  is  an 
agreement  for  the  benefit  of  the  children, 


and  which  would  be  executed  for  their  be- 
nefit on  a  bill  filed  by  them,. and  that  it  can- 
not be  waived  by  the  consent  of  the  wife 
in  court. 


HILL  V.  NEALE. 


1827.     1 
April.     3 

A  creditor  of  a  testator  files  a  bill  against 
A,  stating  that  A  is  the  executor,  and  has 
proved  the  will ;  that  he  sets  up  a  fraudulent 
assignment  from  the  testator,  under  which  he 
claims  to  be  entitled  to  the  property,  and 
that,  whether  he  has  proved  the  will  or  not, 
he  has  possessed  himself  of  the  personal 
estate  of  the  testator ;  and  praying  an  ac- 
count of  the  personal  estate,  and  that  the 
deed  may  be  declared  void : — a  plea  that  A  is 
not  executor  is  a  good  plea  to  the  whole  bill. 

The  plaintiff  by  bis  bill,  which  was  filed 
on  behalf  of  himself,  and  all  the  other 
creditors  of  Edward  Harper,  stated,  that  Ed- 
ward Harper  made  his  will,  of  which  he 
appointed  the  defendant  Neale  the  executor ; 
that  Neale,  after  the  testator's  death,  proved 
the  will ;  that  he  possessed  himself  of  the 
testator's  personal  estate  ;  and  that  Harper 
was  at  the  time  of  his  death  indebted  to  the 
plaintiff  in  a  sum,  which  still*  remained  un- 
paid. 

The  bill  also  stated,  that  Neale  "  alleges 
that  he  the  said  testator,  shortly  previous 
to  his  death,  executed  some  deed  of  gift  or 
assignment  to  him  the  said  Robert  Neale, 
and  thereby  assigned,  or  otherwise  conveyed 
the  whole  or  the  greatest  part  of  his  estate 
and  effects  unto  him  the  said  Robert  Neale, 
for  his  own  absolute  use  and  benefit,  and 
that  by  reason  of  such  deed  the  said  tes- 
tator had  little  or  no  property  at  the  time  of 
his  death,  and  the  said  Robert  Neale  claims 
to  retain  the  said  testator's  property  con- 
veyed or  assigned  to  him  by  such  deed  to 
his  own  use ;" — and  it  charged,  that,  if  any 
such  deed  was  executed,  it  was  a  voluntary 
deed,  and  executed  without  any  valuable 
consideration,  and  that  the  same  is  void  as 
against  creditors,  which  would  appear  if  the 
said  defendant  would  produce  such  deed.  It 
stated  also,  "  that  at  other  times  the  said  de- 
fendant pretends  that  he  has  taken  posses- 
sion of  the  said  testator's  estate  and  effects, 
under  and  by  virtue  of  the  said  deed,  and 
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that  he  hath  not  proved  the  said  will,  and 
that  he  doth  not  intend  to  prove  the  same  ;" 
and  it  charged,  that,  whether  he  hath  or 
not  proved  the  said  will,  he  hath  taken  pos-% 
session  of,  and  intermeddled  with  the  said 
testator's  personal  estate  and  effects  by 
virtue  of  the  said  will,  and  ought  duly  to 
answer  and  account  for  the  same.1' 

The  prayer  was,  that  the  said  alleged 
deed  might  be  declared  void,  and  that  an 
account  might  be  taken  of  the  personal 
estate  of  Harper  come  to  the  hands  of 
Neale,  or  of  any  person  for  his  use. 

To  this  bill  the  defendant  put  in  a  plea, 
by  which  he  stated,  "  that  he  is  not,  nor  has 
ever  been  executor,  or  personal  representa- 
tive of  Edward  Harper,  late  of  Wands-* 
worth  Common,  in  the  county  of  Surrey, 
nurseryman  and  gardener,  deceased,  the  sup* 
posed  testator  in  the  said  complainant's  said 
bill  mentioned,  all  which  matters  and  things, 
this  defendant  avers  to  be  true,  and  pleads 

the  same  to  the  said  bill/1 

* 

Mr.  T'tnney,  for  the  plea,  contended  that 
the  whole  case  was  founded  on  the  allega- 
tion  that  Neale  had  proved  the  will,  and  was 
the  personal  representative  of  Harper. 
Strike  out  that  allegation,  and  the  bill  would 
plainly  be  demurrable. 

Mr.  Moore,  contrft,  contended  that  the 
plea  did  not  meet  that  part+of  the  bill 
which  regarded  the  deed,  and  the  possession 
of  the  assets  by  the  defendant,  "whether  he 
had  proved  the  will  or  not. 

The  Vice  Chancellor  allowed  the  plea. 


7.   7 
il.   $ 


GRANT  0.  GRANT. 


1827 

April 

Demurrer  to  a  supplemental  bill,  after  a 
decree  in  the  original  suit,  allowed,  on  the 
ground,  that  it  was  only  a  different  statement 
of  the  case  alleged  by-  the  original  suit,  and 
was,  in  fact,  afresh  suit  for  the  same  pur* 
poses. 

This  was  a  supplemental  bill,  filed  by 
Charles  Grant,  on  behalf  of  himself  and 
the  other  creditors  of  Alexander  Thorn- 
ton, against  bis  executor,  Alexander  Grant* 
Vol.  V.  Chang. 


It  stated,  that  in  February  1819,  the 
plaintiff,  as  a  creditor  of  the  said  Alexan-. 
der  Thomson,  on  behalf  of  himself  and  all 
other  creditors,  exhibited  his  bill  of  com* 
plaint  against  Alexander  Grant,  thereby, 
amongst  other  things,  stating,  that  the  said 
Alexander  Thomson  was  indebted  to  the 
plaintiff  in  a  sum  of  75001.  secured  by  bond, 
and  by  a  mortgage  of  some  property,  and 
also  in  a  large  sum  on  simple  contract,  which 
was  unpaid  at  the  time  of  his  death;  that 
Alexander  Thomson  departed  this  life  in  the 
month  of  November  1818,  having,  by  his 
last  will,  appointed  Alexander  Grant,  with 
several  other  persons,  executors  thereof, 
but  that  Alexander  Grant  alone  duly  proved 
the  said  will ;  and  praying  the  usual  ac- 
counts of  the  testator's  estate,  and  the  ap-* 
plication  of  the  same,  in  a  due  course  of 
administration. 

The  supplemental  bill  further  stated, 
that,  by  the  decree  made  in  the  original 
cause,  the  Master  was  directed  to  take  the 
usual  accounts,  and  that  various  proceed* 
ings  were  had  before  the  Master  under 
the*  decree,  in  which  proceedings  Alex* 
ander  Grant  admitted  that  he  had  received 
23,073/.  3s.  lid.,  part  of  the  said  testator's 
estate,  and  alleged,  that  he  had  paid 
29,366/.  10*.  6d.  (a  great  part  of  which  was 
for  bills  of  exchange,  drawn  by  the  said 
Alexander  Grant  himself  and  his  partners, 
or  persons  with  whom  he  was  connected 
in  trade,  and  other  simple  contract  debts); 
that  the  said  Alexander  Grant  alleged,  that 
he  had  paid  and  retained  such  simple  con- 
tract debts  before  he  had  any  notice  or 
knowledge  of  there  being  any  specialty 
debts  due  from  the  said  testator  or  his 
estate  ; — that  the  Master  was  not  able,  not 
being  warranted  by  the  said  decree,  to  in- 
vestigate, inquire  into,  and  report  on  the 
various  matters  and  things  thereinafter 
mentioned,  by  which,  when  examined,  k 
would  appear,  as  plaintiff  charged  the  truth 
to  be,  that,  instead  of  the  said  testator, 
Alexander  Thomson,  or  his  estate,  being 
indebted  to  the  said  Alexander  Grant  in  a 
considerable,  or  any,  sum  of  money,  the 
said  Alexander  Grant  was,  at  the  time  of 
the  death  of  the  said  testator,  indebted  to 
him  in  a  considerable  sum  of  money ;  and 
that  all,  or  most  of  the  bills  of  exchange, 
and  simple  contract  debts,  which  Alexan- 
der^ Grant  pretended  to  be  due  to  othet 

V 


146 


CASES  IN  CHANCERY: 


persons  from  the  said  testator's  estate 
alone,  were,  in  fact,  debts  due  from  him- 
self, as  a  partner  with  the  testator  in  cer- 
tain transactions,  and  were  due  in  respect 
of  transactions,  in  which  the  persons  claim- 
ing to  be  entitled  to  receive  payment  of 
such  debts  were  in  partnership  with  the 
said  Alexander  Grant,  or  in  which  concerns 
or  transactions  the  said  Alexander  Grant 
had  an  interest ;  and  the  payments  made  by 
the  said  Alexander  Grant  of  such  debts, 
whilst  there  were  specialty  creditors  of 
the  said  testator  unsatisfied,  was  an  undue 
and  fraudulent  preference,  and  a  devastavit 
and  wilful  misapplication  of  the  testator's 
assets. 

The  bill  further  stated  various  circum- 
stances relating  to  the  plaintiff's  claim 
against  Thomson's  estate ;  and  then  al- 
leged, that  Alexander  Grant  had  been  a 
partner  with  Thomson  in  several  transac- 
tions, and  with  Thomson  and  Donaldson 
in  other  transactions ;  and  that  the  bills  of 
exchange,  and  promissory  notes  of  hand, 
and  sums  of  money,  in  respect  of  which 
Alexander  Grant  claimed  to  be  a  creditor 
of  the  said  testator,  Alexander  Thomson, 
were  all  partnership  bills,  notes,  and  debts, 
or  -  were  made,  given,  contracted,  drawn, 
accepted,  or  discounted  in  die  course  of  the 
copartnership  dealings  and  transactions, 
and  for  raising  money  upon  such  bills  and 
notes  in  respect  thereof;  and  that  they 
were  not  separate  acts  and  debts  of  Alex- 
ander Thomson ;  and  if  the  same  or  any 
of  them  were  really  due  at  the  time  of  the 
death  of  the  testator,  or  if  the  testator  or 
his  estate  were  in  any  respect  liable  for  the 
same,  yet  they  were  partnership  debts,  and 
not  private  debts  of  the  testator,  and  were 
payable  out  of  the  partnership  estate ;  and 
that  the  testator,  or  his  estate,  was  not 
bound  to  pay  the  whole  of  such  debts,  but 
Alexander  Grant,  as  a  partner,  was  bound 
to  bear  and  pay  his  share  or  proportion 
thereof. 

The  bill  prayed,  that  it  might  be  refer- 
red to  the  Master,  to  whom  the  original 
cause  was  referred,  to  take  all  such  part- 
nership and  other  accounts,  as  might  be  ne- 
cessary for  ascertaining  whether  there  was 
any  and  what  debt  really  and  bond  fide  due 
from  the  defendant  to  the  estate  of  the  tes- 
.£ator  at  the  time  of  his  death,  or  from  the 
estate  of  the  testator  to  the  defendant,  and 


to  which  the  estate  and  effects  of  the  said 
testator  were  alone  liable ;  that  certain  ac- 
counts might  be  taken  with  a  view  to  as- 
certain the  sum  due  to  the  plaintiff,  and 
that  the  defendant  might  be  decreed  to  pay 
him  what  should  be  found  to  be  so  due  ; 
and,  unless  the  defendant  should  admit  as- 
sets for  that  purpose,  that  the  accounts 
might  be  taken  of  the  estate  and  effects  of 
the  testator  possessed  or  received  by  the 
defendant,  and  of  the  application  thereof; 
and  if  it  should  appear,  that  the  defendant 
has  misapplied  any  part  of  the  assets  of 
the  testator,  that  he  might  be  charged  with 
the  same  in  account. 

Alexander  Grant  put  in  the  following 
demurrer : — 

"  This  defendant,  &c.  doth  demur  to  the 
said  bill ;  and,  for  cause  of  demurrer, 
sheweth,  that  the  plaintiff  hath  not,  in  and 
by  his  said  bill,  shewn  any  right  or  title  to 
the  relief  or  discovery  thereby  sought,  or 
stated  in  such  bill  any  matter  of  equity 
whereon  this  Court  can  ground  any  decree, 
or  give  the  said  plaintiff  any  relief:  and, 
for  further  cause  of  demurrer,  the  defen- 
dant sheweth,  that  it  appears  on  the  face 
of  the  said  bill,  that  the, same  is  irregular 
and  unnecessary ;  and  that  the  accounts 
and  relief  and  discovery  thereby  sought 
might,  if  the  plaintiff  were  entitled  thereto, 
be  obtained  under  the  decree  therein  men- 
tioned, or,  •therwise,  in  the  original  suit 
therein  mentioned  :  and,  for  further  cause 
of  demurrer,  this  defendant  sheweth,  that 
all  the  supplemental  matter  in  the  said  bill 
set  forth  is  therein  alleged  to  have  taken 
place  and  to  have  happened  before  the 
exhibiting  of  the  original  bill  therein  men- 
tioned; and  the  said  supplemental  bill, 
seeking  relief  founded  on  such  supplemen- 
tal matter,  has  been  filed  since  the  said  de- 
cree, without  the  leave  of  this  Court  in 
that  behalf  first  had  and  obtained;'  neither 
is  it  alleged  in  the  said  bill,  that  the  plain- 
tiff has  discovered  such  supplemental  mat- 
ter since  the  said  decree  was  made,  or  since 
the  same  might  have  been  put  in  issue  in 
the  original  suit." 

Mr.  Hart  and  Mr.  Garratt  were  in  sup* 
port  of  the  demurrer  : 

Mr.  Shadwell  and  Mr.  RoupeU  appeared 
to  support  the  bill. 

In  support  of  the  demurrer,  it  was  con* 
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tended,  that  the  whole  of  the  bill  went  to 
one  or  other  of  two  points — the  sum  which 
ought  to  be  found  due  to  the  plaintiff)  in 
respect  of  his  debt — or  the  sums  which 
ought  to  be  allowed  to  the  executor.  The 
whole  of  this  might  have  been  introduced 
into  the  original  suit.  If  the  plaintiff  had 
erred  in  conducting  his  case,  the  defendant 
was  not  for  that  reason  to  be  harassed  with 
another  suit. 

On  the  other  hand,  it  was  said,  that  this 
bill  brought  forward  matter  essential  to 
the  justice  of  the  case,  and  which  had  not 
been  adverted  to  in  the  former  suit. 

The  Vice  Chancellor. — In  the  answer  put 
in  to  the  original  bill,  the  defendant  Grant 
admitted  that  he  was  executor  of  Thom- 
son, but  said,  that  he  was  a  creditor  of 
Thomson's  estate,  and  that  he  had  not  re- 
ceived as  much  as  would  pay  his  own  de- 
mand. Upon  this  answer,  which  was  re- 
plied to,  the  usual  decree  is  taken. 

In  the  proceeding  before  the  Master, 
the  plaintiff  states  to  the  Master,  "  It  is 
not  accurate,  on  the  part  of  Grant,  to  re- 
present himself  as  a  creditor  of  Thomson's 
estate :  on  the  contrary,  he  is  a  debtor  to 
it ;  for,  though  he  has  paid  the  sums  that 
he  mentions,  the  payments  were  made,  not 
on  account  of  Thomson  individually,  but 
of  partnerships,  in  which  Thomson,  Grant, 
and  Donaldson  were  concerned ;  and,  there- 
fore, were  payments  made  by  Grant  for 
himself;  and  if  those  payments  were  treated 
as  partnership  payments,  the  result  would 
be,  that  Grant  would  be  found  to  be  a 
debtor  to  Thomson's  estate,  instead  of  a 
creditor  upon  it." 

The  plaintiff,  in  order  to  bring  forward 
this  case,  takes  the  course  of  filing  a  sup- 
plemental bill.  The  question  is  not,  whe- 
ther the  proceedings  in  the  Master's  office 
have  done  justice  ;  but  whether  the  plain- 
tiff has  taken  the  proper  course  to  remedy 
any  injustice  that  may  have  been  done. 

Such  a  bill  as  this  cannot  be,  and  ought 
not  to  Be  permitted  to  be  put  on  the  files 
of  the  Court. 

This,  which  is  called  a  supplemental  bill, 
is  a  bill  .to  enforce  the  same  demand  which 
was  the  subject  of  a  former  suit.  But  the 
plaintiff  says,  "  I  did  not  make  a  proper 
ease  on  my  former  bill,  and  I  call  on  the 


Court  to  permit  me  to  make  a  new  case, 
not  on  the^  ground  of  matter  subsequently 
discovered,  but  because  I  did  not  before 
state  my  case  properly."  Can  it  be  con- 
sistent with  the  principles  of  any  court  of 
justice,  that  a  party  should  state  his  case 
on  his  bill,  and,  when  he  fails  in  that  case, 
that  he  should  begin  a  new  suit  for  the 
same  matter  ? 

Upon  these  grounds,  the  demurrer  must 
be  allowed. 


15.  J 


AN0NYM0U8. 


1827 

April  25 

Where  a  purcliaser  has  obtained  an  order 
nisi,  and  has  omitted  to  confirm  it,  the  vendor 
may  confirm  it. 

A  purchaser  under  a  decree  of  the  Court 
had  obtained  the  usual  order  nisi,  to  con- 
firm his  purchases.  Afterwards  he  suf- 
fered a  considerable  time  to  elapse,  with- 
out making  the  order  absolute.  Then  the 
vendor,  who  had  been  served  with  the 
order  nisi,  moved  to  confirm  it  absolutely. 

The  question  was,  whether  the  vendor 
could  make  absolute  the  order  which  the 
purchaser  had  obtained,  or,  whether  it  was 
not  necessary  for  him  to  begin  de  novo  and 
obtain  a  fresh  order  nisi. 

The  Vice  Chancellor  held,  tfcat  the  pro- 
per course  was  for  the  vendor  to  confirm 
absolutely  the  .order  nisi,  which  the  pur- 
chaser had  obtained. 


1827 


• } 


MAKEPEACE  V.  HAYTHORNE. 


A  hill  being  filed  by  two  plaintiffs,  a  plea 
nhich  shews  that  one  of  them  has  not  such 
an  interest  in  the  matters  of  the  suit  as  en- 
titles him  to  be  a  plaintiff,  is  a  good  defence 
to  the  whole  bill. 

The  bill  was  filed  by  Henry  Makepeace 
and  by  James  Small,  on  behalf  of  himself 
and  the  other  creditors  of  the  firms  of 
Clarks  and  Makepeace  and  Clark  and  Make- 
peace, 
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The  bill  stated,  that  the  plaintiffs,  Henry 
Makepeace  and  John  Clark  the  younger,  on 
the  1st  January  1817,  entered  into  part- 
nership with  John  Clark  the  elder,  in  a  cer- 
tain business,  upon  the  terms  mentioned  ; 
that,  on  the  10th  July  1811),  John  Clark 
the  elder  died,  having,  by  his  will,  given 
and  devised  his  freehold  messuages,  work- 
shops, and  premises  unto  Daniel  Taylor 
Haythorne,  John  Clark  the  younger,  and 
Charles  Latcham,  upon  trust,  to  permit  and 
suffer  his  then  partners,  the  said  John  Clark 
the  younger  and  Henry  Makepeace,  to  con- 
tinue in  the  possession  of  his  dwelling-house 
and  warehouses  at  a  yearly  rent ;  that  the 
executors  proved  the   will ;  and,  on  the 
death  of  John  Clark  the  elder,  an  inventory 
and  valuation  of  the  partnership  stock  was 
taken;  that,  on  the  7th  September  1821, 
an  agreement  was  entered  into,  under  which 
the  partnership  was  carried  on   between 
John  Clark  the  younger  and  Henry  Make- 
peace ;  that,  in  May  1824,  John  Clark  the 
younger  endeavoured  to  exclude  Henry 
Makepeace  from  the  business,  with  *a  view 
to  secure  it  to  himself  and  family,  and,  for 
that  purpose,  a  distress  was  levied  on  the 
premises  in  which  the  partnership  business 
was  carried  on ;  that  John  Russ  Grant,  by 
means  of  the  distress,  was  put  into  possession 
of  the  partnership  property ;  that,  in  June 
1824,  John  Clark  the  younger  died,  having 
appointed  Haythorne  and  Charles  Arthur 
Latcham  his  executors  ;  that  Grant  was  al- 
lowed to  Continue  in  the  possession  and 
management  of  the  partnership  property ; 
and  that  the  plaintiff  Small  was  a  creditor 
of  both  the  partnerships.     There  were  also 
allegations  that  certain  sums  were  due  to 
Makepeace  from  the  estate  of  the  elder 
Clarke.     The  prayer  was,  that  it  might  be 
declared  that  Makepeace  was  entitled  to 
have  certain  sums  paid  to  him  out  of  the 
estate  of  Clark  the  elder,  and  also  to  certain 
interests  in  the  partnership  property,  and 
that  the  estates  of  the  late  Clarks  might  be 
applied  in  a  due  course  of  administration; 
with  various  subordinate  directions. 

John  Russ  Grant  was  one  of  the  defen- 
dants. 

* 

To  this  bill  the  defendants,  Haythorne 
and  Latcham,  put  in  the  following  plea  :— 

11  These  defendants  &c.  to  all  the  dis- 
covery and  relief  by  the  said  bill  sought  do 
plead,  and  for  plea  say,  that,  in  and  for  se* 


veral  years  previously  to  the  month  of  May 
1824,  the  complainant  Henry  Makepeace, 
and  John  Clark,  since  deceased,  in  the  said 
bill  described  as  John  Clark  the  younger, 
carried  on  business  in  co-partnership  toge- 
ther as  coach-makers,  and  were,  as  these  de- 
fendants very  believe,  traders  within  the 
true  intent  and  meaning  of  the  bankrupt 
laws.     And  these  defendants  say,  the  com- 
plainants, Henry  Makepeace  and  the  said 
John  Clark,  were,  before  and  on  the  8 1st  of 
May  1824,  jointly  indebted  on  account  of 
their  partnership  dealings  to  many  persona 
to  a  large  amount  in  the  whole ;  and  that 
the  complainant,  Henry  Makepeace,  was, 
before  and  on  die  said   31st  May   1824, 
separately  indebted   on  his  own  account 
to  many  persons  to  a  large   amount  in 
the  whole,  and  particularly,  as  these  de- 
fendants have  been  informed  and  believe, 
to  John    Russ    Grant,  another  defendant 
to   the  said  bill  of  complainant,  and  his 
partner    William  Burge,   in   the  sum   of 
100/.  and  upwards.  And  these  defendants 
say,  they  have  been  informed  and  believe 
that  the  complainant,  Henry  Makepeace, 
before  the  31st  of  May  1824,  committed 
one  or  more  act  or  acts  of  bankruptcy.  And 
these  defendants  say,  they  have  been  in- 
formed and  believe  that  a  commission  of 
bankrupt,  under  the  great  seal  of  Great 
Britain,  on  the  said  Slst  of  May  1824,  was 
duly  issued  against  the  complainant  Henry 
Makepeace,  by  the  name  and  description  of 
Henry  Makepeace,  of  the  city  of  Bristol, 
coach-maker,  dealer  and  chapman,  partner 
of  John  Clark  of  the  same  city,  coach- 
maker,  upon  the  petition  of  the  said  John 
Russ  Grant  and  his  said  partner  William 
Burge ;  and  that  the  complainant,  Henry 
Makepeace,  was  thereupon,  by  the  major 
part  of  the  commissioners  named  in  the 
said  commission,  soon  after  found  and  de- 
clared to  be  a  bankrupt ;  and  that  the  said 
John  Russ  Grant  was  chosen  to  be  sole 
assignee  of  the  estate  and  effects  of  the 
said  Henry  Makepeace ;  and  that  the  es- 
tate and  effects  of  the  complainant  Henry 
Makepeace  were  thereupon  duly  assign- 
ed to   the  said  John    Russ  Grant;   and 
that  the  complainant,  Henry  Makepeace, 
has  never  obtained  his  certificate  of  confor- 
mity under  the  said  commission,  and  has, 
ever  since  the  time  he  was  so  found  and 
declared  to  be  a  bankrupt,  been  and  bow  is 
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an  uncertificated  bankrupt.  But,  these  de- 
fendants, for  greater  certainty,  crave  leave  to 
refer  to  the  said  commission  and  to  the  pro- 
ceedings under  the  same*  And  these  defen- 
dants say,  they  have  been  informed  and 
believe  that  the  said  commission  of  bank- 
rupt has  never  been  superseded,  and  is  now 
remaining  in  force;  all  which  &c. 

Mr.  Wakefield  was  in  support  of  the  plea* 
According  to  the  plea,  the  plaintiff,  Make- 
peace, waa  an  uncertificated  bankrupt;  he 
therefore  could  'not  sue ;  and  the  bill,  not 
being  sustainable  by  him,  could  not  be  sua* 
tained  at  all. 

Mr.  Heald  and  Mr.  Koe,  contra. 

Even  if  Makepeace,  being  an  uncertificated 
bankrupt,  is  disqualified  from  being  a  plain- 
tiff, the  bill  is  still  sustainable  by  Small.  He 
is  a  creditor  of  the  two  partnerships,  and  ia 
entided  to  have  his  debts  paid,  and  the  pro- 
perly duly  administered.  There  is  no  au- 
thority for  the  principle  on  which  this  plea 
proceeds.  If  it  is  good  for  anything,  it 
could  be  good  only  as  a  plea  to  a  part  of  the 
bill. 

The  Vke  Chancellor  desired  the  plea  to 
stand  over,  in  order  that  authorities  might 
be  looked  into. 

His  Honour  stated,  that  he  had  a  recol- 
lection of  having  decided,  that,  if  one  of  two 
plaintiffs  had  no  interest  in  the  suit,  the  bill 
could  not  be  sustained. 

No  authorities  were  produced. 

Finally,  the  Vice  Chancellor  held,  that,  if 
one  of  two  or  more  co-plaintiffs  had  no  in- 
terest in  the  suit,  that  fact,  if  apparent  on 
the  face  of  the  bill,  was  a  good  ground  of 
demurrer ;  or,  if  not  apparent  on  the  face  of 
the  bill,  was  a  good  defence  by  way  of 
plea. 

Plea  aliened. 


1S*7 
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HONK  0.  MAWDSLEY, 


A  person,  having  power  to  dispose  of  per- 
tonal  estate,  and  also  of  certain  lands,  gives, 
by  a  will  referring  to  her  power,  the  lands 
to  A,  and  all  she  might  die  possessed  o/":— 
Held,  thai  A  took  only  an  estate  for  life  in 
the  lands. 


Mrs.  Hughes,  on  her  marriage  with  Peter 
Mawdsley,  conveyed  certain  hereditaments, 
in  Great  Neston,  to  Keightley,  his  heirs 
and  assigns,  and  assigned  to  him,  his  exe- 
cutors, &c«,  certain  leasehold  premises,  and 
all  her  lands,  household  goods,  &c,  and 
other  personal  estates,  in  trust,  after  her 
marriage,  as  to  the  household  goods,  &c, 
for  her  separate  use,  and  to  be  at  her  dis- 
posal during  her  life,  and,  after  her  decease, 
and  in  default  of  such  disposal,  in  trust  for 
her  next  of  kin,  as  if  she  had  died  unmar- 
ried and  intestate :  and,  as  to  the  premises 
in  Great  Neston,  to  certain  uses  and  upon 
certain  trusts,  during  Mrs.  Hughes's  life ; 
and,  after  her  decease,  to  the  use  of  such 
persons,  and  for  such  estates,  &c,  as  Mrs. 
Hughes,  by  her  will,  to  be  signed,  sealed 
and  published  in  the  presence  of  two  or 
more  credible  witnesses,  should  appoint; 
and,  in  default  of  such  appointment,  to  the 
use  of  Keighdey,  his  heirs  and  assigns,  upon 
trust  to  sell,  and  to  divide  the  proceeds 
equally  amongst  the  children  of  Mrs. 
Hughes,  at  the  times  therein  mentioned; 
and,  in  default  of  children,  amongst  her 
next  of  kin. 

The  marriage  was  solemnised.  Mrs. 
Hughes,  afterwards  Mrs.  Mawdsley,  died, 
leaving  her  husband,  but  no  children,  her 
surviving. 

By  her  will,  executed  with  the  formality 
required  for  the  exercise  of  the  power,  after 
describing  herself  as  "  having  full  disposing 
power  by  settlement,  made  at  my  marriage 
with  Peter  Mawdsley,  now  in  the  hands  of 
Mr.  Keightley,"  and  giving  several  legacies, 
she  devised  and  bequeathed  as  follows : — "  I 
give,  devise,  and  bequeath  to  my  husband 
Peter  Mawdsley,  my  two  fields  and  house  in 
Great  Neston ;  likewise  the  remainder  of  my 
personalty,  and  all  I  may  die  possessed  of  at 
the  time  of  my  death,  after  the  above  be- 
quests are  fully  discharged,  my  just  debts 
paid,  funeral  expenses,  and  proving  this  my 
last  will  and  testament.  I  nominate  and 
appoint  Mr.  Archibald  Keightley,  and.  my 
husband,  Peter  Mawdsley,  trustees  and  ex- 
ecutors of  this  my  last  will  and  testament." 

The  bill  was  filed  by  the  next  of  km  of 
the  lady,  who  insisted  that  Mr.  Mawdsley 
took  under  the  will  only  a  life  estate. 
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The  husband  demurred  to  the  bill :  the 
ground  of  demurrer  being,  that,  under  the 
will,  he  took  the  fee. 

Mr.  Preston  appeared  to  support  the  de- 
murrer : 
Mr.  Sugden,  contra. 

The  following  were  the  principal  cases 
cited : — 

Hogan  v.  Jackson,  Cowper,  299. 

Doe  v.  Gilbert,  3  Brod.  &  Bing.  86. 

Doe  v.  Rout,  7  Taunt.  80. 
.    Goodtitle  v.  Maddern,  4  East,  496. 

The  Vice  Chancellor, — The  testatrix  was 
a  feme  covert,  who  had  power  to  dispose,  by 
will,  of  estates  in  fee  simple,  of  leasehold 
estates,  and  of  household  goods,  and  other 
personal  estate. 

Her  will,  which  was  executed  as  required 
by  her  power,  commenced  in  the  words  fol- 
lowing : — 

"  I,  A.  Mawdsley,  wife  of  Peter  Mawds- 
ley,  do  make  this,  my  last  will  and  testa- 
ment, in  manner  and  form  following,  having 
full  disposing  power  by  settlement,  made  at 
my  marriage  with  the  above  Peter  Mawds- 
ley, and. now  in  the  hands  of  Mr.  Archibald 
Keightley,  solicitor,  Liverpool,  and  my 
trustee." 

And  then,  after  giving  several  pecuniary 
legacies,  she  says — 

"  I  give  and  devise  to  my  husband,  my 
two  fields  and  house  in  Great  Neston ;  like- 
wise the  remainder  of  my  personalty,  and 
all  I  may  die  possessed  of  at  the  time  of 
my  death,  after  the  above  bequests  are  fully 
discharged,  and  my  just  debts,  funeral  ex- 
penses, and  proving  this  my  last  will  and 
testament." 

The  question  is,  whether  the  fee  in  the 
two  fields  and  house  passed  to  the  husband 
by  force  of  the  words  "  and  all  I  may  die 
possessed  of  at  the  time  of  my  death." 

The  question  is  one  of  great  nicety. 

It  is  first  argued  against  the  husband, 
that,  in  the  disposition  "  all  I  may  die  pos- 
sessed of  &c,"  there  is  no  reference  to  the 
power  under  which  the  will  is  made ;  and 
that,  if  these  words  would  give  a  fee,  where 
a  testatrix  disposes  of  property  of  which 
she  is  the  owner,  they  will  not  have  that 
effect  here.  I  do  not  adopt  that  argument. 
The  introductory  words  purport,  that  the 


will  is  made  only  by  force  of  the  power ; 
and  every  clause  in  the  will  therefore  is  to 
be  referred  to  the  power. 

The  argument  for  the  husband  is,  that 
these  words,  "  all  I  may  die  possessed  of," 
will  have  no  effect  unless  they  operate  to 
pass  the  fee  of  the  estate,  the  whole  personal 
estate  being  disposed  of  by  the  preceding 
parts  of  the  will.  But  I  know  of  no  case 
in  which  words  have  been  held  to  pass  a  fee, 
merely  because  they  would  otherwise  be 
mere  surplusage.  In  all  the  cases  cited, 
either  the  words,  in  their  ordinary  signifi- 
cation, denote  real  estate,  or,  if  the  words 
used  do  not,  in  their  ordinary  signification, 
mean  real  estate,  the  testator  shews  that  he 
meant  to  apply  them  to  real  estate.  In  their 
ordinary  sense,  the  words  "  possessed  of" 
would  not  import  real  estate :  but,  in  Hogan 
v.  Jackson,  the  testator  applied  them  to  real 
estate ;  for  there  he  made  mention  of  "  the 
residue  of  my  effects  real  and  personal." 

In  the  present  case  there  is  nothing  to 
shew  that  the  testatrix  meant  to  use  the 
words  ••  possessed  of"  in  any  other  than 
their  ordinary  sense ;  and  the  expressions 
that  follow,  "  at  the  time  of  my  death,"  im- 
port, that  she  had  personal  estate  alone  in 
her  contemplation,  for  such  words  would 
have  no  application  to  real  estate. 

My  opinion  therefore  is,  on  the  principle 
of  the  decision  of  Doe  v.  Rout,  that  the 
words  in  question  might  have  been  sufficient 
to  have  passed  the  fee,  if,  from  other  parts 
of  the  will,  such  had  appeared  to  have  been 
the  intention,  but  that  no  such  intention 
does  sufficiently  appear.  These  words,  there- 
fore, must  be  construed  as  general  words, 
and  mere  surplusage,  which  do  not  add  to 
the  sense  of  the  will. 

Demurrer  overruled. 


1827.    > 
il27.  J 


1CUSGRAVE  0.    VICX  AND 
ANOTHER. 


April 

A  bill  being  filed  by  the  obligee  of  a  bond 
against  the  personal  representative  of  a  surety, 
who  was  an  obligor,  ana  one  of  the  two  principal 
obligors,  stated,  that  the  other  principal  obli- 
gor was  dead,  that  there  was  no  personal  re- 
presentativelqf  him,  and  that  he  left  no  assets 
out  of  which  the  plaintiff's  demand  could  be 
satisfied: — Held,  that  a  demurrer  jcould  noi 
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be  sustained,  on  the  ground  that  tliere  was  no 
personal  representative  of  one  of  the  two  prin- 
cipal debtors  before  the  Court* 

The  bill,  filed  by  Thomas  Musgrave, 
stated,  that,  by  a  bond  bearing  date  the 
27th  of  January  1825,  Henry  Vick,  Na- 
thaniel Vick  the  younger,  and  Nathaniel 
Vick  the  elder,  jointly  and  severally  bound 
themselves,  their  heirs,  executors,  admi- 
nistrators and  assigns,  to  the  plaintiff,  in 
the  penal  sum  of  4000/.,  conditioned  for 
the  payment  of  2000/.  with  interest.  That 
Nathaniel  Vick  the  elder  died,  and  Eliza- 
beth Vick  was  his  personal  representative. 
That  in  or  about  the  month  of  October 
or  November  1825,  the  said  Henry  Vick 
died  intestate ;  and  "  that  letters  of  admini- 
stration of  his  estate  and  effects  have  not 
been  taken  out,  but  that  the  said  Nathaniel 
Vick  the  younger,  hath  in  fact  possessed 
himself  of  effects  belonging  to  the  said 
Henry  Vick,  and  hath  made  himself  exe- 
cutor, de  son  tort,  to  the  said  Henry  Vick ; 
and  that  the  said  Henry  Vick  died  in  in- 
solvent circumstances,  and  that  there  are 
no  assets  of  the  said  Henry  Vick,  out  of 
which  any  part  of  the  plaintiff's  demand 
can  be  satisfied."  That  a  large  sum  was 
due  upon  the  bond,  and  that  the  plaintiff 
had  not  been  able  to  obtain  payment  of  it. 
The  prayer  was,  that  the  defendant  might 
be  paid  out  of  the  assets  of  Nathaniel  Vick 
die  elder. 

The  only  defendants  to  the  bill  were 
Elizabeth  Vick  and  Nathaniel  Vick  the 
younger. 

From  the  statement  in  the  bill,  it  ap- 
peared that  Henry  Vick  and  Nathaniel 
Vick  the  younger  were  the  principal 
debtors,  and  that  Nathaniel  Vick  the  elder, 
against  whose  estate  relief  was  now  sought, 
was  only  a  surety. 

To  this  bill  there  was  a  demurrer,  on 
the  ground  that  there  was  no  personal  re- 
presentative of  Henry  Vick  before  the 
Court. 

Mr.Bellasis,  in  support  of  the  demurrer, 
contended,  that,though  a  personal  represen- 
tative of  a  surety  might  be  dispensed  with, 
yet  the  suit  could  not  proceed  without  having 
the  principal  obligors  all  before  the  Court, 
in  order  that  contribution  might  be  en- 
forced against  them.    The  plaintiff  might 


himself  cause  representation  to  be  taken 
out  to  Henry  Vick. 

Mr.  Russell,  contr&. 

The  Vice  Chancellor  was  of  opinion,  that 
the  bill  assigned  a  sufficient  reason  for 
not  bringing  a  personal  representative  of 
Henry  Vick  before  the  Court,  and  over- 
ruled the  demurrer. 


1827 
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MUNOZ  V.  DE  TASTET. 


If  a  person  is,  in  respect  of  interest,  a  ne- 
cessary party  to  a  suit,  it  is  not  enough  to 
allege,  that  he  is  out  of  the  jurisdiction  of 
the  Court,  unless  process  be  prayed  against 
him. 

The  circumstances  of  this  case,  as  they 
appeared  originally,  were  stated  in  the 
Law  Journal,  vol.  4.  Chanc.  p.  109. 

The  defect  of  parties,  insisted  on  by  the 
demurrer,  having  been  cured,  the  bill  was 
a  second  time  amended.  This  amended 
bill  stated,  "  That  the  defendant,  Fermin 
de  Tastet,  pretends,  that,  in  and  prior  to 
the  year  1813,  it  was  usual  and  customary 
in  Barcelona,  and  other  parts  of  Catalonia, 
for  individuals  in  great  numbers  to  join  in 
shipments  and  adventures  of  goods  in  part- 
nership together,  to  be  sold  in  Spain,  in 
the  colonies  of  Spain,  or  in  foreign  coun- 
tries, on  their  joint  account,  and  that  the 
proceeds  of  such  shipments  and  adventures- 
should  be  laid  out  in  the  purchase  of  other 
goods,  likewise  to  be  on  such  joint  account ; 
or,  that  the  proceeds  of  the  sale  of  the 
goods  and  merchandizes  originally  shipped 
should,  after  the  sale  thereof,  be  divided 
among  such  joint  adventurers  or  partners, 
in  proportion  to  the  value  of  the  goods  or 
merchandize  contributed  by  them  respec- 
tively ;  and  that,  in  the  transactions  here- 
inbefore mentioned,  of  a  shipment  of  a 
cargo  of  salt  meat,  in  the  year  1813,  vari- 
ous persons  were  concerned  as  adventurers 
or  partners,  and  that  such  salt  meat  be- 
longed to,  and  the  proceeds  arising  from 
the  sale  thereof  were  divisible  between,  or 
among  the  various  persons  who  were  in- 
terested in  the  said  cargo ;  and  that  the 
names  and  residences  of  such  persons,  and 
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the  estimated  value  of  their  respective  pro- 
portions of  the  said  cargo  were  as  follows : 
that  is  to  say,  Miguel  Came,  of  St.  Pera 
de   Rindebitlas,  in  Spain,  231/.  12*.  6 d., 
Catalonian  livres ;  Jaime  Figueras  &  Com* 
pany,  of  Popbla  de  Claranum,  993/.  1 7  s.  lie?., 
&c,  [naming  a  great  number  of  persons, 
and  their  alleged  proportions  of  the  cargo.] 
And   the   said  Fermin  de  Tastet  further 
pretends,  that  the  said  sum  of  5839/.  5s.  IQd. 
belonged  to  all  such  several  persons,  as 
such  adventurers  or  partners,  in  the  pro- 
portions  in  which,  as  he  pretends,  they 
contributed  the  capital  for  the  cargo."  The 
bill  then  charged  the  contrary  of  such  pre- 
tences to  be  true ;  and  "  that  the  said  seve- 
ral persons  so  pretended  to  be  adventurers 
or  partners  in  the  said  cargo  of  salt  meat, 
or  any  of  them,  except  the  said  Francisco 
Boson,  had  no  interest  whatever  in  the 
said  cargo  of  salt  meat,  and  never,  in  any 
manner,  claimed  to  be  interested  therein, 
in  any  other  manner  than  as  general  ere-* 
ditors  of  the  said  firm  of  Riba  &  Dages, 
or  Jacinto  Riba  &  Co. ;  and  that  such  of 
the  said  several  persons  as  pretended  to  be 
adventurers  or  partners  in  the  said  cargo 
of  salt  meat  as  were  living,  and  the  repre- 
sentatives of  such  of  them  as  were  dead, 
claimed  to  be  general  creditors  of  the  said 
firm  of  Riba  &  Dages,  or  Jacinto  Riba 
&  Co.,  and  were  parties  to  all  and  every 
the  aforesaid  proceedings,  in  the  courts 
of  Spain,  under  which  the  plaintiff  was 
duly    appointed    Syndic-commissary,    or 
assignee  of  the  estate  of  the  said  firm  ; 
and  that    all  such  of  the   said    several 
persons  so  pretended  as  aforesaid  to  be 
interested  as  adventurers  or  partners  in 
the  said  cargo  of  salt  meat  as  are  now 
living,  as  also  the  legal  personal  repre- 
sentatives of  all  such  of  them    as  are 
now  dead,  are  resident  in  the  kingdom  of 
Spain,  or  elsewhere  out  of  the  jurisdiction 
of  this  Court,  and  they,  or  any  of  them, 
never  were  or  was  interested  or  concern- 
ed in  the  said  cargo  of  salt  meat  shipped 
from  Barcelona  and  Cadiz  as  aforesaid,  in 
the  year  1813,  any  further  or  otherwise 
than  as  the  proceeds  of  such  cargo  in  the 
hands  of  the  said  Fermin  de  Tastet  and 
Alexander  Barque,  are  part  of  the  assets  of 
the  firm  of  Riba  &  Dages,  or  Jacinto  Riba 
&  Co.,  to  be  recovered  by  the  plaintiff,  as 
such  Syndic-commissary  or  assignee  as 


aforesaid,  and  to  be  applied  by  him  to- 
wards payment  of  the  debts  of  the  said 
firm." 

The  bill  also  claimed  another  sum  of 
3004/.  1  Of.,  as  having  come  into  the  hands 
of  De  Tastet,  as  agent  for  Riba  &  Dages, 
or  for  their  representatives.  With  respect 
to  this  sum,  it  stated,  that  "  De  Tastet 
pretends  that  the  said  sum  of  3004/.  10*. 
did  not  belong  to  the  said  firm  of  Riba  & 
Dages,  or  Jacinto  Riba  &  Co.  alone,  but 
that  Jose  Ayzenana,  Vincente  Ayzenana* 
Julian  Yela,  Simon  Gatieres,  George  Go- 
vies,  Jose  Mariano  Roma  Ramon  Ramitas, 
Ramon  Bangoelhia,  Don  Christobal,  of 
Omoa,  Jose  Antonio  Samoea,  Bernardo  San- 
chel,  and  Gonzalo  Louis  Alfonso,  have  or 
had  some  right  or  interest  in  or  to  the  same:1' 
and  it  charged,  "  that  the  several  persons  in 
that  behalf  last  mentioned  had  no  right 
or  interest  in  the  said  sum  of  3004/.  10*,, 
or  any  part  thereof;  and  that  the  said  Jose 
Ayzenana,  Vincente  Ayzenana,  Julia  Yela, 
Simon  Gatieres,  George  Govies,  Jose  Ma- 
riano Roma  Ramon  Ramitas,  Ramon  Ban- 
goelhia, Don  Christobal,  of  Omoa,  Jose  An- 
tonio Samoza,  Bernardo  Sanchel,  and  Gon- 
zalo Louis  Alfonzo,  are  all  of  them-  resi- 
dent abroad,  out  of  the  jurisdiction  of  the 
Court." 

Process  was  not  prayed  against  any  of 
the  parties  who  were  charged  not  to  have 
an  interest  in  the  suit. 

To  this  bill  a  plea  was  put  in.  It  averred, 
in  substance,  that  the  various  persons  named 
in  the  bill,  and  alleged  to-  be  out  of  the 
jurisdiction,  had  an  interest  in  the  sums 
of  which  an  account  was  prayed ;  and  it 
concluded  in  the  following  manner  '.—"And 
this  defendant  doth  aver,  according  to  the 
best  of  his  knowledge,  information,  and  be- 
lief, that  the  several  persons  hereinbefore 
mentioned,  or  referred  to,  as  having  been 
concerned  in  the  said  joint  adventure  from 
Barcelona  aforesaid,  and  the  said  several 
persons  mentioned  in  the  said  affidavit  of 
the  said  Jacinto  Riba,  and  the  said  Jacinto 
Riba  and  Domingo  Dages  (these  were  the 
individuals,  with  respect  to  whom  the  bill 
stated,  that  the  defendant  pretended  that 
they  had  an  interest  in  the  3004/.  10*.)  are 
entitled  to  or  interested  in  the  said  two  se- 
veral sums  of  5839/.  5s.  10c/.,  and  3004/. 
10*.  Id. ;  and  that  the  said  several  persons 
are  entitled  to  call  upon  this  defendant  t* 
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attount  therefor,  or  the  application  thereof 
respectively,  according  to  their  respective 
proportions  and  interests  in  the  same  sums ; 
and  this  defendant,  therefore,  demands  the 
judgment  of  this  Court,  whether  he  ought 
to  be  compelled  to  make  any  further  or 
other  answer  to  the  said  bill,  unless  or 
mntil  the  several  persons  hereinbefore 
in  that  behalf  named,  and  the  represen- 
tatives of  such,  if  any,  of  them  as  are  dead, 
are  or  shall  be  made  parties  to  the  said 
Ml." 

The  question  was,  whether,  as,  accord- 
ing  to  the  plea,  a  great  number  of  persons 
would  have  been  necessary  parties,  if  they 
had  not  been- without  the  jurisdiction,  it  was 
enough  to  state  them  to  be  out  of  the  ju- 
risdiction, without  praying  process  against 
diem. 

Mr.  Koe  was  in  support  of  the  plea : 
Mr.  Bickersteth  appeared  to  support  the 
faDL 

The  Vice  Chancellor  decided,  that  it  was 
sot  enough  to  state  parties  to  be  out  of 
Che  jurisdiction :  it  was  necessary  to  go  on 
to  pray  process  against  them,  so  that  they 
might  have  an  opportunity  of  appearing  to 
the  suit. 

The  plea  was  allowed,  but  leave  was 
given  to  amend. 


1827.       \ 
4—1 6.3 


ATTORNEY  GENERAL  0.  MILL* 


Hay  14 

ft 

A  Scotchman,  by  a  will  made  in  England 
m  the  English  form,  bequeaths  money  to  trus- 
tees, of  wliom  two  were  resident  in  Scotland, 
upon  trust  to  lay  out  the  same  in  the  purchase 
of  lands  or  rents  of  inheritance  in  fee  simple, 
upon  trust  to  pay  the  rents  to  the  magistrates 
of  a  town  in  Scotland  for  the  benefit  of  persons 
residing  in  or  within  a  certain  distance  of  that 
town : — Held, 

That  the  bequest  was  void  under  the  Mori' 
main  Acts.  * 

David  Mill,  the  testator  in  this  case,  was 
born  in  the  town  of  Montrose,  in  Scotland, 
where  he  resided  in  his  father's  house  for 

•  This  decision  is  now  before  the  House  of  Lords 
on  appeal* 

Vol.  V*  Ciianc* 


many  years.     He  then  went  to  the  West 
Indies,  where  he  amassed  a  very  consider- 
able property.     About  the  year  1786,  he 
returned  to  his  native  country,  and  resumed 
his    original  domicile ;    again    taking   -up 
his  residence  in  Montrose,  with  the  inten- 
tion of  remaining  there  during  the  rest  of 
his  life.     In  the  year  1791,  having  taken  a 
journey  to  London,  on  account  of  business, 
he  was  there  seized  with  illness ;  on  that 
occasion  he  made  his  will,  dated  the  5th  of 
December  1791  ;  and  thereby,  after  direct- 
ing payment  of  all  his  debts,  funeral  and 
testamentary  expenses,  and  after  bequeath- 
ing various  legacies,  "  he  gave  all  the  re- 
sidue of  his  real  and  personal  estate  unto 
James  Mill  of  Camberwell,   his    brother, 
George  Mill  of  Montrose,  Hercules  Mill 
also  of  Montrose,  and  Patrick  Bartlett  of 
the  island  of  Cariacou  ;  upon  trust  to  in- 
vest such  part  of  his  said  estate  as  should  not 
then  consist  of  real  estate,  in  the  purchase 
of  lands,  or  rents  of  inheritance  in  fee  simple, 
which  purchase    or  purchases  he  directed 
sltould  be  made  in  the  name  of  the   said 
trustees,  or  the  survivors  or  survivor  of 
them,  and  by  them  in  due  and  legal  form 
conveyed  from  time  to  time,  together  with 
such   part  or  parts  of  his  real  estate  as 
might  then  happen  not  to  be  sold  or  disposed 
of  for  the  purposes  aforesaid,  to  other  trus- 
tees and  their   heirs — so  as  at  all  times 
thereafter  to  support  and  preserve  a  per- 
petual succession  in  the  lands  and  rents  so 
to  be  purchased,  for  the  intent  and  purpose 
mentioned,  contained,  and  expressed  in  a 
certain  instrument,  or  writing,  in  his  will 
mentioned,  to  be  executed  by  him,  and  to 
bear  even  date  with  his  will ;"  and  he  ap- 
pointed the  said  James  Mill,  George  Mill, 
Hercules  Mill,  and  Patrick  Bartlett,  execu- 
tors of  his  will. 

The  deed,  or  instrument  in  writing, 
referred  to  in  the  will  as  expressing  the 
purposes  to  which  the  rents  of  the  lands  so 
to  be  purchased  were  to  be  applied,  was  a 
deed  poll,  dated  5th  December  1791,  in 
which  the  testator  described  himself  as  for- 
merly of  the  island  of  Cariacou,  in  the  West 
Indies,  but  then  residing  in  Charles-street, 
in  the  parish  of  Mary-le-bone,  in  the  county 
of  Middlesex.  It  recited,  "  that  the  testa- 
tor had  often  observed  with  regret  the  itery 
destitute  situation  in  which  the  daughters 
of  many  gentlemen  in  the  neighbourhood  of 

X 


CASES  IN  CHANCERY: 


his  native  town,  Montrose,  North  Britain, 
have  been  left  at  the  death  of  their  fathers, 
and  that  as  it  was  his  earnest  will  and  de- 
sire to  add  comfort  to  as  many  of  the  per- 
sons of  the  above  description  as  possible, 
he  had  by  his  will  of  even  date,  given,  de- 
vised, and  bequeathed,  all  the  residue  and 
remainder  of  his  estate  and  effects,  what- 
soever and  wheresoever,  in  manner  therein 
mentioned ;  he  therefore  declared  that  the 
said  gift,  devise,  and  bequest,  of  the  residue 
of  his  estate  and  effects  to  the  said  James  Mill, 
O.  Mill,  Hercules  Mill,  and  Patrick  Bartlett, 
and  the  survivors  and  survivor  of  them,  and 
die  heirs,  executors,  administrators,  or  as- 
signs of  such  survivor,  was  so  made  and  given 
them  upon  trust,  that  they,  the  survivors 
and  survivor  of  them,  and  tlie  heirs,  exe- 
cutors, administrators,  and  assigns  of  such 
survivor,  should  yearly,  and  every  year  for 
ever,  pay  the  yearly  rents  of  the  said  trust 
estate  into  the  proper  hands  of  the  follow- 
ing persons,  their  heirs,  and  successors ; 
that  is  to  say,  the  two  persons  who  for  the 
time  being  should  be  the  testator's  nearest 
of  kin,  and  residing  within  twenty  miles  of 
the  town  of  Montrose,  the  said  James  Mill 
and  his  heirs  when  residing  within  the  said 
distance,  Sir  Alexander  Ramsay  of  Balmain, 
hart.,  and  Sir  David  Carnegie  of  Southesk, 
hart.,  and  their  heirs,  when  he  or  they 
should  reside  within  the  said  distance,  and 
to  the  magistrates  of  Montrose  for  the  time 
being ;  it  being  his  desire  and  intention,  that 
neither  of  his  trustees  or  their  heirs,  assigns, 
Or  successors,  should  act  in  the  execution  of 
the  trusts  thereinafter  mentioned,  but  such  as 
ihould  reside  and  live  within  twenty  miles  of 
the  town  of  Montrose  aforesaid;  to  be  by  the 
said  tnistees,  their  heirs,  and  successors, 
applied  upon  trust  yearly,  and  every  year, 
upon  the  19th  of  March  in  every  year  for 
ever,  to  pay,  apply,  and  dispose  of  two 
third  parts  thereof  towards  the  relief  and 
comfort  of  all  such  daughters  of  gentlemen 
*  residing  in  the  neighbourhood  of  Montrose 
aforesaid,  who  should  be  left  at  the  death 
of  their  fathers  destitute  of  support,  or 
with  a  scanty  and  insufficient  maintenance, 
in  manner  following;  (that  is  to  say,)  to 
such  daughters  of  deceased  gentlemen,  who 
before  his  or  their  death  should  have  resi- 
ded in  Montrose  or  within  four  miles  thereof, 
and  which  daughters  should  themselves  re- 
side there,  being  single  and  unmarried* 


having  no  fortunes  or  income  whatever,  the) 
sum  of  501.  per  annum  during  their  several 
lives,  if  they  shall  remain  single  and  unmarri- 
ed, and  in  case  any  such  daughter  should  have 
an  income  or  provision  under  or  less  than 
the  sum  of  5QL  then  such  annual  sum  to  be 
made  up  or  amount  to  601*  a  year  by  his 
said  trustees,  and  persons  who  come  under 
the  description,  should  be  called  the  first 
class  of  this  bounty,  and  be  entitled  to  e> 
preference ;  and  on  tlie  marriage  of  any  such 
daughter,  or  daughters,  he  thereby  declared 
that  the  said  annual  sum  or  sums  so  given 
to  her  or  them  should  cease  and  be  no  longer 
paid;  and  in  case  his  said  trustees,  or  ths> 
survivors  or  survivor  of  them,  their  heirs* 
assigns,  or  successors,  should  think  proper 
at  any  time  or  times  thereafter  to  extend 
this  bounty  to  persons  of  the  description) 
aforesaid  who  should  reside  within  ten  miles 
of  Montrose  aforesaid,  then  he  declared 
such  persons  should  be  called  the  second 
class,  and  entitled  to  benefit  next  after  the 
first  class ;  and  if  it  should  be  found  neces- 
sary to  extend  this  bounty  to  persons  of  the 
before-mentioned  description  residing  within; 
twenty  miles  of  Montrose  aforesaid,  such 
persons  should  be  called  the  third  class,  and 
entitled  to  the  bounty  next  after  the  first 
and  second  bounty  aforesaid.  And  it  being 
his  wish  and  desire  that  this  bounty  may 
assist  and  add  comfort  to  as  many  persons 
as  possible,  he  thereby  declared  his  mean- 
ing to  be,  that  such  persons  of  the  above 
description  who  should  require  the  least  aid 
and  assistance  should  have  a  preferable 
claim  to  the  before-mentioned  bounty.  And 
upon  this  further  trust,  that  they,  his  said 
trustees,  and  the  survivors  and  survivor  of 
them,  his  heirs  and  successors  as  aforesaid, 
should,  on  the  said  1 9th  of  March  in  each 
and  every  year,  pay  and  distribute  the 
whole  of  tlie  other  remaining  one  third  part 
of  the  rents,  issues,  and  profits,  to  be  by 
them  received  as  aforesaid,  unto  and  amongst 
all  such  persons  born  and  residing  within 
the  several  distances  of  Montrose,  and 
classed  in  such  manner  as  hereinbefore* 
mentioned  concerning  the  indigent  and  dis- 
tressed daughters,  who  should  appear  to 
his  said  trustees,  their  heirs,  assigns,  or 
successors,  to  be  proper  objects  of  this 
charitable  distribution,  in  sums  not  exceed- 
ing SL  to  each  individual/1  The  testator, 
then,  gave  directions  for  appointing  new* 
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trustees,  from  time  to  time,  in  the  room  of 
those  dying  or  desirous  of  relinquishing  the 
trust,  or  ceasing  to  live  within  twenty  miles 
of  Montrose ;  and  he  also  directed,  that,  if 
it  should,  at  any  time  thereafter,  happen  that 
the  number  of  voices  should  be  equal  on 
any  matter  or  subject  relative  to  the  execu- 
tion of  the  trusts,  the  trustee  who  should 
be  nearest  of  kin  to  him  (the  testator) 
should,  upon  all  such  occasions,  have  the 
casting  vote ;  and  he  particularly  recom- 
mended to  his  trustees,  that,  whenever 
any  vacancy  should  happen  as  aforesaid,  to 
elect  some  of  his  next  of  kin  as  trustees  of 
this  bounty,  besides  the  two  nearest  of  kin 
who  might  then  happen  to  be  trustees,  if 
any  could  be  found  resident  within  twenty 
miles  of  Montrose  aforesaid,  and  should  be 
considered  fit  and  proper  persons  to  act  in 
the  execution  of  the  trusts  aforesaid. 

The  testator,  afterwards  resided  at  Bath, 
and  there  executed  several  codicils  to  his 
will.  By  one  codicil,  he  appointed  his 
brother,  Mr.  John  Mill,  of  Fearne,  m  the 
county  of  Angus,  in  Scotland,  joint  execu- 
tor of  his  will,  and  joint  trustee  under  the 
supplementary  instrument.  By  another,  he 
bequeathed  all  the  rest,  residue,  and  re- 
mainder of  his  estate,  effects,  and  premises 
whatsoever,  not  before  given  and  bequeathed 
by  his  will  and  codicils,  unto  his  brother 
John  Mill,  and  Gavin  Browne,  their  execu- 
tors, administrators,  and  assigns,  to  be 
equally  divided  between  them,  share  and 
share  alike,  and  appointed  them  executors 
of  his  will  and  codicils,  and  confirmed  the 
appointment  of  James  Mill,  Hercules  Mill, 
and  Patrick  Bartlett,  to  be  trustees  thereof. 

In  April,  1805,  the  testator,  Mr.  David 
Mill,  died  without  having  in  any  manner 
altered  his  will  and  codicils  and  supplemen- 
tary deed,  and  Gavin  Browne  and  John  Mill 
proved  the  will  and  codicils. 

No  notice  of  the  charitable  bequest  was 
given  to  the  magistrates  of  Montrose,  or  to 
any  party  interested  in  its  establishment. 

In  1806,  an  amicable  suit  was  instituted 
by  Browne  as  plaintiff  against  his  surviving 
co-executors,  Mr.  John  Mill  and  Patrick 
Bartlett,  and  the  Attorney  General.  The 
bill  charged,  amongst  other  things,  that  the 
residue  of  the  testator's  real  and  personal- 
estate  was  not  applicable  to  the  charitable 
purposes  mentioned  in  the  deed  executed  in 
1791  by  Mr.  David  Mill,  and  referred  to 


by  his  will;  that  the  purposes  of  the 
said  deed  were  such  as  could  not  be  carried 
into  effect ;  and  that  such  residue,  there* 
fore,  passed  by  the  said  subsequent  testa- 
mentary instruments,  and  that  it  ought  so 
to  be  declared  by  the  Court.  It  prayed, 
among  other  things,  that  the  devise  and 
bequest  of  the  residue  and  remainder  of 
the  real  and  personal  estate  of  Mr.  David 
Mill,  for  the  purposes  of  the  deed  referred 
to  in  the  will  of  Mr.  David  Mill,  might  be 
declared  void ;  and  that  the  plaintiff,  toge- 
ther with  Mr.  John  Mill,  might  be  declared 
entitled  to  the  residue  of  the  said  real  and 
personal  estate,  in  equal  moieties. 

In  1808,  this  suit  was  heard  at  the  Rolls, 
when  the  common  decree  was  made  for 
an  account  of  the  testator's  estate.  The 
Master  made  his  report  in  February  1809, 
and,  on  the  13  th  of  June  1809,  the  cause  waa 
heard  on  further  directions.  On  that  occasion, 
without  any  argument  as  to  the  validity  or 
invalidity  of  the  bequest  for  the  Scotch, 
charity,  a  decree  was  made,  which,  without 
containing  any  declaration  as  to  the  va- 
lidity of  the  charity,  directed  that  the  said 
Master  should  divide  the  clear  residue  of 
the  testator's  personal  property,  which 
amounted  to  39,226&  11*.  9<2»  three  per 
cent.  Bank  Annuities,  and  18,6844.  3s.  Ba\ 
four  per  cent,  stock,  into  two  equal  moie- 
ties ;  one  of  which  moieties  was  to  be  trans* 
ferred  to  Browne,  and  the  other  to  the  de- 
fendant, Mr.  John  Mill. 

At  length,  the  magistrates  of  Montrose 
received  information  of  the  contents  of  the 
testator's  will,  and,  in  1823,  they  caused  an 
information  to  be  filed  at  their  relation  by 
the  Attorney  General,  against  Browne  and 
George  Mill  Nicholson,  (who  resided  in 
Scotland,  and  was  the  heir-at-law  of  John 
Mill,  the  surviving  trustee  for  the  Scotch 
charity,)  praying  that  it  might  be  declared, 
that,  under  the  direction  to  lay  out  the  residue 
of  the  personal  estate  of  the  testator,  Mr* 
David  Mill,  in  the  purchase  of  lands  or 
rents  of  inheritance,  for  charitable  purpose* 
to  be  executed  in  Scotland,  as  expressed  in 
the  said  deed,  the  trustees  for  the  time  being 
were  authorized  or  empowered,  or  had  the 
option,  to  purchase  lands  or  rents  of  inhe- 
ritance in  fee  simple  in  Scotland,  for  the 
said  purposes,  and  that  the  residue  of  the 
personal  estate  might  be  eo  laid  out  accor- 
dingly. 
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To  this  information  Browne  put  in  a  ge- 
neral demurrer,  on  the  ground  that  the  de- 
cree made  at  the  Rolls  on  further  directions 
was  a  bar  to  the  suit.  When  the  matter 
came  on,  the  Vice  Chancellor,  to  remove  any 
technical  difficulty  which  might  prevent  the 
question  as  to  the  validity  of  the  bequest 
from  being  decided,  suggested,  that  the 
demurrer  should  be  withdrawn,  in  order 
that  the  defendant  might  plead  the  decree 
on  further  directions,  and  that  the  Attorney 
General  should  present  a  petition  to  have 
the  said  decree  on  further  directions  re- 
heard upon  appeal,  at  the  same  time  with 
the  plea. 

This  suggestion  was  adopted :  the  decree 
on  further  directions  was  pleaded,  and  a 
petition  of  appeal  from  that  decree  was 
presented. 

The  question  upon  the  plea,  and  the  pe- 
tition of  appeal  was,  whether  the  bequest 
to  the  charity  was  valid. 

Sir  C.  Wetherell  and  Mr.  Sugden  appear- 
ed to  support  the  petition  of  appeal,  and  to 
resist  the  plea. 

This  is  the  will  of  a  Scotchman,  who  be- 
queaths the  residue  of  his  personal  estate 
to  trustees,  of  whom  two  at  least  are  resi- 
dent in  Scotland,  upon  trust  to  purchase 
lands,  of  which  the  rents  are  to  be  paid  to 
the  magistrates  of  a  town  in  Scotland  for 
charitable  purposes,  of  which  the  inhabi- 
tants of  that  town  and  its  immediate  vici- 
nity are  the  exclusive  objects.  Under  such 
circumstances,  the  trustees  must  be  pre- 
sumed to  have  an  option  to  purchase  lands 
in  Scotland  :  and,  then,  the  bequest  must  be 
sustained.  For  this  Court  will  give  effect 
to  a  bequest  to  lay  out  money  in  the  pur- 
chase of  lands  in  Scotland  for  a  charitable 
purpose  to  be  executed  in  that  country, 
where  such  bequest  occurs  in  an  English 
will. 

In  all  questions  on  the  construction  of  the 
Statute  of  Mortmain,  where  two  modes  oc- 
cur, by  either  of  which  the  will  may  be 
complied  with,  but  by  one  of  which  modes 
the  gift  would  be  defeated  by  the  operation 
of  the  Statute,  while  by  the  other  mode  the 
Statute  would  not  apply,  the  Court  has 
preferred  that  mode,  by  which  the  charitable 
purpose  can  be  effected ;  and  this  principle 
is  applicable,  not  merely  to  cases  where  the 


trustees  have,  by  the  words  of  t&e  will,  an 
express  authority  to  adopt  either  mode;  but 
where,  (as  in  this  case),  from  circumstances 
appearing  on  the  face  of  the  will,  that  op- 
tion can  be  reasonably  implied.  Where  a 
Scotchman  (even  domiciled  in  England)  be- 
queaths money  to  Scotch  trustees,  to  be  laid 
out  in  the  purchase  of  land,  of  which  the 
rents  are  to  be  paid  to  persons  in  Scotland, 
for  Scotch  purposes,  would  it  not  be  a  for- 
ced construction  to  hold  that  the  trustees 
have  no  authority  or  option  to  purchase 
lands  in  Scotland,  even  if  the  persons  en- 
titled to  the  rente  should  require  it?  If  the 
trustees,  without  the  direction  of  any  Court, 
should,  from  motives  of  convenience  to 
themselves  and  the  parties  beneficially  in- 
terested, have  laid  out  the  money  on  land  in 
Scotland ;  could  such  a  purchase  be  held  a 
breach  of  trust — could  they  be  compelled  to 
rescind  such  a  purchase,  in  order  wholly  to 
defeat  the  object  of  the  trust  ? 

OliphantY.   HendricQ),   and   Mackin- 
tosh v.  Townsend  (2),  were  cited* 

Mr.  Home  and  Mr.  Lynch,  contra,  argued 
that  this  was  the  simple  case  of  a  bequest  to> 
lay  out  money  in  the  purchase  of  lands  for  a 
charitable  purpose;  and  therefore  void. 
That  the  objects  of  the  charity  were  Scotch, 
and  were  to  be  executed  in  Scotland,  did 
not  affect  the  application  of  the  Statute  of 
Mortmain.  There  was  neither  principle 
nor  authority  for  holding,  that  the  trustees 
had  an  option  of  purchasing  lands  in  Scot- 
land, because  the  rents  were  to  be  paid  to 
persons  resident  in  Scotland. 

Lord  Ltndhurst,  Chancellor,  was  of  opi- 
nion, that  there  was  nothing  in  the  will  which 
could  enable  him  to  say,  that  it  was  the  in- 
tention of  the  testator  that  his  trustees 
should  have  the  option  of  laying  out  the 
money  in  the  purchase  of  lands  in  Scotland. 
The  bequest,  therefore,  was  void,  under 
the  Mortmain  Acts. 

The  plea  was  allowed,  and  the  decree 
made  at  the  Rolls  was  affirmed* 


(1)  1  Bro.  Chan.  Cas.  571. 

(2)  16  Veaey,  $30. 
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FARMER  V.  BRADFORD. 


A,  upon  the  marriage  of  his  niece  with  B, 
conveyed  lands  at  S.  to  trustees,  to  the  use, 
after  the  marriage,  of  him  A  for  life,  re- 
mainder to  the  use  of  the  trustees  for  Jive  hun- 
dred years  ;  remainder  to  such  uses  as  A  by 
deed  or  will  should  appoint :  the  term  of  jive 
hundred  years  rvas  declared  to  be  on  trust  to 
raise  1000/.  after  the  death  of  A,  and  pay 
the  interest  to  B,  during  his  life,  and  after 
his  death  to  his  wife,  the  niece,  if  she  survived 
Him  ;  and,  after  their  death,  to  pay  the  prin- 
cipal to  the  children  of  the  marriage,  but 
if  there  were  no  children  living  at  their  de- 
ceases to  such  persons  as  A  by  deed  or  will 
should  appoint,  and,in  default  of  appointment, 
to  the  executors  and  administrators  of  the 
niece. 

The  niece  died  in  the  lifetime  of  her  hus- 
band and  of  A,  leaving  no  children  of  the 
marriage ;  A,  by  his  will,  not  referring  to 
his  power,  devised  his  lands  at  S.  to  C;  and 
the  husband  of  the  niece  administered  to  her : 
—Held, 

That  A's  will  operated  as  a  devise  of  his 
interest,  not  as  an  execution  of  his  power: 

Thai  the  will  did  not  operate  upon  the 
charge  of  1000/.,  but  that  sum  vested  abso- 
lutely in  B,  as  administrator  of  his  wife, 
subject  to  the  life  interest  which  B  took  under 
the  settlement. 

By  indentures  of  lease  and  release, 
bearing  date,  respectively,  the  8th  and  9th 
of  May  1801,  and  executed  by  way  of  set- 
tlement upon  the  marriage  between  Wil- 
liam Farmer  and  Sarah  Peek,  William 
Peek,  uncle  of  Sarah,  conveyed  certain 
lands  in  Lushill  to  the  use  of  him,  William 
Peek,  and  his  heirs,  until  the  intended 
marriage  should  be  solemnized ;  and  after 
the  solemnization  thereof,  to  the  use  of  him 
William  Peek  and  his  assigns,  during  his 
life,  without  impeachment  of  waste  ;  with 
remainder  to  the  use  of  James  Bradford, 
his  executors,  administrators,  and  assigns, 
for  the  term  of  five  hundred  years ;  and, 
after  the  expiration  or  other  sooner  deter- 
mination of  the  said  term,  then  to  the  use 
of  such  person  and  persons  for  such  estate 
and  estates  as '  the  said  William  Peek,  at 
any  time  or  times  during  his  life,  by  such 
deed  or  deeds,  instrument  or  instruments 


in  writing,  as  .therein  mentioned,  or  by  his 
last  will  and  testament  in  writing,  to  be 
signed  and  published  by  him  in  the  pre- 
sence of,  and  to  be  attested  by  three  or 
more  credible  witnesses,  should  give,  de- 
vise, direct,  limit,  or  appoint ;  and  in  de- 
fault thereof  to  the  use  of  the  said  Wil- 
liam Peek,  his  heirs  and  assigns  for  ever. 
The  term  of  five  hundred  years  was  de- 
clared to  be  limited  to  the  said  James  Brad- 
ford, his  executors,  administrators,  and 
assigns,  upon  trust,  after  the  death  of  Wil- 
liam Peek,  to  raise  and  levy  the  sum  of 
1000/.  with  interest,  at  5  per  cent.,  after 
the  rate  of  51.  for  every  lOOtf.  for  a  year, 
from  the  decease  of  the  said  William  Peek, 
and  to  permit  the  said  William  Farmer,  and 
his  assigns,  to  receive  the  clear  yearly  in- 
terest and  proceeds  thereof  during  his  life ; 
and  after  his  decease,  in  case  Sarah  Peek 
should  survive  him,  upon  trust  to  pay  the 
interest  to  Sarah  Peek  during  her  life ;  and 
after  the  decease  of  the  survivor  of  Wil- 
liam Farmer  and  the  said  Sarah  Peek, 
upon  trust  to  pay  the  said  sum  of  1000/., 
and  the  interest  and  proceeds  thereof,  unto 
and  amongst  all  and  every  the  sons  and 
daughters  of  W.  Farmer,  and  Sarah  Peek 
lawfully  begotten,  and  their  children,  in 
case  any  of  them  should  be  then  dead, 
leaving  issue,  according  to  such  appoint- 
ment ;  and  in  default  thereof,  then,  in  such 
manner  as  therein  in  that  behalf  expressed 
and  directed ;  and  if  there  should  be  no  such 
son  or  sons,  daughter  or  daughters,  nor  any 
issue  of  any  such  son  or  daughter,  living 
at  the  time  of  the  decease  of  William  Far- 
mer and  the  said  Sarah  Peek,  upon  trust 
to  pay  the  said  sum  of  1000/.  unto  and 
for  the  benefit  of  such  person  and  persons, 
and  for  such  intents  and  purposes,  and 
subject  to,  with,  and  under  such  charges, 
conditions,  provisos  and  restrictions,  and 
in  such  manner  and-  form  as  the  said  Wil- 
liam Peek,  at  any  time  or  times  during  his 
life,  by  such  deed  or  instrument  in  writing 
as  therein  mentioned,  or  by  his  last  will 
and  testament  in  writing,  signed  in  the 
presence  of,  and  attested  by  three  or  more 
credible  witnesses,  should  direct  or  appoint, 
of  and  concerning  the  same,  or  any  part 
thereof;  and,  in  default  of  such  direction 
or  appointment,  upon  trust  to  pay  the 
same  unto  the  executors  or  administrator* 
of  the  said  Sarah  Peek, 


168 


CASES  IN  CHANCERY : 


The  marriage  between  W.  Farmer  and 
Sarah  Peek  took  place  shortly  after  the 
date  of  the  said  indenture  of  settlement ; 
and,  in  June  1 803,  the  wife  died,  leaving  only 
one  child,  vie.  an  infant  daughter,  who 
died  in  a  few  weeks  after  her  mother. 

William  Peek  made  his  will,  bearing 
date  the  13th  of  January  1821,  executed 
and  attested  so  as  to  pass  freehold  estates, 
but  not  making  any  allusion  to  his  power. 
By  it  he  devised  the  mansion,  lands,  tene- 
ments, hereditaments,  and  premises  at  Lus- 
hill,  and  all  other  his  real  estate  and  pre- 
mises whatsoever  and  wheresoever,  unto 
and  to  the  use  of  his  great  nephew  W.Peek, 
his  heirs  and  assigns  for  ever.  He  then 
gave  various  legacies,  and  bequeathed  all 
die  residue  of  his  personal  estate  to  his 
great  nephew  William. 

The  1000/.  had  not  been  raised. 

The  bill  was  filed  by  William  Farmer, 
Who  had  taken  out  administration  to  his 
wife,  against  William  Peek,  the  devisee  of 
the  settlor,  and  against  the  trustee  of  the 
term,  praying  that  he  might  be  declared 
to  be  entitled  to  the  1000/.,  and  that  it 
might  be  ordered  to  be  raised. 

The  defendant  Peek  claimed  to  be  en- 
titled to  the  1000/.,  subject  to  the  life  in- 
terest of  William  Farmer,  on  the  ground 
that  the  will  might  be  considered  as  an  ap- 
pointment of  it  to  him. 

Mr.  Sugden  was  for  the  plaintiff*. 

In  the  events  that  have  happened,  the 
1000/.  belongs  to  the  executors  or  admi- 
nistrators of  Sarah  Peek,  subject  to  the 
life  interest  of  her  husband  in  it,  and 
to  a  power  of  disposing  of  it  reserved 
to  William  Peek.  The  only  question, 
therefore,  is,  has  he  appointed  itf  He  has 
not :  for  the  will  makes  no  mention  of  his 
power,  and  operates  only  as  a  devise  and 
bequest  of  what  belonged  to  him.  The 
plaintiff,  therefore,  is  entitled  to  the  life 
interest  in  the  1000/.  in  his  own  right,  and 
to  the  sum  absolutely  expectant  on  that 
life  interest,  as  administrator  of  his  wife. 

Mr.  Preston  appeared  for  William  Peek, 
and  contended,  that  the  will,  operating 
upon  the  Lushill  estate,  was  to  be  con- 
sidered as  an  exercise  of  his  power,  and  a* 


passing  all  the  interest  of  any  kind  which 
the  testator  had  in  those  lands,  or  could 
appoint,  and  consequently  extended  to  the 
charge  of  1000/.,  which  he  had  the  power 
of  giving  to  whomsoever  he  chose.  He 
cited  Bullock  v.  Fladgate(\),  and  Pearson 
v.  Lane(%). 

The  Master  of  the  Rolls. — I  am  of  opi- 
nion that  the  settlement  converted  the 
1000/.  into  personal  estate,  out  and  out ; 
and  that,  if  it  had  been  limited,  in  default 
of  appointment,  to  the  executors  of  the 
settlor,  instead  of  to  the  executors  of  the 
niece,  it  would  have  passed  by  the  bequest 
of  his  personal  estate,  and  not  by  the  de- 
vise of  his  real  estate.  The  real  estate 
passes  under  the  will,  by  virtue  of  the 
testator's  interest,  and  not  of  his  power. 
Even  if  the  settlor  had  sold  the  estate  to 
a  purchaser,  it  would  not  have  extinguish- 
ed the  charge.  I  declare,  therefore,  that 
the  plaintiff  is  entitled  to  the  1000/. 


■:} 


HENVILL  V.  WHITAKER. 


1827 

May, 

A  testator  directs  all  his  debts  to  be  paid 
by  his  executor  thereinafter  named:  then, 
after  giving  some  legacies  and  an  annuity, 
he  devises  all  his  real,  personal,  and  eopy- 
hold  estates  to  A.  B.f  and  appoints  hint  hit 
executor : — the  testator's  debts  are  a  charge 
on  all  the  property  which  A.  B.  takes  under 
the  mil. 

William  Whitaker  made  his  will,  exe- 
cuted and  attested  so  as  to  pass  freehold 
estates,  in  the  following  words : — 

"  First,  I  will  and  direct  that  all  my  just 
debts  and  funeral  expenses  be  fully  paid 
and  satisfied  by  my  executors  hereinafter 
named ;  I  give  and  bequeath  unto  my  dear 
sister  Susannah,  the  wife  of  Robert  smith, 
esq.,  the  sum  of  £000/.,  to  be  at  her  own 
disposal ;  to  my  dear  nephew  Walter  Whi- 
taker I  give  and  bequeath  the  sum  of  3000/. ; 
to  Thomas  Bowyer  Bower,  esq.,  husband  of 
my  niece  Harriott,  my  late  brother's  daugh- 
ter, I  give  and  bequeath  the  sum  of  1500/. 
upon  condition  that  he  duly  secures  to  be 


(1)  l  Ves.  &  K  471. 
(2)17 
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paid  to  my  niece  the  interest  of  the  said 
sum  of  1500/.,  in  case  she  shall  survive  her 
said  husband,  during  her  natural  life,  in  ad- 
dition to  the  settlement  made  on  her  pre- 
vious to  her  marriage ;  I  give  and  bequeath 
unto  my  sister-in-law  Mrs.  Mary  Whitaker 
the  sum  of  100/. ;  I  give  unto  my  house- 
keeper MrB.  Mary  Hannen,  in  consideration 
of  her  faithful  services,  the  sum  of  500/.  to 
enable  her  to  purchase  an  annuity  of  60/. 
for  her  life,  if  she  shall  think  fit  so  to  do  ; 
and  I  give  and  bequeath  to  Mrs.  Mary 
Barnard,  of  Mere,  the  sum  of  120/. ;  which 
several  legacies  I  will  and  direct  shall  be 
paid  within  twelve  months  next  after  my 
decease ;  I  give  and  devise  unto  Elizabeth 
Rose  Cotraan,  niece  of  the  said  Mary  Han- 
nen, an  annuity  of  40/.,  to  be  paid  to  her 
for  and  during  her  natural  life,  and  to  be 
issuing  and  payable  out  of  my  farm  and 
lands  in  Motcombe,  called  Paynes  Place,, 
which  I  hereby  charge  and  subject  therewith, 
by  half-yearly  payments  at  Michaelmas  and 
Lady-day,  the  first  payment  to  commence. 
on  such  of  those  daya  as  will  first  happen 
next  after  my  decease,  with  full  power  for  my 
said  annuitant,  on  non-payment  of  the  said 
annuity  within  twenty  days  after  the  same 
shall  become  due,  to  enter  and  distrain  for 
the  same  as  in  cases  of  distress  for  non- 
payment of  rent ;  and  it  is  my  particular 
wish  and  desire  that,  during  the  minority  of 
any  said  annuitant,  my  nephew  William 
Whitaker,  my  residuary  devisee,  or  the  fu- 
ture proprietor  of  the  said  estate,  would 
pay  and  apply  the  said  annuity  for  the  edu- 
cation, benefit,  and  maintenance  of  the  said 
Elizabeth  Rose  Cotman ;  and  it  is  also  my 
further  wish  and  desire  that  any  savings 
that  can  be  made  during  her  minority  may 
accumulate  together  and  be  applied  in  ap- 
prenticing her  out  or  advancing  her  in  the 
world;  and,  all  my  real,  personal,  and  copy- 
hold estates  whatsoever  and  wheresover, 
subject  to  the  above-mentioned  legacies  and 
annuity,  I  give,  devise,  and  bequeath  unto 
my  nephew  William  Whitaker,  to  hold  to 
him,  his  heirs,  executors,  administrators, 
and  assigns ;  and  I  appoint  him  executor 
hereof." 

•  By  a  codicil,  he  gave  some  legacies,  and 
a  small  annuity. 

The  question  was,  whether  the  debts  of 
the  testator  were  a  charge  on  his  resi* 


duary  freehold  and  copyhold  estate  which 
the  executor  took. 

Mr.  Sugden  contended,  that  the  debts 
were  not  charged  on  the  real  estate.  The 
direction  that  they  should  be  paid  by  the 
executor  was  nugatory ;  it  was  no  more 
than  the  law  would  have  implied.  The 
circumstance  of  the  real  estate  being  de- 
vised to  the  same  person,  who  is  executor, 
cannot  create  a  charge  upon  that  real 
estate. 

Mr.  Shadn>eU(contrk)  argued,  that  the  di- 
rection that  the  debts  should  be  paid  by  the 
executor,  would  have  been  useless,  if  the  tes- 
tator had  meant,  that  the  personalty  should 
be  the  only  fund  for  that  purpose.  The  real 
and  personal  estate  were  to  be  blended 
into  one  common  fund  :  in  the  hands  of 
the  residuary  legatee  and  devisee,  that 
fund  was  to  be  subject  to  legacies  and  an- 
nuities :  much  more  must  it  have  been  the 
testator's  intention,  that  it  should  be  charg- 
ed with  the  payment  of  his  debts. 

The  following  cases  were  cited : 

Williams  v.  Chitty,  8  Vesey,  345. 
Bridget  v.  Landon,  cited  in  William  v. 

Chitly. 
Porvel  v.  Robins,  7  Vesey,  209. 

May  14. — Sib  John  Leach,  the  Master 
of the  Rolls,  was  at  first  inclined  to  think, 
that  the  debts  were  not  charged  on  the  real 
estate,  inasmuch  as  the  character  of  exe- 
cutor related  only  to  personal  estate ;  and 
he  said,  that,  independently  of  the  authori- 
ties, he  should  hold,  that  the  debts  were  not 
charged  on  the  real  estate. 

The  case  was  again  spoken  to. 

Finally,  his  Honour  held,  that  the  words 
were  to  have  the  same  construction  as  if 
the  testator  had  directed,  that  his  debts 
should  be  paid  by  William  Whitaker,  and 
had  afterwards  devised  his  real  estate  to 
William  Whitaker.  The  property  which 
the  devisee  so  took,  must  be  subject  to  the 
condition  annexed  to  it :  and,  therefore v 
the  debts  were  a  charge  on  all  the  property 
which  William  Whitaker  took  under  the 
will. 
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cases  in  Chancer*  : 


Finch  v.  Ratterslet. 

In  the  argument  and  in  the  decision  of 
Henvill  v.  JVhitaker,  considerable  stress 
was  laid  on  the  case  of  Finch  v.  Hattersley. 
The  Master  of  the  Rolls  caused  the  Re- 
gistrar's Book  to  be  examined,  in  order 
that  the  particulars  of  that  case  might  be 
ascertained.  It  appeared  to  be  as  fol- 
lows : — 

Between — Jonas  Finch  and  Michael  Fen- 
jon,  specialty  creditors  of  James  Hat- 
tersley,  deceased,  on  behalf  of  themselves 
and  of  all  other  the  creditors  of  the  said 
James  Hattersley,  plaintiffs ; 

Robert  Hattersley,  eldest  son  and  heir- 
at-law  of  the  said  James  Hattersley,  an 
infant,  Mart  Hattersley,  widow  and 
executor  of  the  said  James  Hattersley, 
and  others,  defendants. 

The  bill  stated,  that  James  Hattersley 
was  indebted  to  the  plaintiffs  Jonas  Finch 
and  Michael  Fenton,  upon  bond,  and  that 
the  said  James  Hattersley,  being  so  indebted, 
and  possessed  of  a  large  real  estate  in  the 
county  of  York,  and  possessed  of  a  consi- 
derable personal  estate,  duly  made  his  will, 
dated  the  25th  October  1773,  and  thereby 
directed,  that  all  his  debts  to  the  value  of 
twenty  shillings  in  the  pouild,  and  his  fune- 
ral charges,  should  be  paid  and  discharged 
by  his  executors  thereinafter  named;  and 
he  gave  and  bequeathed  unto  his  dearly 
beloved  wife  (the  defendant)  Mary  Hatters- 
ley, all  and  singular  his  houses,  messuages, 
lands,  and  tenements  whatsoever,  with  their 
and  every  of  their  appurtenances,  situate, 
lying,  and  being  in  the  township  of  Barnes- 
ley,  in  the  said  county  of  York,  or  in  the 
parish  or  precincts  thereof;  and  he  gave  to 
his  said  wife  Mary  all  the  rest  of  his  goods 
and  chattels  and  personal  estates  whatso- 
ever, which  said  houses,  messuages,  lands, 
tenements,   goods,    chattels,  and  personal 
estate  he  willed,  should  be  freely  possessed 
and  enjoyed  by  his  said  wife  Mary  for  and 
during  her  life ;  and,  at  the  end  thereof,  he 
willed,  that  they  should  be  shared  and  di- 
vided by  his  said  wife  among  such  of  his 
said  children  as  should  be  then  living,  in 
such  proportions  as  she  should  think  proper, 
and  he  thereby  constituted  the  said  defen- 
dant Mary  (his  wife)  executrix  of  his  said 
will. 


It  further  stated,  that  the  defendant  Mary 
HatteYsley  proved  the  will,  and  undertook 
the  executorship  and  took  possession  of  the 
testator's  real  estates,  and  received  the  rents 
and  profits  from  the  time  of  his  death,  and 
also  possessed  herself  of  the  personal 
estate. 

The  prayer  was,  that  the  will  might  be 
established,  and  the  trusts  thereof  perform- 
ed, and  that  an  account  might  be  taken  of 
the  testator's  real  and  personal  estate,  and 
also  an  account  of  what  was  due  to  the 
plaintiffs  and  the  other  creditors  of  the  tes- 
tator ;  and  that  the  amount  of  such  debts 
might  be  paid  out  of  the  testator's  personal 
estate,  if  the  same  should  be  sufficient  for 
that  purpose  ;  but,  if  the  same  should  not 
be  sufficient,  then  that  the  said  testator's 
real  estates,  or  so  much  thereof  as  should 
be  sufficient  for  that  purpose,  might  be  sold 
under  the  decree  of  the  Court. 

Robert  Hattersley,  the  heir-at-law,  (who 
was  an  infant,)  submitted,  by  his  answer, 
his  rights  to  the  judgment  of  the  Court. 

Mary  Hattersley,  the  widow  and  execu- 
trix, and  the  other  children,  admitted,  by 
their  answer,  the  facts  in  the  bill,  and  that 
the  testator  was,  at  the  time  of  his  death, 
possessed  of  a  real  estate  in  the  county  of 
York,  of  the  yearly  value  of  28/.  2*.  Mary 
Hattersley  further  admitted,  that  she  en- 
tered upon  the  real  estate,  and  also  posses- 
sed herself  of  a  very  considerable  portion 
of  the  personal  estate,  but  which  she  be- 
lieved was  not  sufficient  to  pay  the  testator's- 
debts. 

The  decree  declared,  that  the  will  of  the 
testator  was  well  proved,  and  that  the  same 
ought  to  be  established,  and  the  trusts  there- 
of performed  and  carried  into  execution  : 
it  then  directed  an  account  of  what  was  due 
to  the  plaintiffs  and  all  other  the  creditors 
of  the  testator,  and  of  his  funeral  expenses, 
and  an  account  of  the  personal  estate  of  the 
said  testator  come  to  the  hands  of  the  de- 
fendant Mary  Hattersley :  and  it  ordered 
the  personal  estate  to  be  applied  in  payment 
of  the  debts  of  the  plaintiffs  and  all  other 
creditors  of  the  testator :  But  in  case  the 
said  testator's  personal  estate  should  not 
be  sufficient  for  payment  of  the  said  tes- 
tator's debts  and  funeral  .expenses — His 
Honour  did  declare,  "  that  the  deficiency 
ought  to  be  made'  good  out*  of  the  said 
testator's  real  estate,  and  did  decree  that 
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such  deficiency  be  raised  by  sale  or  mort- 
gage of  tbe  said  testator's  real  estate,  or  a 
sufficient  part  thereof."— Reg.  Lib.  1775. 
A.fo.  223. 


«.  J 


DA  COSTA  V.  KIKB. 


1827 

May  28 

A  testator  gives  a  residue  to  his  widow, 
for  lift,  and,  after  her  decease,  to  C,  to  be  at 
her  own  disposal;  but  if  C  should  happen  to 
die,  leaving  any  child  living  at  her  decease, 
then  to  such  child  or  children ;  and  if  she 
should  die  without  any  child  living  at  her 
decease,  then  to  D  and  E;  but  if  either  of 
them  should  die  before  they  should  become  en- 
titled to  receive  the  same,  then  the  whole  to 
the  survivor;  but  if  they  should  both  die  in  the 
lifetime  of  his  widow,  then  to  his  wife  abso- 
fafefy ;  C  having  survived  the  widow — Held, 

That  she  was  entitled  to  the  residue  ab- 
solutely. 

Benjamin  Da  Costa,  by  his  last  will, 
bearing  date  on  the  16th  February  1782, 
after  bequeathing  several  pecuniary  and 
specific  legacies,  made  the  following  dis- 
position of  the  residue  of  his  estate,  and 
which  consisted  entirely  of  personalty : — 
"  Item,  all  the  rest,  residue,  and  remainder 
of  my  estate,  whatsoever  and  wheresoever 
the  same  now  is,  and  shall  be  at  the  time 
ef  my  decease,  or  of  whatsoever  the  same 
shall  then  consist,  I  give,  devise,  and  be- 
queath unto  Charles  Broughton,  Joseph 
Da  Costa,  and  Josiah  Wessels,  and  to  the 
survivors  and  survivor  of  them,  and  to  the 
executors  and  administrators  of  such  sur- 
vivor, upon  this  special  trust  and  confi- 
dence nevertheless,  upon  trust  that  my  said 
trustees  shall  pay  the  interest  and  divi- 
dends arising  therefrom,  from  time  to  time, 
as  the  same  shall  become  due,  and  be  re- 
ceived  unto  my  said  dear  wife  Mary  Da 
Costa,  for  and  duriqg  the  term  of  her 
natural  life,  no  ways  subject  or  liable 
to  any  debts,  control,  or  engagements  of 
any  husband  she  may  futurely  marry,  but 
that  her  receipt  alone  shall,  from  time  to 
time,  be  a  sufficient  discharge,  notwith- 
standing her  coverture,  to  my  trustees 
for  the  same';  and,  from  and  after  her 
decease,  then  I  give  the  principal  of  the 
residue  of  my  said  estate  unto  the  said 
Vol,  V.  Chako. 


Catherine  Da  Costa,  to  and  for  her  own 
use  and  benefit,  and  to  be  at  her  own 
disposal;  but  if  the  said  Catherine  Da 
Costa  should  happen  to  die,  having  any 
child  or  children  living  at  the  time  of 
her  decease,  then  I  give  the  residue  of  my 
said  estate  unto  such  children,  equally  to 
be  divided  amongst  them,  share  and  share 
alike;  and,  if  but  one  child,  to  such  only 
child ;  but  if  the  said  Catherine  Da  Costa 
should  happen  to  die  without  any  child  or 
children  living  at  the  time  of  her  decease, 
then  I  give  the  same  unto  the  said  Joseph 
Da  Costa,  and  my  sister  Jane  Twycross,  of 
Crane-court,  Fleet-street,  London,  equally 
to  be  divided  between  them,  share  and 
share  alike  ;  but  if  either  of  them  should 
happen  to  die  before  they  shall  become 
entitled  to  receive  the  residue  of  my  estate, 
then  I  give  the  whole  thereof  unto  the. 
survivor ;  but  if  they  both  should  happen 
to  die  in  the  lifetime  of  my  said  dear 
wife,  Mary  Da  Costa,  then  I  give  the  same 
unto  my  said  dear  wife,  Mary  Da  Costa, 
for  her  own  sole  and  separate  use  and  be- 
nefit, and  to  be  at  her  own  disposal/' 

The  testator  appointed  his  wife,  Mary 
Da  Costa,  and  the  said  Joseph  Da  Costa* 
executor  and  executrix  of  his  said  will. 

The  testator  died  in  February  1782. 
The  residue  of  the  estate  had  been  invested 
in  the  purchase  of  1516/.  9*.  2d.,  Si.  per 
cent,  consols.  The  widow  died  on  the 
6th  September  1825.  Joseph  Da  Costa 
died  in  her  lifetime.  Jane  Twycross  sur- 
vived her.  Catherine  Da  Costa,  having  sur- 
vived the  widow,  filed  her  bill,  claiming 
the  fund  absolutely. 

Jane  Twycross  insisted,  by  her  answer, 
"  that,  according  to  the  true  construction 
of  the  will,  the  plaintiff  had  only  a  life 
interest  in  the  residue;  that  the  words 
of  bequest  importing  an  absolute  gift  to 
her  were  controlled  by  the  subsequent 
words ;  and  that  the  intention  of  the  tes- 
tator to  be  collected  from  the  will  was, 
that  the  plaintiff*  was  entitled  to  a  life  in- 
terest in  the  residue,  and  that,  after  her 
decease,  in  case  she  should  leave  any  child 
or  children,  the  principal  thereof  was  li- 
mited to  such  child  or  children;  but,  in 
case  she  should  not  leave  any  child,  that 
it  was  limited  over  to  Joseph  Da  Costa  and 
Jane  Twycross  ;  and,  as  Joseph  Da  Costa 
had  died  during  the  life  of  Mary  da  Costat 
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that  she,  Jane  Twycross,  was  solely  entitled 
to  the  principal  of  the  residue,  subject  to 
the  contingency  of  Catherine  Da  Costa  not 
leaving  any  child  or  childrrf  living  at  her 
decease." 

Mr.  Sugden,  for  the  plaintiff. 

The  gifts  over,  "if  Catherine  Da  Costa 
should  happen  to  die  without  any  child  living 
at  her  decease,"  and  also  the  gift  to  her  chil- 
dren, if  she  "  should  happen  to  die  having 
any  child  living  at  her  decease,"  must 
mean,  "if  she  should  die  in  the  lifetime  of 
the  tenant  for  life."  The  first  words  im- 
port an  absolute  gift  to  Catherine  Da  Costa ; 
and,  unless  our  construction  be  adopted, 
the  clauses  of  the  will  become  contradic- 
tory. Doe  v.  Sparrow  (1)  is  a  case,  which  • 
resembles  the  present,  and  in  which  the 
construction  we  contend  for  was  adopted. 

The  Master  of  the RoUs .*— Here,  the  tes- 
tator has  spoken  of  Catherine  Da  Costa' 
dying,  without  specifying  whether  he  means 
dying  in  his  lifetime,  or  dying  in  the  life- 
time of  his  widow,  to  whom  the  property 
was  bequeathed  during  her  life,  or  dying 
generally  at  any  time.  • 

If  we  construe*  his  words  as  meaning 
death  generally,  his  will  is  absurd.  For 
he  gives  this  property  to  Catherine  Da' 
Costa,  to  be  at  her  absolute  disposal ;  so 
that  there  must  be  some  event,  in  which 
she  was  to  take  absolutely.     He  then  li- 

(1)  13  East,  359. 

#  Sir  John  Leach,  who  in  this  term  was  promoted 
from  being  Vice  Chancellor,  to  be  Master  of  the  Rolls* 


mits  it  over  to  her  children,  if  she  dies' 
leaving  children,  and  to  other  persons,  if 
she  dies  without  children  living  at  her  de-  ; 
cease.      Thus  there  would  be  no  event- 
in  which   she   would   take  absolutely,  if 
dying  be  not  restricted   to  dying  within 
some  particular  period. 

Besides,  the  testator,  if  both  Joseph  Da 
Costa  and  Jane  Twycross  should  happen 
to  die  in  the  lifetime  of  his  wife,  limits  the 
residue  to  his  wife.    But  why  limit  it  thus  to  . 
his  wife,  who  would  be  dead  before  Cathe- 
rine Da  Casta  could  take  ?     It  could  only  • 
be,  because  he  was  referring  throughout 
to  Catherine's  death  in  the  lifetime  of  his  - 
widow. 

What  the  testator  has  said  amounts  to 
this — "  I  give  the  residue  to  my  wife  for 
life ;  if,  at  her  death,  Catherine  is  living, 
I  give  it  to  Catherine  absolutely :  if  Ca- 
therine is  dead,  her  children,  if  she  has  any, 
are  to  take  it,  and  if  she  has  no  children  liv- 
ing at  her  decease,  Joseph  Da  Costa  and 
Jane  Twycross  are  to  take ;  and  if,  in  the 
lifetime  of  my  wife,  Catherine  die  without 
any  children,  and  if  Joseph  Da  Costa  and' 
Jane  Twycross  also  die,  then  I  give  it  to. 
my  wife  absolutely." 

The  principle  of  construction  is  the  same 
here  as  in  Doe  v.  Sparrow,  though  the  event 
to  which  the  dying  is  referred,  be  diffe- 
rent. In  that  case,  the  general  expression 
of  dying  was  referred  to  dying  in  the  testa- 
tor's lifetime :  here,  it  is  referred  to  dying 
in  the  lifetime  of  another  person. 

Decree  for  the  plaintiff. 


END  OF  EASTER  TERM,  18*7. 
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1827. 
March,  April,  >  monck  v.  huskisson. 
and  July.      * 

Part  of  the  copyholds  belonging,  before  51 
Hen.  8,  to  one  of  the  greater  monasteries 
dissolved  by  the  31  Hen.  8,  may  be  exempt 
from  tithes,  though  other  parts  of  the  copy- 
holds which  belonged  to  the  same  monastery  in 
the  same  parish  are  not  so  exempt. 

A  vendor  shall  not  liave  interest,  except 
from  the  time  of  a  good  title  shewn. 

Costs. 

The  bill  was  filed  by  the  plaintiff  against 
the  commissioners  of  his  Majesty's  woods 
and  forests  and  land  revenues,  on  behalf  of 
his  Majesty,  for  the  specific  performance  of 
a  contract,  dated- the  80th  of  June  1819. 
By  that  contract,  the  commissioners  agreed 
to  purchase  the  hereditaments  therein  de- 
scribed, at  a  price  to  be  fixed  by  two  sur- 
veyors therein  named,  or,  if  they  differed, 
by  an  umpire.  It  was  stipulated,  that  the 
vendors  should,  on  or  before  the  25th  of 
December  then  next,  shew  a  good  tide,  and 
convey  the  hereditaments,  upon  receiving 
the  purchase  money,  to  the  King,  his  heirs 
or  successors.  The  agreement  contained 
also  the  following  clauses  : — 

"  That  the  King's  Majesty,  his  heirs  or 
successors,  on  payment  of  the  said  purchase- 
money,  shall  be  entitled  to  the  rents  and 
profits*  of  the  said  premises,  from  the  said 


25th  of  December,  now  next  ensuing,  up  to 
which  time,  all  taxes,  rates,  assessments, 
and  other  outgoings,  payable  in  respect  of 
the  premises,  shall  be  paid  and  discharged 
by  the  said  Sir  Charles  Miles,  Lambert 
Monck,  Sir  George  Cooke,  and  William 
Bryan  Cooke,  their  heirs,  executors,  or  ad- 
ministrators. 

"  That  if,  by  reason  of  any  unforeseen  or 
unavoidable  obstacles,  the  conveyances  and 
assurances  aforesaid  cannot  be  prepared  or 
perfected  for  execution  on  the  said  25th  of 
December,  the  said  William  Huskisson, 
William  Dacres  Adams,  and  Henry  Daw- 
kins,  or  the  commissioners,  for  the  time 
being,  of  his  Majesty's  woods,  forests,  and 
land  revenues,  shall,  by  or  out  of  the  land 
revenues  of  the  Crown,  pay  interest  for  the 
said  purchase-money  from  the  said  25th.  of 
December  (from  which  time  his  Majesty  is 
to  be  entitled  to  the  rents  and  profits  of  the 
said  premises)  after  the  rate  of  51.  per  cent, 
per  annum,  until  the  completion  of  (he  said 
assurances." 

In  Miry  1822,  a  decree  was  made,  refer- 
ring it  to  the  Master  to  inquire,  whether 
the  plaintiffs  could  make  a  good  title  to  the 
property,  and,  if  they  could,  when  it  was 
first  shewn,  that  such  good  title  could  be 
made. 

The  Master,  by  his  report,  certified,  that 
the  plaintiffs  could  .make  the  defendants  a 
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good  title  to  the  estate  and  premises,  but 
that  such  good  title  was  not  shewn  until 
after  the  making  of  the  decree. 

The  defendants  took  exceptions  to  the 
report. 

The  principal  exception  was,  that  it  was 
not  shewn,  that  certain  lands,  which  were 
described  in  the  agreement  as  free  from  the 
payment  of  tithes  of  grain  and  hay,  were 
discharged  from  such  tithes* 

The  lands  included  in  the  agreement  weijfi 
partly  freehold  and  partly  copyhold ;  and 
all  the  freeholds,  but  only  part  of  the  copy- 
holds, were  alleged  to  be  exempt  from  the 
payment  of  tithes  of  corn  and  hay.  The 
ground  of  the  exemption  was,  that  the 
rectory  of  Barking  bad  immemorially  be- 
longed to  the  monastery  of  Barking,  which 
was  one  of  the  greater  monasteries,  and  was 
dissolved  by  the  31  Hen.  8.  c.  13.  The 
title  of  the  plaintiff  was  derived  under  a 
grant  made  by  Edw.  6L 

The  fact  of  the  rectory  having  belonged 
*  to  the  monastery  was  controverted ;  but,  in 
the  opinion  of  the  Court,  it  was  established 
by  sufficient  evidence. 

There  was  evidence  that  the  lands  had 
.not  paid  tithes,  so  far  back  as  any  evidence 
could  be  adduced. 

« 

The  Attorney  General  and  Mr.  Roupell, 

appeared  to  support  the  exception. — They 

a  insisted,  that  the  exemption,  if  good,  must 

t  have  extended  to  all  tithes,  and  to  all  the 

.  copyholds  :  and  that,  being  partial,  both  as 

to  the  lands  covered  by  it,  and  as  to  the 

species  of  tithes,  it  could  not  have  a  legal 

origin. 

Mr.  Sugien  and  Mr.  Preston,  for  the 
plaintiffs,  cited  Crouch  v.  Frier  (\\  and  The 
-  Archbishop  of  Canterbury's  easei%). 

The  Vice  Chancellor.— This  is  a  bill  Sled 
by  the  vendors  for  the  specific  performance 
of  a  contract  for  the  sale  of  lands.  Upon  the 
.usual  reference,  the  Master  has  found,  that 
the  vendors  can  make  a  good  title :  excep- 
tions have  been  taken  to  the  report,  and  the 
only  exception  which  remains  to  be  disposed 
of,  proceeds  on  the  ground,  that  sufficient 
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evidence  is  not  shewn  of  the  discharge  of 
certain  lands  from  tithes. 

The  discharge  is  claimed  on  the  ground 
that  the  lands  were  in  the  Abbess  of  Bark- 
ing, up  to  the  time  of  the  dissolution  of  the 
greater  monasteries. 

When  the  abbey  was  dissolved  by  the 
81  Hen.  8,  the  discharge  of  the  freehold 
lands  would  continue  to  be  a  discharge  to 
the  grantee  of  the  Crown  ;  but  how  could 
it  be  made  out  that  some  copyholds  could 
be  discharged  from  tithes,  and  that  others 
should  not  ?  If  the  copyholds  existed  be- 
fore the  union,  then  they  paid  tithes  to  the 
rector,  and  would  continue  to  pay  tithes  to 
the  abbess.  If  the  copyholds  were  created 
pending  the  union,  they  might  or  might  not 
have  paid  tithes  to  the  abbess ;  and  if  they 
did  not,  they  would  now  be  exempt.  But 
in  either  case,  all  would  pay  or  all  would 
be  exempt.' 

The  counsel  for  the  vendors  say,  that 
these  copyhold  lands  which  do  not  pay  tithes, 
might  have  been  the  demesne  lands  in  the 
occupation  of  the  abbess.  But  if  these  lands 
not  titheable  were  the  demesne  lands 
of  the  abbess,  and  in  her  occupation,  inas- 
much as  no  copyhold  estate  can  be  legally 
created  within  time  of  memory,  these  lands 
Could  not  now  be  legal  copyholds. 

The  first  case  cited  was  The  Archbishop 
of  Canterbury's  case.  A  religious  house  were 
appropriators  of  a  rectory,  and  the  owners 
of  certain  lands :  after  the  dissolution,  the 
Crown  granted  the  lands  to  one  person  and 
the  rectory  to  another:  and  it  was  held, 
that  the  lands  were  not  discharged,  because 
the  dissolution  was  not  effected  by  the  31 
Hen.  8 ;  but  the  Court  thought,  that,  jf  the 
dissolution  had  been  by  that  statute,  the 
lands  would  have  continued  exempt*  This 
.  case  establishes  only  the  acknowledged  prin- 
ciple, that  where,  before  the  time  of  me- 
mory, there  was  the  union  of  the  titles  to 
receive,  and  the  title  to  pay  the  tithes,  and 
the  religious  house  was  dissolved  by  the 
31  Hen.  8,  the  exemption  from  tithes  will 
continue.  It  is  on  this  principle  that  the 
defendants  do  not  dispute  the  exemption  as 
to  the  freehold  lands ;  but  that  does  not 
touch  the  copyhold  lands. 

The  next  case  cited,  was  Croychv.  Frier, 
reported,  in  Moore,  Yelvertou,  and  Croke. 
That  was  a  proceeding  in  prohibition.  The 
surmise  was,  that  the  Bishop  of  Winchester 
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was  seised  in  fee  of  a  manor,  and  that  he 
and  his  predecessors,  and  his  farmers  and 
copyholders  were  discharged  from  tithes. 
The  prescription  was  held  to  be  good,  be- 
cause it  shall  be  intended  that  the  prescrip- 
tion had  its  commencement  when  all  the 
manor  was  in  the  hands  of  the  lord,  who, 
being  a  spiritual  person,  was  capable  of 
tithes.  This  case  does  not  touch  the 
question,  as  it  applies  to  the  principle  of 
unity,  for  there  was  no  unity  there :  the 
bishop  was  not  rector.  Persons  claimed 
against  the  rector,  and  the  principle  esta- 
blished was,  that  a  copyholder,  holding  un- 
der a  spiritual  lord,  may  prescribe  for  a 
discharge  from  tithes  in  right  of  his  lord. 

There  being  no  authority  expressly  in 
point,  the  question  comes  to  be  considered 
on  principle;  and  it  appears  to  me,  that 
there  is  a  way  in  which  it  is  probable  that 
there  may  have  been  a  legal  origin  for  the 
exemption  of  these  particular  copyholds ; 
though  the  t>ther  copyholds  do  pay  tithes. 

The  union  between  the  manor  and  the 
rectory,  to  be  good,  must  have  taken  place 
before  time  of  legal  memory :  but  before 
the  union,  the  abbess  might  have  granted 
out  all  copyholds,  except  what  she  retained 
as  demesne  lands  ;  and  the  copyholds  thus 
granted  would  pay  tithes  to  the  rector  be- 
fore the  union :  but  the  demesne  lands  would 
not  pay  tithes  to  the  rectory,  because  the 
abbess,  a  spiritual  person,  was  capable  of 
tithes.  After  the  union,  the  abbess,  before 
time  of  memory,  might  have  granted  these 
copyholds,  which  she  had  previously  re- 
tained as  demesne,  free  from  tithe,  as  she 
herself  held  them,  and,  in  that  case,  these 
thirty-three  acres  would  continue  legally 
discharged  of  tithes,  though  the  other  copy- 
holds paid  tithes. 

On  the  principle,  that  wherever  it  is  to  be 
presumed  from  the  evidence,  that  no  tithes 
had  been  paid  within  time  of  memory, 
there  the  exemption  shall  stand,  if  a  case 
can  be  stated  in  which  the  exemption  might 
have  a  legal  origin.  I  am  bound,  therefore,  to 
say,  that  the  title  must  be  affirmed,  accord- 
ingto the  finding  jff  the  Master. 

The  exception  must  be  overruled.  ' 


Mr.  Sugden,  for  the  plaintiffs,  contended, 
that,  under  the  agreement,  the  plaintiffs  were 
entitled  to  interest,  at  51.  percent.!  from  the 


25th  of  Dec.  1819,  they  accounting  for  the 
rents  and  profits  from  that  time* 

The  Vice  Chancellor. — The  proper  course 
in  such  cases  is  not  to  inflict  possession  on 
the  defendants,  till  a  good  title  was  shewn. 
That  was  not  shewn  here,  till  in  the  pro- 
ceedings before  the  Master.  The  old  rule, 
that,  without  regard  to  the  conduct  of  the 
parties,  the  purchaser  was  always  to  be 
compelled  to  take  the  rents  and  pay  inte- 
rest, is  one  which  I  have  never  been  in- 
clined to  follow.  That  is  generally  to  the 
loss  of  the  purchaser ;  and  if  the  delay 
arises  from  the  conduct  of  the  vendor,  it  is 
unreasonable  he  should  occasion  by  it  a 
disadvantage  to  the  other  party. 


As  to  the  costs,  his  Honour  observed, 
that,  though  the  plaintiff  was  to  be  charged 
with  the  costs  of  the  suit  up  to  the  time  a 
good  title  was  shewn,  yet  the  defendants 
ought  to  pay  the  costs  of  so  much  of  the 
inquiry  before  the  Master  as  was  occasion- 
ed by  unnecessary  objections. 

Finally,  it  was  determined  that  the  plain- 
tiffs were  to  pay  the  costs  up  to  the  first 
hearing:  and  that  the  defendants  should 
pay  the  subsequent  costs. 


July  1 7. — The  cause  was  again  mention- 
ed before  Sir  John  Leach,  Master  of  the 
Rolls,  as  to  the  point  of  charging  the  pur- 
chaser with  interest  from  the  25th  of  De- 
cember 1819. 

Mr.  Sugden  contended,  that  the  express 
stipulations  in  this  agreement  distinguished 
the  present  case,  and  gave  a  right  to  inte- 
rest from  the  date  fixed  by  those  stipula- 
tions. 

The  Master  of  the  Rolls  said,  that  the 
effect  of  the  stipulation  was  to  give  the  ven- 
dors five  per  cent,  interest,  instead  of  four, 
where  interest  was  to  be  paid  ;  but  it  did 
not  give  them  interest,  where  interest  ought 
not  to  be  paid :  and  his  Honour  adhered  to 
the  rule,  that,  up  to  the  time  when  a  good 
title  was  shewn,  no  interest  should  be  al- 
lowed to  the  vendors. 
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LANGSLOW  V.  BUTTS. 


A  testator  gives  3000/.  to  trustees,  upon 
Jlrust  to  pay  the  interest  to  A  during  her  life, 
.•and,  after  her  decease,  to  apply  the  interest 
•to  the  maintenance  of  the  children  she  had  at 
the  date  of  Hie  will,  and  the  survivors  of  them, 
till  they  attained  twenty-four  respectively,  and, 
upon  their  respectively  attaining  that  age,  to 
transfer  their  shares  to  each  of  them :  the 
share  of  any  one  dying  to  go  to  the  survivors, 
upon  their  attaining  twenty-four ;  with  a  di- 
rection, that,  if  none  of  the  children  should  be 
•living  at  A's  death,  of  if  none  of  tliem  should 
attain  twenty-four,  the  3000/.  should  go  over : 
of  those  children  only  one  attained  twenty- 
four,  but  he  died  inA's  lifetime : — Held,  that 
the  fund  vested  in  him  absolutely. 

Benjamin  Kenton,  by  his  will,  gave 
.  3000/.  to  trustees,  upon  trust  to  pay  the 
interest  thereof  to  Ann  Smith,  otherwise 
Allender,  during  her  life,  and,  immediately 
after  her  decease,  upon  trust  to  pay  and 
apply  the  said  dividends,  interest,  and  pro- 
ceeds towards  the  maintenance  and  educa- 
tion of  Charles  Smith  and  Anna  Maria 
Smith  (therein  respectively  described  as 
two  children  of  the  said  Ann  Smith),  and 
any  other  child  or  children  whereof  the 
said  Ann  Smith  was,  at  the  date  of  the 
said  will,  enceinte  or  pregnant,  and  the  sur- 
vivors and  survivor  of  them,  the  said 
Charles  Smith,  Anna  Maria  Smith,  and 
such  unborn  child  or  children,  until  the  said 
Charles  Smith,  Anna  Maria  Smith,  and 
such  unborn  child  or  children  should  re- 
spectively attain  the  age  of  twenty-four 
years  ;  and  as  they,  or  the  survivors  and 
survivor  of  them  should  so  respectively 
and  successsively  attain  the  said  age  of 
twenty-four  years,  upon  trust,  that  the  said 
trustees,  and  the  survivors,  and  survivor 
of  them,  and  the  executors  or  administra- 
tors of  such  survivor,  should  assign  and 
transfer  unto  the  said  Charles  Smith,  Anna 
Maria  Smith,  and  such  unborn  child  or 
children,  the  said  stock  so  to  be  purchased 
as  aforesaid,  in  equal  shares,  the  share  of 
each  of  them  to  be  transferred  upon  his  or 
her  respectively  attaining  the  said  age  of 
twenty-four  years ;  and  the  share  of  him, 
her,  or  them  dying  under  the  said  age,  to  go 
and  belong  to  and  be  divided  between,  and 


be  assigned  and  transferred  to  the  survivors 
or  survivor  of  them,  the  said  Charles  Smith, 
Anna  Maria  Smith,  and  such  unborn  child 
or  children,  upon  such  survivors  or  sur- 
vivor attaining  the  age  of  twenty-four 
years  as  aforesaid ;  subject,  nevertheless, 
to  the  following  proviso  : — "but  if  neither 
of  them,  the  said  Charles  Smith,  Anna 
Maria  Smith,  and  such  unborn  child  or 
children  shall  be  living  at  the  time  of  the 
decease  of  the  said  Ann  Smith,  other- 
wise Allender,  of  if  neither  of  tfrem,  the 
said  Charles  Smith,  Anna  Maria  Smith, 
and  such  unborn  child  or  children,  shall 
live  to  attain  the  age  of  twenty-four  years," 
then  upon  trust  to  certain  other  persons. 

Ann  Smith  was,  at  the  date  of  the  will, 
enceinte.  The  child  of  which  she  was  en- 
ceinte, and  also  Anna  Maria  Smith,  died 
in  the  lifetime  of  their  mother,  without  hav- 
ing attained  twenty-four.  Charles  Smith 
attained  twenty-four,  and,  died  in  the  life- 
time of  his  mother,  Ann  Smith. 

The  bill  was  filed  by  persons  claiming 
under  the  will  of  Charles  Smith. 

The  question  was,  whether  the  3000/. 
vested  in  Charles  Smith  so  as  to  pass  by 
his  will,  although  he  did  not  survive  his 
mother :  or,  whether  it  went,  to  the  persons 
who  claimed  under  the  gift  over. 

Mr.  Sugden,  for  the  plaintiff,  argued,  that 
the  direction  to  transfer  to  Charles  Smith, 
when  he  attained  twenty-four,  was,  of  itself, 
sufficient  to  give  him  a  vested  interest  on 
his  attaining  that  age.  Now  these  plain 
words  could  not  be.  cut  down  by  the  ambi- 
guous words  which  followed.  Literally,  the 
direction  was,  that  the  money  should  go 
over,  "  if  he  should  not  be  living  at  the 
death  of  Ann  Smith,  ofi£  he  should  attain 
twenty-four."  Here,  of  must  be  read  and; 
and  then  the  event,  in  which  the  fund  was 
to  go  over,  had  not  happened ;  for  it  did  not 
happen,  that  Charles  Smith  did  not  attain 
twenty*four. 

On  the  other  hand,  it^vas  argued  for  the 
defendants,  that  of  must  T>e  read  or,'  so  that 
the  fund  was  to  go  over,  if  either  of  the  two 
specified  contingencies  happened.  One  of 
them  had  happened ;  for  Charles  Smith 
died  in  the  lifetime  of  his  mother.  There- 
fore, either  his  interest  never  vested,  or  it 
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was  defeated  by  his  dying  in  the  lifetime  of 
Ann  Srnitb. 

Six  Anthony  Hart,  Vice  Chancellor •,  was 
of  opinion,  that  the  3000/.  vested  absolutely 
in  Charles  Smith,  subject  to  his  mother's 
life-interest,  so  as  to  pass  by  his  will. 


1827.      ")  EARL  OF  WINCHELSEA  V.  WAU- 

July  3,   3  chope. 

Doctrine  of  presumption  as  to  the  attesta- 
tion of  mils  in  the  presence  of  the  testator. 

Quaere — Whether  the  Court,  as  against 
the  heir-at-law,  will  bind  Hie  inheritance  by 
the  verdict  given  on  one  trial  of  an  issue. 

An  issue  had  been  directed  to  try  the  va- 
lidity of  the  will  of  the  late  Duke  of  Rox- 
burgh, executed  by  him,  in  his  house  in 
St'  Jatnes's-square,  the  night  before  his  de- 
cease. The  objection  to  it  was,  that  it  was 
alleged  that  the  attesting  witnesses  had  not 
attested  it  in  the  presence  of  the  testator. 

The  jury  found  in  favour  of  the  will. 

The  heir  now  moved  for  a  new  trial. 

Mr.  Home  and  Mr.  Pembcrton  were  in 
support  of  the  motion : 
Mr.  Sugden,  contra. 

The  facts  are  fully  stated  in  his  Honour's 
judgment. 

The  Master  of  the  Rolls. — This  was  an 
application  for  a  new  trial  of  an  issue,  which 
had  been  directed  for  the  purpose  of  de- 
termining a  question  as  to  the  validity  of  the 
will  of  the  late  John  Duke  of  Roxburgh. 
The  single  fact  •  in  dispute  between  the 
parties  was;  whether  this  will  had  been  at- 
tested by  the  witnesses  in  the  presence  of 
the  testator.  The  learned  Judge,  who  pre- 
sided at  the  trial  at  law,  stated,  what  I  think 
is  admitted  by  all  parties  to  be  the  true  rule 
of  construction  of  the  statute,  that  a  will  is 
to  be  considered  as  attested  in  the  presence 
of  the  testator,  provided  it-is  attested  in  a 
place,  in  which,  having  regard  to  the  posi- 
tion of  the  testator,  it  was  possible  that  he 
might  have  witnessed  the  act  of  attestation. 
The  learned  Judge,  in  his  notes,  which  he 
has  sent  to  this  court,  has  not  stated  any 
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opinion,  whether  he  was  satisfied  or  dissa-* 
tisfied  with  the  verdict  given  by  the  jury* 
The  conclusion  which  the  jury  came  to  was, 
that  the  will  had  been  duly  executed,  ac- 
cording to  the  statute  of  frauds,  in  the  pre- 
sence of  the  testator.  There  are,  however,' 
upon  the  summing  up  of  the  learned  Judge, 
which  I  have  read,  indications  that,  at  least, 
he  considerjd  it  probable  that  the  jury 
might  have  come  to  a  different  conclusion. 
It  is  impossible  to  doubt  that  that  impres- 
sion was  upon  his'  mind ;  because,  upon 
Mr.  Scarlett,  who  was  the  leading  counsel? 
in  support  of  the  will,  be%ig  about  to  absent; 
himself  from  the  court,  the  learned  Judge- 
addressed  himself  to  him  and  stated,  "  It  w 
probable,  Mr.  Scarlett,  that  you  may  take 
exceptions  to  the  law,  which  I  think  it  my 
duty  to  lay  down  to  the  jury,  and  you  had 
better  therefore  remain  in  court  and  under- 
stand distinctly  what  my  notion  of  the  law 
is."  Now,  if  he  thought  it  probable  that 
Mr.  Scarlett  might  take  exceptions,  it  ne- 
cessarily follows  that  he  thought  those  ex- 
ceptions would  be  necessary :  and  they  could 
be  necessary  only  in  case  the  jury  found 
against  the  will.  Perhaps  the  most  favour- 
able inference  from  the  summing  up  of  the 
Judge,  which  it  is  possible  to  draw  in  sup- 

Jort  of  the  will,  is  this,  that  the  learned! 
udge  considered  there  was  evidence  on* 
both  sides,  and  that  it  was  not  a  case  there- 
fore in  which  it  was  his  duty,  as  a  Judge  at 
law,  to  suggest  any  opinion  either  as  to  Dis- 
satisfaction, or  as  to  his  want  of  satisfaction* 
with  respect  to  the  verdict  of  the  jury. 

But  the  question  is  very  different  in  thist 
court.  Cases  may  occur,  and  have  con- 
stantly occurred,  in  which  courts  of  law- have 
refused  a  new  trial  on  the  ground  of  there- 
being,  in  the  opinion  of  the  court  of  law,  evi- 
dence  sufficient  to  support  the  verdict  of  the* 
jury.  *  But  this  Court  acts  upon  a  very  dif- 
ferent principle.  The  question  here  is  not,, 
whether  the  verdict  of  the  jury  might  be 
supported  by  possible  presumptions  arising 
from  the  evidence,  but  whether  this  Court 
itself,  upon  the  evidence,  would  have  come 
to  the  same  conclusion — whether,  as*  the 
expression  is,  the  conscience  of  this-  Court 
is  satisfied  with  the  verdict  given  by  the 
jury. 

To  explain  the  meaning  of  that  expres- 
sion as  applied  to  this  case,— the  duty  of  this 
Court  now  is  to  examine  and  to  determine/ 
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whether  this  Court,  if  it  had  to  give  a  ver- 
dict upon  the  evidence  which  was  before 
the  jury,  would  or  not  have  come  to  the 
same  conclusion  :  Whether  the  mind  of  the 
Court,  in  this  particular  case,  can  be  fully 
satisfied,  that  this  will  was  attested  in  a  place 
in  which,  by  possibility,  the  Duke  of  Rox- 
burgh might  have  seen  the  act  of  attes- 
tation. 

Upon  reference  to  the  plan  oT  the  house, 
it  appears,  and  it  is  an  admitted  fact,  that  the 
will  wasoot  attested  in  the  room  in  which  it 
was  executed  by  the  Duke :  it  was  attested 
in  an  adjoining  roofk  It  is  admitted  that  the 
door  of  communication  between  the  two 
rooms  was  open ;  and,  upon  referring  to  the 
plan  which  was  produced  at  the  trial  of  the 
cause,  1  find,  that,  if  a  line  were  drawn  from 
the  left  side  of  the  bed,  where  the  Duke  lay, 
through  the  door  of  communication  into  the 
adjoining  room,  and  close  to  the  southern 
door-post  (which  is  the  most  favourable  way 
of  drawing  the  line  in  favour  of  the  will,) 
to  the  eastern  wall  of  the  adjoining  room, 
it  would  comprise  a  space  of  about  four 
feet  south  of  the  windows,  so  that,  if  the 
will  were  actually  attested  in  any  part  of 
the  room,  which  was  within  four  feet  south 
of  the  windows,  the  will  was  attested  in  a 
place  in  which,  by  possibility,  the  Duke 
might  have  seen  it; — by  possibility,  the 
Duke,  who  appears  to  have  lain  on  the  right 
hand  side  of  the  bed,  might  have  moved 
himself  to  the  left  side  of  the  bed ;  and  it  is 
fair,  reasoning  on  presumption,  to  give  to 
the  will  the  benefit  of  every  presumption 
which  can  be  made  consistently  with  the 
rule  laid  down ;  for  the  rule  is,  that  the 
will  is  well  executed  if,  by  possibility,  the 
act  of  attestation  could  have  been  seen :  the 
head  of  the  Duke  might  have  been  at  the 
extreme  edge  of  the  bed,  and,  if  the  will  were 
attested  at  any  place  within  four  feet  south 
of  the  windows,  the  Duke  might,  by  possi- 
bility, have  seen  the  attestation.  The  ques- 
tion then  is,  whether  the  will  was  or  not 
attested,  according  to  the  evidence,  within 
this  space  of  four  feet. 

It  appears,  that,  between  the  two  windows, 
there  was  a  pier-table  four  feet  long  and 
about  two-and- twenty  inches  wide,  and  if 
the  will  were  attested  upon  that  pier-table, 
then  it  was  attested  according  to  the  requi- 
sitions of  the  statute  of  frauds.  It  appears 
further  that  there  were  two  other  tables  in 


the  room ;  one,  which  was  called  the  large 
writing-table,  of  a  circular  form,  which 
usually  stood,  as  such  tables  usually  do,  in 
the  very  centre  of  the  room,  opposite  the  fire- 
place. The  witness,  speaking  of  a  parti- 
cular table  which,  he  says,  was  four  feet  six 
in  diameter,  states,  that,  according  to  his  im- 
pression, the  writing-table  was  larger  than 
the  table  to  which  he  particularly  refers,  as 
being  of  those  precise  dimensions.  It  is  fair, 
therefore,  to  suppose  it  was  a  table,  as  such 
tables  usually  are,  of  between  five  and  six 
feet  diameter.  There  was  also  a  pem broke- 
table  in  the  room,  which,  like  all  other  tables 
of  that  description,  might  have  been  trans- 
ferred to  any  other  part  of  die  room.  In 
order  to  come  to  the  conclusion,  that  this* 
will  was  attested  where,  by  possibility,  the 
testator  might  witness  the  attestation,  either 
it  must  have  been  attested  at  the  pier-table 
between  the  windows,  or  it  must  have  been 
attested  on  one  of  the  other  tables,  such 
other  table  being  moved  from  its  usual  si- 
tuation to  within  the  distance  of  four  feet 
south  of  the  windows. 

If  there  were  no  evidence  as  to  the  actual 
position  of  the  table,  upon  which  the  wit- 
nesses attested  the  will,  or  if  the  evidence 
were  in  its  nature  doubtful,  then,  speaking 
generally,  the  presumption  would  be,  and 
must  necessarily  be,  that  the  will  was  exe- 
cuted in  that  part  of  the  room  where  by  law 
it  ought  to  have  been  executed ;  because, 
the  presumption  must  be,  that  the  profes- 
sional man,  aware  of  what  the  law  required, 
would  take  care  to  observe  the  necessary 
forms,  and  if  it  were  left  doubtful,  whether 
the  will  was  executed  in  a  proper  place  or 
an  improper  place,  the  presumption  must 
be,  that  it  was  executed  in  the  proper  place* 
That  presumption,  however,  cannot  take 
place  here ;  because,  it  appears,  that  the 
professional  person  employed  here  was  a 
professional  person  practising  in  Scotland, 
not  acquainted  with  the  English  law,  and,  as 
it  should  seem,  quite  ignorant  of  the  Eng- 
lish law  with  respect  to  the  necessity  of  aN 
testation  in  the  presence  of  the  testator ; 
for  the  witness,  Sir  Coutts  Trotter,  distinctly 
states,  that  he  was  not  instructed  by  Mr. 
Dundas,  the  professional  person,  that  k  was 
at  all  material  where  the  attestation  should 
take  place.  There  can,  therefore,  be  no 
presumption  in  favour  of  legal  attestation, 
where  parties  were  ignorant  what  the  hwr 
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was.  In  the  absence  of  all  evidence,  the 
presumption  certainly  would  be,  there  being 
a  writing-table  in  the  room,  a  table  express- 
ly  adapted  for  the  purposes  of  writing,  that 
the  writing  materials  would  be  found  upon 
that  table,  and  that  the  candles  would  be 
found  upon  that  table  (for  the  will  was  ex- 
ecuted after  midnight) ;  and  the  presump- 
tion, therefore,  if  there  were  no  evidence 
whatever  in  the  case,  would  be,  that  wit- 
nesses, totally  ignorant  that  the  place  of 
execution  was  at  all  material,  would  have 
attested  it  upon  this  writing-table. 

But  there  is  not  the  absence  of  all  evidence 
here ;  there  is  direct  evidence  on  the  part  of 
Sir  Coutts  Trotter,  who  is,  indeed,  the  only 
person  that  does  give  direct  evidence ;  and 
Sir  Coutts  Trotter  says,  according  to  the  notes 
of  the  learned  Judge, "  I  think  we  wrote  our 
names  on  a  table  in  the  adjoining  room.  I 
was  in  the  habit  of  visiting  him  (the  Duke) 
about  that  time.  I  think  there  was  a  writing- 
table  in  the  room,  and  that  we  signed  upon 
it."  Now,  this  is  the  only  direct  evidence 
upon  the  subject ;  but,  in  the  absence  of 
all  direct  evidence,  as  I  have  before  stated, 
I  should  have  considered  it  was  an  unavoid- 
able presumption,  that  persons,  who  had  to 
write  in  that  room,  would  write  upon  the 
writing-table,  where  the  writing  materials 
and  the  candles  would  have  been  placed. 

Thus  it  stands  upon  the  evidence.  I 
am  not  able,  therefore,  to  follow  the  jury  in 
either  of  the  two  conclusions,  to  one  or 
other  of  which  they  must  have  come.  Either 
they  must  have  come  to  the  conclusion  that 
the  will  was  attested  upon  the  pier-table  or 
commode,  or  that  one  of  the  other  two 
tables  was  removed  to  within  four  feet  south 
of  the  windows.  The  pier-table  does  not  ap- 
pear to  have  been  simply  a  pier-table,  but 
a  commode,  having  drawers  under  it,  and 
not  a  very  convenient,  or  usual,  or  appro- 
priate place  for  writing  upon;  it. was  a  place 
on  which  papers,  according  to  the  evidence 
of  Mr.  Dundas,  were  laid,  and  therefore 
no  reasonable  inference  or  presumption  can 
arise  that  such  a  place  would  have  been 
chosen  when  there  was  a  table  expressly 
dedicated  to  the  purpose  of  writing  in  the 
room ;  therefore,  I  cannot  adopt  the  con- 
clusion of  the  jury,  that  it  is  probable  that 
this  will  was  attested  upon  that  pier- table. 
The  only  other  consideration  would  be, 
whether  I  could  adopt  the  conclusion  which 
Vol.  V.  Chanc. 


would  suppose,  that  one  of  those  two  tables 
might  be  moved  within  four  feet  of  the  space 
of  the  room  south  of  the  windows.  Now, 
it  is  proved  by  two  witnesses,  that  the  usual 
place  of  this  writing-table  was,  what  indeed 
would,  naturally,  be  the  usual  position  of 
such  a  writing-table,  in  the  middle  of  th6 
room  opposite  to  the  fire-place ;  and  there 
was  a  sofa  standing  by  the  fire-place,  pro- 
jecting at  right  angles  from  the'  fire-place; 
which  would  have  impeded  any  movement 
of  the  table.  How  then  can  it  be  presumed 
that  the  table  was  moved,  when  there  was 
no  possible  purpose  for  which  it  might  have 
been  moved,  all  parties  being  totally  igno- 
rant that  it  was  material  in  what  place  the 
attestation  took  place  ?  Can  it  then  be  pre- 
sumed that  it  was  moved  without  any  motive 
or  purpose  ?  Now,  as  there  are  only  those 
two  conclusions  on  which  the  verdict  of  the 
jury  could  be  supported,  namely,  that  the 
will  was  attested  on  the  pier-table,  or  that 
one  of  the  other  tables  was  moved  to  within 
the  space  of  four  feet  south  of  the  windows; 
—I  must  state  that  I  am  not  satisfied  with  the 
verdict  of  the  jury.  The  conclusion  of  the 
jury  is  not  the  conclusion  to  which,  upon 
this  evidence,  I  should  have  thought  it  my 
duty  to  come. 

It  is  fit,  however,  to  observe  here,  what 
has  not  been  taken  notice  of  at  the  bar, 
that,  this  being  the  case  of  an  heir-at-law, 
it  is  not  the  habit  of  this  Court  to  bind 
the  inheritance  by  the  effect  of  a  single  ver- 
dict. There  is  a  case,  before  Lord  North- 
ington,  reported  by  Mr.  Eden,  in  the  1st 
vol.  of  his  Reports,  p.  270,  the  case  of  The 
Earl  of  Darlington  v.  Bowes,  in  which,  on 
a  motion  for  a  new  trial,  Lord  Northington 
was  extremely  disposed  to  refuse  the  appli- 
cation ;  and  he  stated,  "  if  a  single  prece- 
dent can  be  found  in  which  this  Court  has' 
ever  bound  the  inheritance  by  the  result  of 
one  verdict,  I  will  not  grant  a  new  trial 
in  this  case."  Not  a  single  precedent  could 
be  found,  in  which  the  Court  hadrefused  a 
second  trial  before  it  bound  the  inheritance; 
and  Lord  Northington,  though  entertaining 
a  clear  opinion  that  the  verdict  was  right, 
was  compelled,  as  he  considered,  by  the 
rule  of  the  Court,  to  permit  a  second  trial. 
Now,'  I  have  looked  through  all  the  subse- 
quent authorities,  and  I  am  not  aware  that, 
a  precedent  to  the  effect  mentioned  has. 
ever  since  been  made.    I  do  not  affect  to 
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Jay  down  the  law,  that  such  it  now  abso- 
lutely the  rule  of  the  Court ;  before  I  de- 
cided such  a  point,  I  should  desire  it  to  be 
argued :  but  I  have  diligently  looked  through 
all  the  books  open  to  my  inspection ;  and  I 
have  not  found  a  single  case,  in  which  this 
Court,  since  Lord  Northington's  time,  has 
bound  the  inheritance  by  a  single  verdict, 

I  desire,  however,  to  be  understood,  to 
decide  this  case  upon  the  merits,  and  not 
upon  that  point;  because,  it  is  possible, 
some  case  may  have  occurred  to  weaken  the 
notion  which  Lord  Northington  appears  to 
have  entertained.  I  think,  therefore,  it  is 
better  to  state  that  my  opinion  here  pro* 
ceeds  upon  the  merits  of  the  case ;  that  my 
conscience  cannot  be  satisfied  with  the  con* 
elusion  the  jury  have  drawn  in  this  case ; 
and  that,  if  I  were  now  to  decide  as  a  jury* 
man,  upon  that  evidence,  I  must  come  to 
the  opposite  conclusion. 

I  lay  no  stress  upon  the  absence  of  Mr.  Dun- 
das  oo  the  trial ;  that  he  was  not  called  in  sup- 
port of  the  will,  affords  the  unavoidable  pre- 
sumption that  he  had  nothing  to  say  in  favour 
of  the  will ;  for,  being  the  professional  person 
employed,  and  being  desirous  to  support  the 
will,  it  necessarily  follows,  that,  if  he  could 
have  stated  any  thing  in  favour  of  the  will, 
he  would  have  been  called  for  the  purpose 
of  supporting  it.  I  must  take  it,  that  he 
can  say  nothing  in  support  of  the  will,  and 
that  the  case  before  the  jury  could  not  be 
bettered  by  his  evidence.  Then  being 
clearly  of  opinion,  that,  upon  the  case  before 
the  jury,  the  jury  have  come  to  a  wrong 
conclusion,  it  would  be  perfectly  idle  to 
direct  a  new  trial  on  the  ground  that  Mr- 
Dundas  was  not  examined.  I  lay  no  stress, 
therefore,  upon  that  point,  but  direct  a  new 
trial,  because  my  conscience  is  not  satisfied 
with  the  conclusion  the  jury  have  come  to 
Upon  the  ease  before  them. 


1827. 
June. 


i 


mOABLKT  ©.  dixok. 


A  testator  beaueaths  to  his  wife  an  annuity 
charged  on  his  lands  at  S.,  with  power  of  dis- 
tress and  entry;  and,  subject  to  annuities  and 
legacies,  he  devises  and  bequeaths  ail  his  real 
and  personal  estate  to  trustees,  upon  trust,  to 
manage  the  farm  then  in  his  possession,  (whkh 


consisted  cf  the  greater  pari  of  Ms  estate  at 
S.),  and  to  manage  and  let  the  residue  of  the 
real  estate,  and  apply  the  rents  as  therein 
mentioned :— Held, 

That  the  widow  must  elect  between  the 
benefits  given  her  by  the  will,  and  her  dower. 

Richard  Roadley  being  seised  in  fee  aim* 
pie  to  him  and  his  heirs  of  divers  freehold 
estates,  consisting  of  the  manor  of  Searby, 
and  divers  other  lands,  tenements,  and  here- 
ditaments situate  at  Searby,  Messingham, 
Owmby,  North*  Kelsey,  Hibaldstow,  and 
Pilham,  made  his  will  as  follows : — "  In  the 
first  place,  I  order  and  direct  all  my  just 
debts,  funeral  and  testamentary  expenses 
to  be  fully  paid  and  satisfied  by  my  execu- 
tors hereinafter  named,  out  of  my  personal 
estate  ;  and,  in  the  next  place,  1  do  give, 
devise,  and  bequeath  unto  my  dear  wife 
Ann  Roadley  and  her  assigns,  for  and  dur- 
ing the  term  of  her  natural  life,  one  annuity, 
or  clear  yearly  rent  or  sum  of  100/.,  of  law- 
ful British  money,  free  and  clear  of  and 
from  all  taxes  and  deductions  whatsover, 
parliamentary  or  otherwise,  the  said  annuity 
to  be  charged  and  chargeable  onr  and  issu- 
ing and  payable  out  of,  my  estate  at  Searby 
aforesaid  hereinafter  by  me  given  and  de- 
vised, and  to  be  paid  and  payable  to  her  by 
two  even  and  equal  payments  in  the  year, 
the  first  payment  thereof  to  begin  and  be 
made  at  the  expiration  of  six  months  next 
after  my  decease ;  and  I  do  hereby  charge 
and  subject  the  said  estate  at  Searby,  to  and 
with  the  payment  of  the  said  annuity,  or 
yearly  rent  or  sum  of  100/.  accordingly ; 
and  it  is  my  will  and  desire,  that,  in  case 
the  said  annuity,  or  yearly  rent  or  sum  of 
100/.,  or  any  part  thereof,  shall,  at  any  time 
during  the  life  of  the  said  Ann  Roadley,  be 
behind  or  unpaid,  by  the  space  of  thirty 
days  next  over  or  after  either  of  the  afore- 
said days  or  times  whereon  the  same  is 
hereinbefore  directed  to  be  paid  as  afore- 
said, being  lawfully  demanded,  theft  and 
so  often,  it  shall  and  may  be  lawful,  to  and 
for  my  said  wife  Ann  Roadley,  and  her  as- 
signs, to  enter  upon  the  said  estate  hereby 
charged  with  the  said  annuity  as  aforesaid, 
and  to  distrain  for  the  same  annuity,  or  for  so 
much  thereof  as  shall  be  so  in  arrear,and  the 
distress  and  distresses  then  and  there  found 
to  detain  and  keep,  until  she  shall  be  fully 
paid  and  satisfied,  all  such  arrears  of  the  said 
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annuity,  with  costs  and  charges,  in  and  about 
the  making  and  keeping  the  said  distress 
for  the  same ;  and  I  do  hereby  also  give 
and  bequeath*  to  my  said  wife  Ann  Road  ley, 
for  her  own  use  and  benefit,  all  my  house- 
hold furniture,  plate,  linen,  china,  books, 
liquors,  provisions,  and  other  household 
goods,  and  furniture,  that  may  be  in  and 
about  my  dwelling-liouse  at  the  time  of  my 
decease ;  also,  I  give  and  bequeath  unto 
my  two  nephews,  Thomas  John  Dixon,  of 
Bolton-le-Moor,  in  the  said  county  of  Lin- 
coln, and  JamesvGreen  Dixon,  of  the  same 
place,  gentleman,  the  sum  of  4000/.,  upon 
trust,  that  they,  the  said  Thomas  John  Dixon 
and  James  Green  Dixon,  or  the  survivor  of 
them,  or  the  executors  or  administrators  of 
such  survivor,  do  and  shall  place  out  and 
invest  the  same  in  the  public  stocks  or  funds, 
or  upon  government  or  real  securities,  at 
interest ;  and  do,  and  shall  vary,  alter,  or 
transfer  such  stocks,  funds,  or  securities,  for 
others  of  the  like  nature,  when  and  so  often 
as  it  shall  seem  expedient ;  and  do  and  shall 
pay  the  annual  interest  and  dividends  of  the 
said  stocks,  funds,  and  securities  unto  my 
said  wife,  Ann  Roadley,  and  her  assigns, 
for  and  during  the  term  of  her  natural  life, 
in  addition  to  the  rent-charge,  or  annual 
sum  of  100/.  hereinbefore  by  me  given  and 
bequeathed  to  her,  and  to  be  paid  to  her  by 
two  even  and  equal  payments  in  the  year,  the 
first  payment  to  begin  and  be  made  at  the 
expiration  of  six  months  next  after  my  de- 
cease ;  and  from  and  immediately  after  the  de- 
cease of  my  said  wife,  then  upon  trust,  to  pay 
the  said  sum  of  4000/.,  or  any  part  thereof, 
unto  my  daughters,  Mary  Ann  Roadley 
and  Chadotte  Roadley,  in  such  shares  and 
proportions,  and  m  such  sort,  manner  and 
fbrm%or  the  whole  thereof,  unto  one  of  them, 
my  said  daughters,  in  exclusion  of  the  other, 
as  slie,  my  said  wife,  in  and  by&er  last  will 
and  testament  in  writing,  or  any  codicil  or 
codicils  thereto,  shall  give  or  bequeath  the 
same ;  and  for  want  of  such  gift  or  bequest, 
and  so  far  as  any  such  gift  or  bequest  shall 
not  extend,  then  upon  trust,  to  pay  the  said 
sum  of  4000/.,  or  so  much  thereof  as  shall 
not  be  given  of  bequeathed,  by  virtue  of 
the  aforesaid  power,  unto  my  said  daughters, 
Mary  Ann  Roadley  and  Charlotte  Roadley, 
their  executors,  administrators  and  assigns, 
in  equal  shares  and  proportions ;  and  I  do 
hereby  charge  and  subject  nay  said  estate  at 


Searby,  to  and  with  the  payment  of  the  sak} 
sum  of  4000/.  accordingly.  I  also  give  and 
bequeath  unto  my  said  wife,  Ann  Roadley, 
during  the  minority  of  my  said  son  Richard 
Dixon  Roadley,  the  use  and  enjoyment  of 
m/Wwelling- house,  situate  in  Searby  afore- 
said, with  the  appurtenances  thereto  belong* 
ing,  free  of  rent." 

The  testator  next  gave  and  bequeathed 
Unto  his  two  daughters  certain  legacies  and 
an  annuity  as  therein  mentioned ;  and,  after 
the  clauses  containing  such  bequests,  the  will 
continued  in  the  words  following  :  M  and  I 
do  hereby  subject,  charge,  and  make  charge- 
able all  my  said  estate  at  Searby  (in  aid 
of  my  personal  estate)  to  and  with  the  pay- 
ment of  the  said  legacies  and  annuities  ac- 
cordingly ;  also,  I  give,  devise,  and  bequeath 
nnto  the  said  Thomas  John  Dixon,  and  James 
Green  Dixon,  and  the  survivor  of  them,  and 
the  heirs,  executors,  and  administrators  of 
such  survivor,  during  the  minority  of  my 
said  son  Richard  Dixon  Roadley,  all  my 
manors,  farms,  messuages,  cottages,  lands9 
tenements,  hereditaments,  and  real  estate, 
situate,  lying,  and  being  at  Searby-cum- 
Owmby,  Owmby,  Messingham,  North  Kel- 
sey,  Hibaldstow,  and  Pilham,  in  the  county 
of  Lincoln,  or  elsewhere  in  the  kingdom  of 
England,  (subject,  nevertheless,  as  to  the 
said  estate  at  Searby,  to  the  payment  of  the 
said  annuities  and  legacies  aforesaid,  in  aid 
of  my  personal  estate),  and  also  all  my  ready 
money,  debts,  securities  for  money,  goods,, 
chattels,  farming  stock,  and  utensils,  and  all 
other  my  personal  estate  and  effects  what* 
soever  and  wheresoever,  and  of  what  na« 
ture  or  kind  soever  not  hereinbefore  by 
me  given  and  bequeathed,  (subject  to  the 
annuities  and  legacies  hereinbefore  by  me 
given  and  bequeathed,  and  to  the  pay- 
ment of  my  just  debts,  funeral  and  testamen- 
tary expenses),  upon  trust,  that  my  said 
trustees,  and  the  survivor  of  them,  and 
the  heirs,  executors,  administrators,  and  as- 
signs of  such  survivor,  do  and  shall,  from 
and  out  of  the  rents,  issues,  dividends,  and 
produce  of  my  said  real  and  personal  estates 
respectively,  pay,  for  the  maintenance  and 
education  of  my  said  son  Richard  Roadley, 
such  sum  and  sums  of  money  as  they,  my 
said  trustees,  and  the  survivor  of  them, 
and  the  executors,  administrators,  and  as- 
signs of  such  survivor  shall  think  fit ;  and, 
upon  further  trust,  that  they,  my  said  trus- 
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tees,  do  and  shall,  during  the  minority  of 
my  said  son,  occupy  and  manage  the  farm 
now  in  my  own  possession,  employing  a 
proper  person  as  bailiff  to  superintend  the 
same,  and  let  or  manage  the  residue  of  my 
real  estates,  and  receive  and  take  the  wmts, 
issues,  proceeds,  and  profits  of  the  whole  of 
my  said  real  estates,  and  also  the  interest,  di- 
vidends, and  produce  of  my  personal  estate, 
and  of  any  accumulation  thereof,  and,  from 
time  to  time,  lay  out  and  invest  the  surplus  or 
residue  thereof  respectively  which  shall  from 
time  to  time  come  to  and  remain  in  their 
hands,  and  shall  not  be  applied  or  appro- 
priated for  any  other  of  the  purposes  of  this 
my  will,  in  the  joint  names  of  my  said  trus- 
tees, or  in  the  name  of  the  survivor  of  them, 
in  the  public  stocks  or  funds,  or  upon  go- 
vernment or  real  securities,  in  order  to  ac- 
cumulate for  the  benefit  of  my  said  son, 
Richard  D.  Roadley ;  and,  subject  to  tine 
aforesaid  annuities,  and  my  debts,  and  fune- 
ral expenses,  and  the  legacies  by  this  my  will 
bequeathed,  and  the  devises  and  bequests 
hereinbefore  made,  I  give,  devise,  and  be- 
queath all  and  singular  my  said  real  and  per- 
sonal estates  and  effects,  and  all  additions 
to  or  accumulations  which  shall  arise  by 
the  means  aforesaid,  or  any  of  them,  unto 
and  to  the  use  of  my  said  son,  Richard  D. 
Roadley,  his  heirs,  executors,  administrators, 
and  assigns,  for  ever  ;  but,  in  case  my  said 
son,  Richard  D.  Roadley,  should  happen  to 
depart  this  life  under  the  age  of  twenty-one 
years,  I  give,  devise,  and  bequeath  all  and 
every  my  said  real  and  personal  estates  and 
effects  so  devised  to  him  as  aforesaid  (but 
subject  as  aforesaid)  unto  and  to  the  use 
and  behoof  of  my  said  two  daughters,  Mary 
Ann  Roadley  and  Charlotte  Roadley,  their 
heirs,  executors,  administrators,  and  assigns, 
share  and  share  alike,  as  tenants  in  com- 
mon." 

The  estate  at  Searby,  exclusive  of  the 
other  estates  of  the  testator,  consisted  of  a 
mansion-house,  and  about  one  thousand  and 
eighty  acres  of  land,  of  which  about  nine 
hundred  and  forty-three  were  in  the  occu- 
pation of  the  testator  himself  at  the  time  of 
his  death. 

The  plaintiff,  the  widow,  claimed  by  her 
bill  both  her  dower  and  the  benefits  given 
,  to  her  by  the  testamentary  disposition  of 
the  testator^ 


The  question  was,  whether  the  widow 
could  claim  her  dower,  and  also  the  bene- 
fits given  her  by  the  will,  or  whether  she 
was  to  be  put  to  her  election. 

The  case  was  argued  at  the  Rolls,  before 
Sir  J.  S.  Copley,  while  presiding  in  that 
court. 

Mr.  Sugden  and  Mr.  Sidebottom  cited,  in 
favour  of  the  wife's  claim : — 

Lawrence  v.  Lawrence,  2  Vernon,  365 ; 

1  Bro.  P.C.  591. 
Hitchins  v.  Hit  chins,  Prec.  in  Chanc.  133. 
Lemon  v.  Leman,  2  Equ.  Ab.  353,  pi.  13. 
Pitts  v.  Snowden,  cited  in  1  Bro.  C.C. 

292. 
Pearson  v.  Pearson,  1  Bro.  C.C.  292, 
Foster  v.  Cook,  3  Bro.  C.C.  347. 
French  v.  Bavies,  2  Ves.  jun.  572. 
Mahon  v.  Sutton,  3  Ves.  249. 
Greatorex  v.  Cary,  6  Ves.  615. 
Lord   Dorchester  v.   Lord    Effingham, 

Coop.  C.C.  319. 
Birmingham  v.  Kenvan,  2  Sch.  &  Lef. 

452. 

And  they  commented  upon  the  following 
cases,  as  being  the  principal  authorities 
bearing  the  other  way  — 

Arnold  v.  Kempstead,  Ambler,  461 ;  2 

Eden,  236. 
Villa  Real  v.  Lord  Galway,  Ambler,  682 ; 

1  Bro.  C.C.  292. 
Wake  v.  Wake,  3  Bro.  C.C.  2559  and  1 

Ves.  jun.  335. 
Jones  v.  Cottier,  Ambler,  130. 

They  contended,  that  the  will  here  did 
not  contain  any  provision  inconsistent  with 
the  assertion  of  the  right  of  dower.  The 
mere  gift  of  an  annuity,  charged  upon  real 
estates,  wijfc  a  rJower  of  distress,  did  not 
exclude  that  right.  It  was  only  acciden- 
tally, by  non-payment  of  the  money,  that 
an  annuity  so  given,  could  at  all  affect  the 
real  estate.  Even  the  gift  of  a  portion  of 
the  estate  would  be  no  exclusion  of  the 
right  of  dower  in  the  residue. 

It  would  be  too  fanciful  to  exclude  the 
widow  from  her  right,  on  the  ground  of 
the  directions  the  testator  had  given  with 
respect  to  the  cultivation  and  management 
of  his  farm.  Those  directions  must  be 
considered  as  applying  to  what  he  could 
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devise,  not  to  what  was  not  his  to  devise. 
At  all  events,  such  directions  could  have 
no  operation  on  the  wife's  right  of  dower 
in  that  portion  of  the  estate  which  was 
not  included  in  them. 

Mr.  ShadtveU,  on  the  other  hand,  con- 
tended, that  the  assignment  of  dower  to 
the  wife  would  plainly  be  inconsistent  with 
the  provisions  of  the  will ;  and  that  the  pre- 
ponderating authorities  decided,  that,  in 
such  a  case,  the  widow  must  be  put  to  her 
electipn. 


June  18. — Judgment  was  delivered  by 
Lord  LYNDHuasT,as  Lord  Chancellor \  to  the 
following  effect : — 

The  testator  was  possessed  of  real  pro- 
perty at  Searby,  Messingham,  Owmby,  and 
at  other  places  in  the  county  of  Lincoln. 
A  considerable  part  of  the  property  at 
Searby  appears  to  have  been  in  his  own 
occupation.  By  his  will  he  left  an  annuity 
of  100/.  a  year  to  his  wife,  charged  on  the 
property  at  Searby ;  he  also  left  other  le- 
gacies, which  were  charged  on  the  same 
property ;  and,  having  devised  all  his  real 
and  personal  property  to  trustees,  subject  to 
the  charges  on  the  Searby  property,  which 
1  have  mentioned,  he  devises,  "  during  the 
minority  of  my  said  son  Richard  Dixon 
Roadley,  all  my  manors,  farms,  messuages, 
cottages,  lands,  tenements,  hereditaments, 
and  real  estate,  situate,  lying  and  being  at 
Searby-cum-O  wmby,  Owmby,  Messingham, 
North  Kelsey,  Hibaldstow,  and  Pilham  in 
the  said  county  of  Lincoln,  or  elsewhere  in 
the  kingdom  of  England,  (subject  never- 
theless, as  to  the  said  estate  at  Searby,  to  the 
payment  of  the  annuities  and  legacies  afore- 
said,) in  aid  of  my  personal  estate  ;  and  also 
all  my  ready  money,  debts,  securities  for 
money,  goods,  chattels,  farming  stock,  and 
utensils,  and  all  other  my  personal  estate 
and  effects  whatsoever  and  wheresoever, 
and  of  what  nature  or  kind  soever,  not  here- 
inbefore by  me  given  and  bequeathed,  (sub- 
ject to  the  annuities  and  legacies  hereinbe- 
fore by  me  given  and  bequeathed,  and  to 
the  payment  of  my  just  debts,  funeral  and 
testamentary  expenses),  upon  trust,  that 
they,  my  said  trustees,  and  the  survivor  of 
them,  and  the  heirs,  executors,  administra- 
tors and  assigns  of  such  survivor,  do  and 


shall,  from  and  out  of  the  rents,  issues,  di- 
vidends, and  produce  of  my  said  real  and 
personal  estates  respectively,  pay,  for  the 
maintenance  and  education  of  my  said  son, 
Richard  Dixon  Roadley,  such  sum  and  sums 
of  money  as  they,  my  said  trustees,  and  the 
survivor  of  them,  and  the  executors,  ad- 
ministrators and  assigns  of  such  survivor,  • 
shall  think  fit."  Upon  this  will,  the  only 
point  for  the  consideration  of  the  Court 
was,  whether  the  widow  was  to  be  put  to 
her  election  to  take  the  dower,  or  the  pro- 
vision given  to  her  in  this  will. 

The  law,  upon  questions  of  this  kind  is 
very  distinctly  and  very  clearly  settled : 
the  widow  would  be  entitled  to  her  dower, 
unless  there  are  provisions  in  the  will  mani- 
festly inconsistent  with  the  claim  of  dower— 
unless  there  is  a  manifest  inconsistency  be- 
tween those  provisions  and  that  claim.  The 
only  question,  therefore,  is  as  to  the  appli- 
cation of  the  principle :  and  the  question 
is,  whether  the  provisions  of  the  will  are 
or  are  not  inconsistent  with  the  claim  of 
dower  ? 

On  the  part  of  the  defendants,  the  case  of 
Villa  Real  v.  Lord  Galway,  was  cited  as 
a  case  clearly  in  point,  and  applicable  to  the 
present  case.  On  the  other  side,  the  case 
of  Villa  Real  v.  Lord  Galway,  was  im- 
peached by  a  reference  to  the  cases  of  Pitts 
v.  Snowden9  Pearson  v.  Pearson,  French  v. 
Davies,  and  Foster  v.  Cook. 

The  case  of  Villa  Real  v.  Lord  Galrcay 
was  decided,  after  great  consideration,  by 
Lord  Camden ;  and  there  are  circumstances 
in  it,  which  do  not  appear  in  Pitts  v.  Snow- 
den.  The  case  of  Foster  v.  Cook  is  not  at 
all  in  its  principle  at  variance  with  the  case 
of  Villa  Real  v.  Lord  Galway.  In  the  case 
of  Pearson  v.  Pearson,  which  was  cited  as 
an  authority  in  opposition  to  Villa  Real  v. 
Lord  Galway,  Lord  Loughborough  says, 
"  The  gift  of  an  annuity  to  the  wife  may  be 
a  bar  of  dower,  or  may  not,  according  to 
the  language  of  the  will :  Arnold  v.  Kemp- 
stead,  cited  in  the  same  note  upon  Co.  Lit. 
86,  b.  In  Villa  Real  v.  Lord  Galnmy,  it 
was  held  to  be  a  bar;  because,  otherwise  the 
other  devises .  in  the  will .  could  not  take 
effect." 

He  therefore  does  not  impeach  the  prin- 
ciple of  the  decision  of  Villa  Real  v.  Lord 
Galway,  but  considers  it  an  authority  ;  and 
the  only  question  there  would  be  as  to  the 
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construction  of  the  circumstances  of  that 
case,  to  shew  what  the  intention  of  the  tes- 
tator was.  In  the  case  of  French  v.  Daviet% 
Lord  Alvanley  does  consider  the  construc- 
tion of  Lord  Camden,  but  he  does  not  over* 
rule  that  construction.  In  a  very  recent 
case,  decided  in  Ireland  by  my  Lord  Redes- 
dale,  he  states  what  the  principle  of  Lord 
Camden  was  in  the  case  of  Villa  Real  v. 
Lord  Galway{l),  and  gives  it  the  sanction  of 
his  authority.  He  states,  (2)  "  the  result 
of  all  the  cases  of  implied  intention  seems 
to  be,  that  the  instrument  must  contain 
tome  provision,  inconsistent  with  the  asser- 
tion of  a  right  to  demand  a  third  of  the 
lands,  to  be  set  out  by  metea  and  bounds, 
&c  That  is  the  ground  on  which  Lord 
Camden  decided  the  case  of  Villa  Real  v. 
Lord  Galway  (3).  The  case  is  not  clearly 
reported ;  but  my  recollection  of  the  man- 
ner in  which  it  has  always  been  treated  is, 
that  the  claim  of  the  annuity  was  consider- 
ed as  utterly  inconsistent  with  the  claim  of 
dower ;  that  the  directions  in  the  will,  with 
respect  to  the  management  of  the  whole 
estate,  the  payment  of  the  annuity,  and  the 
accumulation  during  the  minority  of  the 
child,  were  inconsistent  with  the  setting  out 
a  third  part  of  the  estate  by  metes  and 
bounds:  and  therefore,  Lord  Camden 
thought  the  implication  manifest,  that  the 
testator  did  intend  the  annuity  in  lieu  of 
dower." 

Having  stated  this,  I  certainly  am  not  in 
a  condition  to  say,  that  Villa  Real  v.  Lord 
Oalway  is  not  to  be  regarded  as  a  binding 
authority. 

But  it  is  not  necessary  that  I  should  decide 
this  case  exactly  upon  the  principle  of  Villa 
Real  v.  Lard  GaUiay ;  because  there  is  a 
fact  in  this  case,  which  makes  it  much 
stronger  for  the  construction  in  favour  of 
the  principle  of  election,  than  the  case  of 
FUla  Real  v.  Lord  Galway ;  and  that  arises 
out  of  the  latter  part  of  the  trust  to  which 
I  have  adverted*  The  trust  to  which  I  re^ 
fer  is  this,  that  the  testator  bequeaths  the 
real  estate  generally  upon  trust,  that  my 
"  trustees  do  and  shall,  during  the  minority 
of  my  said  sob,  occupy  and  manage  the 
farm,  now  in  my  own  possession,"  which  it 
die  farm  at  Searby.    That  farm  at  Searby, 


(1)  1  Bro.  «9t. 
m  * 8ch.&Lc 
(5)  AmM.  *8t» 
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which  was  in  the  possession  of  the  testator, 
was  a  very  considerable  portion  of  the  pro- 
perty he  held  at  Searby ;  it  was  the  inten- 
tion of  the  testator,  therefore,  that  that  farm 
should  be  occupied  and  managed  by  his 
trustees ;  that  they  should  take  possession 
and  hold  possession  of  it ;  and  that,  there- 
fore, was  inconsistent  with  that  part  of  the 
property  being  assigned  for  dower,  and  set 
out  by  metes  and  bounds. 

It  was  argued,  that,  as  far  as  related  to 
that  part  of  the  property,  the  widow  might 
not  be  entitled  to  dower,  but  that  she 
would  have  her  dower  out  of  the  rest  of 
the  property.  The  clause,  however,  to  which 
I  have  adverted,  goes  on  to  direct,  that, 
with  respect  to  the  residue,  they  shall  M  re- 
ceive- and  take  the  rents,  issues,  proceeds, 
and  profits  of  the  whole  of  my  said  real 
estates,  and  also  the  interest,  dividends,  and 
produce  of  my  personal  estate,  and  of  any 
accumulation  thereof,  and  from  time  to  time 
lay  out  and  invest  the  surplus  or  residue 
thereof  respectively,  which  shall  from  time 
to  time  come  to  and  remain  in  their  hands, 
and  shall  not  be  applied  or  appropriated  for 
any  other  of  the  purposes  of  this  my  will, 
in  the  joint  names  of  my  said  trustees,  or 
in  the  name  of  the  survivor  of  them,  in  the 
public  stocks  or  funds,  or  upon  government 
or  real  securities,"  in  order  to  accumulate  for 
the  benefit  of  the  son  of  the  testator. 

These  provisions  are  similar  to  the  provi- 
sions in  the  case  of  Villa  Real  v.  Lord  GaU 
way,  which  are  adverted  to  by  Lord  Rede*- 
dale. 

I  think,  therefore,  upon  the  reasoning 
stated  in  these  cases,  and  upon  the  principle 
to  which  I  have  adverted,  that,  in  the  first 
place,  it  is  perfectly  manifest,  the  testator 
did  not  intend  that  that  part  of  the  property 
in  the  possession  of  the  testator  at  Searby 
should  be  subject  to  dower;  and  I  also 
think,  that,  with  respect  to  the  provisions 
respecting  the  residue,  it  was  not  his  inten- 
tion that  any  part  of  that  property  should 
be  subject  to  dower. 

I  beg  leave  further  to  state,  that  the 
whole  of  the  property  is  conveyed  by  one 
general  devise,  and  we  are  to  consider  what 
is  his  intention  with  respect  to  this  general 
devise.  He  gives  a  direction  as  to  part  of 
his  property ;  and  that  direction  shews,  he 
did  not  intend  that  it  should  be  subject  to 
the  chum  of  dower:  and  if  the  direction, 
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which  he  gave  with  respect  to  a  part  of  it, 
shews,  that  hedid  not  intend  it  should  be 
subject  to  the  claim  of  dower,  as  the  whole 
of  his  property  is  conveyed  by  one  general 
devise,  it  follows  that  he  did  not  intend  it 
should  be  subject  to  dower  in  the  terms  of 
that  devise*  And  this  is  consistent  with 
what  is  laid  down  in  the  case  of  Miall  v. 
Brain  (4),  which  was  not  cited  in  argument, 
but  which  has  been  recently  decided  by  the 
Vice  Chancellor.  In  that  case,  the  property 
was  subject  to  an  annuity  of  100/.  to  the 
wife  ;  and  the  question  there  was  precisely 
that  which  is  raised  on  the  present  occasion. 
The  daughter,  by  the  provisions  of  the  will, 
was  to  be  allowed  to  occupy  a  certain  house, 
and  the  question  was,  whether  the  widow 
was  deprived  of  her  dower  ?  It  was  con- 
tended in  that,  as  it  has  been  in  this  case, 
that,  though  she  should  be  deprived  of  the 
right  of  dower,  as  far  as  related  to  that 
bouse,  she  would  still  have  her  dower  out 
of  the  rest  of  the  estate.  But,  with  respect 
to  this  point,  the  Vice  Chancellor  made 
use  of  the  very  same  observations  I  now 
make  use  of,  namely,  that  the  whole 
of  the  property  was  devised  in  general 
terms ;  and  if  it  was  manifest  that  it  was 
not  the  intention  of  the  testator  that  one  part 
of  it  was  to  be  subject  to  dower,  then  no 
part  of  the  property  could  be  considered  as 
so  subject.  The  Vice  Chancellor's  obser- 
vations were— 

M  Here  the  testator  directs  the  trustees, 
to  whom  he  devises  his  estate,  to  permit  his 
daughter  to  use,  occupy,  and  enjoy  a  certain 
freehold  house  for  her  life.  I  think  the 
testator  contemplated  for  his  daughter  the 
personal  nse,  occupation  and  enjoyment  of 
this  house,  and  such  personal  use,  occupa* 
tion  and  enjoyment  is  inconsistent  with  the 
widow's  right  to  dower  out  of  that  house* 
It  is  truly  said,  that  if  the  testator  had 
expressly  declared  that  his  daughter 
should  enjoy  this  house,  free  from  his 
widow's  right  of  dower,  that  the  widow 
would  still  have  been  dowable  out  of  the 
rest  of  his  estate.  In  this  case,  however, 
the  gift  to  the  daughter  is  by  a  direction  to 
the  trustees,  to  permit  her  to  use,  occupy, 
and  enjoy  this  house ;  and  the  direction  would 
be  in  vain,  unless,  he  had  previously  given 

(4)  4  Mad.  lfl& 


such  an  estate  to  the  trustees  as  would  en- 
able them  to  secure  by  their  permission  thai 
occupation  and  enjoyment.  This  house  is 
part  of  a  general  devise  to  the  trustees  of 
all  his  real  estate,  and  the  testator  has  not 
given  this  house  to  the  trustees,  free  from 
the  widow's  dower,  unless  he  has  so  given 
his  whole  estate.  I  think  the  testator  has 
shewn  a  plain  intent,  that  the  trustees  should 
take  an  interest  in  this  house,  which  would 
exclude  the  widow's  dower ;  and  the  same 
intention  must  necessarily  be  applied  to  the 
whole  estate,  which  passes  by  the  same  de- 
vise." 

I  think,  therefore,  under  the  circumstances 
of  this  case,  and  considering  the  particular 
dispositions  of  this  property,  without  mean- 
ing to  say,  that  a  mere  charge  of  an  annuity 
with  a  clause  of  entry  and  distress,  would 
be  sufficient  to  put  the  widow  to  election,— 
taking  the  charge  of  the  annuity,  the  clause 
of  distress,  the  part  of  the  estate  subject  to 
the  occupation  of  the  trustees,  the  disposition 
with  respect  to  the  whole  of  the  rents,  pro- 
fits, and  issues  of  the  testator's  real  estate 
—taking  all  these  circumstances  together,  I 
think  it  was  the  manifest  intention  of  the 
testator,  that  the  whole  should  be  free  from 
dower ;  and  that  that  is  so  clear  and  dis* 
tinct  as  to  authorize  me  to  say  in  this  case, 
that  the  widow  must  be  put  to  her  election. 


1827.     > 
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PRICHARD  0.  ARBOVZN. 


A  testator  bequeaths  stock  to  trustees,  upon 
trust,  to  sell  the  "  same  when  an  opportunity 
offers  of  building  a  chapel  for  the  worship  of 
a  certain  protestant  sect,  and  to  contribute 
the  same  towards  the  building  and  its  sup* 
port :" — Held,  that  the  bequest  was  void  under 
the  Statutes  of  Mortmain* 

James  Arbouin,  by  his  will,  dated  the 
25  th  of  February  1821,  bequeathed  as  fol- 
lows : — 

"  I  give  the  entire  residue  of  my  effects, 
with  the  works  of  Baron  Swedenborg,  and 
the  "  Intellectual  Repository"  to  Mr. George 
Prichard  of  SI,  Essex- street,  in  the  Strand, 
to  Mr.  Leonard  Streete  Coxe,  of  27,  Buck- 
ingham-place, and  to  Mr.  Thomas  Jones  of 
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Camden  Town,  at  their  disposal,  for  the 
ttseful  purposes  which  I  have  explained  to 

them." 

The  purposes  which  the  testator  had  ex* 
plained  to  those  trustees,  and  to  which  he 
referred  in  his  said  will,  were  expressed  in 
a  paper,  in  the  hand  writing  of,  and  signed 
by  the  said  James  Arbouin,  bearing  date 
15th  of  March  1821,  and  which  contained 
the  following  directions : — "  From  a  sincere 
desire  to  promote  the  interest  of  the  Lord's 
New  Church,  I  hereby  request  that  Mr. 
George  Prichard,  Mr.  Leonard  Streete  Coxe, 
and  Mr.  Thomas  Jones,  will  have  the  good- 
ness to  dispose  of  the  entire  residue  of  my 
effects  intrusted  to  their  care,  in  the  follow- 
ing manner,  &c.  Fourthly,  to  keep  in  re- 
serve the  remainder  of  the  8  per  cent,  con- 
sols, and  V>  sell  the  same  when  an  opportu- 
nity offers  of  building  a  chapel  for  the  wor- 
ship of  the  New  Church,  and  to  contribute 
the  same  towards  the  building  and  its  sup- 
port. •  Fifthly,  to  dispose  of  one  half  the 
income  from  the  long  annuities  half  yearly, 
in  aid  of  the  fund  for  printing  and  publish- 
ing the  Theological  Works  of  Baron  Swe- 
denborg,  and  the  other  half,  for  promoting, 
at  their  discretion,  the  external  worship  of 
the  New  Church.  Sixthly,  to  sell  the  works 
of  Baron  Swedenborg,  and  the  numbers  of 
the  "  Intellectual  Repository,"  and  to  dispose 
of  the  produce  to  augment  any  fund  which 
they  may  approve  of « for  the  relief  of 
distress." 

The  Master,  by  his  report,  found — First, 
that  the  establishment  called  the  New 
Church  is  established  by  law,  inasmuch  as 
the  ministers  thereof  comply  with  all  the 
conditions  required  by  the  Toleration  Act. 
—Secondly,  that  there  were,  at  the  time 
of  making  the  testator's  will,  numerous 
churches,  chapels,  or  buildings  set  apart  for 
religious  worship,  according  to  the  form  and 
principles  of  the  said  establishment  called 
the  New  Church,  and  that  such  church 
adopts  for  its  doctrines  those  which  are 
taught  in  the  works  of  Baron  Swedenborg, 
but  that  there  was  no .  church  or  chapel 
built  on  freehold  ground,  at  the  date  of  the 
will,  though  two  churches  or  chapels  have 
since  been  built  on  freehold  ground  at 
Derby,  and  Newcastle-upon-Tyne. 

The  question  was,  whether  the  bequest 
was  void  under  die  Mortmain  Acts. 


Mr.  Treslove  and  Mr.  Martin  appeared 
for  the  plaintiffs,  the  trustees : 

Mr.  Home  and  Mr.  Bolder,  for  the  de- 
fendants. 

In  support  of  the  bequest,  it  was  ar- 
gued, that  there  Was  no  direction  to  buy 
land.  A  chapel  might  be  built  on  land 
already  in  Mortmain,  or  land  might  here- 
after be  given  for  such  a  purpose  in  a  legal 
manner. 

The  case  of  The  Attorney  General  v. 
Davies(l)  was  referred  to. 

The  Master  of  the  Rolls  was  of  opinion, 
that  a  direction  to  build  implied  a  direction 
to  buy  land,  unless  the  will  contained  some 
plain  indication  to  the  contrary,  or  referred 
to  land  already  in  Mortmain.  He  therefore 
held  the  bequest  to  be  void. 
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HITCHENS  V.  CONGKEVE. 


Under  a  common  order  to  amend,  a 
plaintiff  may  introduce  new  plaintiffs  on  the 
record. 

Some  of  the  defendants  having  answered, 
the  plaintiffs  obtained  a  common  order  to 
amend.  Under  that  order,  they  added 
other  plaintiffs  to  the  plaintiffs  previously 
named  on  the  record. 

Some  of  the  defendants  now  moved,  that 
the  amended  bill  might  be  taken  off  the 
file  for  irregularity. 

Tn  support  of  the  motion,  Mr.  Horace 
Twiss  and  Mr.  Lowndes  contended,  that, 
under  a  common  order  to  amend,  new 
plaintiffs  could  not  be  added. 

Mr.  Home,  contra. 

Sir  Anthony  Hart,  Vice  Chancellor,  was 
of  opinion,  that  the  amendment  was  regu- 
lar, and  did  not  exceed  what  might  be 
done  under  such  an  order.  He,  therefore, 
refused  the  motion. 

(1)  9  Veaey,  645, 
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1827. 
June,  July  15 

Doctrine  of  law  as  to  the  presumption  of 
sexual  intercourse  between  husband  and  wife, 
who  are  living  apart  under  a  deed  of  sepa- 
ration t  but  who  occasionally  meet;  and  as  to 
the  evidence  by  which  that  presumption  may 
be  rebutted. 

Doctrine  of  law  as  to  the  legitimacy  of  the 
child  of  a  married  woman,  who  was  sepa- 
rated from,  but  sometimes  was  visited  by%  her 
husband,  and  who  was  living  in  a  state  of 
adultery  with  one  of  her  servants;  the  birth 
of  the  child  having  been  concealed,  and  the 
child  having  always,  during  the  life  of  the 
husband,  been  considered  as  a  bastard. 

The  plaintifFclaimed  a  considerable  estate 
as  the  heir-at-law  of  his  alleged  father,,  Mr. 
Morris.  The  defence  was,  that  he  was  ille- 
gitimate. 

An  issue  had  been  directed  to  try  his  le- 

E'timacy,  and  the  jury  found  that  he  was 
gititnate. 

A  motion  waa  made  for  a  new  trial. 

Mr,  Taunton,  Mr,  Campbell,  and  Mr, 
Temple,  argued  at  great  length  in  support 
of  the  motion : 

Afr.  Agar,  Mr,  Home,  Mr,  Oldnall  Rus- 
sell, Mr,  Spence,  and  Mr.  Curwood,  re- 
listed it* 

The  arguments  turned  chiefly  on  the  ef- 
fect of  the  evidence. 

The  facts  of  the  case,  and  the  points  of 
the  argument  are  stated  in  the  judgment  of 
the  Lord  Chancellor. 

Lord  Lyndhurst,  Chancellor, — This  is 
an  application  for  a  new  trial  of  an  issue, 
which  was  tried  at  the  last  Assizes  for 
Shrewsbury;  and  the  question  upon  the 
issue  waa,  whether  the  plaintiff  was  the 
legitimate  son  of  a  Mr.  Morris  and  his 
wife. 

The  question  was  stated  to  be  one  of 
considerable  importance  in  point  of  value. 
It  was  also  stated,  in  the  course  of  the  ar- 
gument, and  stated  very  properly,  that  the 
question  was  an  important  question  in  point 
of  principle.  It  was  argued,  therefore,  very 
elaborately  ;  and,  it  appears  to  me,  that,  as 
far  aa  facta  go,  nothing  was  omitted  that 
Vot.V.  Charc. 


could  have  been  stated  in  argument.  The 
only  question  now  is,  whether  the  result  of 
the  trial  has  been  altogether  satisfactory ; 
that  is,  whether  it  affords  a  satisfactory 
conclusion, — a  satisfactory  representation  of 
facts, — to  be  taken  as  the  foundation  for  the 
judgment  of  this  Court. 

The  counsel,  on  the  part  of  the  plaintiff, 
pressed  very  strongly  on  the  feelings  of  the 
Court  the  hardship  to  which  the  plaintiff 
was  exposed  in  contending  for  what  they 
called  his  birthright.  It  appeared  to  me, 
considering  the  question  at  issue,  and  the 
facts  of  this  case,  that  arguments  of  this 
kind,  if,  upon  a  question  for  a  new  trial, 
they  could  ever  be  applied,  were  in  no  way 
peculiarly  applicable  in  this  case ;  because,  by 
looking  to  the  facts,  and  attending  to  all  the 
circumstances,  it  appeared  to  me  extremely 
difficult  to  say,  whatever  might  be  the  result 
in  point  of  law,  that,  in  point  of  fact,  the 
plaintiff  was  not  the  son  of  William  Austin  i 
and  that  appears  to  have  been  the  impres- 
sion on  the  mind  of  the  learned  Judge  before 
whom  the  issue  was  tried.  Still,  although 
the  evidence  is  so  strong  for  establishing 
that  in  point  of  fact,  yet,  from  the  circum- 
stances of  the  situation  of  Mr.  and  Mrs. 
Morris,  if  he  is  to  be  considered  in  point  of 
law  as  the  son  of  Mr.  Morris,  he  has  a  right 
to  contend  for  what  he  is  pleased  to  call  his 
birthright, — for  his  legal  right ;  and  that 
right  is  to  be  treated  with  every  respect  and 
consideration.  At  the  same  time,  it  does 
not  appear  to  me,  that  he  can,  with  any  great 
degree  of  consistency,  urge  the  hardships  of 
the  situation  in  which  he  is  placed,  and  the 
difficulties  with  which  he  is  surrounded,  in 
establishing  his  claim  to  be  the  son  of  Mr. 
Morris. 

A  great  deal  was  said  with  respect  to  the 
law  as  applicable  to  questions  of  this  kind. 
It  does  appear  to  me,  after  all  that  has  now 
taken  place  upon  the  various  inquiries  of 
this  nature  which  have  occurred,  that  no 
doubt  can  be  entertained  with  respect  to  the 
rule  of  law  as  applicable  to  such  a  question. 

It  is  perfectly  clear,  that,  when  a  husband 
and  wife  are  not  separated  from  each  other 
by  a  sentence  of  divorce,  the  law  will  pre- 
sume access;  that  is,  personal  sexual  in* 
tercourse,  unless  the  contrary  is  proved. 
And,  it  is  also  laid  down,  and  very  pro- 
perly so,  that,  in  order  to  repel  the  pre* 
sumption  of  the  law,  the  evidence  must  be 

3A 


178 


CASES  IN  CHANCERY : 


clear  and  satisfactory— clear  and  satisfactory 
to  the  minds  of  those  who  are  to  decide 
upon  the  question :  light  presumption  and  a 
balance  of  evidence  will  not  be  sufficient. 
The  words  made  use  of  in  the  Banbury 
Peerage  case  are,  that  the  evidence  must  be 
satisfactory  to  the  minds  of  the  jury.  The 
expression  of  my  Lord  Eldon,  in  the  ease 
of  Head  v.  Head,  is,  that  the  evidence  must 
be  clear  and  satisfactory.  It  is  stated  by 
the  Judges  in  the  Banbury  Peerage  case, 
that  the  facts  and  circumstances  upon  which 
the  presumption  is  to  be  repelled,  must  be 
such  as  to  be  satisfactory  to  the  minds  of 
the  jury.  Therefore,  evidence  will  be  suf- 
ficient to  repel  that  presumption,  provided 
the  inference  to  be  drawn  from  the  evidence 
is  clear  and  satisfactory. 

Another  question  arises,  and  was  sug- 
gested in  Head  v.  Head\  namely,  whether 
the  evidence,  arising  from  the  conduct  of 
the  parties,  may  be  sufficient  for  the  pur- 
pose ?  Undoubtedly,  the  evidence  arising 
from  the  conduct  of  the  parties  maybe  most 
material  and  most  important.  Whether,  in 
all  cases,  the  evidence  arising  from  the  con- 
duct of  the  parties  is  sufficient,  must  depend 
upon  the  particular  circumstances  of  the  case ; 
and,  in  the  case  of  the  Banbury  Peerage, 
the  conduct  of  the  parties,  and  the  evidence 
■arising  from  the  conduct  of  the  parties, 
formed  the  principal  grounds  for  the  judg- 
ment of  the  Court. 

Having  stated  these  principles,  I  shall 
endeavour  to  apply  them  to  the  facts  of 
this  case. 

The  facts  of  this  case  resolve  themselves 
fairly  into  two  parts,  and  were  so-  divided 
in  the  arguments,  not  professedly  but  sub- 
stantially :  namely,  of  the  circumstances 
that  took  place  at  Llanfair,  and  the  circum- 
stances that  took  place  at  Garthlwyd;  and  I 
will  consider  them  in  that  way. 

There  can  be  no  doubt  whatever,  that, 
after  the  separation,  which  was  voluntary, 
between  Mr.  and  Mrs.  Morris,  Mr.  Morris 
was  frequently  at  Llanfair;  and,  it  appears, 
that  though  these  parties  were  separated 
from  each  other,  they  were  not  altogether 
on  unfriendly  terms.  It  appears  that,  when 
Mr.  Morris  occasionally  visited  Llanfair,  he 
occasionally  had  interviews  with  Mrs.  Mor- 
ris ;  he  had,  undoubtedly,  opportunity  of 
sexual  intercourse  on  those  occasions ;  and,  it 
is  said,  the  law  will  presume  sexual  inter- 


course to  have  taken  place.  The  time  wa# 
referable  to  the  proper  period  for  the  procre- 
ation of  the  infant  in  question.  Such  is  the 
case  as  far  as  it  relates  to  the  meeting  of 
the  parties  at  Llanfair. 

The  answer  to  this  case,  however,  is  ex*- 
tremely  strong  in  point  of  presumption. 

Mr.  and  Mrs.  Morris  were  separated  by 
a  deed  of  separation ;  they  lived  at  the  dis- 
tance of  thirteen  miles  from  each  other,  and 
only  occasionally  saw  each  other.  It  is  sup- 
posed that  sexual  intercourse  took  place 
between  them  in  the  Spring  of  the  year  1 792. 
If  it  did,  it  did  not  lead  them  to  put  an  end  to 
that  separation.  It  was  suggested  that  sexual 
intercourse  took  place  from  time  to  time  ; 
but  it'  is  remarkable  that  the  parties  still 
continued  to  live  apart,  and  for  a  consider- 
able period.  During  this  period,  it  is  per- 
fectly clear  Mrs.  Morris  was  living  in  a  state 
of  adultery*  A  person  of  the  name  of 
Austin,  who  lived  in  her  family,  lived  with 
her,  and  was  gradually  advanced  to  a  sta- 
tion of  equality  with  herself.  He  dined 
with  her ;  he  acted  and  directed  the  affairs 
of  the  house  more  like  (as  the  evidence  is) 
a  master  than  a  servant.  He  was  found  in 
her  bed  at  the  time  (which  is  the  material 
time)  in  question. 

About  Christmas  1792,  a  child  was  born, 
she,  at  that  time,  and  for  a  year  before, 
having  lived  in  a  state  of  adultery  with 
Austin.  When  the  child  was  born,  its  birth 
was  concealed ;  it  was  carefully  removed, 
in  the  middle  of  the  night,  to  a  distance  ; 
carefully  conveyed  to  the  care  of  the  father 
and  mother  of  William  Austin.  It  was 
brought  up  under  the  care  of  old  Austin 
and  his  wife.  No  communication  was  made 
to  Mr.  Morris  of  the  birth  of  this  child.  He 
appears  to  have  had  no  knowledge  whatever 
of  its  existence.  About  seven  years  after- 
wards, in  consequence  of  some  reports  that 
had  got  into  circulation,  he  reproached  his 
wife  with  having  had  a  child  ;  she  most 
strenuously  and  vehemently  denied  it.  Af- 
terwards, upon  speaking  of  his  family,  he 
said  he  had  only  one  child,  Harriett.  When 
he  made  his  will,  having  been  at  one  time  at 
variance  with  his  daughter  Harriett,  he  be- 
queathed his  property,  I  believe,  to  his  ne- 
phews. He  afterwards  revoked  that  will, 
and  left  his  property  to  Mrs.  Davies  and 
his  nephew,  taking  no  notice  whatever  of 
the  son.  He  executed  a  deed,  with  respect 
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to  his  property,  in  which  he  described  the 
daughter  as  his  heir  apparent.  And,  it  is 
perfectly  clear,  that  Mr.  Morris,  up  to  his 
death,  had  no  knowledge  of  this  son,  of 
"which  he  was  supposed  to  be  the  father. 

On  the  other  hand,  when  this  child  was 
brought  up  under  the  care  of  old  Austin, 
and  was  sent  to  school,  he  passed  under 
the  name  of  Austin,  he  was  recognized  by 
Austin  as  his  son,  and  was  called  his  son  by 
Austin  himself;  he  called  Austin  his  father 
and  old  Austin  his  grandfather.  When 
William  Austin  went  to  the  West  Indies,  in 
a  military  character,  in  which  he  afterwards 
died,,  he  bequeathed  his  property  to  this 
lad,  passing  by  his  own  father  and  mother, 
who  were  in  necessitous  circumstances.  All 
these  circumstances  were  strong  circum- 
stances to  shew,  that  this  was  the  child,  not 
of  Mr.  Morris,  but  of  William  Austin ;  and 
it  was  a  question  (I  am  now  talking  of  what 
took  place  at  Llanfair,)  material  for  the  jury 
to  consider,  whether,  as  to  the  occasional 
visits  of  Mr.  Morris  to  Mrs.  Morris  at 
Llanfair,  followed  by  no  return  of  Mrs. 
Morris  to  the  house  of  her  husband,  the 
presumption  of  intercourse  which  would, 
thence  arise,  is  or  is  not  sufficiently  re- 
pelled by  the  circumstances  to  which  I  have 
adverted.  I  cannot  assign  even  any  plausi- 
ble motive  for  the  concealment  of  the  birth 
of  this  child,  if  sexual  intercourse  had  taken 
place  upon  those  occasions :  and  if  the  case 
rested  here — and  it  may  ultimately  rest 
here,  when  it  comes  under  the  consideration 
of  another  jury — I  should  wish  the  jury  to 
consider,  whether  those  facts,  to  which  I 
have  adverted,  are  not  sufficient  and  satis- 
factory  for  the  purpose  of  repelling  the  pre- 
sumption of  the  law,  that  access  took  place 
between  those  parties  at  the  particular  pe- 
riod to  which  I  have  adverted. 

But  the  case  certainly  does  not  rest  there ; 
what  is  supposed  to  have  taken  place  at 
Garthlwyd  is  most  material  and  important. 
If  it  was  established  to  my  entire  satisfac- 
tion, that  these  parties,  in  the  Spring  of 
1792,  had  gone  over  to  Garthlwyd  to  Mrs. 
Lloyd's  house,  and  slept  there  together,  it 
would  appear  to  roe  that  the  presumption 
of  sexual  intercourse  having  taken  place 
would  have  been  irresistible ;  and,  strong 
as  the  other  facts  were,  they  would  not  be 
sufficient  to  repel  the  presumption.  But 
look  at  the  evidence.    The  evidence  in  the 


first  place  is  that  of  Mary  Evans.  It  is 
sufficient  here  for  me  to  say,  that  she  was 
contradicted  by  Mrs.  Payne  on  two  material 
questions.  I  do  not  mean  to  suggest  for  a 
moment,  that,  because  she  was  contradicted, 
she  speaks  falsely  as  to  those  circumstances. 
It  is  possible  Mary  Evans  may  have  spoken 
untruly ;  but,  at  least,  it  puts  the  case  in 
this  situation,  that  it  is  doubtful  whether  I 
can  safely  proceed  on  the  evidence  of  Mary 
Evans.  The  jury  have  pronounced  no  opi- 
nion upon  it,  and  I  wish,  if  this  question 
goes  to  the  jury  again,  that  the  opinion  of 
the  jury  should  be  taken,  whether  they  be- 
lieve her  evidence. 

There  is  another  fact  connected  with  the 
evidence  which  Mary  Evans  gave,  most  im- 
portant to  be  attended  to.  It  is,  that  she  states 
that  the  visit  took  place  in  1792  ;  that  the 
parties  left  her  house  for  the  purpose  of 
going  to  Mrs.  Lloyd's,  and  remained  absent 
during  the  whole  of  the  night.  It  is  a  most 
extraordinary  circumstance,  if  that  be  so, 
that,  in  her  deposition  in  this  court,  a  fact, 
so  material  and  so  essential  to  the  merits  of 
this  case,  should  have  been  altogether  omit* 
ted ;  for,  in  reading  her  deposition,  that  fact 
is  nowhere  to  be  found.  Taking,  therefore, 
that  omission  in  the  deposition  of  Mary. 
Evans  in  the  cause  in  this  court,  that  fact 
being  supplied  at  the  trial,  and  the  contra- 
diction of  Mary  Evans  by  Mrs.  Payne,  it 
appears  to  me  that  I  cannot  satisfactorily 
rely  on  her  testimony. 

It  is  material,  therefore,  if  this  case  is  to 
be  further  investigated,  that  the  jury  should 
pronounce  distinctly  the  opinion  they  en- 
tertain with  respect  to  the  truth  of  her  evi- 
dence. 

But,  it  is  said,  her  evidence  is  supported 
by  Mrs.  Lloyd.  Mrs.  Lloyd  says,  these 
parties  came  to  her  house  at  Garthlwyd : 
but,  as  to  when  they  came  to  her  house  at 
Garthlwyd  and  passed  the  night  there,  she 
gives  no  date  whatever  to  the  visit.  It  is 
admitted  on  all  hands,  that  these  parties 
slept  at  her  house  at  Garthlwyd  in  1798, 
six  years  afterwards,  and  there  is  no  reason 
whatever  to  apply  the  testimony,  which  Mrs. 
Lloyd  gave,  to  the  year  1792  in  preference 
to  1798.  From  any  thing  that  appears  to 
the  contrary  in  the  evidence  of  Mrs.  Lloyd, 
she  might  be  speaking  of  the  year  1798. 
There  is  no  confirmation  whatever  of  Mary. 
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Evans  anting  oat  of  the  evidence  of  Mrs* 
Lloyd, 

But  then,  it  is  said,  she  is  confirmed 
by  the  testimony  of  John  Williams,  the 
qoachman.  He  does  not  confirm  her,  for 
he  describes  circumstances  that  are  di- 
rectly at  variance  with  the  circumstances 
described,  by  Mary  Evans.  Mary  Evans 
describes  them  as  going  on  foot  to  the  house 
of  Mrs.  Lloyd ;  and  John  Williams  says,  the 
one  party  came  in  the  former  part  of  the 
day  on  horseback ;  that  Mr.  Morris  came  in 
the  evening  of  the  same  day,  and  that  he 
was  sent  to  meet  him.  It  is  clear,  there- 
fore, that  they  were  speaking  of  different 
times. 

John  Williams  says,  he  thinks  the  visit 
took  place  about  thirty-five  years  ago ;  but 
I  find  a  question  was  put  to  htm  which 
leaves  that  very  considerably  in  doubt,  for  he 
was  asked,  whether  at  that  time  Mary  Jones 
was  in  the  service  of  Mrs.  Lloyd.  Mary 
Jones  did  not  go  into  the  service  until 
twenty-eight  years  ago.  If,  therefore,  she 
was  in  the  service  at  that  time,  it  is  quite 
clear  that  John  Williams,  in  saying  this  took 

{lace  thirty-five  years  ago,  is  in  a  mistake. 
t  is  probable  he  may  have  confounded  Mary 
Jones  for  Margaret  Jones ;  but  I  have  no 
reason  for  supposing  he  did.  They  were 
both  examined,  they  were  both  in  the  ser- 
vice ;  Margaret  Jones  led  the  service  thirty- 
five  years  ago,  and  she  was  succeeded  by 
Mary  Jones.  When  he  is  asked,  whether 
Mary  Jones  was  in  the  service  then  or  not, 
he  says  she  was :  if  &o9  the  visit,  of  which 
he  is  speaking,  would  correspond  with  the 
visit  in  1798.  I  do  not  mean  to  say  it  was 
so ;  but,  according  to  the  state  of  the  evi- 
dence, it  is  left  in  doubt  and  uncertainty.  I 
do  not,  therefore,  find  there  is  any  thing  in 
the  case  to  satisfy  my  mind;  that,  in  1792, 
these  parties  went,  as  it  is  supposed,  to 
Garthlwyd  to  the  house  of  Mrs.  Lloyd  and 
passed  the  night  together  there.  Had  that 
case  presented  itself  to  my  mind,  the  case 
would  have  presented  itself  to  me  in  a  very 
different  light  from  what  it  does  at  present;  I 
wish  therefore  that  it  should  be  further  con- 
sidered: I  wish  it  should  be  considered, 
and  as  a  point  to  be  submitted  to  the  jury, 
whether  irts  established  that  these  parties 
went  together  in  1792  to  Garthlwyd  and 
passed  the  night  together  in  the  house  of 
lint  Lloyd* 


It  has  been  said,  that  this  case  resembled 
the  case  of  Head  v.  Head;  it  bears  no  re- 
semblance to  it  whatever.     In  the  case  of 
Head  v.  Heady  it  is  true,  that  the  husband 
and  wife  were  separated ;  it  is  true,  there 
were  occasional  visits :  those  are  the  only 
circumstances  in  which  that  case  resembles 
the  present.     There  was  not  the  slightest 
evidence  to  shew,  in  the  case  of  Head  v. 
Heady  that  the  wife  was  living  in  adultery 
when  the  child  was  procreated ;  the  birth  of 
the  child  was  not  concealed ;  on  the  con- 
trary, as  soon  as  the  child  was  born  it  was 
baptized  in  the  name  of  the  husband ;   it 
went  by  the  name  of  the  husband  during 
the  lifetime  of  the  husband.     After  the 
death  of  the  husband,  Randall,  who  was 
supposed  or  reputed  to  be  the  father  of  the 
child,  married  the  widow,  and  then,  for  the 
first  time,  the  child  was  called  by  the  name 
of  Randall — and  the  only  circumstance  to 
repel  the  presumption,  was  the  change  of 
names.     That  bears  not  the  slightest  re- 
semblance to  this  case ;  for  here,  when  the 
birth  of  the  child  took  place,  it  was  con- 
cealed ;  and,  in  the  registry  of  baptism,  the 
child  is  described  as  base  born  and  a  bas- 
tard ;  not  baptized  by  the  name  of  the  fa- 
ther, but  first  as  Evan  Williams,  and  after- 
wards Austin.     That  case,  therefore,  bears 
no  resemblance  whatever  to  the  present. 

I  think,  if  I  were  to  proceed  on  the  case 
as  it  now  stands,  I  should  merely  guess 
at  the  rights,  and  might  be  committing  a 
great  breaking  in  upon  the  established  rules 
of  law. 

When  this  case  goes  to  a  new  trial,  I  wish 
it  to  be  understood  that  I  have  given  no 
Opinion  as  to  the  rights  of  the  parties ;  I 
wish  it  to  go  to  a  new  trial  merely  to  have 
more  light  thrown  on  some  of  the  points, 
particularly  on  the  points  to  which  I  have 
adverted:  I  wish  to  know  whether  credit 
is  to  be  given  to  Mary  Evans ;  whether  the 
meetings  took  place  at  Garthlwyd,  as  they 
have  been  pressed  in  argument.  If  the  jury 
find  the  same  verdict,  finding  at  the  same 
time  those  facts,  it  will  be  extremely  difficult 
for  me  to  say,  afterwards,  that  the  legiti- 
macy of  the  plaintiff  is  not  established. 


TRINITY  TERM,  18*7. 


181 


} 


MORTIMER  0.  WEST. 


1M7. 

Jane  &  July 

A  testator  devfos  and  bequeaths  real  and 
personal  estate  to  four  children  (who  were 
named)  of  Martha  Davies  f  and  who  were  all 
illegitimate,  and  "  to  every  other  child  born  of 
ike  body  of  Martha  Dames  :"—Held, 

That  no  illegitimate  child  can  take  under 
ike  words  "  to  every  other  child  bom  of  the 
body  of  Martha  Davies" 

Richard  Mortimer,  by  his  will,  bearing 
date  on  the  25th  February  1802,  and  ex- 
ecuted and  attested  as  by  law  is  required 
for  passing  freehold  estates  of  inheritance, 
devised  and  bequeathed  all  his  real  and 
personal  property  to  trustees,  upon  trust, 
put  of  his  monies,  and  the  rents,  profits, 
and  interest  of  his  real  and  personal  estate, 
that  they  should  make  certain  payments. 
He  then  proceeded  as  follows : — "And,  in 
(he  next  place,  pay  my  wife  Mary  one  an- 
nuity, or  yearly  sum  of  150/.,  for  the  term 
of  her  natural  life,  by  equal  quarterly  pay- 
ments, to  be  computed  from  the  day  of  my 
decease,  and  which  is  to  be  received  by  her 
in  lieu,  and  in  full  satisfaction  of  any  dower 
or  thirds  she  might  be  entitled  to  out  of  any 
of  my  estates ;  and  also  to  pay  to  Martha 
Davies,  mother  of  James  Davies,  deceased, 
above  mentioned  to  have  been  buried  in 
BunhiU  burying-ground,  and  which  said 
Martha  Davies  is  now  residing  at,  Sec,  one 
annuity  or  yearly  payment  of  100/.,  during 
the  term  of  her  natural  life,  by  quarterly 
payments,  computed  as  aforesaid,  both  which 
•aid  annuities  are  to  be  paid  into  the  proper 
hands  of  my  said  wife  Mary,  and  Martha 
Davies  severally,  notwithstanding  cover- 
tore,  and  exclusive,  and  riot  subject  to  the 
debts  or  control,  or  intermeddling  of  any 
husband,  and  their  respective  receipts  alone 
(notwithstanding  coverture)  shall  be  a  good 
discharge  for  such  payments ;  and,  upon 
further  trust,  as  to  the  residue  or  net  pro- 
ceeds of  the  said  rents,  profits,  interest,  and 
ether  monies  (after  discharging  all  necessary 
outgoings),  and  as  to  the  whole  of  the 
same  rents  and  profits,  and  monies,  after 
the  several  deceases  of  my  said  wife  Mary, 
and  Martha  Davies,  to  pay  and  divide  the 
same  by  quarterly  payments  as  aforesaid,  to 
and  amongst  Ann,  the  daughter  of  the  said 
Martha  Davies,  born  ou  or  about  the  13th 


January  1705,  and  baptised  about  the  11th 
February,  in  the  same  year,  at  St.  Luke's 
church,  Old-street,  in  the  said  county  of 
Middlesex,  by  the  name  and  description  of 
Ann,  the  daughter  of  Richard  and  Martha 
Davies  ;  Richard,  born  on  or  about  the  %  1st 
June  1796,  and  baptised  on  or  about  the 
20th  July,  in  the  same  year,  at  St.  Luke's 
church  aforesaid,  by  the  name  and  descrip- 
tion of  Richard,  the  son  of  Richard  and 
Martha  Mortimer ;  John  Treasure,  son  of 
the  said  Martha  Davies,  born  on  or  about 
the  14th  October  1790,  and  baptised  on  or 
about  1st  November,  in  the  same  year,  at 
St.  Luke's  aforesaid,  by  the  name  and  de- 
scription of  John  Treasure,  son  of  Richard 
and  Martha  Mortimer ;  James,  son  of  the 
said  Martha  Davies,  born  on  or  about  the 
16  th  June  1801,  and  baptised  on  or  about 
the  17m  July,  in  the  same  year,  at  St.  Luke's 
aforesaid,  by  the  name  and  description  of 
James,  the  son  of  Richard  and  Martha 
Mortimer;  or  such  of  them  as  shall  be  living 
at  my  decease,  together  with  every  other 
child  born  of  the  body  of  the  said  Martha 
Davies,  and  living  at  my  decease,  or  bona 
and  living  within  nine  calendar  months  af- 
terwards, share  and  share  alike,  for  their 
several  lives  ;  and,  from  and  after  the  de- 
cease of  every  of  the  said  children  of  the 
said  Martha  Davies,  whether  before  or  after 
attaining  the  age  of  twenty-one  years,  leav- 
ing no  issue,  the  share  of  such  child  so  dying 
to  go  and  be  divided  equally  amongst  his 
or  her  children,  whether  sons  or  daughters, 
for  life,  share  and  share  alike,  if  more  than 
one ;  and  if  but  one,  then  the  whole  share 
to  such  only  child  for  life,  and  so  to  be  con- 
tinued and  distributed  in  a  descending  line, 
per  stirpes,  from  issue  to  issue,  for  life,  so 
long  as  any  issue  shall  be  living  descending 
from  the  said  Martha  Davies  ;  the  children 
of  the  parent  dying  to  take  such  parent's 
share  between  them."  The  testator  then 
directed,  "  that,  in  case  any  of  the  said  chil- 
dren of  the  said  Martha  Davies,  or  their 
respective  issue  shall  die,  leaving  no  issue, 
then  the  share  of  him  or  her  so  dying  shall 
go  and  be  divided  amongst  his  or  her  sur- 
viving brothers  and  sisters  equally,  for  their 
lives,  and  proportionably  amongst  the  issue 
of  such  brothers  and  sisters  as  shall  be  dead 
(if  any),  according  to  the  share  the  parent 
would  have  had  if  living ;  and,  for  default 
of  such  brother  or  sister,  or  their  issue,  then 
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to  fall  into  the  gross  produce  of  the  rents 
and  profits,  for  the  benefit  of  all  those  en- 
titled to  the  distribution  thereof  as  afore- 
said." 

On  the  5  th  March  1804,  the  testator 
made  the  following  unattested  codicil  to  his 
will : — "  I,  the  within-named  Richard  Mor- 
timer, do  hereby  revoke  the  within  bequest 
of  the  annuity  of  100/.  per  annum,  given  to 
Martha  Davies ;  and  do,  in  lieu  thereof,  in 
case  she  is  living  with  me  at  my  decease,  and 
not  otherwise,  give  and  bequeath  to  her  the 
sum  of  100/.  only,  to  be  paid  out  of  the  first 
monies  which  may  be  undisposed  of,  after 
all  necessary  payments  and  outgoings  are 
made  ;  and  I  do  hereby  revoke  such  parts 
of  my  will  on  account  of  the  ill-treatment  of 
the  said  Martha  Davies  to  me,  which  has 
been  the  sole  reason  of  my  "not  marrying 
her  ;  and  I  do  declare  this  to  be  taken  as  a 
full  revocation  of  such  within  bequest,  which 
is  now  to  sink  into  the  residue  of  the  estate 
for  the  benefit  of  the  children  interested." 

By  a  second  codicil,  dated  the  24th  June 
1807,  he  deprived  Martha  Davies  of  all  be- 
nefits under  his  will.  He  died  in  March 
1809. 

The  four  children  of  Martha,  named  in 
the  will,  were  alive  at  the  making  of  it. 
Martha  Davies  had  two  other  children  born 
subsequently,  but  botli  of  them  before  the 
date  of  the  last  codicil :  Thomas,  born  on 
the  12th  January  1803,  and  Jeremiah,  born 
on  the  1  I)  th  June  1 805.  They  were  all  ille- 
gitimate. 

The  testator's  wife  died  in  his  lifetime. 

The  son,  John  Treasure,  also  died  in 
his  lifetime. 

The  testator  had  both  freehold,  copyhold, 
and  leasehold  estates. 

The  only  question  now  before  the  Court 
was,  whether  Thomas  and  Jeremiah  could 
take  any  part  of  the  property  under  the 
words  of  the  will,  either  considered  by  them- 
selves, or  considered  as  republished  (ex- 
cept so  far  as  the  freeholds  were  concerned) 
by  the  two  codicils. 

Mr.  Shadrvell  and  Mr.  Preston  contended, 
that  Thomas  and  Jeremiah  could  take  : 

Mu  Sugdcn,  Mr.  Martin,  &c.  &c.  contra. 

The  Lord  Chancellor.~The  terms  of  this 
bequest  are  general,  "  together  with  every 
other  child  born  of  the  body  of  the  said 


Martha  Davies,  and  living  at  my  decease." 
A  bequest  to  children  of  A.  B.  generally, 
must  mean  legitimate  children,  unless  there 
be  something  amounting  V  necessary  impli- 
cation, shewing,  that  the  testator  meant  ille- 
gitimate children.  Here,  there  is  no  such 
necessary  implication.  If  Martha  Davies 
had  had  legitimate  children,  they  would 
have  taken. 

Thomas  and  Jeremiah  are  not  entitled  to 
take  anything  either  under  the  will,  or  by 
the  operation  of  the  codicil. 


1827 
July  14 
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Ex  parte  burgess  ik  the  mat- 
ter OF  BURGESS. 


A  husband  being,  in  right  of  his  wife,  seised 
of  a  farm  during  the  coverture,  converts  the 
soil  into  bricks,  of  which  he  manufactures 
and  sells  great  quantities :  lie  is  not  a  trader 
within  the  meaning  of  the  bankrupt  laws. 

This  was  the  petition  of  a  bankrupt,  that 
the  commission  might  be  superseded.  Va- 
rious grounds  of  objection  to  the  commis- 
sion were  stated  in  the  petition ;  but  the 
point  on  which  the  validity  of  the  commis- 
sion ultimately  depended  was,  whether  the 
bankrupt  was  a  trader. 

The  bankrupt  in  his  affidavit  stated, 
— "  That  he  has  for  some  years  resided  at 
Rainham,  and  has  been  in  the  habit  of  mak- 
ing bricks  from  earth  dug  upon  a  freehold 
farm,  called  Mackland  farm,  which  was  de- 
vised by  John  Irons,  the  father  of  this  de- 
ponent's wife,  Fanny  Burgess,  to  certain 
trustees  and  their  heirs,  upon  certain  trusts 
mentioned  in  the  will  of  the  said  John  Irons, 
but  nevertheless  to  permit  this  deponent's 
wife,  the  said  Fanny  Burgess,  and  her  as- 
signs, to  receive  and  take  the  rents,  issues, 
and  profits  thereof,  to  her  and  their  own  use 
and  benefit,  for  the  term  of  her  natural  life, 
and  in  which  farm  the  deponent  is  advised 
he  is  entitled  to  an  estate  during  the  cover- 
ture of  himself  and  his  said  wife."  He  fur- 
ther swore,  that  he  believed  that  he  was  not 
a  trader  within  the  meaning  of  the  bank, 
rupt  laws. 

The  affidavit  in  support  of  the  commis<* 
sion  stated,  that  the  deponent  had  bought 
materials  for  making  bricks  to  a  great  ex<* 
tent ;  that  be  had  manufactured  in  one  yea* 
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ftbont  two  millions  of  bricks ;  and  that  he 
carried  on  the  business  to  an  extent  sufficient 
to  make  a  livelihood. 

On  the  other  hand,  it  was  sworn  and  not 
denied,  that  the  bankrupt  made  no  bricks 
except  from  earth  dug  and  raised  from 
Mackland  farm. 

Mr.  Sugden  and  Mr.  Montague  appeared 
in  support  of  the  petition,  and  cited  Ex  parte 
Gallimore  (1),  Sutton  v.  Weeley  (2),  &c.  to 
shew,  that,  under  the  old  bankrupt  laws,  a  per- 
son, who  made  bricks  of  the  earth  of  land  in 
which  he  had  such  an  interest  as  Mr.  Bur- 
gess in  this  case  had,  was  not  a  trader  within 
the  meaning  of  the  bankrupt  laws.  They 
argued,  that,  if  within  the  operation  of  the 
bankrupt  laws,  he  must  be  brought  within 
them  by  the  words  of  the  recent  statute. 
The  second  section  runs  thus : — 

"  That  all  bankers,  brokers,  and  persons 
using  the  trade  or  profession  of  a  scrivener, 
receiving  other  men's  monies  or  estates  into 
their  trust  or  custody,  and  persons  insuring 
ships,  or  their  freight,  or  other  matters 
against  perils  of  the  sea,  warehousemen, 
wharfingers,  packers,  builders,  carpenters, 
shipwrights,  victuallers,  keepers  of  inns, 
taverns,  hotels  or  coffee-houses,  dyers,  prin- 
ters, bleachers,  fullers,  calenderers,  cattle  or 
sheep  salesmen,  and  all  persons  using  the 
trade  of  merchandize  by  way  of  bargaining, 
exchange,  bartering,  commission,  consign- 
ment, in  gross  or  by  retail ;  and  all  persons, 
who,  either  for  themselves,  or  as  the  agents 
or  factors  for  others,  seek  their  living  by 
buying  or  selling,  or  by  buying  and  lett- 
ing for  hire,  or  by  the  workmanship  of  goods 
or  commodities,  shall  be  deemed  traders, 
liable  to  become  bankrupt." 

Now  the  words,  "  persons  who  seek  their 
living  by  the  workmanship  of  goods  and 
commodities,"  are  general  words.  But  ge- 
neral words  like  these  could  not  be  intended 
to  apply  to  the  improvement  of  the  raw 
produce  of  the  soil. 

.  In  the  Bankrupt  Act  of  the  5  Geo.  4, 
which  was  in  force  for  one  day  only,  there 
was,  in  the  clause  describing  the  persons 
who  should  be  liable  to  be  made  bankrupt, 
the  following  words  : — 
.  "And  all  persons  making  bricks,  or  burn- 
ing lime  for  sale,  being  tenants,  lessees,  or 
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partners  in  such  trade  or  undertaking ;  and 
all  persons  using  the  trade  of  merchandize, 
by  way  of  bargaining,  exchange,  bartering, 
commission,  consignment,  or  otherwise,  in 
gross  or  by  retail ;  and  all  persons  who 
either  for  themselves,  or  as  agents  or  factors 
for  others,  seek  their  living  by  buying  and 
selling,  or  by  buying  and  letting  for  hire,  or 
by  the  workmanship  of  goods  or  commodi- 
ties, shall  be  deemed  traders,  liable  to  be* 
come  bankrupt." 

The  legislature,  therefore,  did  not  think 
that  the  general  words  now  relied  on  would 
apply  even  to  the  case  of  a  lessee  making 
bricks  of  the  earth  of  the  land  demised  to 
him. 

Mr.Rose%  contra. 

This  is  a  person  who  is  proved  to  have 
made  his  livelihood  by  manufacturing  and 
selling  bricks:  that  is,  "  by  the  workmanship 
of  commodities."  Why  should  such  a  bu- 
siness not  be  included  within  words,  which, 
in  their  natural  import,  comprehend  it,  and 
which,  there  is  no  reason  to  suppose,  were 
not  intended  to  be  taken  in  their  widest 
signification  ?  The  case  of  this  bankrupt 
does  not  come  within  any  of  the  exceptions 
which  are  enumerated.  The  farmer  is  ex- 
pressly excepted:  would  not  the  brick- 
maker  have  been  expressly  excepted,  too, 
if  such  had  been  the  intention  of  the  legis- 
lature ? 

The  act  of  the  5  Geo.  4.  made  express 
mention  of  brick-making.  The  words  mak- 
ing mention  of  it  specifically  have  been 
omitted  in  the  present  act,  because  the  ge- 
neral words  were  deemed  sufficient  to  com- 
prehend it. 

It  is  to  this,  and  similar  cases,  that  the 
words,  "  workmanship  of  commodities," 
must  have  been  intended  to  apply.  All  the 
ordinary  descriptions  of  persons  employed 
(other  than  as  mere  servants  or  labourers) 
in  the  workmanship  of  commodities,  would 
have  been  comprehended  in  the  other  words 
of  the  statute. 

At  any  rate,  the  question  being  purely 
legal,  the  bankrupt  ought  to  be  left  to  bring 
his  action. 

The  Lord  Cliancellor. — This  is  an  appli- 
cation to  supersede  a  commission  which 
has  been  issued  against  a  person  of  the 
name  of  Burgess,  who  appears  to  be  en* 
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titled,  in  right  of  bis  wife,  to  an  estate,  for 
the  joint  lives  of  himself  and  his  wife,  in 
a  farm  called  Mackland.  A  part  of  the 
farm  consisted  of  brick  earth  :  he  worked 
up  that  brick  earth  into  bricks,  for  sale ; 
and  it  was  considered,  that  he  thus  rendered 
himself  liable  to  the  operation  of  the  bank- 
rupt laws.  The  application  to  supersede 
the  commission  proceeds  on  the  ground, 
that  that  does  not  come  within  the  operation 
of  these  laws. 

It  is  perfectly  clear,  that,  previously  to 
passing  the  recent  act  of  parliament,  he 
would  not  have  come  within  the  operation 
of  the  bankrupt  laws;  and  the  question 
therefore  turns  entirely  upon  the  construc- 
tion of  the  6  Geo.  4.,  and  those  words 
which  are  introduced  into  the  act.  The 
words' are — "  All  persons  who  seek  their 
living  by  buying  and  selling,  or  buying 
and  letting  for  hire,  or  by  the  workman- 
ship of  goods  or  commodities."  It  is  con- 
tended, thataperson,  who  is  the  owner  of 
the  soil,  and  who  works  up  that  soil  in 
the  manufacturing  of  bricks  for  his  liveli- 
hood, seeks  his  livelihood  by  the  workman- 
ship of  goods  or  commodities ;  and  it  is 
said,  that,  although  Mr.  Burgess  would  not 
have  been  liable  to  be  declared  a  bankrupt 
under  the  old  law,  he  is  liable  to  be  de- 
clared a  bankrupt  in  consequence  of  the 
alteration  introduced  by  the  recent  act  of 
parliament. 

The  first  observation  which  arises  is 
this :  the  question  is  one  which  has  given 
rise  to  much  discussion  in  courts  of  justice 
for  a  considerable  period  of  years  ;  it  was 
at  last  finally  settled,  that  persons  holding, 
even  for  a  term  of  years,  land  which  was 
converted  into  bricks  for  sale,  did  not 
thereby  become  liable  to  the  bankrupt 
laws.  If  the  Legislature  had  intended  to 
introduce  an  alteration  so  marked  as  that 
which  is  now  contended  for,  it  is  reason- 
able to  suppose  they  would  have  intro- 
duced such  an  alteration  by  a  clear  and 
distinct  enactment,  and  that  they  would 
not  have  introduced  the  alteration  in  words 
of  so  vague  and  general  a  nature  as  those 
which  are  referred  to  on  the  present  occa- 
sion. 

The  alteration,  which  is  supposed  to 
have  been  introduced,  is  most  extensive 
in  its  operation :  because  it  would  apply 
not   merely    to   persons    manufacturing 


bricks  for  sale,  but  the  principle,  on  whieb 
it  is  contended  that  this  person  is  made 
liable  to  the  operation  of  the  bankrupt 
laws,  by  the  general  words,  ■•  seeking  a 
livelihood  by  the  workmanship  of  goods  or 
commodities,"  would  extend  to  every  case, 
in  which  the  owner  of  the  soil  applied  to 
the  raw  commodity  any  degree  of  work- 
manship, and  afterwards  sold  that  commo- 
dity for  profit.  It  would  apply  to  those 
cases,  which,  under  the  old  system,  were 
held  nofe  to  subject  a  person  to  the  bank- 
rupt laws — namely,  to  the  manufacture  of 
alum,  to  persons  burning  lime  for  sale,  to 
the  case  of  a  person  cutting  down  timber, 
and  sawing  that  timber  into  planks  for 
sale — and  to  a  great  variety  of  other  cases, 
in  which  the  produce  of  the  soil  has  some 
degree  of  labour  applied  to  it,  so  as  to  bring 
what  is  done  strictly  within  the  words, 
"  the  workmanship  of  goods  or  commo- 
dities." I  conceive  it  never  could  have 
been  intended  by  the  Legislature,  to  have 
made  so  marked  an  alteration  in  the  law  on 
this  subject,  by  words  so  general  as  those 
referred  to  in  the  present  instance :  and  I 
find,  upon  referring  to  the  work  of  a  gen- 
tleman who  had  some  connexion  with  the 
framing  of  the  late  act  of  parliament,  out 
of  which  this  question  has  arisen,  that,  at 
least,  those  persons  who  were  concerned 
in  framing  the  act  of  parliament,  whatever 
might  have  been  the  intention  of  the  Legis- 
lature, never  intended  those  words  should 
have  the  effect  now  contended  for.  Mr. 
Eden  says,  "  The  original  draft  of  the 
present  act  contained  a  provision  making 
all  lessees  making  bricks,  or  burning 
lime  on  their  premises  for  sale,  and  manu- 
facturers of  lime  and  kelp,  liable  to  the 
bankrupt  laws ;  but,  after  very  mature  re- 
flection, it  was  thought  fit  to  abandon  the 
attempt  to  alter  the  existing  law."  What- 
ever, therefore,  might  have  been  the  in- 
tention of  the  Legislature,  it  is  quite  clear 
that  the  persons,  who  were  concerned  in 
framing  the  act  previously  to  its  being  in- 
troduced into  the  legislature,  never  intended 
that  the  words  in  question  should  have  the 
operation  which  is  now  for  the  first  time 
contended  for. 

It  was  said,  in  the  course  of  the  argu- 
ment, by  one  of  the  counsel,  that  these 
words,  unless  they  applied  to  cases  of  this 
description!  would  hare  no  application 
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whatever ;  and  if  the  fact,  out  of  which 
that  argument  arose,  had  been  well  founded, 
the  conclusion  would  have  been  strong,  and 
almost  irresistible.  But  it  is  quite  obvious 
that  those  words  would  apply  to  several 
classes  of  persons,  not  owners  of  the  soil, 
not  occupiers  of  land ;  for  instance,  to  all 
those  manufacturers  who  are  furnished  by 
the  trader  with  the  materials  of  the  article 
which  they  manufacture  for  sale,  of  which 
there  are  many  descriptions,!  believe,  even 
in  this  metropolis.  Persons,  for  instance, 
who  deal  in  lace,  are  in  the  habit  of  supply- 
ing the  material,  of  which  the  lace  is  manu- 
factured, to  the  person  who  manufactures 
it.  The  same  observation  applies  to  the 
manufacturers  of  stockings,  and  to  the 
manufacturers  of  silk,  in  its  various  forms. 
It  is  unnecessary,  therefore,  to  apply  the 
words  to  the  occupiers  of  land,  on  the 
ground,  that  there  were  no  other  persons 
to  whom  those  words  could  apply. 

Another  argument  arises,  and  a  very 
strong  argument,  as  it  appears  to  me,  out  of 
the  previous  act  of  parliament — I  mean  that 
act  of  parliament  which  was  in  force  only 
for  a  single  day,  coming  into  operation  on 
the  1st  May,  1825,  and  being  repealed  by 
another  act  of  parliament  which  took 
effect  on  the  2nd  of  May  in  the  same  year. 
In  that  act  of  parliament  the  same  words 
are  introduced ;  but  there  are  also  other 
words  which  are  very  material,  namely, 
"  and  all  persons  making  bricks,  or  burn- 
ing lime  for  sale,  being  tenants,  lessees,  or 
partners,  in  such  trade  or  undertaking ;" 
and  all  persons  "  who  seek  their  living  in 
buying  and  selling,  or  in  buying  and  letting 
for  hire,  or  by  the  workmanship  of  goods 
or  commodities." 

Now,  in  the  act  of  parliament  which  re- 
pealed the  act  to  which  I  have  referred, 
the  previous  words,  "  all  persons  making 
bricks,  or  burning  lime  for  sale,"  are 
omitted :  that  omission  could  not  have 
been  unintentional ;  and  it  is  reasonable  to 
infer,  that  the  legislature  were  of  opinion 
that  the  alteration,  which  had  been  intro- 
duced into  the  act  of  parliament  so  re- 
pealed, was  not  a  wise  and  salutary  change, 
and  therefore  they  omitted  those  words, 
in  order  that  the  law  might  not  be  altered 
in  the  manner  in  which  it  had  been  altered 
by  the  act  to  which  I  have  referred.  If, 
in  one  act  of  parliament,  those  words  are 
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introduced,  and  that  provision  has  become 
the  law,  and  immediately  afterwards,  upon 
the  repeal  of  that  act  of  parliament,  a  new 
act  is  introduced,  in  which  those  words 
are  omitted,  it  is  a  strong  circumstance  to 
shew,  that  the  Legislature  did  not  intend 
that  that,  which  had  been  law  for  a  short 

rjriod,  should  continue  to  be  the  law ;  and 
do  not  think  that  the  argument  of  the 
counsel*  for  the  petitioning  creditor  was 
sufficient  to  meet  the  point.  The  answer 
was,  that  the  legislature,  conceiving  the 
case  was  sufficiently  comprehended  under 
the  general  words,  "  by  the  workmanship 
of  goods  or  commodities,"  left  out  the 
particular  enactment.  But  it  is  impossible 
to  suppose,  where  so  great  and  marked  an 
alteration  was  introduced  into  the  law,  as 
that  which  was  introduced  by  the  5  Geo.  4, 
that  the  Legislature  would  have  left  out 
that  enactment,  merely  because  they 
thought  that  the  provision  was  compre- 
hended under  general  words,  which  are 
very  vague  and  uncertain  in  their  opera- 
tion, and  merely  for  the  purpose  of  saving 
the  repetition  of  a  few.  words. 

There  is  another  argument  applicable 
to  this  case,  which  appears  to  me  to  be 
absolutely  decisive  as  to  the  intention  of 
the  Legislature.  The  5  Geo.  4.  is  in  these 
terms :  "  all  persons  making  brieks,  or 
burning  lime  for  sale,  being  tenants,  lessees, 
or  partners  in  such  trade  or  undertaking ; 
and  all  persons  who  seek  their  living  by 
buying  or  selling,  or  by  the  workmanship 
of  goods  or  commodities."  If  the  act  of 
5  Geo.  4.  had  been  in  existence  at  this 
moment,  it  would  not  have  subjected  Mr* 
Burgess,  the  present  petitioner,  to  the 
operation  of  the  bankrupt  laws.  That  act 
of  parliament  related  only  to  occupiers 
of  land  who  were  tenants :  it  did  not  apply 
to  the  case  of  a  person  who  was  owner  of 
the  soil,  or  had  an  interest  of  his  own ; 
and  it  is  quite  obvious,  that  the  Legislature 
intended,  at  the  time  when  that  act  of 
parliament  was  passed,  to  confine  its  ope- 
ration to  persons  who  were  tenants.  If 
the  Legislature  intended  to  confine  that 
act  of  parliament  to  persons  who  were 
tenants,  and  the  same  act  made  use  of  the 
expression,  "  gaining  their  living  by  the 
workmanship  of  goods  or  commodities," 
they  never  could  have  understood  or 
meant,  that  "gaining  their  living  by  the 
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workmanship  of  goods  or  commodities" 
should  apply  to  a  case  like  the  present* 
They  had,  in  a  previous  clause,  expressly 
described    "  persons    making  bricks,   of 
burning  lime  fdr  sale,  being  tenants,  or 
lessees ;"  they  had  expressed  their  inten- 
tion to  extend  the  bankrupt  laws  to  tenants, 
or  lessees ;  and  that  it  should  not  extend 
to  the  owners  of  soil.     When,  therefore, 
they  made  use  afterwards  of  the  words, 
"  gaining  their  living  by  the  workmanship 
of  goods  or  commodities,"  they  never  could 
have  meant,  by  those  general  words,  to 
have  extended  to  persons  who  were  abso- 
lutely the  owners  of  the  land,  that  provi- 
sion which   they  had   before   limited   to 
persons  who  were  merely  tenants.   If  these 
general  words   in  the  act  of  5  Geo.  4., 
"  gaining  their  living  by  the  workmanship 
of  goods  or  commodities,"  could  not  em- 
brace a  case  like  the  present,  and  were  not 
intended  by  the  Legislature  to  apply  to 
persons  who  were  the  owners  of  the  soil : 
it  follows,  as  a  matter  of  course,  that,  when 
that  act  of  parliament  was  repealed  in  the 
subsequent  session,  and  the  same  general 
words  were  made  use  of,  it  never  could  have 
been  intended  that  those  general  words, 
which  were  not  meant  to  have  that  com- 

1>reheasive  effect  in  the  former  act  of  par- 
iament,  should  have  that  extended  effect 
in  the  second  act  of  parliament.  I  appre- 
hend that  the  Legislature  itself  has,  in  the 
previous  act  of  5  Geo.  4.,  put  a  limitation 
upon  the  generality  of  the  words  which 
have  been  insisted  upon  in  the  present 
argument ;  and,  therefore,  under  the  words 
"  seeking  their  living  by  the  workmanship 
t>f  goods  or  commodities,"  they  never  in- 
tended to  embrace  the  case  of  a  person 
who  was  the  owner  of  soil,  and  who  worked 
up  the  soil  into  commodities,  which  he 
afterwards  sold  for  a  profit,  thereby  enjoy- 
ing, in  a  particular  shape  and  form,  a  pro- 
fit from  the  land.  I  conceive,  therefore, 
looking  at  the  intention  of  the  Legislature, 
as  explained  by  the  previous  act  of  par- 
liament, it  is  quite  impossible  to  contend 
successfully,  that  the  words,  however  ge- 
neral in  their  apparent  operation,  were 
intended  to  embrace  a  case  like  the  pre- 
sent. Upon  this  ground,  the  commission 
ought  to  be  superseded. 

I  think  the  case  sufficiently  free  from 
doubt  to  justify  me  in  abstaining  from  put- 


ting the  party  to  the  expense  of  contesting 
this  question  in  a  court  of  law ;  and  that* 
without  directing  an  action,  the  cottffluV 
sion  must  be  superseded. 
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By  a  marriage  settlement,  stock,  the  pro* 
perty  of  the  husband,  is  settled  upon  the  wife 
for  fife  to  her  separate  use,  and,  after  her 
death,  on  the  husband,  if  he  should  survive 
her ;  but,  if  he  should  die  in  her  lifetime, 
then  upon  trust  for  such  persons  as  he 
should  by  deed  or  will  appoint,  and,  in  default 
of  appointment,  to  his  executors  and  admini- 
strators ;  the  husband  died  in  the  wife's  life* 
time,  without  exercising  his  power : — Held, 

That  these  words  did  not  vest  the  stock  in 
the  executor  of  the  husband,  but  lliat  it  formed, 
subject  to  the  wife's  life  interest  therein,  part 
of  the  husband's  residuary  estate. 

The  husband  by  his  will  bequeathed  as 
follows : — *'  And  unto  my  wife  (who  I  make  full 
and  wholly  executrix)  I  give  and  bequeath  my 
house  with  ail  my  household  furniture  of  every 
description,  as  also  all  my  plate,  china,  books, 
linen,  and  every  other  article  belonging  to  me, 
both  in  and  out  of  my  house,  and  which  may 
not  be  herein  mentioned,  she  being  subject  to 
the  payment  of  all  my  just  debts,  funeral  and 
testamentary  expenses :" — Held, 

That  the  wife  did  not  take  the  beneficial 
interest  in  the  settled  stock,  either  as  execu- 
trix or  as  legatee* 

Disputes  having  arisen  between  the  widow 
and  the  nephew,  who  was  the  sole  next  of  kin 
of  the  testator,  and  both  parties  having  taken 
the  opinion  of  counsel  as  to  the  widow's  rights 
under  her  husband?*  will,  the  nephew,  by  m 
deed  poll,  not  making  any  specific  mention  of 
this  stock,  released  to  the  widow,  by  general 
words,  all  claim  against  her  or  her  deceased 
husband's  estate : — Held, 

That,  under  this  release,  the  widow  was 
entitled  to  the  stock  absolutely. 

By  indenture,  dated  7th  July  1807,  being 

the  settlement  made  on   the    marriage  of 

Joseph  Martin,  with  Mary  Allan,  reciting 

.  that  Mary  Allan  was  absolutely  entitled 

unto  C000/.  navy  5  per  cent,  hank  annuities, 
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and  to  2500/.  3  percent,  consolidated  bank 
Annuities,  and  that  Mary  Allan  had.  trans- 
ferred such  navy  5  percent,  and  such  console 
dated  annuities  into  the  names  of  John  Sims 
and  Richard  Squire  as  trustees,  and  that 
37151.  3s,  4d.,  4  per  cent,  bank  annuities, 
had  been  purchased  by  Joseph  Martin,  and 
transferred  by  him  to  the  names  of  the 
same  trustees; — It  was  witnessed, as  to  such 
3715/.  3t,  4td.f  4  per  cent,  bank  annuities, 
that  the  same  should  continue,  from  and 
after  the  said  intended  marriage,  in  the 
names  of  such  trustees,  and  the  survivor  of 
them,  his  executors  and  administrators,  upon 
the  trusts  following :  viz.  upon  trust  during 
the  coverture  to  pay  the  dividends  and  in- 
terest thereof  unto  Mary  Allan,  or  to  such 
person  or  persons  as  she  should,  by  any  note 
or  instrument,  or  writing  under  her  hand, 
notwithstanding  her  coverture,  appoint,  for 
her  own  sole  and  separate  use ;  and  in 
case  Joseph  Martin  should  survive  her,  then 
from  and  after  her  death,  upon  trust  to 
transfer  and  pay  the  last- mentioned  stock, 
and  all  dividends  and  interest  thenceforth 
to  accrue,  unto  Joseph  Martin,  his  executors, 
administrators,  and  assigns,  or  as  he  or  they 
should  direct ;  but  in  case  Mary  Allan  should 
survive  Joseph  Martin,  upon  trust,  from  and 
after  her  death,  to  transfer  and  pay  the 
capital  stock,  and  the  dividends,  and  inte- 
rest which  should  accrue  due  thereon,  after 
her  death,  unto  such  person  or  persons,  at 
such  time  and  times,  and  in  such  shares  and 

{roportions,  manner  and  form  as  he  Joseph 
fartin,  by  any  deed  or  deeds,  writing  or 
writings,  to  be  by  him  sealed  and  delivered 
in  the  presence  of,  and  attested  by  two  or 
more  credible  witnesses,  or  by  his  last  will 
and  testament  in  writing,  or  any  codicil  or 
codicils  thereto,  to  be  by  him  executed  in 
the  presence  of,  and  attested  by  the  like 
number  of  witnesses,  should  in  that  behalf 
give,  bequeath,  or  appoint ;  and  for  want  o£ 
or  in  case  no  such  gift,  bequest,  or  appoint- 
ment should  be  made  of  the  capital  stock  and 
interest,  upon  trust,  to  transfer,  assign,  and 
pay  over  the  same  unto  the  executors  or  ad- 
ministrators, of  Joseph  Martin. 

The  marriage  took  effect.  Joseph  Martin 
duly  made  and  published  bis  will  in  writing, 
dated  8th  of  July  1809,  attested  by  two 
witnesses,  and  thereby,  amongst  other  lega- 
cies, he  gave  and  bequeathed  unto  his  ne- 
phew William  Martin  100/.  to  be  paid  to 


him  in  three  months  after  the  testator's  de- 
cease, and  in  case  he  should  not  be  living  at 
such  decease,  to  his  widow,  to  be  paid 
within  the  same  period :  the  will  then  con* 
tained  the  bequest  following  :— r 

"  And  unto  my  wife  (who  I  make  full  and 
wholly  executrix)  I  give  and  bequeath  my 
house,  with  all  my  household  furniture  of 
every  description,  as  also  all  my  plate,  china, 
books,  linen,  and  every  other  article  be- 
longing to  me,  both  in  and  out  of  my  house, 
and  which  may  not  be  herein  mentioned, 
she  being  subject  to  the  payment  of  all  my 
just  debts,  funeral  and  testamentary  ex- 
penses." 

Shortly  afterwards,  Joseph  Martin  died, 
without  issue ;  and,  on  the  5  th  of  March 
1810,  the  will  was  proved  by  his  widow. 
William  Martin,  the  nephew,  was  the  heir- 
at-law,  and  sole  next  of  kin  of  Joseph  Martin : 
and  doubts  appear  to  have  arisen  with  re- 
spect to  the  rights  of  him,  and  of  the  widow, 
in  the  general  residuary  personal  estate  of 
Joseph  Martin.  In  March  1810,  the  opi- 
nion of  the  late  Mr.  Johnson  was  taken,  on 
behalf  of  the  widow  and  the  trustees  of  the 
settlement,  upon  a  case  which  stated  the  cir- 
cumstances connected  with  the  stock.  That 
opinion  was  as  follows  :— 

"  It  is  clear  that  this  will  does  not  ope- 
rate as  an  appointment ;  but  Mrs.  Martin,  as 
the  sole  executrix  of  her  late  husband,  is 
entitled  to  have  the  stock  and  dividends,  and 
any  other  stock  standing  in  his  name  at  his 
death,  or  in  the  name  of  any  other  person  in 
trust  for  him,  transferred  and  paid  to  her. 
Whether  or  not  she  is  entitled  to  the  whole 
beneficially  is  a  question  of  great  doubt.  I 
am  inclined  to  think  she  is  so  entitled,  though 
most  probably  the  next  of  kin  will  be  ad- 
vised to  take  the  opinion  of  a  court  of  equity 
upon  the  subject." 

In  May  1810,  the  opinion  of  the  late  Mr. 
Hollist  was  taken  on  behalf  of  William 
Martin  the  nephew.  The  case  made  no 
specific  mention  of  the  stock.  The  opinion 
was  as  follows : — 

"  I  am  of  opinion  that  the  widow,  under 
the  appointment  of  executrix,  and  the  be- 
quest to  her  in  the  will,  in  entitled  to  the 
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whole  personal  estate,  after  the  payment  of 
debts  and  legacies,  and  that  that  was  the 
testator's  intention ;  and  the  words  (together 
with  the  appointment  of  her  as  executrix) 
are  sufficient  to  carry  his  intention  into 
effect." 

On  the  18th  of  December  1810,  William 
Martin  executed  to  the  widow  a  deed  poll 
of  release,  of  which  the  material  parts  were 
as  follows:— 

11  Whereas,  Joseph  Martin,  in  and  by  his 
last  will  and  testament  in  writing,  bearing 
date  on  or  about  the  8th  of  July  1809,  gave 
to  me  the  sum  of  100/.,  and  appointed  his 
wife  Mary  Martin,  executrix  of  his  said 
will,  &c.  And,  whereas,  the  said  Joseph 
Martin,  was  at  the  time  of  his  decease  seis- 
ed of,  or  otherwise  well  entitled  to  the  fee 
simple  and  inheritance,  in  possession,  of  and 
in  a  certain  messuage  or  tenement,  heredi- 
taments, and  premises,  with  the  appurte- 
nances, situate  at  Beaconsfield,  whereof 
no  disposition  was  made  by  his  will,  and 
which,  therefore,  upon  his  death  descend- 
ed upon  me  as  his  nephew  and  heir-at- 
law  ;  and  whereas  the  said  Mary  Martin, 
the  widow  of  the  said  Joseph  Martin,  lately 
contracted  and  agreed  with  me  for  the 
absolute  purchase  of  the  fee  simple  and 
inheritance  in  possession  of  the  said  mes- 
suage or  tenement  and  premises,  at  or  for 
the  price  or  sum  of  850/.,  and,  at  die  time  of 
making  such  contract,  it  was  also  agreed 
that  1  should,  upon  the  completion  of  the 
said  purchase,  by  a  proper  deed  and  writ- 
ing, under  my  hand,  release  and  discharge 
the  said  Mary  Martin,  her  executors,  and 
administrators,  from  such  rent  as  might 
have  accrued  or  become  due  from  her,  for 
the  use  and  occupation  of  the  said  mes- 
suage and  premises,  and  from  all  other  sum 
and  sums  of  money  whatsoever  and  how- 
soever ;  and,  whereas  the  said  Mary  Mar- 
tin hath,  before  the  date  and  execution  of 
these  presents,  also  paid  unto  me  the  sum  of 
850/.  the  price  or  consideration  money 
aforesaid,  and  I  have  thereupon  delivered 
unto  her  a  conveyance  of  the  said  freehold 
hereditaments  and  premises :  Now,  there- 
fore, know  ye,  that  in  pursuance  of  the  said 
agreement,  and  in  consideration  of  5s*  to 
me  paid  by  the  said  Mary  Martin,  and  for 
divers  other  good  causes  and  considerations, 


me  thereunto  moving,  t,  the  said  William 
Martin,  have  remised,  released,  and  for 
ever  discharged,  and  by  these  presents,  do, 
for  me,  my  executors  and  administrators, 
remise,  release,  and  for  ever  discharge  the  said 
Mary  Martin,  her  executors  and  administra- 
tors, and  her  and  their  lands  and  tenements, 
goods,  chattels,  and  estate  whatsoever,  and 
also  the  personal  estate  and  effects  of  the 
said  Joseph  Martin,  deceased,  of  and  from 
all,  and  all  manner  of  action  and  actibns, 
cause,  and  causes  of  action,  suits,  debts, 
dues,  sum  and  sums  of  money,  rent  and 
arrears  of  rent,  controversies,  variances,  da- 
mages, judgments,  extents,  executions,  le- 
gacies, and  bequests,  claims  and  demands 
whatsoever,  which,  against  the  said  Mary 
Martin  as  executrix  as  aforesaid,  or  the  said 
personal  estate  and  effects,  late  of  the  said 
Joseph  Martin,  I  ever  had,  now  have,  or 
which  I,  my  executors  or  administrators 
hereafter,  can,  shall,  or  may  have,  by  rea- 
son of  my  being  nephew,  and  heir-at-law  of 
the  said  Joseph  Martin  deceased,  or  a  lega- 
tee named  in  his  will,  or  otherwise,  howso- 
ever, from  the  beginning  of  the  world  to  the 
day  of  the  date  of  these  presents." 

It  was  stated,  that  the  personal  property 
of  Joseph  Martin,  exclusive  of  the  stock, 
was  very  inconsiderable. 

Mr.  Martin  died  in  1815  ; — the  widow  of 
the  testator,  in  1822. 

The  plaintiff  claimed  under  her  will,  and 
prayed  by  his  bill — That  it  might  be  de- 
clared, that,  by  virtue  of  the  said  will  of  the 
said  Joseph  Martin,  his  widow,  Mary  Mar- 
tin, became  entitled  absolutely  to  the  whole 
of  his  personal  estate,  comprising  3715/.  3s. 
4rf.,  four  per  cent,  annuities,  subject  to  the 
payment  of  the  funeral  and  testamentary 
expenses,  debts,  and  legacies  of  Joseph 
Martin ;  or  that  Mary  Martin  became  enti- 
tled absolutely  to  such  capital  stock,  by  vir- 
tue of  the  deed  poll  of  18  th  December 
1810,  and  by  reason  of  the  conduct  of  Wil- 
liam Martin,  touching  such  stock. 

Mr.  Sugden  and  Mr.  Seymour  appeared 
for  the  plaintiffs. 

Mr.  Tinney  was  in  support  of  the  inte- 
rests of  those  who  claimed  under  the  ne- 
phew* 
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Mr.  Barber  and  Mt%  Russell,  for  other 
parties. 

The  plaintifls  contended, 

First — That  the  reversionary  interest  in 
the  5715/.  stock,  never  vested  in  Joseph 
Martin,  but,  in  the  events  that  happened, 
passed  by  the  settlement  to  the  widow  as  his 
executrix. 

Secondly — They  argued,  that,  if  it  did 
vest  in  Joseph  Martin,  yet  under  his  will  the 
widow  would  take  it  as  part  of  his  estate. 
The  direction  that  she  should  be  full  and 
wholly  executrix,  shewed  an  intention  to 
give  "her  every  thing;  and  so  did  the  clause 
which  threw  upon  her  the  payment  of  his 
debts..  The  words  "every  other  article 
belonging  to  me,  both  in  and  out  of  my 
house/9  were  sufficiently  large  to  pass  this 
stock. 

Thirdly — Even  if  the  stock  did  not  pass 
to  her  beneficially  by  the  will,  yet  the  re- 
lease of  William  Martin,  the  sole  next  of  kin 
of  the  testator,  would  extinguish  every  trust 
which  might  have  attached  upon  her  legal 
title,  and  would  make  her  interest  absolute. 

For  the  persons  claiming  under  William 
Martin,  it  was  contended,  that  the  release 
could  not,  in  a  court  of  equity,  extinguish 
any  title  which  he  might  have  had  to  this 
stock.  There  was  no  reason  to  suppose 
that  this  stock  was  in  contemplation,  that  he 
knew*  of  its  existence,  or  was  aware  of  any 
claim  that  he  had  upon  it;  the  release 
therefore,  could  not  operate  upon  it. 

Now,  by  the  true  construction  of  the  set- 
tlement, the  stock  belonged  to  Joseph  Mar- 
tin, subject  only  to  his  wife's  life  interest  in 
it  It  was  therefore  a  part  of  his  estate  at 
his  death :  and  it  was  not  disposed  of  by 
his  will.  The  words  "  every  other  article 
belonging  to  me,"  &c.  must  be  construed 
every  other  article  ejusdem  generis,  with  the 
articles  previously  mentioned*  The  execu- 
trix would  consequently  be  a  trustee  of  the 
stock  for  the  testator's  next  of  kin. 

The  Master  of  the  Rolls. — In  this  cause 
three  questions  arose. 

First :  What  was  the  true  construction 
of  the  settlement  made  by  Joseph  Martin, 
in  contemplation  of  his  marriage  with 
Mary  Allan? 

Secondly :  What  is  the  true  construe* 
tion  of  the  will  of  Joseph  Martin? 


Thirdly :  Whether  there  is  any  circum- 
stance which  ought  to  induce  the  Court  to 
avoid  a  release  executed  by  the  sole  next 
of  kin  of  Joseph  Martin  ? 

In  contemplation  of  his  marriage,  Joseph 
Martin  transferred  to  trustees  a  sum  of 
upwards  of  3,700/.  3  per  cent,  consolidated 
bank  annuities,  upon  trust  to  pay  the 
dividends  to  his  intended  wife,  for  life,  for 
her  separate  use,  and,  after  her  death,  to 
transfer  the  stock  to  him ;  but,  if  the  hus- 
band should  die  in  her  lifetime,  then,  after 
her  death,  to  transfer  the  stock  as  he 
should  appoint  by  deed  or  will,  and  if  he 
made  no  appointment,  to  his  executors  or 
administrators. 

What  is  to  be  understood  by  the  limita- 
tion, in  default  of  appointment,  to  his  ex- 
ecutors and  administrators  ? 

The  sole  purpose  of  this  settlement  was 
to  make  a  provision  for  the  separate  use  of 
the  wife ;  and  the  first  presumption  is,  that 
subject  to  that  arrangement,  Joseph  Mar- 
tin meant  to  reserve  this  stock  as  his  own 
estate :  either  he  must  have  intended  to 
reserve  this  as  his  own  estate,  or  he  must 
have  intended  to  make  it  a  gift  to  such 
person  as  should,  by  accident,  be  entitled 
to  letters  of  administration  in  case  he  died 
intestate.  It  is  such  an  utter  improbabi- 
lity that  he  should  intend  to  make  it  a  gift 
to  an  uncertain  administrator,  that  I  can 
have  no  difficulty  in  coming  to  the  conclu- 
sion, that  this  stock  was  a  part  of  the  ge- 
neral personal  estate. 

The  next  question  is— what  is  the  effect 
of  the  will  of  Joseph  Martin?  After 
giving  certain  pecuniary  legacies,  he  pro- 
ceeds to  bequeath  in  these  words :  "  And 
unto  my  wife  (who  I  make  full  and  wholly* 
executrix)  I  give  and  bequeath  my  house, 
with  all  my  household  furniture  of  every 
description,  as  also  all  my  plate,  china, 
books,  linen,  and  every  other  article 
belonging  to  me,  both  in  and  out  of  my 
house,  and  which  may  not  be  herein  men* 
tioned,  she  being  subject  to  the  payment 
of  all  my  just  debts,  funeral  and  testamen- 
tary expenses." 

The  question  is,  whether  by  this  gift 
his  wife  is  or  not  entitled  to  the  residuary 
estate.  As  executrix,  she  cannot  claim  it, 
for  a  specific  legacy  will  exclude  the  ex- 
ecutrix. This  must  either  be  a  specific 
gift,  or  be  a  general  residuary  gift  to  her.  j 

The  first  words  relied  upon  for  the  con- 
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struction  insisted  on,  on  the  part  of  the 
wife  are,  "  whom  I  make  full  and  wholly 
executrix."  These  are  certainly  not  very 
common  terms ;  but  they  import  nothing 
more  than  that  he  meant  to  make  her  sole 
executrix.  These  words,  therefore,  would 
BOt  operate  to  the  effect  contended  for. 

It  is  said,  "  every  other  article"  will 
pass  the  whole  residuary  estate,  including 
this  sum  of  stock.  When  we  consider  the 
words  which  follow — "belonging  to  me, 
both  in  and  out  of  my  house,  and  which 
may  not  be  herein  mentioned,"— it  is  im- 
possible to  give  that  construction  to  the 
will.  The  words,  "  every  other  article 
which  may  not  be  herein  mentioned,"  can 
comprise  only  such  articles  as  might,  by 
possibility,  be  included  under  the  terms 
before  used.  He  could  not  use  these  ex* 
pressions  as  applying  to  stock.  The  ex- 
pressions, "  not  herein  mentioned,"  import 
that  the  articles  he  refers  to,  are  articles 
which  might  have  been  comprehended  un- 
der the  terms  before  used. 

The  next  part  relied  on  is,  "  she  being 
subject  to  the  payment  of  ail  my  just 
debts,  funeral  and  testamentary  expenses." 
Undoubtedly,  that  affords  a  conjecture 
favourable  to  the  construction  contended 
for  by  the  wife  ;  but,  strictly  speaking,  it 
is  nothing  more  than  might  be  consistent 
frith  a  specific  gift.  A  court  being  obliged 
to  proceed,  not  by  conjecture,  but  by 
settled  principles  of  construction,  cannot 
give  that  effect  to  such  a  clause.  I  am  of 
•pinion,  whatever  indications  there  may  be 
which  create  conjecture,  there  is  no  ex- 
pression that  would  justify  me  in  holding 
that  the  widow  was  meant  to  be  residuary 
legatee  of  Joseph  Martin. 

The  remaining  question  is  as  to  the 
•Sect  of  the  deed  of  release.  It  appears 
that,  in  March,  1810,  a  few  months  after 
the  death  of  the  testator,  William  Martin 
consulted  Mr.  Hollist  on  the  question, 
whether  the  words  of  the  will  passed  the 
residuary  estate  to  the  executrix.  Mr. 
Hottist  gave  his  opinion,  contrary  to  my 
conclusion,  that  the  residuary  estate  did 
pass  to  the  executrix.  About  the  same 
time,  the  widow  consulted  counsel  on  the 
same  point,  with  this  addition— that  she 
included  in  the  statement  the  sum  of 
settled  stock ;  and  the  answer  she  received 
was  not  favourable.  Some  months  after 
tilths  release  was  executed.  The  release 


recites,  that  a  certain  house  had  descended 
to  William  Martin,  who  was  not  only  sole 
next  of  kin,  but  also  heir,  as  not  being 
within  the  provisions  of  the  will :  that  she 
had  occupied  the  house,  and  that  she  had 
contracted  to  give  him.  850/.  for  the 
house,  (it  being  part  of  the  contract,  that 
he  should  release  his  claim  to  the  rent  of 
the  house,  and  all  other  claims  whatever.) 
And  after  a  recital  to  that  effect,  he  does 
release  the  widow  as  executrix,  and  also 
the  estate  of  her  husband,  in  express 
terms*  There  is  no  doubt  that  this  would 
bar  the  claim  of  William  Martin,  and 
those  claiming  under  him,  if  it  is  to  be 
considered  as  fairly  obtained.  It  is  said 
that  this  is  a  release  without  conside- 
ration: that  there  is  no  consider  atioo, 
except  the  850/. ;  and  that  it  is  not  pro- 
bable, that,  if  he  had  had  a  notion  that  he 
had  any  claim  to  this  stock,  he  would  have 
parted  with  it  for  such  a  sum.  But  he 
had  been  advised  that  he  had  no  claim* 
And  where  a  compromise  is  fairly  effected, 
the  value  is  quite  immaterial.  Whatever 
may  be  the  terms  which  the  party  who 
appears  to  be  ultimately  entitled  may 
accept,  it  is  perfectly  immaterial.  The 
object  of  a  compromise  is  to  end  all  dis- 
putes ;  and  the  party  says  he  will  be  satis- 
fied with  a  part,  instead  of  trusting  to  his 
chance  of  getting  the  whole.  It  is  fur- 
ther said,  that  the  next  of  kin  was  not 
aware  of  the  existence  of  this  stock  at  the 
time  he  executed  this  release.  I  am  far 
from  thinking  that  it  would  be  material,  if 
that  fact  was  established.  That  he  was 
aware  that  this  lady  claimed  the  whole  re- 
siduary estate,  there  is  no  doubt :  he  had 
taken  an  opinion ;  and — unless  this  lady 
fraudulently  concealed  from  him  the  state- 
ment about  the  stock, — without  some  frau- 
dulent concealment  on  her  part,  his  igno- 
rance of  the  fact  would  not  induce  any 
court  of  justice  to  relieve  him.  It  is  now 
impossible  to  determine  whether  he  was 
or  was  not  ignorant  of  the  existence  of 
this  sum  of  stock :  the  answer  of  the  party 
interested  cannot  be  received ;  and  it  is 
impossible  that  the  Court  ean  arrive  at 
any  certain  knowledge  of  the  fact ;  and  the 
mere  fact,  unless  accompanied  by  circum- 
stances of  fraudulent  concealment,  would 
not,  of  itself,  have  the  effect  contended  for. 
*  I  should  be  acting  by  conjecture  if  I 
ventured  to  say,  that  his  release  should 


TRINITY  TERM,  1827, 


191 


not  prevail.     There  must,  therefore,  be  a 
decree  for  the  plaintiff. 

A  strong  circumstance,  on  which  I  ought 
to  have  remarked,  is,  that  the  widow  swore 
that  the  property  of  the  testator  was  not 
more  than  3,500/.,  which  is,  in  fact,  an  ad- 
mission that  it  amounted  to  that  sum. 


1827. 
J  one. 


} 


EMANUEL  9.  CONSTABLE. 


Where  the  will  relates  only  to  personal 
estate,  the  25  Geo,  2.  c.  6.  does  not  apply ; 
and  a  legatee  is  entitled  to  his  legacy,  though 
he  bean  attesting  witness. 

Edward  Emanuel  made  his  will,  attested 
by  two  witnesses,  one  of  whom  was  Ro- 
bert Constable.  By  the  will,  after  giving 
various  legacies,  he  bequeathed  as  follows : 

"  I  bequeath  to  Mr.  Robert  Constable, 
whom  I  appoint  one  of  my  executors,  2000/." 

The  question  in  the  cause  was,  whether 
Robert  Constable  was  entitled  to  this  legacy, 
or  whether,  being  an  attesting  witness  to  the 
will,  he  was  excluded  from  it  by  the  25 
Geo.  2.  c.  6.  That  statute,  after  noticing, 
that,  by  29  Car.  2,  intituled  "  An  act  for 
prevention  of  frauds  and  perjuries,"  it 
is,  amongst  other  things,  enacted,  "  that 
from  and  after  the  24th  of  June  1627, 
all  devises  and  bequests  of  any  lands  or 
tenements  devisable,  either  by  force  of 
the  statute  of  Wills,  or  by  that  statute,  or 
by  force  of  the  custom  of  Kent,  or  the  custom 
of  any  borough,  or  any  other  particular 
custom,  shall  be  in  writing*,  and  signed  by 
the  party  so  devising  the  same,  or  by  some 
other  person  in  his  presence,  and  by  his  ex- 
press direction ;  and  shall  be  attested  and 
subscribed  in  the  presence  of  the  said  de- 
visor, by  three  or  four  credible  witnesses,  or 
else  they  shall  be  utterly  void  and  of  none 
effect,"  which  hath  been  found  to  be  a  wise 
and  good  provision,  recites,  "  that  doubts 
have  arisen,  who  are  to  be  deemed  legal 
witnesses,  within  the  intent  of  the  said  act ;" 
and  then  it  enacts,  "  that,  if  any  person  shall 
attest  the  execution  of  any  will  or  codicil 
which  shall  be  made  after  the  24th  June 
1752,  to  whom  any  beneficial  devise,  le- 
gacy, estate,  gift,  or  appointment  of  or  af- 
fecting any  real  or  personal  estate,  other 


than  and  except  charges  on  lands,  tenements, 
or  hereditaments,  for  payment  of  any  debt 
or  debts,  shall  be  thereby  given  or  made, 
such  devise,  legacy,  estate,  interest,  gift  or 
appointment,  shall,  so  far  only  as  concerns 
such  person  attesting  the  execution  of  such 
will  or  codicil,  or  any  person  claiming  under 
him,  be  utterly  null  and  void,  and  such  per- 
son shall  be  admitted  as  a  witness  to  the 
execution  of  such  will  or  codicil,  within  the 
intent  of  the  said  act ;  notwithstanding  such 
devise,  &c.  mentioned  in  such  will  or  codicil." 

Mr.  Sugden  and  Mr.  Phillimore  for  par- 
ties who  resisted  the  claim  of  the  residuary 
legatee. 

The  enacting  words  of  the  statute  are 
general,  and  they  cannot  be  controled  by 
any  inference  drawn  from  the  preamble. 
The  point  was  expressly  decided  by  Sir 
William  Grant  in  Lees  v.  Somersgill.  (1) 

For  the  legatee,  it  was  said,  that,  in  a 
case  of  Brett  v.  Brett,  before  the  Court  of 
Arches,  it  had  been  held,  that  the  statute 
did  not  apply  to  wills  of  personal  estate  ; 
and  that  decision  Ijad  been  affirmed  by  the 
Court  of  Delegates. 

Mr.  Sugden  remarked,  that,  on  the  ques- 
tion of  the  construction  of  an  act  of  parlia- 
ment, the  decision  of  an  ecclesiastical  court 
could  scarcely  be  considered  as  an  autho- 
rity; especially  when  put  in  competition 
with  the  authority  of  a  Judge  like  Sir  Wil- 
liam Grant. 

The  Master  of  the  Rolls. — I  confess  I  am 
clearly  of  opinion,  that  the  Ecclesiastical 
Court  and  the  Court  of  Delegates  have  de- 
cided according  to  the  true  construction  of 
the  25  Geo.  2.  c.  C ;  and  I  cannot  concur 
with  the  decision  of  Sir  William  Grant.  I 
agree  with  the  rule  of  construction,  that  the 
enacting  part  of  a  statute  is  not  to  be  li- 
mited by  the  preamble :  but  the  preamble 
is  of  the  greatest  use  to  assist  us  in  con- 
struing the  act.  In  this  statute  "  any  will" 
must  mean  any  such  will  as  had  been  men- 
tioned in  the  preamble.  The  legislature 
does  not  suppose  that  a  man  will  commit  a 
fraud,  which  is  not  necessary  in  order  to  give 
him  the  benefit  he  is  supposed  to  seek  by  it. 

This  legatee  is  entitled  to  his  legacy. 

(1)  17  Vesey,  508. 
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HOLLAWAY   AND   PADWICK 
V.  BERKELEY. 


dtpykold — Heriots* 

^*htmere  creation  of  a  tenancy  in  common, 
V  **  tenement  for  which  heriot  is  to  be  paid  or 
1*n*teredJ  does  not  sever  the  tenement  into 
*°»  so  as  to  multiply  the  heriots. 

*•  Therefore,  where  two  persons  took 
"^r  a  devise  as  tenants  in  common,  and  one 
^^endered  his  interest  to  the  other,  (there 
****g  been  no  severance,)  it  was  held,  that 
?*  *he  death  of  that  other  who  took  the  entire 
**i**mest,  the  lord  was  entitled  to  heriot  origi- 
***&y  demandable,  and  not  to  two  heriots* 

2   "tVover  for  six  hones,  tried  before  Mr. 

tt&tice  Littledale,  at  the  Summer  Assizes 

J?r    Hanu,  when  a  verdict  was  found  for 

v^  plaintiffs  for  nominal  damages,  subject 

^**he  opinion  of  this  Court,  on  a  case,  of 

***Uch  the  following  is  the  substance  : — 

^  The  plaintiffs  are  the  executors  of  one 

jp'^orge  Haselar  Andrews,  and  the  defen- 

******  was,  at  the  time  of  the  death  of  the 

*!***!  George  Haselar  Andrews,  and  from 

***^nce  hitherto,  and  still  is,  lord  of  the 

JJJ^nor  of  Bosham  in  the  county  of  Sussex. 

*  Ue  horses  in  question  were  the  property 

°?  the  said  George  H.   Andrews  at  the 

Vol.  V.  K.B. 


time  of  his  death,  and  had  been  seised  and 
taken  by  defendant  for  heriots. 

Within  the  manor  there  is,  and  from  time 
immemorial  have  been,  divers  copyhold 
tenements,  (called  Boardland  tenements,) 
and,  by  the  custom  of  the  manor,  there,  is 
payable  to  the  lord  for  the  time  being  on  the 
death  of  any  tenant  of  any  of  the  copyhold 
tenements,  called  the  Boardland,  who  should 
die  seised  thereof,  as  and  for  a  heriot  in  re- 
spect of  each  of  the  said  copyhold  tene- 
ments, the  best  beast  of  the  said  tenant  at 
the  time  of  his  death. 

In  the  year  1812  one  John  Andrews 
died,  seised  in  his  demesne  as  of  fee,  of  the 
six  following  copyhold  tenements,  that  is 
to  say: 

1.  One  messuage  and  two  yardlands  of  Board* 
land,  in  the  tithing  of  Funtington,  held  by 
the  yearly  rent  of  10*. 

2.  One  messuage  and  one  yardland  and  half 
one  yardland  of  Boardland,  called  Virions, 
held  by  the  yearly  rent  of  Is. 

3.  One  messuage  and  half  a  yardland  of 
Boardland,  called  Gunter*8,  in  Funtington 
aforesaid,  held  by  the  yearly  rent  of  12*. 

4.  One  yardland  of  Boardland  in  the  same 
tithing,  held  by  the  yearly  rent  of  22i .  6±d. 

5.  One  messuage  and  uart  of  two  yardlands 
of  Boardland,  held  by  appointment  by  the 
yearly  rent  of  8s. 
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6.  A  field  or  close  of  arable  land  of  Boardland 
adjoining  to  Common  Lane,  held  by  ap- 
pointment, at  the  yearly  rent  of  6d. 

'And,  upon  the  death  of  the  said  John 
Andrews,  there  happened  to  the  lord  of  the 
said  manor,  according  to  the  custom  for 
heriots,  in  respect  of  the  said  six  several 
copyhold  tenements,  the  six  best  beasts  of 
the  said  John  Andrews,  that  is  to  say  one 
beast  for  each  of  the  said  several  tene- 
ments* 

Previously  to  his  death  the  said  John 
Andrews  had  surrendered  the  said  several 
tenements  to  such  uses  as  should  be  de- 
clared by  his  will,  and  after  such  surrender 
the  said  John  Andrews,  by  his  will,  bearing 
date  the  16th  April  1812,  devised  the  said 
six  copyhold  tenements  to  his  two  sons, 
George  Haselar  Andrews  and  James  An- 
drews, and  heirs  as  tenants  in  common. 

At  a  court  holden  for  the  said  manor  on 
the  29th  of  August  1812,  the  said  George 
Haselar  Andrews  was  admitted  to  one  un- 
divided moiety  or  half  part  or  share  of  the 
said  six  several  copyhold  tenements,  to  hold 
to  him  and  his  heirs  by  copy  of  the  court 
roll,  according  to  the  will  of  the  said  John 
Andrews,  deceased,  and  according  to  the 
custom  of  the  said  manor,  by  the  appor- 
tioned yearly  rents,  heriots,  suit  of  court, 
and  other  services ;  and  at  the  same  court 
the  said  James  Andrews  was  admitted  to 
die  other  undivided  moiety  of  the  said  te- 
nements. 

.  On  22d  February  1818,  James  Andrews 
surrendered  his  moiety  of  and  in  the  said 
several  tenements  to  the  use  and  behoof  of 
the  said  G.  H.  Andrews  and  his  heirs  for 
ever,  according  to  the  custom  of  the  said 
manor;  and,  at  the  same  court,  the  said 
G.  H.  Andrews  was  admitted  tenant  of  and 
to  the  said  moieties  so  surrendered,  to  hold 
unto  the  said  G.  H.  Andrews  and  his  heirs 
by  copy  of  court  roll,  according  to  the 
custom  of  the  said  manor,  by  the  accustom- 
ed yearly  rents,  heriots,  suit  of  court,  and 
other  services. 

The  said  G.  H.  Andrews  died  in  the 
year  1 824 ;  the  defendant  then  being  lord  of 
the  said  manor  of  Boshara,  claimed  to  be 
entitled  to  and  seized  twelve  horses,  as  and 
being  the  twelve  best  beasts  .which  were  of 
the  said  G.  H.  Andre wb  at  the  time  of  his 
death,  as  heriots,  in  respect  of  the  said  seve- 
ral tenements. 


The  action  was  brought  to  recover  the 
value  of  six  of  the  said  twelve  hones,  being 
the  six  which  were  marked  and  agreed 
upon  between  the  said  plaintiff  and  die  said 
defendant,  upon  the  seizure  thereof  as  afore- 
8aid,as  being  the  inferior  beasts ;  and  the  ques- 
tion is,  whether  the  said  defendant  as  such 
lord  was  entitled  to  twelve,  or  only  to  six 
heriots  in  respect-of  the  said  several  tene- 
ments, whereof  the  said  G.  H.  Andrews 
died  seised  as  aforesaid.  If  the  Court  shall 
be  of  opinion  that  the  said  defendant  was 
entitled  to  twelve  heriots,  the  verdict  was  to 
be  altered  and  entered  for  the  defendant : 
if  otherwise,  the  verdict  for  the  plaintiff 
was  to  stand. 

Mr.  Carter^  for  the  plaintiff. — There  are 
two  important  cases  upon  the  present  sub- 
ject, which  conflict  with  each  other :  the 
Court  will  have  to  elect  between  them.  One 
is  that  of  Garland  v.  Jekyll,  (1)  and  the  other 
is  Attree  v*  ScuiU  (2)  The  plaintiff  relies 
upon  the  former ;  and  the  defendant,  upon 
the  latter.  The  old  authorities  were  so 
fully  gone  into  upon  those  cases,  that  it  may 
be  almost  sufficient  to  refer  to  them;  at 
least,  it  will  not  be  necessary  to  go  into  any 
length  beyond  those  cases.  Heriots  are 
said  to  be  something  personal  in  their  na- 
ture, and  not  a  charge  upon  the  estate, 
paid  in  respect  of  the  estate  held  by  the 
party  of  the  lord.  They  are  supposed  to 
have  originated  from  some  contract  oragree* 
inent  made  between  the  lord  and  his  tenant, 
at  the  time  of  his  originally  parcelling  out 
those  estates  from  his  demesnes  to  different 
individuals ;  and  it  seems  that,  taking  that 
view  of  it,  and  looking  at  the  passage  which* 
is  stated  from  Fitzherbert,  tit.  Heriot,  plac.  1 , 
and  quoted  by  Lord  Ellenborough  in  Attn* 
v.  Scutt,  in  the  very  front  of  his  judgment, 
which  is  this — "  If  my  tenant,  who  holds  of - 
me  by  a  heriot,  alien  parcel  of  die  land  to 
another,  each  of  them  is  chargeable  to  me 
with  a  heriot,  for  it  is  entire ;  and  if  the 
tenant  purchase  the  land  again,  yet  if  I  were 
seised  of  the  heriot  by  another  man,  I  shall 
have  of  him,  the  tenant,  for  each  portion  a 
heriot ;"— it  appears  that  sufficient  force 
was  not  given  to  the  terms  in  which  die 
proposition  was  couched,  namely,  the  words 
"  parcel  of  the  land ;"  and  that  proposition, 

(1)  *  Bing.  373 ;  5  Law  Joorto.  OP.  «*T. 
(S>  6  East,  476. 
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hi  FUxherbert  really  comes  to  nothing  more 
than  this — that  when  there  are   distinct 
copyhold  premises,  or  different  parcels  of 
land,  supposing  the  tenant  of  one  of  those 
distinct  copyholds  afterwards  purchases,  or 
in  some  way  acquires  another  distinct  por- 
tion of  land,  that  each  distinct  portion  of 
land  stands  upon  its  own  circumstances ; 
and  he  must  pay,  though  he  is  hut  one  man 
and  one  individual  tenant  of  the  lord,  for 
both;    and  that  would  appear  consistent 
with  reason  and  the  original  terms  in  which 
copyholds  were  parcelled  out,   and  made 
the  subject  of  bargain  between  the  tenant 
and  the  lord.     The  lord  would  say,  "  For 
each  parcel  of  land,  I  claim  certain  fruits ;" 
and  if,  after  that,  an  individual  purchases  a 
second  parcel  of  land,  it  seems  to  be  admit- 
ted as  to  the  tenant,  and  it  is  consistent 
with  the  lord's  interest,  that  he  should  say, 
"  Because  you  have  chosen  to  acquire  and 
take  another  of  these  distinct  portions  of 
land,  I  am  not  to  lose  in  consequence  of  their 
being  connected  in  one  person,  but  each 
portion  of  land  should  bear  its  own  burden  :* 
and,  in  that  point  of  view,  it  appears  that 
FUzherbert  says  nothing  more  than  what 
would  arise  from  that  proposition ;  because, 
it  is  not  that  he  gives  the  estate  to  another, 
as  tenant  in  common,  but  actually  separates 
and  aliens  parcel  of  the  land ;  and  upon 
such  alienation  there  would  be  an  appor- 
tionment of  the  rent,  and  the  thing  would 
be  as  distinct  a  copyhold  tenement  as  if  the 
two  portions  had  always   subsisted  sepa- 
rately, and  been  originally  granted  separate- 
ly to  two  tenants.     It  must  be  admitted, 
that  after  Lord  Ellenborough  quotes  that 
passage,  he  goes  on  to  say,  he  cannot  see 
that  there  is  any  distinction  between  a  case 
where  the  land  is  occupied  in  severalty, 
and  where  there  has  been  an  entire  tene- 
ment holden  by  several  persons  in  common. 
But  if  my  view  of  the  case  be  correct,  and 
you  have  regard  also  to  this  circumstance 
which  is  mentioned,  of  its  being  in  the 
nature  of  an  entire  service,  and  therefore, 
when  the  land  is  portioned  into  different 
parts,  it  is  not  possible  for  the  parties  to 
say  which  should  pay,  and  which  should 
not  pay ;  but  it  must  be  chargeable  in  the 
hands  of  each  individual.     I  say,  the  rent 
would  be  apportioned ;  but  not  being  capa- 
ble of  apportionment,  it  is  impossible  so  to 
charge  it  as  to  fix  it  upon  one,  and  leave 


the  other  free  from  it.     So,  in  the  case  of 
suit,  I  am  aware,  that  when  persons  become 
tenants  in  common,  and  each  person  claims 
to  be  the  sole  and  separate  tenant  of  the 
lord,  it  is  said  that  each  of  those  persons 
shall  do  suit  to  the  lord  :  but  if  there  were 
six  tenants  in  common,  and  afterwards  five 
surrendered  their  interest,  there  would  be 
only  one  suit  to  be  performed  by  the  other ; 
and  though  it  may  be  said  that  that  is  so 
dearly  persona],  that  the  very  nature  of  the 
thing  leads    to  that  consequence — yet  it 
seems,  if  you  look  at  the  original  bargain 
that  the  lord  may  be  supposed  to  have 
made  when  he  portioned  out  this  land,  that 
when  the  different  tenants  abandoned  their 
claims,  in  point  of  interest,  to  those  parti- 
cular portions  of  land,  so  that  they  fall 
back  into  one  person,  that  the  land  which 
originally  gave  him  one  heriot  will  give  him 
as  much  as  it  did  upon  its  original  execu- 
tion, and  the  circumstance  of  its  giving  him 
more  arises  out  of  the  necessity  of  the  case, 
and  the  difficulty  of  separating  a  service  of 
that  kind.     If  persons  say,  "We  will  have 
separate  interests  in  it,"  that  does  not  rob 
him  of  any  interest  which  his  ancestors 
affixed  to  die  land  when  the  heriot  was  first 
created.     Supposing  the  proposition  to  be 
true,  in  the  case  ofAttree  v.  Scutt,  that  in 
order  to  make  good   conveyances,  there 
should  be  separate  admittances — if  parties 
choose  to  have  separate  admittances,  the 
fine  depends  upon  the  admittance,  and  it  is 
only  due  after  the  admittance  ;  and  it  may 
be  one  thing  for  parties  to  take  those  ad- 
mittances to  make  themselves  a  good  title, 
and  the  proposition  may  be  untouched  by 
any  decision  in  the  case  of  a  heriot.     If 
you  look  at  the  nature  of  a  heriot,  you  will 
see  they  treat  it  as  a  fruit,  that  the  lord 
derived  originally  from  a  certain  portion  of 
land  that  came  to  him ;  and  be  would  sus- 
tain no  prejudice  when  that  original  portion 
of  land  falls  back  into  the  possession  of  one 
individual,  and  he  presents   to  him  that 
portion  of  the  goods  and  chattels  that  would 
be  sufficient  for  the  lord,  and  was  given  to 
the  lord  upon  the  death  of  the  sole  person 
who  possessed  only  one  portion  of  goods 
and  chattels.     The  case  of  Garland  v.  Jt- 
kyll  seems,  therefore,  to  be  an  authority 
decided  upon  principle ;  and  it  remains  for 
the  defendant  to  show  that  it  has  been 
decided  erroneously. 
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Mr.  Merewetker,  contra. — It  is  undoubt- 
edly necessary  for  the  defendant  to  rely 
ppon  the  case  of  Attree  v.  Scuit.  It  may 
be  advisable,  first,  to  advert  to  the  princi- 
ples upon  which  Attree  v.  Scutt  appears  to 
be  decided.  The  principle  was  that  upon 
which  the  whole  of  the  rest  follows  as  a 
consequence,  which  is,  that  inasmuch  as  the 
lord  cannot  do  any  act  to  prejudice  his 
tenant;  so,  on  the  other  hand,  the  tenant 
shall  not  do  any  thing  to  the  prejudice  of 
the  lord.  The  next  principle  is,  that  where 
there  has  been  a  severance  of  the  interests, 
that  there,  the  tenements  being  divided  by  the 
act  of  the  party,  the  tenant  cannot  afterwards, 
by  any  act  of  his  own,  altering  the  property 
again,  destroy  that  right  to  several  heriots 
that  accrued  to  the  lord  upon  the  tenements 
being  divided.  That  distinction  as  to  the  act 
of  the  tenant,  and  the  act  of  the  lord  is 
that  which  runs  through  all  the  cases  as  to 
suits  and  heriots  due  to  the  lord,  from  the 
earliest  cases  to  the  latest.  You  will  find 
it  recognised  in  Bruerton's  ease,  in  6  Coke, 
page  1.  where  the  distinction  is  most  de- 
cidedly taken  between  the  act  of  the  party 
himself,  whereby  benefit  arose  to  the  lord, 
and  any  act  done  by  the  lord  himself. 
The  law  has  been  jealous  regarding  the 
rights  of  the  lord ;  mere  general  words  in 
.an  act  of  parliament,  that  would  prejudice 
the  rights  of  the  lord,  have  been  held  not 
to  bind  him.  So  also  in  6  Coke,  it  is  laid 
down  in  the  variety  of  cases  there  suggest- 
ed, the  act  of  the  lord  simply  shall  bind 
Jiim:  but  where  any  change  of  property 
takes  place,  not  by  the  act  of  the  lord,  but 
by  the  act  of  the  law,  that  is  not  to  preju- 
dice him  ;  so,  as  to  the  tenant  of  the  lord, 
he  (the  lord)  cannot,  by  any  act  of  his,  cast 
any  burthen  upon  him,  and  he  could  -not 
increase  the  number  of  heriots  to  the  in- 
convenience of  the  tenant ;  but  throughout 
all  the  cases  it  is  assumed  as  a  principle, 
that  the  tenant  may  so  do  by  his  own  act, 
and  having  so  done  the  right  rests  in  the  lord, 
and  no  subsequent  act  of  the  tenant  can  divest 
that  right  which  the  lord  has  by  the  actofthe 
tenant  acquired.  That  is  founded  upon  the 
two  principles  in  the  case  of  Attree  v.  Scutt, 
.and  which  appear  to  have  been  adopted  by 
Lord  Ellenborough  in  his  decision  upon  that 
case.  The  case  quoted  in  AUree  v.  Scutt  was 
quoted  from  Fitzherbert,  tit.  Heriot,  pL  1. 
It  was  supposed  that  that  authority  has  not 


since  been  adopted.  There  is  a  reference 
in  the  margin,  to  the  Year  Book  of  $4  Edw. 
3  ;  and  it  is  stated  in  the  judgment  of  the 
Common  Pleas,  that  no  such  case  is  to  be 
found.  "The  noble  and  learned  Judge 
did  not  look  at  the  case  to  which  Fitsher- 
bert  refers  for  his  authority ;  if  he  had,  he 
would  have  found  there  was  no  such  case  ;M 
but  the  reason  of  that  is  apparent  from  the 
feet,  which  is  also  stated  by  the  learned 
Chief  Justice  in  a  subsequent  part  of  the 
case,  that  there  is  a  chasm  in  the  Year 
Books  of  that  period ;  for  they  finish  in 
Michaelmas  Term,  30  Edw.  3,  and  they  do 
not  commence  again  till  the  38th,  and  there- 
fore it  is  not  surprising  that  in  the  Year 
Books,  as  at  present  printed,  it  should  not 
be  found.  It  is  also  said  that,  as  to  this 
passage  of  Fitzherbert,  much  doubt  is  to  be 
thrown  upon  it,  because  it  is  not  found  in 
any  subsequent  Abridgment.  It  would 
not  be  very  difficult  to  account  for  that. 
It  was  after  Fitzherbert's  Abridgment  that 
the  Year  Books  were  published;  and  as 
soon  as  the  Year  Books  appeared  in  print, 
it  would  be  very  probable  that  those  making 
their  abridgments  from  the  Year  Books 
would  take  only  those  cases  they  find 
in  the  printed  Year  Books,  and  therefore 
it  is,  that  those  cases  in  the  chasm  of  the 
printed  Year  Books  are  generally  to  be 
found  in  Statham ;  and  it  is  the  particular 
value  of  his  book,  that  it  refers  to  those 
cases  in  the  chasms.  That  seems  to  account 
for  its  being  omitted  in  some  of  the  Abridg- 
ments— in  Rolls',  and  in  Brook's,  and  but  in 
part  it  is  mentioned  in  other  Abridgments 
and  used  in  other  authorities.  It  is  sug- 
gested by  Lord  Chief  Justice  Best,  that  it  is 
not  to  be  met  with  in  Comyns'  Abridgment; 
but,  in  Comyns9  Digest,  tit.  Copyholder, 
K,  19.  the  very  passage  is  mentioned:  "  If 
tenant  by  heriot  service  aliens  parcel,  the 
heriot  shall  be  multiplied — Fitzherbert,  He- 
riot 1.  And  if  the  lord  be  seised  of  a 
heriot  by  the  alienee,  it  continues  though 
tlie  tenant  repurchase  this  parcel." 

[Mr.*Ju$tice  Bayley.—Doe*  it  say  whe- 
ther it  is  to  be  multiplied  in  the  case  of 
heriot  custom  ?] 

No — There  is  nothing  further.  Again, 
in  Kitchen,  it  is  supposed  and  strongly  re- 
lied upon  in  the  judgment  of  the  Common 
Pleas,  that  this  passage  is  not  adopted  by 
Kitchen,  which  is  allowed  by  all  to  be  an 
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accurate  book,  and  a  book  of  authority; 
and  after  the  passage,  in  which  the  reference 
is  made  to  Comyns,  and  where  it  is  said  it  is 
not  be  found,  it  is  said — "  But  it  is  to  be 
found  in  Kitchen  on  Courts ;  and  in  a  way 
that  shows  it  was  greatly  mistaken  by  Fitz- 
Herbert.  Let  us  see  how  it  appeared  there — 
be  refers  to  Fxtzherbert ;  he  thought  it  was 
not  an  authority,  and  he  stopped  short  at 
the  point  at  which  we  stop ;  he  makes  the 
tenants  in  common,  while  they  continue 
in  common,  pay  several  heriots,  but  he 
goes  no  further.  His  words  are — '  If  my 
tenant  which  holds  of  me  by  a  heriot,  ajiens 
parcel  of  his  land  to  another,  every  one  of 
them  shall  pay  heriot,  for  that  that  is  entire.' 
There  the  passage  stops ;  there  is  not  a 
word  implying  that  if  they  are  again  united 
they  shall  pay  more  than  one  heriot;  he 
refers  to  Fitzherbert  only,  and  not  to  the 
Year  Book."  Now,  in  point  of  fact,  that 
is  so  in  page  268  of  Kitchen ;  but  in  page 
269  the  whole  passage  is  given  at  length ; 
for  there  it  stands  thus  (a  reference  is  made 
to  Statham,  34  Edw.  3.)—li  If  any  tenant 
who  holds  from  me  aliene  parcels  of  his 
land  to  others,  every  one  of  them  will 
owe  to  me  a  heriot;  for  that  is  entire; 
and  though  the  tenant  purchase  the  land 
again,  I  shall  have  two  heriots  from  him. 
And,  Fitzherbert  says,  that  was  the  opinion 
of  Wildby  and  Shard."  So  far  from  any 
importance  being  derived  from  Kitchen's 
not  stating  the  passage,  it  appears  he  does 
state  it  at  full  length  in  the  very  words 
used  by  the  former  author.  There  is  a 
supposition  also,  that  it  has  not  been  used 
by  Lord  Coke;  but,  in  Bruerton's  case, 
Lord  Coke  expressly  refers  to  it — it  is  in 
page  1.  After  stating  the  general  doctrine, 
he  says — "And  no  difference  as  to  this 
purpose  between  entire  services  annual,  as 
suit,  a  hawk,  &c.  and  not  annual,  as  homage, 
fealty,  heriot,  &c  And  as  to  heriot,  vide 
34  Edw.  3.  This  is  in  6  Coke,  page  1,  the 
ease  of  Bruerton.  It  is  also  referred  to  by 
Lord  Coke  in  the  8th  Report,  208 ;  and  there 
can  be  no  question  about  the  passage ;  for 
the  passage  is  quoted  at  full  length  pre* 
eisely  the  same  as  it  is  given  in  the  Abridg- 
ment. It  is  adopted  also  by  Baron  Scroggs 
in  his  Book  on  Copyholds,  page  157 — "  If 
any  tenant  holds  by  a  heriot,"  &c.  (and  he 
goes  on  in  the  same  words,)  and  Scroggs 
cites  the  6tk  and  8ta  Reports  for  that  au- 


thority :  he  takes  it  from  Lord  Coke.  The 
other  point,  which  seemed  to  be  much  re- 
lied  upon  in  the  case  of  Garland  v.  Jekyll, 
was,  that  the  unity,  the  possession  of  the 
land  by  one  tenant,  effected  an  entire  union 
of  the  land. 

[Mr.  Justice  Bay  ley. — All  that  had  been 
in  coparcenary.] 

[Mr.  Carter. — One  portion  was  taken  by 
devise,  but  the  main  part  was  taken  in  re- 
gular descents  in  coparcenary.] 

Mr.  Merewether. — And  in  the  close  of  the 
judgment  it  proceeds  upon  the  ground  of  its 
being  a  tenancy  in  common :  "  Our  judgment 
therefore  is,  that  two  heriots  only  are  pay- 
able,  notwithstanding  the  tenancy  in  com- 
mon that  has  intervened  in  the  passage  of 
this  property  down  to  Sir  Charles  Bunbury ; 
and  we  are  of  opinion,  that  only  two  heriots 
were  payable."  But  with  respect  to  that 
part  of  die  case,  inasmuch  as  the  Court  un- 
doubtedly put  it  upon  the  grounds,  that  thw 
case  from  Fitzherbert  and  the  Year  Book 
could  not  be  supported,  for  the  reasons 
there  stated,  and  which  it  is  submitted,  are 
not  founded  in  fact,  Garland  v.  Jekyll  ap- 
pears not  to  stand  in  the  way  of  this  Court 
in  supporting  At  tree  v.  Scutt.  Another 
ground  which  was  adverted  to  in  Attree  v. 
Scutt,  is,  that  the  union  of  the  possession  in 
one  tenant  effects  the  change  it  is  supposed 
to  work.  But  I  submit,  it  is  not  so  much 
the  unity  of  possession  as  the  union  of 
the  estate  and  interest,  that  is  to  affect  the 
lord ;  and  one  individual  purchasing  what 
was  held  of  separate  tenants  is  the  act  of 
the  tenant,  and  is  not  to  affect  the  rights  of 
the  lord :  the  union  in  one  tenant  is  a  matter 
perfectly  accidental ;  a  matter,  that  does  not 
affect  the  tide ;  and  a  matter,  of  which  the 
lord  has  no  privity.  To  say  that  the  union 
of  possession  works  an  entire  union  of  the 
whole  estate,  and  unites  those  tides  that 
were  before  separate,  seems  to  be  an  as- 
sumption for  which  there  is  no  ground  in 
law.  I  am  aware  that  in  Garland  v.  Jekyll, 
the  dictum  of  Lord  Coke  in  his  Copyholder 
is  quoted ;  and  that  seems  to  be  a  dictum  of 
that  learned  author  without  any  authority— 
the  passage  is,  "  If  two  joint  tenants,  two 
tenants  in  common,  or  tenant  for  life  and 
he  in  the  remainder,  join  in  the  grant  of 
a  copyhold,  one  fine  only  is  due ;  and  it 
shall  enure  as  one  grant  only  ;  so,  if  a  sur- 
render be  made,  and  after  a  common  re* 
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covery  is  had  by  plaint  in  the  nature  of  a 
writ  of  entry  en  le  post,  for  the  better  as- 
surance, one  fine  only  ahall  be  paid/' 
There  the  general  doctrine  aeema  to  be, 
that  where  die  substance  of  the  transaction 
between  the  parties  is  to  be  looked  to,  and 
where  there  are  several  deeds  lor  further 
assurance,  no  fresh  fine  shall  be  paid :  and 
the  only  thing  that  breaks  in  npon  this  prin- 
ciple is  the  interposition  of  this  part  of  the 
passage  that  makes  it  relate  to  tenants  in 
common — it  is  at  the  end  of  section  56, 
p.  152  j-^-and  therefore  the  real  question  is 
whether  there  is  any  authority  to  be  met 
with  to  support  this  dictum  of  Lord  Coke 
as  to  tenants  in  common,  which  has  fallen 
into  a  passage  confirmed  in  all  other  re* 
apects.  This  passage  would  certainly  be  an 
authority  in  the  defendant's  way,  unless  it 
coukL  be  removed.  It  was  one  of  the  au- 
thorities quoted  in  Attree,  v.  Scult,  an4 
treated  by  the  Court  as  no  authority";  but 
its  authority  seemed  to  be  revived  again  in 
the  Common  Pleas,  where  it  was  suggested 
that  Lord  Coke's  dictum  without  authority 
was  to  be  in  some  degree  relied  upon,  com- 
ing from  so  great  a  sage  in  the  law ;  but  iq 
the  margin  there  is  a  reference  to  Coke, 
4  fol.  273,  which  would  appear  to  be  a  refe- 
rence to  the  Reports,  but  there  is  nothing  of 
the  kind  apparent  there.  That  was  ob- 
served upon  by  Lord  Ellenborough,  and 
the  counsel,  Mr.  Watkins ;  and  the  learned 
reporter  has  added  a  note,  saying  that  the 
passage  referred  to  in  Coke**  Reports  ia 
rather  against  the  doctrine  than  in  favour  of 
it.  There  may  be  some  difference  in  the 
paging ;  but  the  industry  of  no  person  has 
found  out  that  there  is  any  authority  in  the 
Reports  to  support  it  On  the  contrary, 
Lord  Ellenborough,  in  the  case  of  Attree  v. 
Scutt,  cites  an  express  authority  that  prov- 
ed directly  the  contrary,  that  is  an  authority 
found  in  the  case  of  Browning  v.  Boston  in 
the  Common  Pleas.  It  is  said  that  is  not  a 
determination  by  a  Judge,  but  the  argument 
of  counsel,  that  of  Serjeant  Cadyn ;  but 
it  ia  well  known  that  many  of  the  arguments 
in  Plomden  are  adopted  by  the  learned  re* 
porter ;  but  it  is  for  the  Court  to  consider, 
whether  the  principle  is  not  bottomed  in 
sound  law.  It  is  in  Plonden,  p.  140,  in 
the  case  of  Browning  v.  Boston :  "  If  two 
tenants  in  common  grant  a  rent  of  &0s. 
out  of  their  land,  it  shall  enure  aa  several 


grants."  That  is  a  principle  that  cannot 
well  be  disputed ;  it  seems  to  be  the  neces- 
sary consequence  of  that  species  of  convey- 
ance ;  and  in  Perkins,  see.  207,  it  is  laid 
down,  "  that  if  two  tenants  in  common  of 
a  close  of  land  lease  the  same,  it  shall  take 
effect  as  several  leases." 

It  would  appear,  therefore,  that  the  au- 
thority relied  upon  in  Attree  v.  Seutt,  ean  be 
supported;  and  is  not  impugned  in  the 
manner  in  which  it  was  supposed  to  be  in 
the  Common  Pleas ;  and  it  would  seem  thai 
this  passage  in  Lord  Coke,  that  was  relied 
upon,  is  not  supported  by  any  authority ; 
ia  not  supported  by  the  reference  made  to 
Coke's  Copyholder;  and  is  denied  by  this 
principle  laid  down  in  Pkmdsn. 

Under  these  circumstances,  the  defendant 
submits,  that  as  for  aa  the  authority  of 
these  cases  goes,  there  is  no  comparison  be- 
tween the  authority  of  the  former  case  that 
occurred  in  this  court,  and  the  case  that 
has  occurred  since,  which  appears  to  have 
proceeded  upon  an  error  as  to  this  fact. 

With  respect  to  the  other  point  which  has 
been  urged  by  the  plaintiff's  counsel,  that 
there  may  be  some  distinction  between  se- 
verance simply  of  the  title,  and  a  severance 
of  the  title  and  also  of  the  tenement,  it 
would  be  sufficient  to  say  he  cites  no  autho- 
rity for  that  distinction,  and  it  would  be 
breaking  in  upon  the  principles  of  law  to 
suppose  that  it  existed :  because,  where  te- 
nants hold  by  copy,  the  copy  is  to  be  looked 
to  as  to  the  nature  of  their  possession,  and 
the  copy  is  the  contract  by  which  they  take, 
and  it  is  that  which  regulates  the  right  of  the 
lord.  Old  principles  and  old  authorities  are  in 
support  of  the  case  of  Attree  v.  Scutt?  and 
the  ease  of  Garland  v.  Jekyll  cannot  be  sup- 
ported upon  the  supposed  insufficiency  of 
the  ancient  authorities:  authority  bears  in 
favour  of  the  defendant's  position ;  and  the 
plaintiff  does  not  put  himself  upon  any 
other  ground  than  that  of  the  supposed  dis- 
tinction between  the  severance  of  the  tene- 
ment and  the  severance  of  the  title,  and 
upon  that  ground  the  defendant  ia  entitled 
to  the  judgment  of  the  Court. 

Mr.  Carter  in  reply. — Although  the  ques- 
tion, in  the  first  instance,  is,  whether  that 
passage  in  tftsaerfcrt  is  or  is  not  to  be  con- 
sidered as  a  binding  authority,  that  does  not 
aflwt  the  pldndff's  argument.  Undoubtedly 
fjord  EllenboMKMJi  goes  on  to  say,  "  The 


MICHAELMAS  TERM,  1M6. 


defendant's  counsel  did  not  in  his  argument 
insist  that  this  might  not  be  so,  where  parcel 
of  a  tenement  had  been  alien  and  holden 
in  severalty,  but  insisted  that  this  case  dif- 
fered, being  the  case  of  an  entire  tenement* 
having  been  for  some  time  holden  by  seve- 
ral persons  in  common,  and  not  in  severalty, 
and  afterwards  coming  into  one  hand  by  a 
conveyance,  to  one  of  such  tenants,  of  the 
interests  of  the  rest;  contending,  that  a 
conveyance  by  a  number  of  tenants  in  com* 
moo,  is  not  the  conveyance  of  distinct  estates, 
but  of  one  estate.  But  to  this  we  do  not 
assent." 

Now  it  appears  that  the  distinction  which 
arises  from  those  cases,  was  not  sufficiently 
brought  to  the  notice  of  the  Court  upon  that 
occasion  ;  because,  by  looking  to  what 
night  have  been  supposed  to  be  the  origi* 
nai  state  of  things  when  heriots  were  created, 
you  will  arrive  at  the  conclusion,  that  the 
lord,  with  reference  to  the  state  of  things 
that  immediately  pre-existed,  is  not  pre* 
jodicsd  with  reference  to  that  state  of  things 
that  gave  life  and  existence  to  this  burthen 
of  heriot  upon  the  tenant ;  and  if  the  Court 
take  that  view  of  it,  they  will  come  to  a  de- 
cision consistent  with  die  rule  laid  downy 
that  the  act  of  the  tenant  shall  work  nothing 
to  prejudice  the  lord.  Supposing  a  parcel 
of  land  is  granted,  with  a  heriot  attached  to 
k,  to  one  tenant,— if  another  person  cornea 
and  saya,  "  I  have  an  estate  in  this  portion 
of  land,  and  claim  to  be  your  tenant,"  and 
entitled  to  that  support,  that  he  would  be 
in  «acient  times  entitled  to,  the  rent  remains 
precisely  the  same;  the  one  original  rent 
that  the  lord  assumes  to  himself  is  not 
altered  by  the  fact  of  the  land  being  in  more 
hands  than  one.  If  a  roan  claims  to  be  his 
tenant,  the  lord  would  require  of  him  those 
acknowledgments  of  his  title,  which  each 
separate  person  paid,— "if  you  are  my 
tenant,  you  shall  come  to  my  court  and  do 
suit ;  and  also  your  co-tenant,  who  claims 
to  be  my  tenant  in  respect  of  the  very  same 
subject  matter." 

Also  another  badge  of  servitude  was  im- 
posed on  those  tenants,  that  when  they  died 
something  should  be  given  out  of  their  per- 
sonal estate  to  the  lord,-*-the  lord  might  well 
say,  "aU  my  tenants,  who  claim  to  be  tenants 
utton  die  same  portion  of  land,  shall  be 
subject  to  the  same  burthens ;"  and  there- 
fore, treating  this  as  a  fersonel  burthen* 


which  attaches  upon  the  individual  who 
claims  to  hold  a  certain  portion  of  land,  it 
seems  consistent  with  the  general  state  of 
things  that  existed,  that  each  tenant  should 
be  under  the  same  burthen ;  and  that  was 
not  sufficiently  brought  to  the  attention  of 
the  Court  in  Attree  v.  Scutt;  because  the 
distinction  was  naturally  intended  to  be 
maintained  upon  the  circumstance  of— who* 
ther  one  estate  or  two  estates  were  convey- 
ed, when  two  tenants  joined  in  making  a 
conveyance  to  a  third  person ;  therefore  it 
is  unnecessary  to  go  the  length  of  destroying 
the  validity  of  that  position  in  Fitzkerbert : 
because,  admitting  it  to  be  true,  it  does  not 
touch  the  reason  of  the  thing  when  the  land 
is  undivided,  and  merely  gives  separate 
titles  to  persons  to  be  the  lord's  tenants,  and 
claim  his  protection. 

That  view  of  the  case  is  wholly  indepen- 
dent of  the  effect  of  this  conveyance  by  two 
tenants  in  common  to  one  person  ;  bnt  it  is 
necessary  to  call  attention  to  the  preceding 
passage  in  Coke's  Copyholder,  in  which  Lord 
Coke  does  not  profess  to  give  his  autho- 
rities ;  and  it  was  treated  by  Lord  C.  J. 
Best,  as  the  annotation  of  some  persoa,— at 
was  die  annotation  of  the  learned  writer 
himself;  because  Lord  Coke  does  not  pre- 
tend to  give  his  authorities;  die  Chief 
Justice  thought  it  was  a  note  of  some  writer 
that  was  found  in  some  ancient  MSS.,  and 
therefore  copied  in  some  subsequent  editions 
of  the  work ;  rather  than  as  the  ground-work 
of  Lord  Coke  himself,  for  the  position  he 
was  laying  down :  but  the  preceding  pas- 
sage shows  that  Lord  Coke  did  not  allow 
that  expression,  "  two  several  tenants,"  to 
find  its  way  in  by  carelessness.  "If  two 
several  copyholds,"  &c. — (he  is  evidently 
making  in  his  mind  the  distinction  to  be 
drawn  between  several  copyhold  premises 
and  estates  in  one  and  the  same  set  of  copy-* 
hold  premises  ;)  and  then  he  goes  on  with— 
"  But  if  two  joint  tenants,  two  tenants  m 
common,  or  tenant  for  life  and  he  in  re- 
mainder, join  in  the  grant  of  a  copyhold,  one 
fine  only  is  due,  and  it  shall  enure  as  one 
grant  only."  If>  therefore,  you  look  into 
this  passage,  it  must  rest  upon  his  unsup- 
ported authority ;  but  still  this  shows  to  the 
Court  it  is  not  a  passage  that  is  to  be  treat- 
ed as  tightly  put  in  by  Lord  Coke,  because 
he  rtas  aware  of  die  distinction  between 
separate  estate,  and  separate  premises.    But 
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to  revert  again  to  the  position,  independent 
of  that — if  you  look  at  the  reason  of  the 
thing,  it  appears,  that  when  persons  claim 
in  respect  of  the  same  property,  each  as 
tenant,  each  was  bound  to  do  suit,  and  to 
do  all  those  services  that  could  not  be  sepa- 
rated into  parts ;  although  they  were  only 
liable  to  pay  the  great  fruit  out  of  the  estate, 
namely,  one  rent  fixed  when  it  was  originally 
granted  to  only  one  holder. 

The  Court  said,  that  if  they  should  enter- 
tain any  doubt  as  to  the  propriety  of  the  de- 
cision in  Garland  v.  JeiyU,  they  probably 
would  wish  to  have  die  case  argued  again ; 
but  they  thought  that  might  be  hardly  ne- 
cessary ;  and  on  the  ££d  of  November, 

Mr.  Justice  Bayley  delivered  judgment. — 
The  question  was,  whether  two  heriots  were 
payable  upon  death,  in  respect  of  what  had 
heretofore  been  six  copyhold  tenements. 
They  were  held  of  the  manor  of  Bosham ; 
and  by  the  custom  of  that  manor,  there  is 
payable  to  the  lord,  on  the  death  of  any 
tenant  of  any  of  the  copyhold  tenements 
called  Boardland,  dying  seised  thereof,  as 
and  for  a  heriot  in  respect  of  each  of  the 
said  copyhold  tenements*  the  tenant's  best 
beast.  [The  learned  Judge  then  shortly 
stated  the  facts;  and  proceeded] — There 
never,  therefore,  was  any  dying  seised  whilst 
the  moieties  were  in  different  ownerships. 
No  heriots  ever  became  payable  for  separate 
moieties  until  his  (George  Haselar's)  death ; 
and,  in  point  of  fact,  till  the  time  in  question, 
the  heriots  were  never  payable. 

The  question,  in  this  case,  in  substance 
is— whether,  upon  a  tenancy  in  common, 
the  share  of  each  tenant  constitutes  a  dis- 
tinct tenement;  or  whether,  notwithstanding 
the  distinct  estates  of  each  tenant  in  com- 
mon, the  copyhold  does  not  still  remain  an 
entire  tenement.  The  custom  (which  is 
against  common  right,  and  to  be  construed 
strictly)  gives  a  heriot  in  respect  of  each 
tenement  of  which  the  copyholder  dies 
seised.  It  is  not  in  respect  of  each  estate,  or 
copyhold  tenement,  of  which  the  tenant  dies 
seised,  but  in  respect  of  each  tenement.  In 
the  case  of  heriot  service,  or  heriot  custom, 
the  law  multiplies  the  heriot  in  two  cases ; 
one,  where  the  tenement  is  actually  divided 
and  converted  into  two  or  more  separate 
tenements ;  the  other,  where  the  tenement 
is  left  entire ;  but  different  persons  have 
distinct  undivided  estates  therein. 


Before  die  statute  of  Quia  emptore*,  if 
a  tenant  in  fee,  who  held  under  certain  ser- 
vices, aliened  part  of  his  land  in  fee,  without 
the  lord's  assent,  the  lord  might,  neverthe- 
less, distrain  either  upon  the  land  sold,  or 
upon  the  land  retained,  for  the  whole  of  his 
services ;  and  the  lord  was  entitled  to  con- 
sider the  whole  tenement,  as  if  it  remained 
entire.  That  is  to  be  found  in  10  Hen.  7. 
fol.  10,  26  Co.  LitU  45  a. ;  and  because 
this  statute  did  not  bind  the  King,  the  same 
continued  in  the  heirs,  notwithstanding  this 
statute.  ThatistobefoundinP/biwfcji,240. 
But  in  ordinary  cases,  since  the  statute,  any 
freehold  tenant  may  subdivide  his  tenement 
and  alien  part ;  and  such  of  his  services  as 
are  divisible  will  be  liable  to  be  apportioned ; 
and  such  of  his  services  as  are  entire  will 
be  multiplied :  but  the  alienee  will  in  such 
case  hold  his  portion  as  an  entire  indepen- 
dent tenement ;  his  portion  will  be  liable  to 
the  apportioned  proportion  only  of  the  di- 
visible services ;  and  the  residue  will  also 
be  held  as  an  entire  independent  tenement, 
liable  only  to  its  proportion  of  the  divisible 
services.  1$  for  instance,  C  has  500  acre* 
of  freehold  land  at  15L  rent,  fealty,  homage, 
and  heriot,  and  he  aliens  100  acres  to  A  ; 
100  to  B ;  and  retains  100  to  himself;  and 
each  100  acres  is  of  the  same  value,  A  will 
hold  100  acres  at  51.  rent — that  is  one-third 
of  the  15/. — fealty,  homage,  and  heriot; 
and  B  and  C  respectively  will  do  the  same ; 
and  each  will  hold  his  proportion  as  a  sepa- 
rate independent  tenement :  and  the  tene- 
ments of  A,  B,  and  C  respectively,  will  no 
longer  be  liable  to  the  152.  rent,  but  to  the 
5L  only ;  and  it  was  not  necessary  in  this 
case  to  say  whether,  by  the  union  of  the 
three  tenements  in  one  person,  the  \5L 
rent  would  again  be  revived,  and  extend 
over  the  whole  estate  ;  or  whether  the  three- 
tenements  would  each  continue  a  distinct 
tenement,  liable  to  its  51.  only.  If  a  copy- 
hold tenant  can  subdivide  his  tenement  m 
the  same  manner,  the  same  consequences- 
follow.  But  will  the  creation  of  a  tenancy, 
in  common  have  the  same  effect  in  produc- 
ing, even  for  a  time,  separate  tenements  t 
Where  the  tenement  is  subdivided,  each, 
holds  his  share  in  severalty,  and  it  is  subject, 
to  nothing  beyond  its  own  services. 

In  the  case  of  a  tenancy  in  common,  the 
tenement  is  undivided  ;  none  of  the  tenants 
in  common,  be  there  what  number- there, 
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may,  knows  his  own  in  severalty.  The 
services  which,  in  case  of  division  would  he 
divisible,  remain,  entire,  and  the  whole  land 
is  liable  to  all  the  services.  In  case  of  copy- 
holds, they  are  not  within  the  statute  of  par- 
tition— that  is  to  he  found  in  Cro.  Car.,  and 
in  Coke's  Copyholder;  and  the  reason  is, 
because  the'  alteration  of  the  tenure,  without 
the  lord's  consent,  may  redound  to  the  lord's 
prejudice.  And  how  will  the'  tenure  be 
altered,  but  by  splitting  into  two  or  more 
several  tenements,  what  before  was  an  en- 
tire tenement  ?  In  the  comment  upon  the 
second  chapter  of  the  statute  of  Quia 
emptores,  Lord  Coke  makes  the  distinction 
between  the  alienee  of  the  distinct  parcel  of 
a. freehold  tenement,  and  the  creation  of  a 
tenancy  in  common.  That  branch  of  the 
statute  provides,  that  if  a  free  man  sell  any 
part  of  nis  lands  or  tenements,  the  feoffee 
shall  hold  immediately  of  the  chief  lord,  and 
shall  be  forthwith  charged  with  the  services, 
for  so  much  as  belongs,  or  ought  to  belong, 
to  the  chief  lord  for  that  parcel  (particula 
Ula),  according  to  the  quantity  of  the  land 
or  tenements  sold.  And  so,  in  this  case, 
the  same  part  of  the  services  shall  remain 
to  the  chief  lord,  to  be  taken  by  the  hands 
of  the  feoffee;  for  the  which  he  ought  to 
be  attendant  upon,  and  answerable  to  the 
chief  lord,  according  to  the  quantity  of  land 
or  tenements  sold,  for  the  parcel  of  the  ser- 
vice so  due.  This  provision  is  the  founda- 
tion of  apportionments  in  these  cases.  Kent, 
where  that  is  one  of  the  services,  not  being 
apportionable  at  common  law  :  (that  will  be 
found  in  3  Viner*s  Abridgment,  Apportion- 
ment, in  the  note  to  placitum  1.)  Upon  that 
part  of  this  clause,  which  relates  to  the  hold- 
ing part  of  the  chief  lord,  and  at  a  propor- 
tion of  the  services,  Lord  Coke's  comment 
is  this  :  in  2  Institute,  503, — the  same  doc- 
trine is  also  in  5  Coke;  in  Plowden,  140 — 
"particula  ilia  (for  which  he  is  to  be  charg- 
ed,) is  to  be  understood  of  a  part  in  seve- 
ralty, and  not  in  common ;  and  therefore  it 
is  holden,  that  if  the  tenant  make  a  feoff- 
ment in  fee  of  the  moiety,  or  third  part  of 
the  tenancy,  that  such  a  feoffee  is  not  within 
the  purview  of  this  statute ;  for  a  moiety  or 
third  part,  pro  indiviso,  is  not  particular  for 
that  word  implieth  a  part  in  severalty ;  and 
the  meaning  of  this  passage  is  very  distinctly 
explained  in  Brooke's  Abridgment,  Tenures, 
pi.  04,  from  29  Hen.  8.  which  Lord  Coke 
Vol.  V.  K.B. 


cites.  A  man  makes  feoffment  of  the  moiety 
of  his  land.  The  feoffee  shall  hold  of  the 
lord  by  the  entire  services,  by  which  the 
entire  land  was  held  before,  for  the  statute, 
tenendo  pro  particula,  has  not  taken  place 
here — for  a  moiety  is  not  particula;  and 
there  is  a  contrariety  between  one  or  two 
'  acres  in  certain,  and  a  third  part  or  the  like, 
which  extends  through  the  part  and  the  whole. 
This  authority,  therefore,  shows  clearly  that, 
in  the  case  of  freehold  lands,  which  are  within 
the  statute  of  Quia  emptores,  the  creation  of 
a  tenancy  in  common  leaves  the  services 
entire ;  and,  consequently,  must  also  leave 
the  tenement  entire  ;  and  if  this  be  the  case 
in  freeholds,  a  fortiori  must  it  be  in  copy- 
holds. That  is  a  case  in  Coke's  Copyholder, 
56,  and  in  6  Finer  s  Abridgment,  105  ;  and 
is  an  authority  in  case  of  .copyholds  upon 
the  same  subject ;  for  after  noticing,  that  if 
several  copyholders  join  in  a  grant  of  their 
copyholds  by  one  copy ;  or  if  one  copy- 
holder, having  several  copyholds,  grant 
them  by  one  copy,  yet  the  grantee  shall  pay 
several  fines,  for  they  shall  enure  as  seve- 
ral grants ;  he  adds,  "  but  if  two  joint  tenants, 
two  tenants  in  common,  or  tenant  for  life 
and  he  in  remainder,  join  in  the  grant  of  a 
copyhold,  one  fine  only  is  due,  and  it  shall 
enure  as  one  grant  only ;  showing  clearly 
it  was  in  contemplation  of  that  writer  to 
consider,  that  if  two  tenants  join  in  a  con- 
veyance, it  is  an  entire  copyhold ;  and  Kit- 
chen, 245,  is  nearly  to  the  same  purpose ; 
"  also,  if  tenant  for  life  and  he  in  remainder 
or  reversion,  join  in  a  surrender  to  one  and 
his  heirs,  he,  to  whose  use  the  surrender  is 
made,  shall  pay  but  one  fine ;  for  it  is  but 
one  admittance,  and  not  several ;  and  one 
surrender,  and  not  several ;  and  there  ia 
but  one  tenant  admitted.  The  same  law 
where  two  joint  tenants,  two  tenants  in  com- 
mon or  coparceners,  surrender  to  one  and  his 
heirs,  there  shall  be  paid  but  one  fine."  These 
authorities  appear  to  us  to  establish  a  plain 
distinction  between  the  alienation  of  an  en- 
tire part,  and  the  creation  of  a  tenancy  in 
common;  and  to  show  that,  though  the 
former  may  split  one  tenement  into  several, 
the  latter  will  not. 

I  would  observe  also,  that  the  former, 
the  alienation  of  an  entire  part,  must  always 
be  the  act  of  the  owner  in  fee  of  the  whole ; 
so  that  whoever  feels  the  consequences 
must  claim  through  the  person  by  whose 
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act  they  were  occasioned;  whereas  the 
owner  of  a  part  of  the  tenement  only,  via* 
one  of  several  joint  tenants,  or  one  of  seve- 
ral parceners,  may  create  a  tenancy  in  com- 
mon ;  and  if  a  tenancy  in  common  would 
create  a  division  into  distinct  tenements, 
every  division  would  increase  the  number 
of  tenements  in  arithmetical  progression. 
Dividing  the  whole  six*  times  into  moieties, 

'  although  each  moiety  might  equally  after- 
wards be  united,  (which  would  be  allowing 
something  short  of  one  division  every  cen- 
tury since  the  commencement  of  legal  me- 
mory,) would  make,  what  was  originally 
one  tenement,  sixty-four;  and  dividing  it 
six  times  into  three  shares,  would  make  it 
729  ;  and  we  might  then  have  in  pleading, 

'  what  I  apprehend  has  never  been  hitherto 
seen,  a  statement  that  a  man  was  seised  in 
his  demesne  as  of  fee,  at  the  will  of  the  lord, 
according  to  the  custom  of  the  manor,  of 
729  undivided  parts  of  certain  copyhold 
land's,* the  whole  into  729  parts  to  be  di- 
vided. Such  a  singularity  will,  I  trust, 
never  be  seen ;  but  whatever  may  at  any 
time  have  been  the  number  of  tenants  in 
common,  of  what  was  originally  one  copy- 
hold tenement,  when  all  the  interests  are 
again  vested  in  one  person,  he  may  consider 
himself  as  seised,  not  of  so  many  undivided 
portions  of  the  land,  but  as  the  sole  proprie- 

'  tor  of  one  entire  estate  and  tenement ;  and 
if  this  be  the  view  of  the  effect  of  a  tenancy 
in  common,  and  the  proper  light  in  which 
the  question  in  this  case  ought  to  be  con- 
sidered, it  will  not  be  necessary  to  occupy 
much  time  in  noticing  the  authorities,  which 
were  relied  upon  in  the  argument. 

The  authority  from  Fitzherbert,  upon 
which  great  stress  was  laid,  and  upon  which 
Mr.  Merewether  relied,  to  show  that  this 
was  good  and  subsisting  law,  is  the  case, 
not  of  the  creation  of  a  tenancy  in  common, 
but  of  a  severance  of  the  estate  into  distinct 
parcels,  and  the  alienation  of  parcel  of  his 
land  to  others  ;  and  if  we  are  right  in  sup- 
posing that  the  creation  of  a  tenancy  in 
common,  in  what  was  previously  an  entire 
tenement,  will  not  destroy  the  entirety  of  the 
tenement,  it  is  immaterial  to  consider  what 
will  be  the  effect  of  severing  a  tenement 
into  distinct  parcels.  It  does  not  appear 
from  Fitzherbert,  whether  that  was  the  case 
of  a  copyhold,  or  of  a  freehold  tenement ; 
but  that  case  has  been  frequently  noticed 


in  subsequent  cases*  In  6  Cake,  1  a* ; 
8  Coke,  105  a. ;  Palmer,  342 ;  Kitchen 
on  Copyhold*,  £69 ;  and  Comvns9  Digest, 
Copyhold  K.  19  ;  and  it  is  a  satisfaction  to 
us,  that  we  are  not  required  for  the  decision 
of  this  question,  to  impeach  that  authority. 
Whether  it  be  rightly  impeachable  or  not, 
stands  as  it  stood  before,  for  any  thing  that 
in  this  case  it  is  necessary  for  us  to  decide. 
Whether  it  be  a  right  or  a  wrong  decision, 
we  consider  a  matter  still  open  £>r  discus- 


sion. 


In  Attrtt  v.  Scutt,  it  may  be  difficult  to 
collect  from  the  reports,  whether  there  was 
not  a  severance  of  the  tenement,  so  as  to 
allot  to  one  tenement  what  had  previously 
been  parcel  of  another ;  but  the  judgment 
of  the  Court  appears  to  have  proceeded 
upon  the  ground,  that  the  creation  of  a 
tenancy  in  common,  though  there  was  no 
division  or  severance  of  the  property, 
created  distinct  and  separate  tenements; 
and  in  that  respect  we  think  that  decision 
wrong ;  and  that  it  has  been  rightly  cor- 
rected in  that  respect,  by  the  subsequent 
case  of  Garland  v.  Jekytt.  Garland  v. 
Jekyll  was  the  case  of  the  creation  of  a 
tenancy  in  common ;  and  upon  the  principle, 
that  the  creation  of  a  tenancy  in  common 
leaves  the  tenement  entire,  ye  think  the 
decision  in  that  case  right,  and  an  authority 
for  us  here.  It  is  not  necessary  for  us  to 
say  what  would  have  been  our  opinion,  had 
that  been  a  case  in  which  there  had  been  an 
actual  severance  and  division  of  a  tenement 
into  distinct  and  separate  parcels,  so  as  to 
have  given  to  separate  holders,  separate 
properties  in  severalty ;  and  we  cautiously 
abstain  from  saying  any  thing  on  that  point. 
For  these  reasons,  we  are  of  opinion  that 
judgment  ought  to  be  for  the  plaintiff. 

Judgment  for  the  plaintiff* 


1826 
Oct 


31.  i 


SIMMONS  V.  SWIFT* 


Buyer  and  Seller, 

1.  The  risk  of  accident  to  goods  must  re* 
main  m  the  seller  until  the  right  of  property 
passes  to  the  buyer. 

2.  In  ordinary  cases,  the  seller  has  the 
right  of  Hen  until  payment ;  and  unlest  he 
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do  some  act  to  show  that  he  means  to  divest' 
himself  of  the  property,  the  right  in  the  pro* 
perty  is  concurrent  with  the  hen. 

8.  The  property  remains  in  the  seller  so 
long  as  any  act  remains  to  be  done  by  htm  to 
divest  km 

Therefore?  where  a  contract  was  made  for 
the  sate  of  all  the  goods  at  a  particular  place, 
at  so  much  per  ton,  to  be  paid  for  at  a  certain 
day,  and  before  the  goods  had  been  weighed 
an  aeemhnt  happened  to  them — it  was  held, 
that  the  risk  lay  upon  the  seller ;  and  that, 
although  a  partial  delivery  had  taken  place, 
that  partial  delivery  could  not  alter  the  lia- 
U&ty,  because  the  seller  had  still  the  right  of 
tten* 

Assumpsit  for  a  quantity  of  oak-bark, 
sold  and  delivered  by  the  plaintiff  to  the 
defendant  and  on* the  money  counts,  and 
an  account  stated* 


On  the  trial,  before  Mr.  Justice  Litdedale, 
si  the  Lent  Assises  1820,  for  the  county 
of  Monmouth,  the  jury  found  a  verdict  for 
the  plaintiff,  subject  to  the  opinion  of  the 
Court,  upon'  a  case,  of  which  the  following 
is  the  substance  s— 

CASE. 

Both  the  parties  are  dealers  in  timber 
and  baric.  The  plaintiff  having  a  quantity 
of  oak-bark,  which  was  stacked  at  a  place 
called  Redbrook,  on  the  banks  of  the  river 
Wye,  a  few  miles  below  the  tdwn  of  Mon- 
mouth, andwhiea,  in  July  preceding,  had 
weighed  twenty  tons ;  the  following  agree- 
ment was  concluded : — 

"  I  have  this  day  sold  the  bark,  stacked 
at  Redbrook,  at  9  J.  Us*  per  ton,  of  £1  cwt. 
to  Hesekiah  Swift,  which  he  agrees  to  take, 
and  to  pay  for  it  00  the  30th  of  November." 

(Signed  by  both  parties.) 

It  was  afterwards  verbally  agreed  that 
the  plaintiff's  brother,  William  Simmons, 
should  see  the  bark  weighed  on  his  part, 
and  James  Digged  on  behalf  of  defendant 
Five  days  after  this,  defendant  sent  several 
of  his  barges  ami  his  servants  to  Redbrook. 
and  took  a  quantity  of  the  bark,  amounting 
to  8  tons  14  cwt. ;  Digget  and  William 
Simmons  both  attending  at  the  weighing. 
The  remainder  of  the  stack  was  covered' 


with  a  tarpauline  of  defendant's,  which  he 
had  lent  to  the  plaintiff,  and  had  been  on 
the  premises  previous  to  the  agreement  to 
purchase  the  bark.  Nine- or  ten  days  af- 
terwards, a  Mr.  Madley  inquired  of  defen- 
dant when  he  intended  to  take  away  the 
resojof  the  bark ;  and  he  said  he  should  have 
it  taken  away  in  a  lew  days.  Towards  the 
latter  end  of  November  the  river  Wye  over- 
flowed its  banks,  rose  to  the  height  of  five 
feet  around  the  stack  of  bark,  and  did  it 
considerable  injury.  There  was  sufficient 
time  however  to  have  removed  the  whole 
of  the  bark  before  the  flood  happened. 
The  defendant  was  seen  examining  the  stack 
of  bark  after  it  had  been  damaged  by  the 
flood,  and  the  tarpauline  remained  upon  it 
till  the  28th  of  January,  when  it  was  taken 
away  by  some  of  his  bargemen  passing  down 
the  river. 

In  the  early  part  of  December  the  defen- 
dant paid  for  the  bark  he  had  actually 
taken  away;  but  refused  to  pay  for  the 
rest 

The  question  at  the  trial  was,  whether 
the  plaintiff  was  entitled  to  recover  for  the 
bark  which  remained  standing  at  Redbrook, 
and  which,  according  to  the  weight  taken  in 
July,  would  on  the  terms  of  the  agreement 
be  worth  106/.  Ss.  8d. 

Bark  is  an  article  which  varies  in  weight 
according  to  season  and  weather. 

The  question  for  the  opinion  of  the  Court 
was,  whether  the  plaintiff  was  entitled  to  re- 
cover :  in  that  case,  the  verdict  was  to  stand ; 
otherwise  a  verdict  to  be  entered  for  defen- 
dant ;  and  the  Court  were  to  be  at  liberty  to 
draw  the  same  conclusion,  as  to  an  accep- 
tance and  delivery  of  the  bark  in  question, 
as  they  should  think  the  jury  ought  to  have 
drawn  upon  the  facts  proved. 

Mr.  Russell  for  the  plaintiff.— The  plain- 
tiff is  entitled  to  recover,  if  the  delivery  of 
the  bark  was  complete  ;  and  that  question 
may  be  resolved  by  ascertaining  whether  the 
vendor  retained  any  control  over  it ;  and 
whether  any  thing  remained  to  be  done  by 
the  vendor.  There  was,  in  this  case,  a  part 
delivery,  which,  according  to  the  case  of 
Slubey  and  another  v.  Hayward  and  others, 
(1)  and  Hammond  v.  Anderson,  (2)  amounts 

(1)  %  H.  Bl.  504. 
(3)  1  New  Kep.  69. 
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to  a  delivery  of  the  whole,  at  least  so  as  to 
destroy  the  right  of  stoppage  in  transitu. 
The  other  side,  however,  will  rely  upon  the 
case  of  Hanson  v.  Meyer.  (3)  But  the  pre- 
sent case  is  distinguishable  from  that.  The 
weight  was  there  not  ascertained  at  the 
time  of  the  sale  ;  and  the  weighing  seems  to 
have  been  there  a  condition  precedent.  Here, 
the  weighing  was  not  a  condition  precedent ; 
and  the  weight  was  actually  known  at  the 
time.  Undoubtedly,  if  any  thing  remained 
to  be  done  by  the  vendor,  the  property  did 
not  pass ;  but  the  plaintiff  contends  that 
nothing  remained  for  him  to  do. 

[Mr.  Justice  Holroyd.— Do  you  contend 
that  the  defendant  might  have  taken  the 
goods.] 

Yes,  the  plaintiff  must  certainly  contend 
that. 

[Mr.  Justice  Bay  ley.— Then  your  lien 
was  gone?] 

Yes ;  the  goods  were  sold  on  the  credit 
of  the  buyer.  They  were  to  be  paid  for  on 
the  30th  of  November ;  the  terms  of  the 
contract  as  well  as  the  acts  of  the  parties, 
show  that  the  seller  was  not  to  retain  the  goods 
until  payment ;  the  defendant  actually  took 
a  part  of  them.  The  weighing  does  not 
appear  to  be  so  material  a  circumstance,  as 
it  was  not  to  be  a  necessary  act  before  the 
delivery,  so  much  as  an  act  to  be  done  at 
some  time  in  order  to  ascertain  the  amount. 
The  quantity  would  not  be  increased  or  di- 
minished by  the  act  of  weighing.  In  White* 
house  and  others  v.  Frost  and  others,  (4)  upon 
a  question  as  to  the  delivery  of  10  tons  of 
oil,  part  of  40  tons  in  one  cistern,  it  was 
held,  that  the  actual  drawing  out,  and  dis- 
tinguishing the  10  tons  from  the  other  SO, 
was  not  necessary  to  complete  the  delivery, 
and  that  the  delivery  might  be  rendered 
complete  by  other  circumstances.  It  is  in 
the  circumstance  that  nothing  remained  to 
be  done  by  the  vendor,  that  this  case  is 
distinguishable  from  Hanson  v»  Meyer% 
from  Austen  v.  Craven,  (5)  from  Rusk  v. 
Davis,  (6)  and  Shepley  v.  Davis.  (7) 

Mr.  Campbell  for  the  defendant. — This 
action  is  not  for  goods  bargained  and  sold, 
but  for  goods  sold  and  delivered ;  and  it 

(3)  6  Butt,  614. 

(4)  12  East,  614. 

(5)  4  'Jaunt.  644. 

(6)  *  Maule  &  Selw.  5$7. 

(7)  5  Taunt.  617. 


would  be  most  unfortunate  for  venders,  if, 
under  circumstances  like  the  present,  such 
an  action  could  not  be  maintained.  The 
plaintiff  roust  contend  that  the  defendant 
might  have  maintained  trover  for  these 
goods,  without  having  paid  for  them.  The 
plaintiff  had  a  right  on  the  goods  until  their 
actual  delivery  :  Goodall  v.  Skehon.  (8)  It 
may,  for  the  purpose  of  argument,  be  ad- 
mitted that  the  defendant  had  some  interest 
in  the  goods ;  but  even  then,  the  plaintiff 
is  not  therefore  entitled  to  maintain  an  action 
for  goods  sold  and  delivered.  The  case  of 
Hanson  v.  Meyer  is  decisive  of  the  present. 
There,  as  in  the  present  case,  the  weight 
was  to  be  ascertained ;  for  nothing  can  turn 
upon  the  weighing  in  July.  It  is  evident 
that  the  parties  intended  to  weigh,  in  order 
to  ascertain  the  quantity  afterwards ;  be- 
cause, as  bark  varies  in  weight,  according 
to  season  and  weather,  it  is  not  to  be  sup- 
posed that  the  ascertained  weight  in  July 
would  serve  for  November.  If  the  parties 
meant  the  July  weight: to  be  the  ascertained 
weight,  they  might,  and  no  doubt  would 
have  said  so.  The  property  never  passed 
to  the  defendant ;  but  if  it  did,  when  did 
the  possession  pass  ?  The  plaintiff's  lien 
had  not  gone :  that  remained  for  the  whole 
price. 

The  Court  said  there  were  two  questions 
—First,  whether  the  property  passed  to  die 
defendant;  and,  secondly,  if  it  did,  did  the 
possession  also  pass,  by  delivery,  so  as  to 
entitle  the  plaintiff  to  recover  in  this  form 
of  action?  They  were  of  opinion  against 
the  plaintiff,  on  the  first  point ;  so  that  it  • 
would  not  be  necessary  to  go  fully  into  the 
second ;  though  they  were  also  of  opinion 
that  there  had  been  no  delivery.  Any  ac- 
cident which  happens  to  goods,  after  the 
property  is  changed,  must  be  at  the  loss  of 
the  buyer.  But  here,  something  remained 
to  be  done  by  the  seller.  The  goods  were 
sold  at  so  much  per  ton.  They  were  to  be 
weighed  to  ascertain  the  sum  ;  and  the  pay- 
ment was  to  be  made  on  the  30th  of  No- 
vember. The  plaintiff  had  a  right  to  keep 
the  goods  until  he  weighed  them ;  though 
he  might  have  weighed,  and  thrown  the  risk 
upon  the  buyer.  The  distinction  between 
this  case  and  Hanson  v,  Meyer,  was  very 

(8)  *  H.  Bl.  316. 
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slight  and  immaterial.  There  was  nothing 
here,  to  take  away  the  plaintiff's  lien ;  no- 
thing to  show  that  he  would  not  have  had 
a  right  to  insist  upon  being  paid  for  the 
goods  when  he  delivered  them ;  and  it  fol- 
lowed that  the  risk  of  accident,  while  he 
kept  them,  must  be  his  own.  If  the  plain- 
tiff had  even  declared  specially  on  the  con- 
tract, it  would  have  been  necessary  to  show 
the  weight. 

Postea  to  the  defendant. 


1826 
Nov 


26.       7 
.  28.    3 


DOS  cfewt.  JANS   SMYTH  AND 
.  OXHBBS    V.    SIR    GBOBOB 
HSHBY  SMYTH,  BABT. 

Devise — Disclaimer. 


1.  A  devise  vests  the  freehold  in  the  de* 
visee  without  entry. 

2.  Quaere — Whether  a  disclaimer  of  the 
estate  devised  mast  he  by  deed. 

3.  But,  at  all  events,  it  is  no  disclaimer 
for  a  person  to  refuse  taking  under  a  devise f 
he  giving  as  a  reason,  that  he  claims  the  pro- 
perty or  question  under  some  other  title.  The 
disclaimer  (whether  it  should  he  by  deed  or 
not,)  must  be  of  the  property  devised. 

This  ejectment  was  brought  to  recover 
the  possession  of  die  freehold  part  of  a  mes- 
suage, farm,  lands,  and  premises,  in  the 
parishes  of  Elmswell  and  Norton,  in  the 
county  of  Suffolk. 

The  declaration  contained  two  demises — 
one  on  the  2d  March  1824 ;  the  other,  on 
the  2d  February  1824. 

The  cause  was  tried  before  Mr*  Justice 
Gaselee,  at  the  Summer  assizes  for  the  above 
county,  held  in  1824,  when,  by  the  direction 
of  the  learned  Judge,  a  verdict  was  found 
lor  the  plaintiff,  with  liberty  to  the  defen- 
dant to  move  to  set  aside  the  verdict,  and 
enter  one  for  himself;  and  the  Court  of 
King's  Bench,  upon  that  motion  being  made, 
directed  this  case  to  be  stated. 

CASE. 

Ann  Brand  being  seised  in  fee  of  the 
estate  in  question,  on  the  7th  October  1813, 
duly  executed  her  last  will,  which  contained 
a  devise  in  the  following  words :« — 


"  I  give  and  bequeath  to  Miss  Jane  Smyth, 
of  Ogle-street,  London,  all  that  messuage, 
lands,  farm,  and  hereditaments,  situate  at 
Elmswell,  or  in  any  other  parish  in  the 
county  of  Suffolk,  during  the  term  of  her 
life,  keeping  the  said  estate  in  good  repair, 
I  also  give  to  the  said  Miss  Jane  Smyth  the 
sum  of  500/.,  for  the  purpose  of  discharg- 
ing the  fines  and  other  fees,  on  her  admis- 
sion to  the  copyhold  part  of  the  said  estate. 
I  also  give  to  the  said  Miss  Jane  Smyth,  all 
my  books,  and  Sir  Henry  Smyth's  minia- 
ture picture  :  and  from  and  after  her  de- 
cease, I  give  and  devise  the  said  messuage, 
farm,  lands,  and  hereditaments,  situate  in 
Elmswell,  or  in*  any  other  parish  in  the 
county  of  Suffolk,  unto  Sir  Henry  Smyth,  of 
Beer  Church,  m  Essex,  and  his  heirs." 

The  testatrix  died  in  March  1814,  with- 
out revoking  her  said  will ;  and  the  lessor 
of  the  plaintiff  and  the  defendant  are  the 
devisees  therein  named ;  the  latter  by  the 
name  of  Sir  Henry  Smyth.  Shortly  after 
the  death  of  the  testatrix,  the  Rev.  Charles 
Cooke,  who  was  one  of  her  executors,  called 
upon  the  lessor  of  the  plaintiff,  for  the  pur- 
pose of  paying  her  the  said  legacy  of  500/. 
when  she  refused  to  receive  the  same ;  and 
she  had  not  received  it  at  the  time  of  trial. 
Early  in  the  year  1815,  and  three  or  four 
times  afterwards  in  the  course  of  that  year, 
and  once  in  the  next,  Mr.  John  Graham 
Serjeant,  the  attorney  of  the  defendant,  by 
his  desire,  called  upon  the  lessor  of  the 
plaintiff,  on  the  subject  of  the  devise.  She 
claimed  the  estate  as  heir-at-law  to  Sir 
Harvey  Smyth ;  and  on  all  these  occasions 
she  declared  she  would  never  accept  any 
benefit  under  Mrs.  Brand's  will ;  and  on  one 
of  them  she  said  she  knew  there  was  a  legacy 
to  enable  her  to  take  up  the  copyhold ;  but 
nothing  should  induce  her  to  accept  that 
legacy.  On  one  occasion  Mr.  Serjeant  show- 
ed her  a  pedigree,  to  convince  her  she  was 
not,  but  that  the  defendant  was  the  heir-at- 
law  ;  she  said  the  pedigree  was  wrong,  but 
did  not  point  out  where ;  and  upon  Mr. 
Serjeant  telling  her  that  the  copyhold  might 
be  seized  by  the  lady  of  the  manor ;  that 
the  defendant  would  not  suffer  the  estate  to 
go  to  ruin,  for  want  of  a  landlord ;  and  that 
if  she  persisted  in  refusing  to  take  it  up,  she 
must  not  blame  him  for  any  proceedings  he 
might  institute  ;  she  replied,  he  might  do 
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as  he  pleased,  but  she  wu  determined  not 

to  have  any  benefit  under  Airs.  Brand's  wflL 
On  Mr.  Serjeant's  last  visit,  he  proposed  so 
her,  on  the  part  of  Sir  George  Henry  Smyth, 
that  if  she  did  not  choose  to  take  the  estate* 
and  would  permit  him  to  do  it*  he  would  ac- 
count to  her  lor  all  the  profits,  and  give  her 
security.— She  answered,  she  would  take 
nothing  under  the  will  J  that  she  had  al- 
ready been  kept  out  of  all  that  estate,  and 
all  that  Mrs.  Brand  had  given  to  Mrs.  Vin- 
cent, since  the  death  of  Sir  Harvey  Smyth ; 
that  she  should  claim  the  whole  of  the  pro- 
perty under  that  title,  and  should  have  no* 
thing  to  do  with  Mrs.  Brand ;  and  that  she 
considered  it  an  insult.  Part  of  the  estate 
in  question  is  freehold,  and  part  copyhold  ; 
and  the  larger  and  most  valuable  put  it 
copyhold. 

On  the  9th  of  March  1814,  at  agenesal 
court  baron,  holden  for  the  manor  of  Elms- 
well,  a  presentment  was  made  of  the  death 
of  the  testatrix,  arc  a  proclamation  lor  any 
person,  daiming  the  copyhold  part  of  the 
said  estate,  to  come  in*  A  second  similar 
proclamation  was  made  on  the  8th  Novem- 
ber 1814 ;  and  a  third  on  the  6th  March 
1815.  No  person  having  appeared  on  any 
of  those  occasions,  on  the  12th  December 
1815,  the  copyhold  lands  were  seized  by 
the  bailiff  of  the  manor,  and  an  ejectment  waa 
brought  against  the  tenants  in  possession  by 
the  lady  of! the  manor.  There  was  no  defence 
to  the  ejectment,  and  the  lady  of  the  manor 
took  possession  of  the  copyhold  lands,  and 
retained  it  from  that  time  to  the  trial,  and 
received  the  rents.  All  the  tenants  in  pos- 
session were  served  with  declarations  in 
ejectment 

In  Trinity  term  1825,  the  defendant 
caused  declarations  in  ejectment  to  be  serv- 
ed on  the  tenanta  of  the  estate,  containing 
two  demises  by  him,  the  first  on  the  2d 
March  1814;  the  second  on  17th  March 
1817  ;  judgment  passed  by  default,  and  the 
defendant  obtained  possession  by  a  writ  of 
habere  facias  possessionem,  on  the  12th  of 
January  1824.  The  jury  (bund  a  refusal 
on  the  part  of  the  lessor  of  the  plaintiff  to 
take  under  the  will,  and  an  assertion  of  title 
by  her  from  the  death  of  Sir  Harvey  Smyth, 
but  that  she  had  taken  no  steps  to  obtain 
possession  under  that  title.  The  question 
for  the  opinion  of  the  Court  was,  whether 


the  refusals  amounted  to  a  waiver  of  the 
devise :  if  the  Court  shall  be  of  that  opt- 
man,  the  verdict  was  to  be  set  aside,  and  a 
verdict  entered  for  the  defendant :  otherwise 
the  verdict  was  to  stand, 

Either  die  lessor  of  die  plaintiff  or  the 
defendant  to  be  at  liberty  to  have  the  caw 
turned  into  a  special  verdict. 

Mr.  Storks,  for  the  lessor  of  the  plaintiff; 
said  he  should  rely  upon  two  proposi- 
tions. 

First,  he  should  contend  that  the  acts  in 
question  on  the  part  of  the  devisee,  did  not 
amount  to  a  waiver  of  the  devise:  and 
secondly,  thai,  if  they  did,  in  point  of  law, 
the  waiver  was.  insufficient.  To  the  first;  it 
appears  that  das  deviate  considered  she 
might  claim  as  heiress-at-law  under  a  su- 
perior title.  No  doubt  she  acted  obsti- 
nately and  absurdly;  but  she  has  since 
been  convinced  of  her  error  j  and  has  ex- 
pressed her  willingness  to  take  under  the 
will.  No  case  has  gone  so  far  as  to  lay 
down  that  a  party  who  mistakes  his  legal 
rights,  and  acts  under  that  mistake,  is  not 
at  liberty  afterwards  to  avail  himself  of 
better  information.  In  this  case,  the  de- 
visee did  not  miqoalifiedly  abandon — She 
said,  "  I  will  not  take  under  this  will ;  bo- 
cause  I  conceive  that  I  have  a  better  tide  at 
law  than  this  will  can  give  me." 

To  the  second  point. — But  supposing  that 
her  refusal  must  be  taken  to  have  been  un- 
qualified, still  it  does  not  conclude  her  in 
point  of  law.  The  other  side  may  proba- 
bly rely  upon  some  expressions  which  fell 
from  the  Court  in  the  case  of  Tornnson  v. 
TkkeU  and  another.  (1)  In  that  case  an 
estate  in  fee  was  devised  in  trust;  and 
the  devisee  waived  it  in  form  by  deed. 
The  question  discussed  in  that  case  wasr 
whether  this  could  be  done  except  by  mat- 
ter of  record ;  and  the  Court  there  decided 
that  matter  of  record  was  not  necessary  ; 
and  that  the  disclaimer  might  be  by  deed : 
and  there  are  a  few  expressions  which  fell 
from  one  of  the  learned  Judges,  that  might 
be  relied  on  to  carry  the  case  alitde  further. 
(Mr.  Justice  HolroycT,  in  that  case  had 
said,  that  he  did  not  think  a  disclaimer  by 
deed  was  necessary.)    The  case  of  Thorn- % 
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jap  v.  Leach  (8)  may  also  be  relied  upon. 
But  the  Statute  of  Frauds  expressly  de- 
clares, that  no  freehold  interest  shall  paas, 
except  by  note  in  writing,  The  devisee  had 
a  freehold  interest  by  the  very  terras  of  the 
devjae ;  so  that,  independent  of  the  rules  of 
common  law,  her  interest  was,  by  that 
statute,  forbidden  to  pass,  except  by  note 
in  writing.  The  authorities  were  indeed  to 
that  effect,  before  the  Statute  of  Frauds  : 
Co.  Litt.  Ilia,  shows  that  a  person  may 
enter  by  force  of  the  devise ;  and  that  lands 
"  ought  not  to  be  transferred  from  one  to 
another,  but  by  solemn  livery  of  seisin,  matter 
of  record,  or  sufficient  wrjting*"(3)  Butler 
4*  Baker* $  can  is  to  the  same  effect. 

Mr.  Dover  contra. — The  defendant  is 
now  in  possession;  and  the  lessor  of  the 
plaintiff  must  recover,  if  at  all,  upon  the 
strength  of  her  own  title.  The  fact  of  her 
waiver  is  found  by  the  jury ;  and  it  is  there- 
fore unnecessary  to  examine  the  question 
now  attempted  to  be  raised  as  to  a  qualified 
refusal,  or  a  refusal  under  some  mistaken 
notiog  of  right.  Vpon  the  law  of  the  case 
there  can  be  no  jlou fet.  The  case  of  Town- 
son  v.  TichfiU  decjded*  that  a  devise  is 
merely  an  offer  to  the  devisee..  The  law 
presumes  acceptance  of  that  offer  until  the 
contrary  be  shown,  because,  primd  facie,  a 
devise  is  for  the  benefit  of  the  devisee. 
No  particular  mode  of  disclaimer  is  neces- 
sary. By  deed,  is  one  of  the  modes,  per- 
haps the  best ;  but  it  is  not  the  only  one : 
all  that  is  necessary,  is  to  ascertain  clearly, 
and  to  the  satisfaction  of  a  jury,  that  the 
devisee  did  disclaim — and  that  has  been 
done  in  the  present  case.  The  case  of 
Thomson  v.  Leach  (4)  is  decisive  of  the 
present.  It  was  there  held,  that  no  estate 
passed  by  surrender  until  the  admittance  of 
the  surrenderee.  Yentris  thought,  that 
assent  to  the  surrender  might  be  implied, 
because  the  law,  would  presume  it  to  be  for 
the  advantage  of  the  surrenderee ;  but  in 
p.  £06,  he  seye  thai  a  njan  cannot  have  an 
.estate  put;  upon  tyra  against  his  will;  so 
that  even  Ver^trify  who  did  not  entirely 
agree  with  the  other  Judges,  considered  the 
surrender  as  a  mere  offer,  presumed  to  be 


Ventris,  198. 
Co.Hep.S5. 
Vent.  196. 


accepted  until  the  contrary  should  appear ; 
but  be  says  not  a  word  about  the  neoessityof 
a  disclaimer  by  deed.  In  #s>  W.  Smith  v. 
Wheeler,  (5)  Loxd  Hale  says,  «  Crooke," 
one  of  the  trustees,  <«  is  a  good  lessor ;  for 
the  otfiej?  trustee's  "disagreement  makes 
the  estate  wholly  his."  The  argument  on 
the  provisions  of  the  Statute  of  Frauds  does 
not  come  in  aid  of  the  lessor  of  ike  plaintiff, 
for  it,  of  necessity,  assumes  the  whole 
matter  in  diapnt*.  Undoubtedly,  if  the 
freehold  had  ever  vested  in  her*  it  could 
not  be  divested  except  in  writing  :  but  the 
defendant  contends  that  it  never  did  vest ; 
that  it  was  only  offered  by  the  devisee  ;  that 
the  law,  in  her  favour,  would  presume  her 
assent,  until  she  repelled  the  presumption 
by  her  own  act ;  and  this  the  jury  have  de- 
clared that  she  did.  In  Broajce's  Abridg- 
ment, tit.  Waiver  of  Chose,  pi.  35,  it  is 
said  that  where  there  is  a  devisee  for  life, 
with  a  remainder-man  in  fee,  if  the  devise 
tor  life  be  waived,  the  remainder-man  may 
enter.  Not  a  word  is  said  ajftout  the  waiver 
being  by  any  particular  mode.  Crawner's 
case,  in  Dyer,  310  a.  and  Shepherds  Touch- 
stone, 452.  also  would  imply  tW  the  dis- 
claimer need  not  be  by  deed  ;  but,  for  the 
lessor  of  the  plaintiff  to  succeed^  it  is  ne- 
cessary for  her  to  show  cases  in  which  that 
particular  mode  of  disclaimer  is  necessary. 

Mr.  Stork*  having  been  heard  in  reply, 
the  Court  took  time  to  consider;  and  on 
this  day — 

Mr.  Justice  Bayley  (for  the  Lord  Chief 
Justice)  delivered  me  judgment  of  the  Court. 
— After  stating  the  case,  the  learned  Judge 
observed,  they  were  of  opinion  that  the 
lessor  of  the  plaintiff  was  entitled  to  recover. 
A  devise  vests  the.  freehold  in  the  devisee 
before  entry  :  Co.  Litt.  111  a.  To  divest 
this,  there  must  be  a  disclaimer;  but  it  was 
unnecessary,  in  the  present  ca^e,  to  decide 
by  what  formal  act  the  disclaimer  should 
be  manifested ;  or  whether  it  must  or  must 
nof  be  by  deed.  It  was  sufficient  for  them 
to  decide,  that  the  disclaimer  (by  whatever 
mode)  must  be  of  the  land  in  question.  In 
this  respect,  the  present  case  differed  from 
all  others  which  had  been  cited  or  reported. 
Here,  the  lessor  of  the  plaintiff  did  riot  di»- 

(5)  i  id.  ijiav 
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chum  die  land ;  on  the  contrary,  she  claimed 
it  by  a  higher  title.  She  said  she  would 
have  the  land ;  but  she  would  have  it  as 
heiress-at-law  of  some  one,  and  not  as 
devisee  under  the  will  of  the  last  taker. 
She  had  refused,  for  some  time,  to  take 
under  the  will; — but  she  had  never  dis- 
claimed the  land ;  the  only  question  being, 
in  what  character  she  should  take  it.  She 
had  therefore  never  disclaimed  the  land ; 
and  the  postea  must  therefore  be  delivered 
to  her  lessee. 

Postea  to  the  plaintiff. 


18*6.       *> 
Nov.  18.   J  IWBfW» 

Jiwara. 

Where,  by  the  terms  of  the  submission,  an 
award  is  to  be  made  under  the  hand  and  seal 
of  the  arbitrator,  and  an  award  is  made 
under  his  hand  only, — the  Court  will  not 
grant  an  attachment  for  contempt.  But 
neither  will  the  Court  set  aside  the  award. 


Mr.  Adolpkus  showed  cause  against  a 
rule  obtained  by  Mr.  F.  Pollock,  for  an  at- 
tachment, for  nonperformance  of  an  award. 
The  cause  he  showed  was,  that  the  sub- 
mission provided  for  obedience  to  an  award 
under  the  hand  and  seal  of  the  arbitrator ; 
while  the  award  in  this  case  was  under  the 
arbitrator's  hand  only. 

Mr.  F.  Pollock  (contr&)  contended,  that 
this  jpart  of  the  submission  was  not  an  es- 
sential part ;  that  the  submission  provided 
for  an  award  as  the  material  substantial 
matter ;  and  that  the  remainder  was  mere 
description  and  surplusage. 

The  Court,  however,  thought  it  too  ques- 
tionable, at  all  events,  to  warrant  their  grant- 
ing an  attachment ;  and  therefore 

Rule  discharged. 


Mr.  Adolpkus  afterwards  moved  to  set 
aside  the  award  in  this  case — but 

The  Court  refused  to  grant  such  motion, 
on  the  ground  that,  if  the  defendant  had 


a  right  to  treat  it  aa  void,  he  might  de- 
fend himself  against  any  action  brought 
upon  the  award:  but  they  would  not 
assist  such  an  objection  in  a  summary 
mode. 


\ 
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Practice— BaiL 

The  Court  will  not  entertain  a  motion  to 
set  aside  a  rule  for  allowance  of  bail,  on  the 
ground  of  one  of  the  bail  having  given  a 
false  account  of  himself  and  his  property  > 
unless  the  application  be  made  forthwith ; 

rvery  strong  grounds;  and  upon  some 
tangible  fact,  which  admits  of  unequi- 
vocal proof  on  the  one  hand,  or  contradiction 
on  the  other. 

Mr.  Archbold  had  obtained  a  rale  to 
show  cause  why  die  rule  of  allowance  of 
bail  should  not  be  set  aside.  This  he  did, 
upon  affidavits,  that  the  bafl  had  justified 
two  days  before,  and  had  given  accounts  of 
himself  and  his  property;  especially  with  re* 
ference  to  persons'  names ;  which  account 
was  now  fully  contradicted. 

Mr.  Chitty  showed  cause,  upon  affidavit, 
going  fully  into  the  circumstances,  partly 
contradicting  the  affidavits  made  to  obtain 
the  rule.  He  also  objected  to  the  prece- 
dent of  entertaining  such  motions,  which 
would  lead  to  endless  discussion,  one  day, 
as  to  the  sufficiency  of  bail  who  had  justi- 
fied the  day  before. 

The  Court  discharged  the  rule ;  and  ex- 
pressed their  disinclination  to  entertain  such 
motions,  unless  made  upon  some  clear  and 
palpable  ground  : — such,  for  instance,  as 
that  of  a  man  having  said  he  had  never 
been  a  bankrupt,  or  never  discharged  under 
an  insolvent  act,  when  in  fact  he  had ;  or 
some  fact,  the  proof  or  contradiction  of 
which  lay  in  a  small  compass. 


Rule 
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PINCH  V.  THE  COMPANY  OF  PRO- 
PRIETORS OF  THE  BIRMING- 
HAM CANAL  NAVIGATIONS. 


Private  Act  of  Parliament — Construction 
-—Birmingham  CanaL 

An  enacting  clause  in  a  statute,  which  in- 
terferes with  existing  rights,  must  be  constru- 
ed strictly ;  but  the  largest  and  most  liberal 
construction  will  be  given  to  an  exception 
which  protects  those  rights. 

Thus,  where  a  statute  empowered  a  canal 
company  to  take  the  water  raised  from  mines 
of  coal,  fyc,  such  power  and  authority  not  to 
extend,  except  where  the  coal,  tyc.  produced 
by  the  mines,  should  be  conveyed  along  some 
part  of  the  canal, — it  was  held,  that  these 
words  applied  substantially  to  the  whole  pro- 
duce;  and  that  the  company  had  not  tlie 
power  in  respect  of  a  mine,  about  a  third  of 
the  produce  of  which  was  conveyed  along  a 
part  of  the  canal. 

This  was  an  action  of  trespass  for  break- 
ing and  entering  the  plaintiff's  close,  on 
divers  days  between  the  1st  day  of  January 
1820,  and  the  commencement  of  the  action 
in  Trinity  term  1825,  and  diverting  thence 
the  water,  the  property  of  the  plaintiff. 

The  general  issue  was  pleaded ;  and  at 
the  trial  before  Mr.  Justice  Burrough, 
at  the  Stafford  Lent  assizes,  1825,  a  ver- 
dict was  entered,  by  consent,  for  the  plain- 
tiff, subject  to  the  opinion  of  the  Court, 
upon  a  case,  of  which  the  following  is  the 

substance. 

CASE. 

By  the  8  Geo.  8.  c.  88,  a  company  was 
incorporated  under  the  name  of  "  The  Com- 

Sany  of  Proprietors  of  the  Birmingham 
'anal  Navigation,"  and  empowered  to  make 
and  maintain  a  canal  from  Birmingham  to 
Bilston,  and  from  thence  to  Autherly,  to 
join  the  canal  from  the  Severn  to  the  Trent, 
and  two  collateral  cuts  to  certain  coal  mines, 
and  to  supply  the  said  canal  and  collateral 
cuts  while  making,  and  when  made,  with 
water  from  all  springs,  brooks,  streams,  and 
watercourses,  as  should  be  found  in  making 
the  aaid  canal  or  collateral  cuts ;  and  from 
such  brooks,  streams,  and  watercourses,  as 
were  or  should  be  found  within  the  distance 
of  1000  yards  from  any  part  of  the  said 
canal  or  collateral  cuts. 
Vol.V.  K.B. 


This  act  gives  no  power  to  take  water 
from  mines,  or  to  take  water  raised  by  fire 
engines  out  of  mines. 

Under  the  powers  of  this  act,  the  canal 
and  collateral  cuts  referred  to  were  com- 
pleted. One  of  those  collateral  cuts  from 
or  near  Oldbury,  to  or  near  Wednesbury 
Holloway,  passes  through  some  premises, 
the  mines  under  which  belong  to  the  plain- 
tiff. 

By  £3  Geo.  3.  c.  92,  another  company 
was  incorporated  under  the  name  of  "  The 
Company  of  Proprietors  of  the  Birmingham 
and  Fazeley  Canal  Navigation,"  which  was 
empowered  to  make,  complete,  and  main- 
tain a  canal,  commonly  called  the  Lower 
Level,  as  an  extension  of  the  said  collateral 
cuts,  so  made  under  the  8  Geo.  3. ;  and 
also  six  other  collateral  cuts,  the  course 
whereof  is  in  the  said  act  particularly  set 
forth  ;  and  also  a  canal  from  or  near  to  the 
town  of  Birmingham,  to  join  the  Coventry 
canal  at  Fazeley,  near  Tamworth,  in  the 
county  of  Stafford,  with  a  collateral  cut  to 
the  lower  part  of  Birmingham ;  and  to  sup- 
ply the  said  canals  and  collateral  cuts,  whilst 
making,  and  when  made,  with  water  from 
all  such  brooks,  springs,  streams,  water- 
courses, mines,  hollows,  caverns,  and  other 
repositories  of  water,  as  should  be  found  in 
making  the  said  canals  and  collateral  cuts, 
or  within  the  distance  of  1000  yards  (ex- 
cept as  thereinafter  mentioned,)  from  any 
part  of  the  said  canals  or  collateral  cuts,  or 
from  any  reservoir  or  reservoirs,  to  be  made 
as  thereinafter  mentioned,  for  supplying 
the  said  canals  or  collateral  cuts  with  water. 
The  act  then  gives  the  company  power  to 
make  reservoirs,  feeders,  &c,  and  to  con- 
struct works ;  and  for  those  several  pur- 
poses to  enter  lands,  they  the  said  company 
of  proprietors  doing  as  little  damage  as 
might  be,  in  the  execution  of  the  several 
powers  to  them  thereby  granted  ;  and  mak- 
ing satisfaction  in  manner  thereinafter  men- 
tioned, for  all  damage  to  be  sustained  by  the 
owners  or  occupiers  of  such  mills,  forges, 
lands,  tenements  or  hereditaments,  waters, 
watercourses,  brooks,  or  rivers  respectively, 
as  shall  be  taken,  used,  removed,  diverted, 
or  prejudiced,  in  or  by  the  execution  of  all 
or  any  of  the  powers  of  that  act. 

By  sections  12  and  13  of  this  act,  it  is 
enacted  as  follows — 

Sec*  12.  "And  whereas  tlie  making  of 
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such  canals  and  collateral  cuts  will  be  of 
teal  advantage  to  the  owners  and  occupiers 
of  certain  coal  mines,  and  other  mines  and 
minerals  already  opened,  and  which  may  be 
opened  contiguous  or  near  to  the  said  canals 
or  collateral  cuts  ;  and  it  will  be  necessary 
for  supplying  the  said  canals  and  collateral 
euts  with  water,  that  the  water  to  be  raised 
by  the  fire  engines,  or  other  machines  erect- 
ed, or  to  be  erected,  for  draining  the  said 
mines,  should  be  discharged  into  the  said 
canals  or  collateral  cuts:  Be  it  therefore 
enacted,  that  it  shall  be  lawful  for  the  said 
company  of  proprietors,  and  they  are  here- 
by authorized  and  empowered,  at  all  times 
hereafter,  to  have,  direct,  and  take  the  water 
to  be  raised  or  drained  by  means  of  any 
fire  engine,  machine,  or  level,  already  or 
hereafter  to  be  erected,  made,  or  opened  in 
or  upon  any  lands  or  manor,  within  the  dis- 
tance of  1000  yards  of  the  said  canals  or 
collateral  cuts,  (except  as  hereinafter  ex- 
cepted,) without  any  recompense  or  satis- 
faction to  be  made  by  the  said  company  o£ 
proprietors,  for  the  said  water,  so  to  be  di- 
verted and  taken  as  aforesaid  ;  and  that  it 
shall  and  may  be  lawful  for  the  said  com- 
pany of  proprietors,  for  the  purpose  of  sup- 
plying the  said  canals  and  collateral  cuts 
with  the  said  last-mentioned  water,  and  for 
the  conveying  of  the  same  thereto,  to  make 
any  such  reservoir  or  reservoirs  as  aforesaid, 
tunnels,  trenches,  aqueducts,  or  feeders, 
doing  no  injury  thereby  to  any  mines,  lying 
under  or  near  to  such  reservoir,  trenches, 
aqueducts,  or  feeders ;  and  making  recom- 
pense and  amends  to  the  owners  and  pro- 
prietors of  lands,  in  manner  as  herein  k 
directed,  for  any  lands  to  be  taken  or  used, 
or  for  any  damage  to  be  occasioned  to  any 
of  the  lands,  by  reason  of  the  making  of  any 
such  reservoirs,  aqueducts,  trenches  or 
feeders." 

Sec.  18.  "And  be  it  farther  enacted,  that 
all  persons,  owners  or  proprietors  of  mines, 
who  shall,  at  any  time  or  times  hereafter, 
navigate  or  make  use  of  the  said  canals  or 
collateral  cuts,  or  any  part  or  parts  thereof, 
for  the  purpose  of  conveying  their  coals  or 
minerals,  or  whose  coals  or  other  minerals 
shall  be  conveyed  thereupon,  shall,  and  they 
are  hereby  required  to  cause  to  be  lifted  and 
thrown  up,  all  such  water  as  shall  from  time 
to  time  be  raised  by  any  lire  engine  or 
machine,  erected  or  to  be  erected  or  used 


for  the  purpose  of  working  their  mines,  to 
such  a  height  or  level  as  may  be  sufficient 
to  convey  such  water  into  die  said  canals 
or  collateral  cuts,  (except  as  hereinafter  is 
excepted,)  so  as  such  owners  or  proprietors 
be  not  obliged  to  raise  the  said  water  at 
their  own  expense,  higher  than  may  be  ne- 
cessary for  draining  and  discharging  the 
water  from  their  mines :" — and 

Then  followed  a  provision  for  the  node 
in  which  compensation  should  be  given,  in 
cases  wherein  the  company  required  the 
water,  for  their  own  convenience,  lobe  raised 
to  a  higher  level  than  might  be  necessary 
for  the  mere  draining  of  such  mines.  The 
same  act  contains  the  following  exception : 

Sec.  87.  "  Provided  always,  and  be  it 
further  enacted  and  declared,  that  nothing 
in  this  act  contained,  shall  extend  to  autho- 
rize or  empower  the  said  company  of  pro- 
prietors, to  take  or  make  use  of  any  of  the 
water,  which  shall  be  raised  from  any  mines 
of  coal,  iron,  stone,  or  other  minerals,  unless 
the  coal,  iron,  stone,  and  other  minerals, 
produced  by  such  mines,  shall  be  carried  or 
conveyed  along  some  part  of  the  said  in- 
tended canals  or  cuts*" 

Under  the  powers  of  the  statute,  the 
canals  and  collateral  cuts  thereby  authori- 
zed, were  completed. 

The  case  then  went  on  to  state  the  act  of 
84  Geo.  8,  c.  4,  by  which  the  two  under- 
takings were  incorporated,  and  their  affairs 
consolidated  by  the  name  of  "  The  Cora- 

Siny  of  Proprietors  of  the  Birmingham,  and 
irmingham  and  Faseley  Canal  Naviga- 
tions." It  then  noticed  the  34  Geo.  3. 
c  87,  which  altered  the  name  of  the  com- 
pany to  that  which  it  now  bears — "  The 
Company  of  Proprietors  of  the  Birming- 
ham Canal  Navigations,"  and  extended  its 
powers  and  objects;  but  not  as  to  any 
matters  which  became  material  to  the  pre-1 
sent  ease.  Then  came  the  46  Geo.  5.  c.  02  \ 
the  55  Geo.  3.  c.  11,  to  which  the  same 
observations  may  apply ;  and  die  58  Geo.  3. 
c.  19.  By  the  tetter  act,  after  reciting  the 
above  statute,  it  was  recited  that  it  would 
be  highly  expedient  to  extend  one  system 
of  management  to  the  whole  of  the  canals 
and  cuts  therein  referred  to,  in  such  a  way 
as  to  render  the  same  more  simple,  and  to 
alter  such  puts  of  the  former  system  ** 
were,  by  experience,  found  improper  -;  or 
had  been,  by  circumstances,  rendered  vn- 
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availing*  It  then  went  on  to  enact,  that 
both  canals  should  be  considered  as  com- 
prehended in,  and  governed  and  regulated 
by  the  before-mentioned  acts  of  parliament, 
so  far  as  the  nature  and  circumstances  of 
the  case  would  admit ;  and  that  the  works 
done  under  one,  should  be  considered  as 
also  done  under  she  other. 

The  plaintiff's  leasehold  property  in  the 
mines,  which  produced  the  water,  were  then 
described ;  and  it  was  stated,  that  the  water, 
raised  by  the  whimeey,  was  conveyed  by  a 
feeder,  made  by  the  defendants,  to  the 
canal  of  23  Geo.  5.  ;  and  that,  as  the  water 
continued  to  increase,  he  erected  a  fire  or 
steam  engine  for  draining  die  mines. 

The  plaintiff1*  mines  are  situated  about 
200  yarda  from  the  canal,  called  the  Lower 
Level ;  and  the  steam  engine,  which  drains 
the  water  from  them,  is  156  yards  from 
the  said  canal.  The  defendants  considered, 
that  under  the  powers  of  the  above  statutes, 
they  had  a  right  to  divert  into  this  canal, 
me  water  raised  by  the  said  fire  or  steam 
engine  out  of  the  plaintiff's  mines ;  and, 
accordingly,  by  their  servants,  in  that  year, 
entered  die  premises  of  the  plaintiff;  and 
by  a  trench  diverted  the  water,  so  raised  by 
the  engine,  into  the  canal  called  "The 
Lower  Level."  The  defendants  have  re- 
paired the  trench  dug  from  time  to  time, 
and  have  continued  by  means  thereof,  to 
divert  the  water  until  die  commencement 
of  the  action. 

The  canal  celled  "  The  Upper  Level," 
made  under  the  powers  of  the  8  Geo.  8«, 
passes  through  a  part  of  Che  premises,  the 
mines  under  which  are  comprised  in  the 
plaintiff's  lease ;  a  portion  of  about  two 
acres  being  on  the  north-east  side  thereof. 
Into  this  branch  of  the  canal,  the  plain- 
tiff has  made  a  basin,  and  rail-roads  com- 
municating therewith,  from  his  coal  pits  ; 
and  into  boats  on  this  canal,  the  entire  pro- 
duce of  his  mine  is  loaded,  he  having  no 
power  to  commankate,  by  water,  with  the 
canal  catted  "  The  Lower  Level,"  except 
by  passing  along  the  Upper  Level,  to 
the  point  or  junction  at  or  near  Rider's 
Greeny— a  distance  of  about  two  miles ;  and 
the  other  parts  of  die  canal  of  23  Geo.  3.  are 
more  distant,  although  all  the  produce  of 
the  plaintiff's  mines  is  thus,  in  the  first  in- 
stance, discharged  into,  and  carried  along 
the  Upper  Level,  or  canal  made  under 


8  Geo-  8. ;  yet  as  the  plaintiff's  customers 
have  works  and  coal  wharfs  on  various  parts 
of  the  canal,  made  under  the  23  Geo.  3. 
and  subsequent  acts ;  and  the  plaintiff  him- 
self is  a  partner  with  W.  Matthews  and  Co. 
in  works,  situate  on  die  last-mentioned 
canal ;  a  portion  of  the  produce  of  the  mines 
consisting  of  coals  and  iron  stone,  is  after- 
wards^ the  course  of  each  respective  voyage, 
carried  and  conveyed  from  die  canal,  made 
under  the  8  Geo.  8.,  into  and  along  the 
canal  of  the  28  Geo.  3. 

Then  followed  a  table  showing  the  pro- 
portion between  the  whole  produce  of  the 
plaintiff's  mines,  and  the  quantity  known 
to  be  so  carried  along  the  canal  of  the 
23  Geo.  3.  and  works  made  under  sub- 
sequent acts,  and  the  times  respectively 
when  the  said  quantity  was  so  carried  and 
conveyed.  It  is  not  necessary  to  give  the 
table ;  .but  the  proportion  carried  along  the 
canal  was  about  a  seventh  of  the  whole  pro- 
duce, from  August  1821  to  May  1825. 

The  plaintiff,  in  January  1824,  became  a 
partner  in  the  works,  carried  on  in  the  name 
of  W.  Matthews  and  Co.,  which  are  iron- 
works, situate  on  that  part  of  the  canal, 
made  under  the  23  Geo.  3.,  called  "  The 
Lower  Level."  The  coals  consumed  at 
these  works,  were  purchased  for  the  firm 
at  the  plaintiff's  colliery,  amongst  others, 
and  afterwards  conveyed  from  the  point  of 
junction  along  that  canal. 

The  acts  of  parliament  above  referred  to, 
and  all  other  acts  relating  to  the  said  canals, 
are  to  be  considered  part  of  this  case,  and 
may  be  referred  to  by  either  party,  on  the 
argument  thereof* 

The  question  for  the  opinion  of  the  Court 
is— whether  the  defendants,  under  the 
above  statutes,  or  any  or  either  of  them, 
have  a  right  to  divert  the  water,  raised  by 
the  plaintiff's  mine-engine,  into  the  canal 
made  under  23  Geo.  3. 

If  the  Court  shall  be  of  opinion  that  the 
defendants  had  no  such  right,  the  tres- 
passes complained  of  in  the  declaration  were 
committed  by  the  defendants,  and  the  ver- 
dict is  to  stand;  but  if  the  Court  shall  be 
of  opinion  that  they  had  such  right,  no  tres- 
pass was  committed ;  and  the  verdict  is  to 
be  set  aside,  and  a  nonsuit  entered. 

Mr.  Campbell,  in  support  of  die  verdict, 
first  stated  the  facts  of  the  case,  observing 


*o 


COURT  OF  KING'S  BENCH  : 


that  the  whole  of  the  produce  of  the  plain- 
tiff's mine  was  proved  to  have  been  in  the 
first  instance  disposed  of  by  means  of  the 
old  canal,  called  the  Upper  Level.  The 
proprietors  of  this  were  incorporated  by 
8  Geo.  3.  c.  38,  and  had  no  power  to  ob- 
tain supplies  of  water  from  the  draining  of 
mines.  A  new  incorporation,  for  the  pur- 
pose of  cutting  a  new  canal  communicating 
with  the  first,  was  established  by  the  23 
Geo.  3.  c.  92  ;  and  a  clause  in  this  act  did 
empower  that  company  of  proprietors  to 
divert  the  water  from  brooks,  &C.  and 
mines  within  a  certain  distance ;  but  there 
is  an  exception  in  this  act,  and  upon  the 
construction  of  this  exception  the  present 
question  will  turn.  The  Court  will  only 
have  to  decide  whether  the  coals  of  the 
plaintiff's  mine,  according  to  the  meaning 
of  that  exception,  were  carried  and  conveyed 
along  any  part  of  this  second  canal  The 
course  taken  at  Nisi  Prius,  indeed,  makes 
it  probable  that  subsequent  acts  of  parlia- 
ment, and  particularly  that  of  the  58  Geo. 
3.  c.  19.  may  be  relied  upon,  with  a  view 
of  contending  that  both  these  canals,  by 
their  incorporation  under  those  acts,  be- 
came in  fact  but  one  canal;  that  the  powers 
given  by  the  separate  acts  relative  to  each, 
were  thus  extended  to  the  whole  or  any 
part  of  this  new  navigation.  The  Court, 
however,  by  the  decision  in  Bex  v.  the 
Birmingham  Canal  Company,  (1)  (where 
these  same  parties  were  defendants,)  have 
entirely  rebutted  any  such  presumption, 
and  determined  precisely  how  far  those  acts 
of  incorporation,  as  to  powers  and  exemp- 
tions, are  to  extend, — confining,  by  their 
judgment  upon  that  occasion,  the  58  Geo. 
3.  merely  to  the  "  system  of  management." 
These  acts  therefore  being  left  out  of  the 
question,  the  23d  will  be  the  only  one 
which  is  to  be  considered ;  and  if  it  can  be 
shown  that  the  defendants  had  no  right  to 
divert  the  water  under  that  act,  the  verdict 
must  stand.  It  is  admitted  that  the  plain- 
tiff's mine  is  within  the  enacting  clause ; 
but  it  is  contended  that  it  is  also  included  in 
the  exception.  The  object  of  the  act,  which 
is  clearly  explained  in  the  recital  of  the 
]  2th  section,  was  obviously  to  give  advan- 
tage to  all  parties,  and,  unless  the  benefits 
and  liabilities  be  reciprocal,  it  is  not  in- 
tended to  operate.  The  use  to  be  made  of 
(1)  t  Barn.  &  Aid.  570. 


die  canal  is  by  a  rail-road,  a  land  comma* 
nication,  or  a  basin ;  which,  to  the  owners 
or  occupiers  of  mines  within  the  prescribed 
distance,  would  certainly  be  advantageous. 
The  plaintiff  makes  no  such  use  of  the 
canal.  Here  then  the  liability  alone  ap- 
plies ;  and  the  plaintiff  who  receives  no 
such  benefit  as  the  act  contemplated,  is  sup* 
posed  to  be  subject  to  all  its  inconveniences. 
But  admitting,  for  the  argument,  that  this 
were  not  the  use  intended,  yet  is  he  still 
within  the  exception,  which  requires  that 
the  whole  of  the  produce  of  the  mine  should 
be  conveyed  along  apart  of  the  canal.  A 
portion  only  was  conveyed,  and  that  not  by 
the  plaintiff  himself;  both  which  circum- 
stances are  sufficient  grounds  of  exemption ; 
or  if  not,  how  is  the  exact  proportion  to  be 
determined,  and  by  whom  is  the  liability  to 
be  incurred  ?  Shall  it  be  said  that  if  a 
piece  of  coal  or  mineral,  however  small,  be 
conveyed  along  this  canal  by  third  persons, 
whom  he  cannot  control  or  observe,  that 
moment  his  rights  are  forfeited,  and  he 
comes  within  the  operation  of  the  act  ?  The 
plaintiff,  except  as  a  partner  with  Messrs. 
Matthews  and  Co.,  makes  no  use  whatever 
of  the  canal — and  the  use  thus  made  is  not 
direct.  Were  this  circuitous  use  sufficient, 
which  it  can  never  be,  (since  what  bounds 
could  be  set  to  it  ?)  it  could  be  no  defence 
to  this  action,  as  the  partnership  was  not 
entered  into  until  three  years  after  the  tres- 
pass now  complained  of. 

Mr,  Russell  contra.  —  The  recital  in 
the  12th  section  of  the  ft3  Geo.  3.  is  true 
as  respects  the  plaintiff,  who  certainly  de- 
rives great  benefit  from  this  canal.  The 
defendants  have  a  right  to  divert  the  water 
of  these  mines,  on  two  grounds :  First, 
the  incorporation  of  the  two  companies  of 
proprietors,  under  the  several  acts  referred 
to,  and  especially  the  powers  given  by  the 
58  Geo.  3 ;  and,  secondly,  the  express 
words  of  the  23  Geo.  3. ;  aotwithstand- 
ing  the  decision  in  the  case  cited  by  Mr. 
Campbell,  it  is  submitted  that,  for  the  pre- 
sent purpose,  the  powers  which  each  of  the 
companies  enjoyed  previous  to  their  union, 
are  incorporated.  The  Court,  undoubtedly, 
have  decided  that  the  words  used  in  the 
last  act  ought  to  be  deemed  only  to  apply 
to  the  system  of  management;  but,  a  part 
of  that  system  of  management  is  to  procure 
a  sufficient  supply  of  water. 
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[Mr.  Justice  Bay  ley. — I  take  the  word 
•'  management "  to  apply  to  the  conduct  of 
a  man's  own  concerns,  not  his  interference 
with  the  rights  of  others.] 

It  is  not  necessary  to  press  this  point,  as 
die  defendants  confidently  consider  them- 
selves entitled  to  the  judgment  of  the 
Court,  under  the  express  words  of  the  23 
Geo.  3. 

[Mr.  Justice  Bay  ley. — You  must  contend 
that  if  there  were  a  conflict  between  the 
Upper  and  Lower  Level,  the  latter  would 
have  a  right  to  the  water.] 

Certainly ;  against  any  one.  By  the 
words  of  the  12th  section  a  clear  right  is 
created.  Then  comes  the  exception,  by 
which  it  is  contended  that  these  mines  are 
protected.  That  exception  never  meant  to 
require  that  the  whole  produce  of  the  mines 
should  be  conveyed  by  the  canal,  since  in 
that  case  no  allowance  would  be  made  for 
home  consumption  or  land  carriage.  It  ap- 
pears that  about  one  third  does  not  go  by 
this  canal — but  the  exact  quantity  is  imma- 
terial, as  were  this  construction  put  upon 
the  exception,  a  single  boat-load  sent  by 
another  canal  would  effectually  protect  the 
plaintiff.  The  objection  as  to  direct  com- 
munication is  unfounded,  and  it  will  be 
quite  sufficient  if,  in  the  course  of  the  voy- 
age, the  coals  pass  along  any  part  of  this 
canal. 

Mr.  Campbell,  in  reply,  was  stopped  by 
the  Court. 

Mr.  Justice  Bay  ley. — In  this  case  there 
are  two  questions.  The  first  as  to  the  con- 
struction of  23  Geo.  3.  c.  92 ;  and  the 
second,  as  to  the  construction  of  5&  Geo.  3. 
c.  19.  As  to  the  first  of  these,  the  23d, 
upon  the  12th  section  of  which  the  difficulty 
arises,  I  have  no  hesitation  in  saying,  that 
you  who  are  to  take  away  the  property  of 
another,  must  take  care  to  bring  it  distinctly 
within  your  Act.  The  rule  which  this 
Court  has  adopted  in  construing  such  acts 
of  parliament,  as  in  the  Southampton  Quay 
case,  must  be  supported.  The  enacting 
clause  in  this  act  is  clear  and  full  enough, 
and  would  apply  to  all  mines  within  1000 
yards  of  the  canal,  which  had  not  been  pro- 
tected by  acts  of  parliament.  To  prevent 
this,  comes  the  exception  in  the  27th  sec- 
tion, and  it  is  upon  this  that  the  case  turns. 
If  the  defendants  had  justified  by  special 


plea,  they  must  have  applied  their  plea  to 
the  bulk  or  body  of  the  produce  raised  from 
the  mine.  If  on  this  an  issue  had  been 
taken,  would  it  have  been  sufficient  if  two- 
sevenths  were  proved  to  have  gone  along 
the  canal  ?  I  think  not.  Especially  as  the 
direct  communication  is  with  another  canal* 
I  do  not  say  that  the  words  used  in  the  ex- 
ception are  applicable  to  the  "  whole"  but,  I 
do  think  them  applicable  to  the  bulk.  For 
these  reasons  I  think,  that  under  the  23 
Geo.  3.  the  company  are  not  entitled  to 
take  the  water,  but  that  the  plaintiff  may  use 
it  as  he  pleases,  either  by  consuming  it  on 
his  own  premises,  or  letting  it  out  to  another 
company.  The  second  question  relates  to 
the  operation  of  68  Geo.  3.  This  act 
would  work  a  most  material  effect  on  the 
canal  of  the  8  Geo.  3.,  were  Mr.  Rus- 
sell's construction  of  it  just.  I  think,  how- 
ever, that  this  act  had  no  design  of  varying 
the  powers  in  the  former  acts,  and  that  no 
interchange  of  powers  between  the  compa- 
nies was  intended.  There  are  no  words  in 
the  clause  to  bear  out  Mr.  Russell's  argu- 
ments ;  I  therefore  think  that  there  ought 
to  be  judgment  for  the  plaintiff. 

Mr.  Justice  Holroyd. — I  am  of  the  same 
opinion  as  my  Brother  Bay  ley.  The  68 
Geo.  3.  never  was  intended  to  give  such  a 
power  as  that  now  contended  for.  The 
former  acts  relating  to  the  distinct  compa- 
nies are  to  be  kept  separate.  As  to  the 
23  Geo.  3.  the  enactment  which  is  to  in- 
terfere with  the  rights  of  others,  must  be 
clear.  It  appears  to  me  that  the  words  are 
not  clear,  and  I  therefore  agree  in  thinking 
the  judgment  should  be  for  the  plaintiff. 

Mr.  Justice  Littledaie. — I  am  of  the  same 
opinion.  The  "coal"  may  mean  all  the 
coal  of  the  mine,  though  it  need  not  be  re- 
ferred to  very  minute  quantities.  It  means 
substantially  the  whole — which  is  not  the 
case  here.  The  plaintiff  is  clearly  within 
the  saving  clause  of  the  23d,  and  the  58th 
does  not  assist  the  defendants. 

Judgment  for  the  plaintiff*. 
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Annuity  Act — Deed. 


BUCXERIDGE  V.  FLIGHT. 

In  error. 


.    I.  At  common  law,  an  attesting  witness 
is  not  essential  to  the  validity  of  a  deed. 


** 


COURT  OP  KINO'S  BENCH : 


2.  The  Annuity  Act  (53  Geo.  3.e.  131.) 
provides  that  the  memorial,  thereby  directed, 
shall  contain  the  names  of  all  the  witnesses  ; 
outdoes  not  declare  it  necessary  that  there 
shall  be  witnesses. 

8.  And,  accordingly,  where  one  of  several 
parties,  who  was  sued  upon  an  annuity  deed, 
wished  to  show  that  the  memorial  was  defec- 
tive, and  showed  by  hie  plea  that  he  did  not 
execute  in  the  presence  of  the  witnesses  named 
mthememorial, — U  was  heta\that  his  plea  did 
not  go  far  enough  ;  because  he  did  not  show 
that  he  had  executed  the  deed  t»  the  presence 
witness  at  aiL 


This  was  a  writ  of  error,  upon  a  judgment 
of  the  Court  of  Common  Plea*  in  Michael* 
mas  term  1825,  (which  judgment,  with  die 
pleadings  and  arguments  in  the  case,  will  be 
found  reported  in  the  Law  Journal,  voL  iv. 
p.  46.)  and  two  questions  arose  for  the  con- 
sideration of  that  Court ;  both  relating  to 
the  construction  of  die  Annuity  Act,  58 
Geo.  3.  c.  141.  First — whether  the  me* 
morial  of  the  annuity  deed,  upon  which  the 
defendant  in  the  action  was  sued  as  surety 
for  the  grantor,  having  been  enrolled  pre* 
▼ions  to  his  execution ;  that  deed  was,  as 
against  him,  a  good  and  valid  instrument 
And,  secondly ;  whether  it  was  necessary 
to  show  that  he  had  executed  it  in  the 
presence  of  the  witnesses  named  in  the  me- 
morial. Upon  die  first  of  these  questions, 
the  Court  of  Common  Pleas  were  of  opi- 
nion, that  it  was  immaterial  whether  the 
memorial  was  enrolled  before  or  after  the 
defendant's  signature.  And,  upon  the  se- 
cond, that  (although  there  might  have  been 
some  doubts,  had  die  defendant  pleaded 
that  the  deed  was  executed  in  the  presence 
of  other  witnesses  than  those  whose  names 
appeared  upon  the  memorial,  as  the  me- 
morial would  not  then  have  contained  the 
names  of  all  the  witnesses,)  yet  it  was  not 
necessary  to  prove  that  the  attesting  wh* 
nesses,  set  out  in  the  memorial,  were  pre* 
sent  when  he  signed.  Judgment  was  con- 
sequently given  for  the  plaintiff:  to  reverse 
which 

Mr.  Solicitor  General  now  appeared  for 
the  plaintiff  in  error;  and  Mr.  Chitty  for 
the  defendant. 

Mr.  Solicitor  General. — Two  questions 
arise  upon  this  record.  The  first — whe- 
ther it  be  a  material  averment  that  the  de- 


fendant did  not  execute  the  deed  of  an- 
nuity in  the  presence  of  the  witnesses  named 
in  the  memorial.  The  only  effectual  way 
to  resolve  this,  is  by  a  reference  to  the 
statute  itself.  This  statute  requires,  that 
within  thirty  days  after  the  execution  of  a 
deed,  the  names  of  the  parties  and  witnesses 
thereto  shall  be  enrolled.  The  object  of  the 
legislature  in  this  provision,  was  to  secure 
die  names  of  all  those  who  knew  any  thing 
of  the  circumstances  of  the  transaction,  and 
by  this  means  to  guard  as  effectually  as 
possible  against  any  part  of  it  being  frau- 
dulent. The  old  act,  in  this  respect,  was 
like  the  new  one ;  and  the  Court,  by  the 
opinions  and  judgment  delivered  in  the  case 
of  Hart  v.  Lovehce,  (1)  evidendy  thought, 
that  to  satisfy  the  words  of  the  old  act,  it 
was  not  sufficient  to  put  upon  the  memorial 
merely  the  witnesses  upon  the  deed.  The 
second  question  applies  to  the  date  and  the 
parties ;  and  the  objection  made  is,  that  the 
enrolment  was  the  enrolment  of  an  instru- 
ment before  it  became  a  deed.  It  was  not 
the  defendant's  deed  until  he  delivered  it; 
and  if  not,  since  the  date  of  a  deed  has 
been  held  to  be  the  delivery,  (2)  how  could 
the  date  be  accurately  set  forth  in  the  me- 
morial? 

[Mr.  Justice  Bay  ley. —Warden  v.  Styles 
(3)  shows,  that  the  date  means,  prinui facie, 
the  day  mentioned  in  the  first  part  of  the 
neeUvj 

The  words  of  the  statute  prescribe  also 
that  the  names  of  the  parties  shall  be  entered 
in  the  memorial.  No  person,  however,  can 
be  considered  as  a  party  until  he  has  exe- 
cuted. This  memorial  then  was  not  a  true 
memorial;  it  described  a  person  to  be  a 
party  who  did  not  become  so  till  after- 
wards ;  and  it  set  forth  an  inaccurate  date* 
As  against  the  person  so  misdescribed» 
therefore,  the  deed  must  be  void. 

Mr.  Chitty  contra. — There  is  no  alle- 
gation upon  the  record,  that  there  ever 
was  a  witness  to  the  execution  of  this 
deed  by  the  defendant ;  and  consequently, 
there  is  nothing  to  show  that  the  me- 
morial in  this  respect  represents  what 
is  untrue,  or  fells  short  of  what  the  act 
requires.  All  the  witnesses,  as  far  as  the 
Court  have  the  means  of  knowing,  are 


(1)  6  Term  Rep.  471. 

(f)  *  Sals.  461;  Yelr.  138. 

(3)  4  B.  &  C.  910 ;  4  Law  Joan.  K.B.  81. 
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entered  in  the  memorial,  and  it  is  quk£  un- 
important whether  the  allegation,  as  to  the 
defendant's  signing  in  the  presence  of  wit- 
nesses, is  or  is  not  established.  In  the  case 
of  Orion  v.  Knight,  (4)  the  Court  went  so 
far  as  to  say  that  if  the  names  of  all  the 
witnesses  who  attested  the  instrument  were 
specified,  the  object  of  the  act  was  com- 
plied with,  and  it  was  not  necessary  that  the 
parties  should  sign  in  their  presence.  To 
the  second  objection,  that  the  instrument 
when  enrolled  was  not  the  deed  of  the  de- 
fendant, there  is  a  sur-rejoinder  which  al* 
leges  that  the  memorial  remained  enrolled 
thirty  days  after  his  execution.  If  this  ob- 
jection should  be  allowed  to  prevail,  it  must 
follow,  tbatno  annuity  deed  executed  abroad, 
at  such  a  distance  as  would  occupy  more 
man  the  space  of  thirty  days  in  going  and 
returning,  would  be  valid.  The  Court  can- 
not give  such  an  effect  to  the  statute,  and 
will  therefore  confirm  the  judgment. 

Mr.  Solicitor  General,  in  reply,  contend- 
ed that  the  case  was  not  altered  in  any  way 
by  the  allegation  in  the  sur-rejoinder.  The 
complaint  made  was,  that  the  deed  was  en- 
rolled too  soon. 

The  Lord  Chief  Justice  Abbott.  —  My 
opinion  is,  that  the  judgment  of  the  Court 
of  Common  Pleas  should  be  affirmed.     It 
is  true  that  the  object  of  the  act  was  to  pre- 
vent fraud  :  but  the  effect,  if  interpreted  in 
the  manner  contended  for,  would  be  to  de- 
feat deeds  solemnly  executed ;  and  we  most 
therefore  attend  to  the  words.     I  think  the 
memorial  contains  enough.     It  is  not  to  be 
a  memorial  of  the  transaction,  but  of  the 
instrument,  and  as  a  memorial  of  the  instru- 
ment, is  sufficient.     The  date  means  the 
day  expressed  in  the  instrument,  and  is  cor- 
rectly entered  in  this  memorial.     The  par- 
ties also  have  been  well  described.     It  is 
said,  indeed,  that  no  one  is  a  party  till  the 
deed  has  been  executed  by  him.     But  the 
word  parties  means  those  who  are  so  de* 
scribed.    They  do  not  become  parties  to  be 
charged ;  but  they  are  parties  for  die  pur- 
pose of  description.     So,  with  respect  to 
witnesses — all  the  witnesses  upon  the  face 
of  the  deed  are  upon  the  memorial.     We 
must  take  it  that  there  were  no  witnesses  to 
the  execution  by  the  party  after  the  deed 


had  been  enrolled.  That  might  require 
another  memorial.  But  here  there  do  not 
appear  to  have  been  any  witnesses  to  this 
subsequent  execution. 

Mr.  Justice  Bayley.—l  think  that  a  me- 
morial, enrolled  before  the  deed  is  executed 
by  all  the  parties,  answers  the  purpose  of 
the  act  as  effectually  as  if  it  were  enrolled 
after.  If  a  party  afterwards  execute  die 
deed  before  other  witnesses,  there  must  be 
an  addition  to  the  enrolment  before  thirty 
days.  If  it  had  appeared  that  there  had 
been  other  witnesses,  and  they  were  not 
mentioned  in  any  memorial,  the  deed  would 
have  been  bad ;  but  that  does  not  appear. 
When  you  propose  to  vacate  a  deed  by 
virtue  of  a  statute,  you  must  see  that  the  sta- 
tute clearly  means  to  vacate  it ;  and,  look- 
ing at  the  language  of  the  act  of  parliament, 
comparing  it  with  the  words  of  the  schedule, 
as  well  as  the  case  of  Orton  v.  Knight,  the 
principles  of  which  were  afterwards  adopted 
in  6  Taunton,  (5)  I  cannot  consent  to  the 
construction  here  contended  for. 

{Mr.  Justice  HtHroyd  and  Mr.  Justice  Lit* 
tledale  concurred.) 

Judgment  affirmed. 


1826.      >      KIKDER  AND   OTHERS,   ASSIG- 
NoV.  14.  3      HEES,  &C.  V.  BUTTBRWORTH, 

Bankruptcy — Set-off. 

1 .  Under  commissions  prior  to  6  Geo.  4. 
c.  16,  the  assignees  are  entitled  to  deprive  a 
debtor  of  his  set-off,  in  respect  of  all  trans* 
actions  within  two  months  of  the  commission* 
in  such  cases  they  might,  therefore,  take  only 
one  side  of  the  account  against  the  debtor ; 
and  leave  him  to  come  in  as  a  creditor,  as  to 
the  items  on  the  other  side. 

2.  But,  by  6  Geo.  4.  c.  16.  s.  50.  the 
mode  of  taking  the  account  is  altered ;  and 
the  two  sides  are  fairly  placed  against  each 
other,  up  to  the  time  of  the  commission,  and 
the  balance  struck  acordingly ;  provided  the 
party  dealing  with  the  bankrupt  had  no  no- 
tice of  a  prior  act  of  bankruptcy. 

This  was  an  action  of  assumpsit  for 
money  had  and  received  by  the  defendant, 
to  the  use  of  the  plaintiffs,  as  assignees. 


(4)  s  Bot.  &  Pol.  155. 


(5)  Browne  v.  Rose,  6  Taunt.  1*3. 
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COURT  OF  KING'S  BENCH : 


The  defendant  pleaded  the  general  issue. 

The  cause  came  on  for  trial  at  the  sittings 
at  Guildhall  before  last  Michaelmas  term, 
when  the  plaintiff  obtained  a  verdict  for 
849/.  19*.  Sd.f  which  was  taken  as  the  ag- 
gregate of  the  sums  received  from  the  bank- 
rupt, by  the  defendant,  subsequent  to  the 
act  of  bankruptcy,  not  arising  from  the 
sale  of  goods  consigned  by  the  bankrupt 
to  the  defendant,  subject  to  correction  by  an 
arbitrator,  if  necessary. 

In  the  ensuing  term,  a  rule  was  applied 
for  to  set  aside  the  verdict,  when  the  Court 
ordered  the  facts  to  be  stated  in  a  special 
case,  of  which  the  following  is  the  substance : 

CASE. 

Thomas  Sykes,  the  bankrupt,  carried  on 
the  business  of  a  clothier  at  Bath  Easton, 
in  Somersetshire,  and  employed  the  defen- 
dant as  his  broker,  in  London. 

The  factorage  commenced  in  the  month 
of  June  1822,  and  continued  down  to  the 
date  of  the  commission  of  bankruptcy,  viz. 
the  26th  June  1828 ;  during  which  time 
there  was  an  open  account  between  Sykes 
and  the  defendant. 

Sykes  was  in  the  habit  of  accepting  bills, 
payable  at  the  defendant's  house  ;  and  the 
defendant  was  in  the  habit  of  advancing 
cash  to  Sykes,  and  on  his  account,  in  taking 
up  such  bills,  and  otherwise,  and  of  accept- 
ing bills  for  Sykes's  accommodation,  on  the 
credit  of  goods  in  his  possession,  as  factor. 

In  his  general  account  with  Sykes,  the 
defendant  debited  Sykes  with  the  cash  so 
advanced,  and  with  such  acceptances,  when 
paid  ;  and  he  credited  Sykes  with  the  pro- 
ceeds of  the  goods  sold,  and  with  monies 
received  on  his  account,  and  also  with  bills 
received  on  his  account ;  and  when  he  re- 
ceived the  same,  without  waiting  till  the 
same  became  due. 

On  the  1st  of  February  1828,  Sykes  com- 
mitted an  act  of  bankruptcy  unknown  to  the 
defendant;  and  he  continued  to  carry  on 
business  until  the  6th  of  May  1828. 

On  the  1st  of  February  1 828,  the  balance 
of  the  said  general  account,  on  the  face 
thereof,  was  45/.  16*.  5d.  in  favour  of 
Sykes;  although  the  actual  cash  balance 
was  217/.  14*.  7d.  in  favour  of  the  defen- 
dant ;  and  the  defendant  was  then  under 
acceptances  for  Sykes,  to  the  amount  of 
991/.  14*.  6c/.,  which  were  then  in  circula- 


tion ;  and  the  defendant  then  had  in  his  pos- 
session a  quantity  of  cloth  belonging  to 
Sykes,  and  consigned  by  bim  to  the  defen- 
dant for  sale,  as  factor. 

On  the  18th  of  April  1828,  an  agree- 
ment, in  substance  as  follows,  was  entered 
into,  and  signed  by  Sykes  and  the  defen- 
dant. 

That  agreement  set  forth,  that  whereas 
Sykes  was  then  indebted  to  Butterworth,  in 
the  sum  of  690/.  or  thereabouts,  for  monies 
lent  and  advanced,  &c ;  and  that  Butter- 
worth  had,  at  the  request  of  Sykes,  and  in 
consideration  of  the  covenants  on  the  part 
of  Sykes,  thereinafter  contained,  accepted, 
for  the  accommodation  of  Sykes,  several 
bills  of  exchange,  drawn  respectively  by 
him  at  various  dates,  and  for  various  sums, 
amounting  altogether  to  the  sum  of  1,688/. 
4*.  2d. ;  and  which  bills  had  been,  or  were 
intended  to  be,  negotiated  by  Sykes ;  and 
that  it  was  probable  that,  in  the  course  of 
the  dealings  between  the  said  parties,  the 
said  Butterworth  might  come  under  further 
acceptances  and  liability  for  the  accommo- 
dation of  Sykes.  The  agreement  went  on 
as  follows  :  And  whereas  the  said  Thomas 
Sykes  hath  of  late  occasionally  consigned 
woollen  cloths,  to  the  said  John  Butterworth 
for  sale,  as  his  factor,  part  whereof  are  now 
remaining  in  the  possession  of  the  said  John 
Butterworth,  undisposed  of.  Now  these 
presents  witness,  that  in  consideration  of  the 
premises,  he  the  said  Thomas  Sykes  doth, 
for  himself,  &c.  covenant  that  he  &c.  will 

Sty,  or  cause  to  be  paid  to  the  said  John 
utterworth,  his  executors  or  administra- 
tors, on  demand,  the  sum  of  290/.,  and  in- 
terest thereon,  at  the  rate  of  51.  per  cent, 
per  annum :  and  also  will  from  time  to 
time,  prior  to  the  respective  days  on  which 
the  said  bills  of  exchange,  now  or  hereafter 
to  be  so  accepted  by  the  said  John  Butter- 
worth, shall  become  due,  provide  for  and 
pay  over  to  the  said  John  Butterworth,  his 
executors  or  administrators,  sufficient  funds 
in  cash,  to  enable  him  or  them  to  take  up 
and  pay  the  same,  when  the  same  shall  re- 
spectively become  due ;  and  against  the 
said  bills  and  every  of  them  and  all  liability 
in  respect  thereof,  will  indemnify  and 
saveharniless  the  said  John  Butterworth,  &c. 
And  further,  that,  for  more  effectually 
securing  and  indemnifying  the  said  John 
Butterworth,   8cc,  he,  the  said  Thomas 
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Sykes,  doth  hereby  for  himself,  &c.  cove- 
nant, that  he,  from  henceforth  until  the 
whole  of  the  said  debt  or  sum  of  590/.,  in- 
terest, and  all  such  bills  of  exchange  so 
accepted,  or  to  be  accepted  by  the  said 
John  Butterworth,  as  aforesaid,  and  all  in- 
terest, charges,  and  expenses,  which  shall 
accrue  or  be  received  in  respect  thereof, 
shall  be  taken  up  and  fully  paid  and  satis- 
fied, out  of  or  by  the  proper  monies  or  ef- 
fects of  him  the  said  Thomas  Sykes,  will 
consign,  or  cause  to  be  delivered  unto  the 
said  John  Butterworth,  &c.  the  whole  of  the 
woollen  cloths,  now  or  in  the  mean  time  to 
be  manufactured  by  or  for  him  the  said 
Thomas  Sykes,  immediately  after  the  mak- 
ing and  finishing  thereof,  from  time  to 
time,  in  order  that  the  said  John  Butter- 
worth, his  executors,  or  administrators, 
may  sell  and  dispose  of  the  same  on  the 
usual  terms  and  charges  of  factorage,  with 
such  enlarged  powers  as  hereafter  are  ex- 
pressed :  but  for  the  purpose,  neverthe- 
less, of  raising  funds  to  pay  and  satisfy  the 
said  debt  and  the  said  bills  of  exchange. 
And  that  he,  &c.  will  not  consign  or  send 
any  such  woollen  cloths  unto  or  for  any  other 
person  or  persons,  without  the  consent  in 
writing  of  the  said  John  Butterworth,  his 
executors  or  administrators,  first  had  for 
that  purpose*  And  also  that  he,  the  said 
John  Butterworth,  his  executors  and  admi- 
nistrators, shall  and  may  retain  and  apply 
the  whole  of  the  nett  proceeds  of  such 
goods,  or  such  part  thereof  as  shall  be  re- 
quisite— in  the  first  place,  in  satisfying  and 
discharging  the  said  sum  of  590/.  and  in- 
terest ;  and  in  the  next  place,  in  providing  for 
or  discharging,  or  otherwise  indemnifying 
the  said  John  Butterworth,  his  executors  or 
administrators,  of  and  from  all  such  bills  of 
exchange  as  aforesaid,  and  his  liability 
thereon,  to  the  full  extent  thereof,  notwith- 
standing such  bills  may  not  then  be  due. 
And  that,  until  the  said  debt  of  590/.  and 
interest  shall  be  fully  paid,  and  all  such 
bills  of  exchange,  so  accepted  or  to  be  ac- 
cepted as  aforesaid,  shall  be  fully  paid  or 
provided  for  out  of  the  proper  monies  or 
effects  of  the  said  Thomas  Sykes,  he,  the 
said  John  Butterworth,  his  executors  and 
administrators,  shall  and  may  sell  and  dis- 
pose of  such  goods  in  his  own  name,  or 
otherwise,  and  at  such  times,  to  such  per- 
sons and  at  such  prices,  as  he  shall  think 
Vol.  V.  K.B. 


proper.  And,  that  for  the  more  readily 
raising  money  thereon  for  these  purposes,  he 
or  they  may  pledge  or  deposit  such  goods, 
or  any  of  them,  as  security  for  any  sum  or 
sums  of  money,  and  redeem  the  same,  as 
and  when  he  shall  think  proper.  And, 
moreover,  that  he,  the  said  John  Butter- 
worth, his  executors  and  administrators, 
shall  have  a  general  lien  upon,  and  full  right 
to  retain  all  such  goods  of  the  said  Thomas 
Sykes  as  are  now  in,  or  which  shall  here- 
after come  into  his  possession  or  charge, 
and  the  proceeds  thereof  respectively ; — and 
likewise  all  monies,  bills  of  exchange,  and 
other  securities  and  effects  whatsoever,  of 
the  said  Thomas  Sykes,  which  may  come 
into  or  be  in  the  hands  or  possession  of  the 
said  John  Butterworth,  his  executors  or  ad- 
ministrators ;  not  only  for  or  in  respect  of 
the  said  debt  or  sum  of  590/.  and  interest, 
but  also  for  or  in  respect  of  his  liability  to 
pay  such  bills  of  exchange  as  aforesaid,  to 
the  full  extent  thereof,  notwithstanding  the 
same  may  not  have  become  due.  And, 
lastly,  for  the  true  and  faithful  performance 
of  all  and  every  the  covenants  and  agree- 
ments herein-before  contained,  on  the  part 
of  the  said  Thomas  Sykes,  his  executors 
and  administrators, — he,  the  said  Thomas 
Sykes,  doth  bind  himself,  his  heirs,  execu- 
tors, and  administrators,  in  the  sum  of 
400/.  over  and  above  the  said  debt  and  the 
said  bills  of  exchange,  to  be  paid  to  the  said 
John  Butterworth,  his  executors  or  admi- 
nistrators, on  breach  or  failure  of  any  of  the 
said  covenants  or  agreements,  as  and  for 
liquidated  damages,  and  which  shall  be 
recoverable  as  such  in  any  court  of  record. 
And  the  said  John  Butterworth  doth  on  his 
part,  for  his  heirs,  executors,  and  admini- 
strators, covenant  and  agree  with  and  to  the 
said  Thomas  Sykes,  his  executors  and  ad- 
ministrators, in  manner  following —  that  is  to 
say:  that  he,  the  said  John  Butterworth, 
his  executors  and  administrators,  shall  and 
will  faithfully  account  to  and  with  the  said 
Thomas  Sykes,  his  executors  and  admini- 
strators, for  and  concerning  such  goods  as 
aforesaid,  and  the  proceeds  thereof;  and 
shall  and  will,  after  full  payment,  satisfac- 
tion, and  discharge,  of  the  said  debt  and 
interest  as  aforesaid,  and  such  liability  of 
him,  the  said  John  Butterworth,  on  the 
said  bills  as  aforesaid,  and  the  usual  commis- 
sion and  charges  of  factorage,  pay  over  to, 
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or  to  the  order  of  the  said  Thomas  Sykes, 
his  executors,  administrators,  or  assigns, 
the  nett  proceeds  of  the  balance  of  such 
goods,  in  such  manner  as  is  usual  in  that 
branch  of  trade. 

On  the  said  18th  day  of  April  1823,  the 
bankrupt  appeared,  on  the  face  of  the  afore- 
said account,  to  be  indebted  to  the  defen- 
dant, in  the  sum  of  590/.  9s.  lie/.,  as  is 
stated  in  the  said  agreement;  but  the  actual 
cash  balance  in  favour  of  the  defendant* 
was  944/.  9*.  1  lcL,  and  the  defendant  was 
under  acceptances  for  Sykes  to  the  amount 
of  1,633/.  45.  2d. ;  and  the  defendant  then 
also  held  a  quantity  of  cloth  belonging  to 
Sykes,  consigned  to  the  defendant  for  sale 
as  factor,  which  goods  were  insufficient  to 
repay  him  such  balance  and  such  accep- 
tances. 

On  the  26th  day  of  April  1823,  Sykes 
appeared,  upon  the  face  of  the  aforesaid 
account,  to  be  indebted  to  the  said  defen- 
dant in  the  sum  of  877/.  7s.  7c/.,  but  the 
actual  cash  balance  in  favour  of  the  defen- 
dant then  was  1,294/.  8*.  lid.,  and  the  de- 
fendant then  was  under  acceptances  for 
Sykes  to  the  amount  of  1,658/.  18*.  The 
defendant  then  also  held  a  quantity  of  cloth 
belonging  to  the  bankrupt,  and  consigned  to 
the  defendant  for  sale  as  factor. 

All  the  sums  sought  to  be  recovered  by 
the  plaintiffs  in  this  action,  were  paid  to  the 
defendant  in  cash  and  bills  in  the  month 
of  May  1823,  and  the  particulars  of  the 
sums  constituting  the  sum  of  849/.  19*.  8c/., 
for  which  a  verdict  was  taken,  were  as 
follows  :— 

A  cheque  (Kinder's),  being  balance  oa\     <£,   j.    d. 

a  bill  of  S731. 14*.,  accepted  by  de-  V    36    1     S 

fondant  for  accommodation  of  Sykes  J 
Another  cheque  (Brandram'i),  in  part\ 

proceeds  of  a  like  bill  for  3002.,  do- L  Sou    0    0 

counted  by  Brandram J 

A  cheque  (Venee'),  for  goods S13  18    6 

A  cheque  (Edmooda'),  for  cash   ....      400    0    0 

^849  19    8 


The  defendant  paid,  on  the  3d  of  May, 
by  the  direction  of  Sykes,  the  sum  of 
252/.  7s.  on  his  account;  vie.  190/.  on 
taking  up  a  bill  for  that  amount,  drawn  by 
Cazenove,  on  and  accepted  by  Sykes,  and 
made  payable  at  the  defendant's  house;  and 
62/.  Is.  for  a  debt  owing  by  Sykes  toLewin 
and  Co. 


On  the  26th  of  June  1823,  (the  date  of 
the  said  commission  of  bankrupt,)  the  ba~ 
lance  upon  the  face  of  the  said  account* 
was  391/.  2#.  2d.  in  favour  of  the  said 
Thomas  Sykes,  but  the  actual  cash  balance 
at  that  time  was  1,118/.  3*.  l(kZ.  in  favour, 
of  the  defendant,  and  the  defendant  was 
under  acceptances  for  Sykes  to  a  large 
amount.  The  defendant  then  also  had  in 
his  possession  a  quantity  of  cloth  belonging 
and  consigned  to  him,  the  defendant,  for 
sale  as  factor,  which  the  defendant  after* 
wards  sold ;  and  upon  making  up  the  ac- 
count to  the  time  of  the  trial,  the  defendant 
appeared  a  creditor  of  the  said  Thomas 
Sykes  for  the  sum  of  391/.  8*.  6d,  after 
giving  credit  for  all  the  sums  recovered  in 
this  action ;  but,  in  making  such  balance,  the 
defendant  took  credit  for  870/.  4*.  10c/. 
being  the  amount  of  four  bills  of  exchange 
drawn  by  Sykes,  and  accepted  by  the  de* 
fendant  for  his  accommodation,  in  favour 
of  Richard  Edmonds,  which  bills,  the  de- 
fendant, before  the  same  became  due,  had 
notice  not  to  pay,  on  the  ground  of  the 
original  consideration  for  the  same  being 
usurious,  a*  the  plaintiffs  still  insist  the 
same  to  be;  but  which  usury  the  said 
R.  Edmonds  and  the  defendant  dispute. 

The  question  for  the  opinion  of  the  Court 
is — whether  the  plaintiffs  be  entitled  to 
cover  the  said  sum  of  849/.  19s.  fcl.,  or 
part  thereof. 

The  verdict  to  stand  for  the  whole,  or 
such  part  of  the  said  sum,  as  the  Court 
shall  direct.  If  the  Court  be  of  opinion 
that  the  plaintiffs  are  not  entitled  to  recover 
any  part  of  the  said  sum,  a  nonsuit  to  be 
entered. 

The  case  was  now  argued  by  Mr.  Camp- 
bell for  the  assignees ;  and  mr.  F.  Pollock 
for  the  defendant. 

Mr.  Campbell  relied,  in  the  first  instance, 
upon  the  circumstance,  that  the  sum  men- 
tioned in  the  verdict  had  arisen  out  of 
transactions  between  the  bankrupts  and 
the  defendant  within  two  months  of  the 
commission:  that  no  statute  protected 
these  transactions,  and  that  the  defendant 
was  in  consequence  answerable  to  the 
assignees. 

Mr.  F.  Pollock  contra. — The  assignees 
must  affirm  or  disaffirm  the  whole  of  the 
dealings  between  the  bankrupt  and  the  do 
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fendant.  They  are  not  at  liberty  to  take 
one  aide  of  the  account,  which  may  be  in 
favour  of  the  bankrupt,  and  to  reject  the 
other,  which  may  be  against  him.  Neither 
is  it  competent  for  them  to  select  that  period 
which  they  may  deem  most  advantageous 
to  the  bankrupt's  estate,  to  commence  their 
claims.  The  accounts  here  were  continu- 
ally fluctuating:  at  one  time  they  were 
worse  for  the  defendant  and  better  for  the 
estate ;  and,  finally,  the  balance  in  favour 
of  the  defendant  increased.  It  is  true,  that 
in  an  action  of  trover,  the  assignees  might 
recover  goods  delivered  under  the  same 
circumstances;  but  they  cannot  maintain 
assumpsit  by  disaffirming  some  transactions 
and  affirming  others.  Two  of  the  bills  in- 
cluded in  the  verdict  were  part  of  the  pro- 
ceeds of  bills  accepted  by  the  defendant, 
paid  over  to  him  by  the  bankrupt.  He  has 
already  been  called  upon  to  pay  these  ac- 
ceptances, and  the  hardship  would  be  still 
greater  were  he  now  compelled  to  refund 
the  money  he  had  from  the  bankrupt  as  a 
part  of  the  proceeds.  This  would  be  mak- 
ing him  pay  twice  over.  The  bankrupt's 
estate  was,  in  fact,  improved  by  the  in- 
crease of  the  balance  to  the  defendant. 
Most  of  the  former  actions  by  assignees,  in 
cases  like  the  present,  have  been  actions  of 
trover,  in  which  the  question  of  mutual 
credit  of  course  could  not  be  raised,  but  it 
is  admissible  in  this,  which  is  an  action  for 
money. 

[Mr.  Justice  Bayley. — Only  up  to  the 
time  of  the  act  of  bankruptcy. J 

That  may  be  questionable.  It  is  proba- 
ble, indeed,  that  the  ojther  side  may  rely 
upon  Copland  v.  Stein,  (1)  which,  however, 
ought  not  to  be  taken  as  decisive,  as  it  was 
there  expressly  agreed  between  the  parties, 
that  no  advantage  should  be  taken  of  the 
form  of  action.  Suppose  this  were  a  case 
of  bill- brokerage,  the  assignees  could  not 
then  take  one  side  of  the  account,  and  reject 
the  other.  Dowton  v.  Rifckie,  (2)  Ashley  v. 
Kelt,  (3)  and  Cash  and  another  v.  Young ,  (4) 
are  all  cases  which  tend  to  confirm  the  va- 
lidity of  transactions  made  bond  fide  with 
the  bankrupt  while  ostensibly  carrying  on 
his  business.     In  all  these  cases  too  there 

(1)  8  Term  Rep.  199. 
(*)  Ambler*  630. 

(3)  t  Strange,  1207. 

(4)  *  B.  &  C.  413  i  *  Law  Jonrn.  K.B.  7*. 


was  but  one  single  transaction  ;  here  there 
is  a  long  course  of  dealing,  which  in  the 
result  is  beneficial  to  the  estate,  and,  con- 
sequently, the  argument  against  taking  but 
one  side  of  the  account  is  so  much  the 
stronger. 

[Lord  Chief  Justice. — That  case  in  Borne- 
wall  and  CressweU  was  upon  the  statute  of 
James,  by  which  a  payment  to  the  bank- 
rupt is  protected.] 

Coles  v.  Wright  (5)  is  to  the  same  effect 
as  the  cases  already  cited.  It  must  be  con- 
ceded, that  the  two  latter  items  may  be 
claimed  by  the  assignees  ;  but  the  two  first 
certainly  cannot.  The  words  *'  order  and 
disposition,"  in  the  statute  of  James,  do  not 
apply  to  goods,  &c.  coming  into  the  bank- 
rupt's hands  after  an  act  of  bankruptcy. 

Mr,  Campbell,  in  reply. — The  general 
question,  as  to  the  right  of  assignees  to  re- 
cover money  paid  by  a  bankrupt  to  an  ac- 
ceptor of  bills,  to  meet  those  bills  when 
due,  was  decided  in  the  case  of  Tamplin  v. 
Dig  gins.  (6)  It  remains  therefore  only  to 
consider  the  items  which  appear  in  the 
present  account,  all  of  which  the  assignees 
are  clearly  entitled  to  recover  as  money 
paid  by  the  bankrupt  within  two  months  of 
the  commission.  The  hardship  as  to  trans- 
actions upon  mutual  credit,  has  been  re- 
moved by  the  50th  section  of  the  new  act 
6  Geo.  4,  which  allows  of  a  balance  being 
taken  of  the  account,  and  directs  that  the 
sum  which  upon  this  balance  shall  appear 
to  be  due  by  either  party,  and  no  more,  shall 
be  claimed  or  paid. 

The  Lord  Chief  Justice. — It  is  the  opinion 
of  the  Court  that  the  plaintiffs  are  entitled 
to  recover  the  whole  amount  of  the  verdict. 
It  cannot  be  said  that  they  have  exercised 
any  choice  in  affirming  some  transactions 
and  disaffirming  others ;  so  far  as  they 
were  able  they  have  disaffirmed  all  the  acts 
of  the  bankrupt.  Neither  can  there  be  any 
good  objection  to  the  form  of  action ;  for 
if  upon  such  bills  passing  from  the  bankrupt 
into  the  hands  of  a  third  person,  the  as- 
signees might  maintain  "  trover,"  they  can 
also  maintain  "  assumpsit"  for  the  produce. 
The  Court  will  not,  nor  can  they  look  at  the 
transaction  on  the  ground  of  the  estat 

(5)  4  Taunt.  198. 

(6)  SCampb.311. 
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being  bettered  at  the  time  of  the  commis- 
sion. The  bill  for  200/.  as  .far  as  appears, 
was  entirely  under  the  control  of  the  bank- 
rupt before  it  was  paid  to  the  defendant, 
and  was  therefore  strictly  the  property  of 
the  assignees.  It  might  have  been  different 
had  there  been  an  express  undertaking  that 
the  defendant  was  to  have  a  part  of  the  pro- 
ceeds of  the  bill  which  he  accepted.  It  is 
not  alleged  that  there  was  any  such  agree- 
ment, and  this  bill  therefore  is  properly  in- 
cluded. The  hardship  of  relation  cannot 
influence  the  judgment  of  the  Court,  but 
that  hardship  is  removed  by  the  new  act. 

Mr.  Justice  Bayley. — There  is  nothing 
to  distinguish  the  200/.  bill  from  the  other 
items  in  the  verdict.  Upon  the  general 
question  there  can  be  no  doubt ;  but  if  there 
were,  it  might  not  apply  in  this  case,  as  ac- 
commodation bills  are  not  given  in  the  or- 
dinary course  of  business. 

Judgment  for  the  plaintiffs. 


1826. 
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Nov.  20.   j 
Attorney *s  Bill — Taxation. 

A  charge  for  filing  up  a  bail  bond  in  an 
action,  is  a  charge  which  renders  the  attor- 
ney's bill  subject  to  taxation. 

Mr.  Lames  had  obtained  a  rule  nisi  to 
refer  an  attorney's  bill  on  the  defendant  to 
taxation.  The  bill  was  entirely  for  matter 
not  taxable,  except  one  item  to  the  follow- 
ing effect: — "Yourself  ats  Fearn.  At- 
tending you  on  your  being  arrested ;  ad- 
vising you  on  the  subject  of  the  action;  and 
filling  up  the  bail  bond  to  the  sheriff  in 
order  to  your  discharge." 

Mr.  R.  Bayley  showed  cause. — This  item 
does  not  relate  to  any  proceeding  taken  by 
the  attorney  in  the  suit.  The  bail  bond 
itself  is  uo  proceeding  in  the  suit : — it  is  for 
the  security  of  the  sheriff;  and  it  is  for  the 
sheriff  or  his  officer  to  fill  it  up.  In  Bur- 
ton  v.  Chatter  ton,  (1)  the  prior  cases  were 
fully  considered ;  and  it  was  decided  that 
the  charge  for  preparing  a  bond  to  the 
Chancellor,  with  the  view  to  a  commis- 
mission  of  bankruptcy,    was  not  such    a 

(1)  3  Bam.  &  Aid.  486. 


charge  as  to  render  the  bill  taxable.  In  this 
respect  that  case,  as  well  as  the  present,  dif- 
fered from  Ex  parte  Prickett,  (2;  where  the 
charge  was  for  a  dedhnus  poles totem-— which 
is  a  proceeding  in  a  real  action  ;  and  from 
Winter  v.  Payne,  (3)  in  which  the  charge 
was  for  an  affidavit  of  debt  actually  sworn, 
and  it  was  held  that  the  case  of  Sandom  v. 
Bourn,  (4)  — which  decided  'that  a  charge 
for  preparing  a  warrant  of  attorney  ren- 
dered the  bill  taxable,  could  not  be  sup- 
ported. 

Mr.  Lowes  contra. — The  bail  bond  is 
an  important  proceeding  in  a  suit;  and 
whether  it  is  the  business  of  the  attorney  or 
of  the  sheriff  to  prepare  it,  if  the  defen- 
dant's attorney  charges  for  the  preparing  of 
it,  he  adopts  it  as  a  proceeding.  Indepen- 
dently of  the  cases  already  cited  by  the 
other  side,  the  case  of  Wilson  v.  Gutteridge 
(5)  decided  that  the  charge  for  preparing  a 
warrant  of  attorney  rendered  die  bill  tax- 
able. There,  the  act  was  only  with  the 
view  to  a  suit  afterwards  to  be  instituted ; 
but  here,  the  act  was  in  a  suit  already  in, 
existence. 

The  Court  thought,  that  as  the  attorney 
had  charged  for  filling  up  the  bail  bond  in 
the  action,  he  had  adopted  a  proceeding  in 
tlie  cause  ;  and  therefore  his  bill  was  liable 
to  taxation. 

Rule  absolute* 


1826.       ">DOE    d.    CATEB    V.    SOKXRVILLX 
NOV.  28.    i        AKO   OTHERS. 

Church  Leases — Landlord  and  Tenant. 

1 .  Leases  of  glebe,  and  of  rectorial  and 
vicarial  property,  made  between  1803  and 
1816  are  good ;  the  statute  43  Geo.  3.  c.  84. 
having  repealed  the  13  Eliz.  c.  20. ;  and  the 
provisions  of  the  latter  not  having  been  revi- 
ved until  57  Geo.  3. 

2.  A  tenant  of  glebe  lands  under  one  in- 
cumbent, who  holds  as  tenant  under  the  suc- 
cessor, cannot  be  ejected  without  a  notice  to 
quit. 

(2)  1  New  Rep.  966. 

(3)  6  Term  Rep.  645. 

(4)  4  Campb.  68. 

(5)  3  B.  Sl  C.  157 : 3  Law  Joum.  KJB.  f  SI. 
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This  was  an  action  of  ejectment  brought 
by  the  lessors  of  the  plaintiffs  against  the 
defendants,  who  were  the  occupiers  of  the 
parsonage  houses  and  glebe  lands,  belong- 
ing  to  the  rectory  of  Bedworth,  and  vicar- 
age of  Meriden  respectively,  in  the  county 
of  Warwick.  At  the  trial  at  the  last  Spring 
assizes  for  the  county  of  Warwick,  before 
Mr.  Baron  Hullock,  a  verdict  was  found  for 
the  plaintiff,  subject  to  the  opinion  of  the 
Court,  as  to  the  plaintiff's  right  to  recover 
die  whole,  or  any  part  of  the  premises  in 
the  declaration,  on  the  following 

CASE. 

The  Honourable  and  Rev.  Edward  Finch 
became  rector  of  the  rectory  of  Bedworth, 
in  the  county  of  Warwick,  on  the  13  th  day 
of  April  181C,  on  a  vacancy  by  the  resig- 
nation of  the  last  incumbent ;  and  he  be- 
came vicar  of  the  vicarage  of  Meriden,  in 
the  said  county  of  Warwick,  on  the  29th 
day  of  March  in  the  same  year,  on  a  va- 
cancy by  the  death  of  the  last  incumbent ; 
and  being  such  rector  and  vicar,  by  a  cer- 
tain indenture,  bearing  date  the  20th  of 
December  in  the  said  year  1816,  in  consi- 
deration of  600/.  granted  for  his  life  to  Mr. 
George  Cates,  an  annuity  of  100/.  charged 
upon  the  above-mentioned  rectory  of  Bed- 
worth  and  vicarage  of  Meriden,  with  the 
usual  powers  of  distress  and  entry  in  case 
of  the  said  annuity  being  in  arrear ;  and  for 
better  securing  the  said  annuity,  and  in 
consideration  of  10*.,  the  said  Edward 
Finch  did,  by  the  said  indenture,  grant, 
bargain,  sell,  and  demise,  unto  William 
Hicks,  his  executors,  administrators,  and 
assigns,  all  and  singular  the  said  rectory 
of  Bedworth,  and  vicarage  of  Meriden,  in 
the  said  county  of  Warwick,  and  all  the 
glebe  lands,  messuages,  or  tenements,  tithes, 
tenths,  oblations,  obventions,  profits,  and 
emoluments,  arising  &c.  from  the  said  rec- 
tory and  vicarage — habendum  to  the  said 
William  Hicks,  his  executors,  &c.  for  and 
during  the  term  of  100  years  thence  next 
ensuing,  if  the  said  Edward  Finch  should 
so  long  live  ;  and  his  interest  therein  so  long 
continue ;  at  a  peppercorn  rent.  Upon  trust, 
for  better  securing  the  due  payment  of  the 
said  annuity,  and  all  costs  &c.  by  the  ways 
and  means  therein  mentioned.  And  upon 
further  trust,  that,  until  the  said  annuity 
should  be  in  arrear  by  the  time  therein  men- 
tioned ;    and  also,  when,  and  as  often  as 


all  arrears  of  the  said  annuity,  and  the 
said  costs,  &c.  should  be  raised,  or  fully 
satisfied  and  paid,  to  permit  and  suffer  the 
said  Edward  Finch,  his  executors,  admi- 
nistrators, or  assigns,  to  receive  and  take 
the  rents,  oblations,  produce,  and  profits  of 
the  said  rectory,  vicarage,  glebe  lands, 
messuages,  tithes,  tenths,  emoluments  and 
appurtenances,  to  and  for  his  and  their  own 
use  and  benefit ;  and  to  pay  the  surplus 
(after  paying  the  annuity  and  costs)  to 
Finch  or  his  appointees. 

The  above-named  William  Hicks  died  on 
or  about  the  26th  December  1811),  leaving 
Edward  Jones  and  George  Hicks,  two  of 
the  lessors  of  the  plaintiff,  his  executors. 

Ten  writs  of  fieri  facias,  on  judgments  in 
debt,  entered  up,  in  or  as  of  Trinity  term 
1819,  at  the  suit  of  various  creditors  of  the 
said  Edward  Finch,  having  been,  on  the  26th 
of  June  in  the  same  year,  issued  against 
him,  and  directed  to  the  sheriff  of  War- 
wickshire ;  and  the  sheriff  having  thereupon 
returned  nulla  bona,  and  that  the  said  Ed- 
ward Finch  was  a  beneficed  clerk,  having  no 
lay  fee,  ten  writs  of  levari  facias de  bonis  eccle- 
siasticis  were,  on  3d  July  1819,  issued,  di- 
rected to  the  then  bishop  of  Litchfield  and 
Coventry,  within  whose  diocese  the  rectory  of 
Bedworth  and  the  vicarage  of  Meriden  are 
situated,  who,  upon  receipt  of  those  writs, 
granted  to  William  Mott,  esq.  sequestra- 
tions, dated  respectively  the  8th  of  July 
1819,  of  the  rents,  tithes,  oblations,  obven- 
tions, fruits,  issues,  and  rights,  and  other 
ecclesiastical  goods  of  die  said  Edward 
Finch,  belonging  to  the  said  rectory  and 
vicarage ;  by  the  first  of  which  sequestra- 
tions, the  sequestrator  was  empowered  to 
levy,  sue  for,  and  receive,  and  to  dispose 
of  the  rents,  tithes,  &c.  to  the  end  that 
thereout,  the  charges  of  duty  and  serving 
the  cures  in  the  churches,  and  throughout 
the  parishes  of  Bedworth  and  Meriden 
aforesaid,  by  ministers  to  be  nominated  or 
approved  by  the  bishop  for  the  time  being, 
with  such  stipend  as  he  should  appoint  for 
so  doing,  and  all  other  burdens,  ordinary 
or  extraordinary,  incumbent  on  the  said  rec- 
tory and  vicarage,  and  on  the  said  Edward. 
Finch,  as  rector  and  vicar  thereof,  might 
be  in  the  first  place  paid  and  discharged  by 
the  said  sequestrator,  and  the  remainder 
rendered  to  William  Little,  John  Woodcock 
the  elder,  and  John  Woodcock  the  younger, 
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(the  creditors  named  in  the  first  writ  of 
levari  facias,)  for  their  debt  and  damages 
in  the  said  writ  mentioned  :  Provided,  that 
the  said  sequestrator  should,  during  the  se- 
questration, render  to  the  bishop  a  true  ac- 
count of  what  he  should  receive  and  dis- 
charge in  that  behalf. 

All  the  sequestrations  bear  the  same 
date,  and  are  in  the  same  form,  except  that 
those  issued  after  the  first,  are  made  subject 
to  the  prior  ones. 

A  witness  stated,  that  he  had  since  182£ 
received  the  rents  of  the  tenants  of  the  pre- 
mises, belonging  to  the  vicarage  of  Meriden, 
and  paid  them  over  to  the  sequestrator. 

The  Rev,  Henry  Bellairs,  curate  of  Bed- 
worth,  and  the  Rev.  William  Somerville, 
curate  of  Meriden,  two  of  the  defendants, 
are  in  the  respective  occupation  of  the  par- 
sonage houses  of  the  said  rectory  and  vicar- 
age, and  of  lands  adjoining  thereto. 

The  other  defendants  are  tenants  of  pre- 
mises belonging  either  to  the  rectory  or 
vicarage ;  and  some  of  them,  vis.  the  Co- 
ventry Canal  Company,  Joseph  Cox,  Jo- 
seph Chilwell,  William  Jenkins,  Thomas 
Kelley,  James  Smith,  John  Sparrow,  John 
Paxibrd  Shaw,  John  Worrand  and  Elisa- 
beth Wheatley,  occupied  the  premises  in 
their  possession,  as  tenants  to  the  former 
incumbent,  previously  to  Mr.  Finch's  be- 
coming rector  and  vicar,  and  have  since 
continued  in  such  occupation. 

Mr.  Finch  was  living  at  the  island  of 
Mauritius  in  October  1824. 

The  questions  for  the  opinion  of  the  Court 
are : — 1st.  Whether  die  lessors  of  the  plain- 
tiff, Edward  Jones  and  Geo.  Hicks,  are  enti- 
tled by  virtue  of  the  grant  of  the  rectory  and 
vicarage,  contained  in  the  indenture  of  20th 
December  1816,  to  recover  the  premises 
in  question  from  the  defendants. — 2ndly. 
Whether,  as  against  those  defendants  who 
were  in  possession  prior  to  Mr.  Finch's  in- 
cumbency, this  action  of  ejectment  can  be 
maintained,  without  proof  of  a  previous 
notice  to  quit  having  been  given  to  them. 
If  the  Court  should  be  of  opinion,  that  the 
said  Edward  Jones  and  George  Hicks  have 
not  such  a  title  as  will  enable  them  to  re- 
cover,— a  nonsuit  to  be  entered.  If  the 
Court  should  be  of  opinion,  that  they  hare 
such  a  title,  but  that  the  defendants,  who 
were  in  possession  prior  to  Mr.  Finch's  in- 
cumbency, were  entitled  to  notice  to  quit 


previously  to  this  action  of  ejectment  being 
brought, — in  that  case,  a  verdict  to  be 
entered  for  those  defendants ;  and  to  stand 
for  the  plaintiff  as  against  the  other  defen- 
dants. 

The  case  was  argued  in  Trinity  term. 

Mr*  Gmdburn  for  the  lessors  of  the  plain- 
tiff.— The  defendants  may  probably  rely 
upon  the  statute  18  Elia.  c.  20.  which  ren- 
ders void  such  a  lease  as  that  stated  in  the 
case ;  and  for  this,  the  case  of  Mouns  v. 
Leake  and  another,  (1)  may  be  cited.  But 
the  statute  of  Elizabeth  in  this  respect  was 
repealed  by  48  Geo.  8.  c.  84.  s.  10;  and, 
although  in  the  57  Geo.  8.  an  act  was 
passed  which  re-enacted  a  part  of  the  pro- 
visions of  the  statute  of  Elizabeth,  the  lease 
in  question  was  made  after  the  repeal,  and 
before  the  re-enacting;  so  that  the  statute 
of  Elisabeth  does  not  interfere  with  the 
lease.  Even  if  it  did,  the  lease  would  be 
good  during  the  life  of  the  lessor :  8  Co.Rep. 
Lincoln  College  case.  (2) 

[Here  the  defendants'  counsel  intimated 
that  he  should  not  dispute  the  validity  of 
the  lease.] 

The  next  point  then,  which  will  be  in- 
sisted upon  by  the  other  side,  is,  that  notice 
to  quit  ought  to  have  been  given  to  those 
tenants  who  held  under  the  prior  incumbent ; 
but  the  successor  does  not  appear  to  have 
ever  recognized  them ;  and  if  he  did  not, 
neither  he,  nor  those  who  claim  through 
him  were  bound  to  give  them  any  notice. 

Mr.  Holbeche  for  the  defendants. — To 
the  first  point :  The  case  of  Frogmorlon  d. 
Fleming  v.  Scott  (8)  decided,  that  a  lease 
like  the  present  was  void  by  the  act  of  Eli- 
zabeth, in  case  of  non-residence.  It  may, 
however,  in  this  case,  be  conceded  that  the 
lease  is  good  if  enforced  by  the  incum- 
bent himself,  or  those  who  claim  under  him. 
This  ejectment,  however,  goes  an  extraor- 
dinary length ;  for  it  seeks  to  take  away  all 
the  church  income,  leaving  nothing  but  a 
peppercorn  rent  to  defray  the  charge  of 
performing  the  duties.  Even  under  a  writ 
of  levari  facias,  the  bishop  provides,  first 
for  the  cure,  and  then  for  the  judgment  debt. 
Here  there  would  be  no  provision  whatever 
left;  and  it  cannot  be  allowed  that  the 
church  duty  is  to  go  unperformed,  or  that 

(1)  8  Term  Rep.  411. 

(2)  2  Bl.  Com.  321 ;  Co.  Litt  45  a. 

(3)  t  East,  467. 
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those  who  discharge  it,  to  the  approbation 
of  the  bishop,  should  go  unrewarded.  This 
ejectment  cannot  therefore  be  maintained, 
as  to  any  part,  until  it  appears  that  enough 
has  been  expressly  appropriated  to  the  per* 
formance  of  the  church  duties. — To  the 
second  point :  Many  of  the  tenants  of  the 
prior  incumbent  occupied  during  the  time 
of  Mr.  Finch.  Their  occupation  implies 
that  they  were  tenants ;  and  they  were  en- 
titled to  notice,  especially  as  the  Court  will 
presume  that  rent  which  ought  to  have 
been  paid,  has  in  fact  been  paid.  At  all 
events,  they  were  tenants  by  sufferance ; 
they  must,  in  any  point  of  view,  have  been 
entitled  to  some  notice,  or  some  demand 
of  possession,  before  they  could  be  called 
trespassers, 

Mr.  GouUmm  in  reply. — The  argument 
of  the  other  side,  as  to  the  inconvenience  of 
leaving  the  church  duties  unperformed,  or 
their  performance  unrewarded,  may  be  a 
very  proper  argument  to  offer  in  a  court  of 
equity ;  but  can  have  no  influence  upon  the 
question  of  law.  The  bishop  is  in  this  case 
merely  in  the  character  of  a  sheriff  to  obey 
the  process  of  the  Court. 

The  Lord  Chief  Justice  observed,  that  the 
only  question  seemed  to  be — whether  a 
court  of  law  were  not  bound  to  notice  the 
church  duty ;  and  not  to  allow  of  proceed* 
ings  at  law  until  there  was  a  surplus  after 
providing  for  the  performance  of  that  duty. 

The  Court  took  time  to  consider;  and 
this  day, 

Mr.  Justice  Bayley  for  the  Lord  Chief 
Justice,  in  his  absence,  delivered  his  lord- 
ship's judgment. 

After  stating  the  case,  the  learned  Judge 
observed,  that  there  were  two  classes  of 
defendants ;  the  first  had  become  tenants 
before  the  induction  of  Mr.  Finch ;  and  the 
second  had  become  so  afterwards,  and  after 
the  sequestration.  There  were  two  ques- 
tions raised  by  the  case : — first,  whether 
the  lessors  of  the  plaintiff  were  entitled 
under  the  grant;  and  secondly,  whether 
they  had  any  right  to  bring  ejectment  with- 
out notice,  against  the  tenants  who  held  be- 
fore Mr.  Finch's  incumbency.  .  Upon  the 
first  point,  they  were  of  opinion  that  the 
lessors  of  the  plaintiff  had  the  legal  estate 
as  executors.  Unfortunately,  the  statute 
of  Elizabeth  had  been  repealed  by  the  43 


Geo.  3.  c.  84.  ait  the  time  when  the  lease 
in  question  was  made ;  at  that  time  the  act 
of  57  Geo.  3.  had  not  passed  :  there  was 
therefore  no  statute  which  affected  the 
lease  at  the  time  it  was  made.  Upon  the 
second  point,  they  were  of  opinion,  that 
those  tenants  who  held  prior  to  Mr.  Finch's 
incumbency,  were  entitled  to  notice  to  quit, 
inasmuch  as  their  subsequent  occupation 
presumed  a  continuance  of  the  former  te- 
nancy. After  such  occupation,  they  thought 
Mr.  Finch  could  not  have  dispossessed  those 
tenants  without  notice;  and  it  followed, 
that  those  who  claimed  under  Mr.  Finch 
could  not  claim  any  larger  rights  than  he 
could  have  claimed  himself.  No  question 
arose  in  the  case  respecting  the  successors 
who  claimed  in  respect  of  the  church  duty ; 
as  it  did  not  appear  that  they  had  been  ap- 
proved of  by  the  bishop. 

The  judgment  would  therefore  be  for  the 
lessors  of  the  plaintiffs,  as  to  those  defen- 
dants who  came  in  after  the  sequestration  ; 
and  for  the  defendants,  as  to  those  who  were 
tenants  in  the  time  of  Mr.  Finch's  predeces- 
sor, and  continued  to  be  so  after  his  induc- 
tion. 

Judgment  accordingly. 


GOOM  V.  AFFLALO. 


1826.     > 
Nov.  17.  3 

Statute  of  Frauds — Broker's  Book. 

1.  The  entry  of  sale  made  in  the  broker's 
book,  is  not,  of  necessity,  to  be  treated  as 
the  only  evidence  of  a  contract  to  satisfy  the 
Statute  of  Frauds. 

2.  Therefore,  where  the  terms  of  a  con- 
tract of  sale  were  entered  in  the  broker's 
book,  and  not  signed  by  him ;  but  he  deliver- 
ed to  the  parties  the  bought  and  sold  notes f 
embodying  the  terms  of  the  entry,  and  signed 
those  notes, — it  was  held  that  the  parties 
were  bound. 

This  was  an  action  of  assumpsit  for  re- 
fusing to  deliver  a  quantity  of  Barbary  gum, 
pursuant  to  a  contract  of  sale,  alleged  to 
have  been  entered  into  with  the  plaintiff, 
by  a  Mr.  Virgo,  as  the  broker  of  the  plain- 
tiff and  defendant. 

There  were  seven  special  counts  in  the 
declaration,  to  which  the  defendant  plead* 
ed  the  general  issue. 
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The  action  was  tried  before  the  Lord 
Chief  Justice,  at  the  sittings  at  Guildhall, 
London,  after  Hilary  term,  when  a  verdict 
was  found  for  the  plaintiff  on  the  third  and 
subsequent  counts.  Upon  a  motion  for  a 
new  trial,  the  Court  directed  that  the  facts 
should  be  stated  for  argument,  and  for  their 
opinion,  in  a  special 

CASE. 

Mr.  Virgo,  as  the  broker  of-  the  defen- 
dant, with  his  authority,  agreed  with  the 
plaintiff,  that  the  defendant  should  sell  and 
deliver  to  him  170seronsof  Barbary  gum,  at 
the  price  of  55s.  per  hundred  weight.  The 
said  broker  thereupon  wrote  in  his  broker's 
book,  the  terms  of  the  said  contract,  as 
follows : — 

'•  London,  23d  Feb.  1825. 
"  Brokerage  1  per  cent. 
"  Sold  for  account  of  Mr.  Afflalo  to  Mr. 
S.  T.   Gooro,  one  hundred    and  seventy 
serons  of  Barbary  gum,  subject  to  approval 
of  quality  to-morrow,  per  the  a 

Mogadore,  lying  in  the  London  Docks,  at 
55s.  per  cwt.,  in  bond ;  customary  allow- 
ance for  tare  and  draft  ;  2£  per  cent  dis- 
count for  cash  in  fourteen  days,  or  four 
months  credit ;  the  gum  remaining  in  the 
seller's  name  at  the  docks." 

Such  entry  in  the  broker's  book  was  not 
signed  by  the  broker,  or  any  other  person. 

Between  9  and  10  o'clock  at  night,  of 
the  said  23d  of  February,  the  said  broker 
sent  to  the  said  defendant,  a  paper  writing, 
commonly  called  a  sold  note,  copied  from 
the  said  entry  in  the  broker's  book,  in  the 
following  terms : — 

"  London,  23d  Feb.  1825. 
"  Brokerage  1  per  cent. 
"  Sold  for  account  of  Mr.  Afflalo  to  Mr. 
Goom,  one  hundred  and  seventy  serons  of 
Barbary  gum,"  &c.  [in  the  same  words  as 
the  entry.] 

"  W.  Viboo,  1,  Church-court." 

And  at  the  same  time  the  said  broker 
sent  to  the  said  plaintiff,  a  paper  writing, 
commonly  called  a  bought  note,  copied 
from  the  same  entry  in  the  said  broker's 
book,  [differing  from  the  seller's  note  only, 
by  the  substitution  of  the  word  bought  for 
the  word  soMJ  and  signed  "  W.  Viaoo." 

Between  9  and  10  o'clock  in  the  morning 


of  the  24th  February,  the  defendant  object- 
ed to,  and  returned  the  said  sold  note  to  the 
said  broker,  and  wholly  refused  to  deliver 
the  said  gum ;  whereupon  this  action  was 
brought. 

The  question  for  the  opinion  of  the  Court 
is,  whether  the  note  in  the  broker's  book 
being  unsigned,  vitiates  the  contract  in  ques- 
tion ?  If  the  Court  shall  be  of  opinion  in 
the  negative,  the  verdict  is  to  stand :  if,  in 
the  affimative,  a  nonsuit  is  to  be  entered. 

The  case  was  now  argued  by  Mr.  E. 
Jjow  for  the  plaintiff;  wad  Mr.  C kitty  for 
the  defendant. 

For  the  plaintiff  it  was  contended,  that 
since  the  decision  in  Simum  v.  Motivosf{\) 
recognized  by  Lord  Ellenborough,and  con- 
firmed by  the  judgment  of  the  Court,  in 
Hinde  v.  WhiUkoute,  (2)  an  auctioneer  or  a 
broker  had  always  been  considered  as  the 
agent  of  both  parties,  in  any  contract  which 
he  might  conclude.  The  broker,  in  the  pre- 
sent instance,  was  duly  authorised  to  act 
for  the  defendant ;  and  his  agreement  was 
the  same  as  the  agreement  of  the  defendant 
himself.  The  only  question  then  was,  whe- 
ther the  bought  and  sold  notes  would  be 
sufficient  evidence,  to  compel  the  defendant 
to  a  performance  of  that  agreement,  and  to 
comply  with  the  requisites  of  the  statute. 
If  these  notes  constitute  such  a  memoran- 
dum as  the  statute  requires,  the  signature 
of  them  by  the  broker  is  sufficient  to  charge 
both  the  parties ;  and  in  the  event  of  a  re- 
fusal to  comply  with  the  terms  of  that  me- 
morandum, to  give  either  of  them  a  remedy 
against  the  other.  Each  of  them  is  bound 
by  the  note  which  the  broker  delivers  ;  the 
buyer  by  the  bought  note,  and  the  seller 
by  the  sold  note :  Cummmg  v.  Roebuck.(3) 
But  supposing  that,  of  themselves,  these 
notes  should  not  be  a  sufficient  proof  of 
the  contract ;  yet,  together  with  the  entry 
in  the  broker's  book,  from  which  they  were 
transcribed,  they  certainly  must  be  taken 
to  form  an  entire  agreement ;  and  having 
been  signed  and  delivered  before  the  de- 
fendant countermanded  his  authority,  they 
will  make  the  bargain  binding.  The  case- 
of  Hegma*  v.  Ncale,  (4)   is  distinguishable 

1)  3  Boit.  19ft. 
[t)  7  East,  558. 
}S)  Holt's  N.P.C.  17*. 
(4)  S  Canpb.  337. 
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from  the  present,  in  two  respects ;  there, 
it  appears,  the  broker's  book  was  re- 
gularly signed,  and  was  consequently  pro- 
perly referred  to,  as  the  perfect  contract, 
though  it  was  not  said  that  the  notes  them- 
selves were  to  be  excluded  as  evidence, 
should  the  entry  be  insufficient.  In  Powell 
v.  Dwett,{5)  Lord  Ellenborough's  obser- 
vations support  the  position,  that  sale  notes 
nay  be  evidence  to  establish  a  contract, 
and  to  charge  either  of  the  parties.  These 
notes  need  not  be  contemporaneous  with  the 
entry ;  nor  is  it  necessary  that  the  agent 
should  transcribe  and  sign  them  at  the  time 
of  making  the  bargain,  as  the  subsequent 
recognition  of  one  of  the  principals  by  letter 
(which  is  the  same  thing  as  such  a  signa- 
ture,) has  been  held  sufficient.  (6)  There 
can  be  no  doubt,  that,  had  the  notes  been 
each  signed  by  the  parties  themselves,  this 
would  have  created  a  liability,  and  have 
brought  them  within  the  decision  of  Schnei- 
der v.  Norris,(J)  a  case  of  a  bill  of  parcels, 
which  is  an  instrument  of  the  same  nature 
as  a  bought  or  sold  note.  But  the  circum- 
stance of  the  broker's  or  agent's  signature 
makes  no  distinction,  as  his  name  stands 
upon  each  of  the  notes,  in  the  place  of  those 
of  the  parties.  If  there  were  a  difference 
in  the  language  of  these  notes,  there  would 
be  no  contract ;  but  both  agreeing,  it  is 
perfect.  The  words  of  the  statute  are  very 
general ;  and  the  sole  question  is,  whether, 
npon  these  words,  what  is  invalid  shall  be 
held  to  be  the  contract,  in  order  to  exclude 
the  notes  as  evidence  of  it. 

Mr.  Chitly  contra. — The  question  here, 
is  exceedingly  simple,  though  of  great  im- 
portance, inasmuch  as  its  decision  may 
serve  to  restrain  or  encourage  the  irregu- 
larities of  brokers,  and  to  prevent  or  sane- 
don  alterations  in  the  original  terms  of  con- 
tracts. The  first  point  is,  which  is  the  con- 
tract? The  entry  in  the  broker's  book,  or 
the  bought  and  sold  notes  ?  It  matters  not, 
whether  the  entry  in  the  book  be  a  valid,  or 
a  void  contract ;  that  is  certainly  the  origi- 
nal contract,  by  which  the  parties  are  to  be 
bound,  and  to  which  the  Court  are  to  look, 
when  called  upon  to  enforce  it.  The  other 
instruments  are  merely  copies,  and  a  per- 
fect copy  cannot  supply  the  place  of  a  de- 

(5)  15  East,  29. 

(6)  2  Bos.  &  Pul.  238. 

(7)  8  Mtule  &  Selw.  286. 

Vol.  V.  K.B. 


fective  original.  It  would  be  dangerous  to 
allow  the  notes  to  be  evidence,  as  the  broker's 
book  is  evidence  of  a  higher  nature.  It  is 
a  mercantile  record.  If  the  notes  were  to 
be  taken  as  sufficient  evidence,  the  book 
cannot  be  resorted  to,  or  called  for,  which 
would  lead  to  the  greatest  mischiefs.  In 
Heyman  v.  Neale,  Lord  EUenborough  ob* 
serves,  "  after  the  broker  has  entered  the 
contract  in  his  book,  neither  party  can  re- 
cede ;  that  is,  alone,  the  binding  contract." 
In  Hinde  v.  Whitehorne,  the  entry  in  the 
book  was  considered  as  the  contract,  and 
the  notes  only  as  copies  and  evidence  of  it. 
The  same  doctrine  is  laid  down  in  Starkie 
on  Evidence,  tit.  Vendor  ;  and  was  confirm- 
ed in  a  late  case  of  Grant  v,  Fletcher,  as 
yet  unreported. 

[Lord  Chief  Justice, — In  the  case  of 
Grant  v.  Fletcher,  there  was  nothing  per- 
fect ;  the  entry  in  the  book  was  not  signed, 
and  the  notes  differed.] 

Mr.  E.  Law  in  reply. — The  case  or  note 
in  Starkie  has  the  words  "  signed  by  him :" 
here,  there  is  no  signature  ;  and  it  further 
goes  on  to  observe,  "  the  notes,  it  seems,  are 
evidence."  The  argument  of  inconvenience 
or  fraud  applies  against  the  defendant ;  for 
it  is  much  better  that  the  notes,  which  the. 
parties  do  see,  should  be  considered  as  evi- 
dence, than  the  broker's  book,  which  they 
do  not  see.  It  would  be  great  injustice,  if 
the  neglect  of  the  broker,  who  is  employed 
by  the  defendant,  should  be  allowed  to  de- 
feat the  contract,  and  injure  the  interests  of 
the  plaintiff. 

[Lord  Chief  Justice. — The  difficulty  is, 
that  the  notes  of  the  broker  delivered  by 
him  will  satisfy  the  statute  ;  yet  that  alone 
will  not  do,  because  there  may  be  a  variance 
between  them,  and  then  there  is  no  contract. 
The  only  way  in  which  the  cases  can  be 
reconciled,  is,  by  supposing  that  the  broker 
has  a  qualified  authority,  only  to  sell  by 
signing  properly.] 

The  Court  took  time  to  consider  ;  and  on 
the  last  day  of  term,  the  judgment  was  de- 
livered by 

Mr.  Justice  Day  ley.  The  learned  judge, 
after  stating  the  case,  observed,  that  the 
question  arose  from  the  circumstance  of  the 
entry  of  the  contract  in  the  broker's  book 
not  having  been  signed.     If  this  entry  alone 
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could  be  a  valid  contract,  it  must  arise  from 
some  usage  which  might  be  recognized  by 
the  Court.  But  no  evidence  had  been  re* 
ceived  of  such  a  usage ;  and  therefore  of 
itself,  the  entry  in  the  book  was  not  a  bind- 
ing contract.  And  no  actual  decision  had 
been  pronounced,  declaring  that  bought  and 
sold  notes,  duly  signed,  were  insufficient  to 
fix  a  liability,  the  book  not  being  signed. 
The  broker  ought  to  sign  the  book ;  but  the 
Court  would  not  say  that  his  doing  so  was 
necessary  to  the  validity  of  the  contract. 
Were  the  Court  to  interfere,  and  disturb  a 
verdict  upon  such  evidence  of  a  contract, 
their  doing  so  would  depend  on  the  proof 
of  some  private,  or  perhaps  fraudulent  act. 

Judgment  for  the  plaintiff1. 


1826.     \ 
Nov.  10,  3 


THOMPSON  AMD  OTHERS  V.  TRAIL 
AMD  OTHERS. 


Stoppage  in  transitu — Trover. 

Where  the  goods  were  sold  upon  the  credit 
of  one  who  within  a  few  days  stopped  pay- 
ment, and  were  consigned  to  a  third  person 
at  Leghorn,  and  shipped  accordingly,  upon 
a  receipt  given  by  the  mate  of  the  vessel  as 
from  the  sellers, — it  was  held,  that  the  tran- 
situ* was  not  at  an  end  ;  and  that  they  might 
stop  the  goods  in  transitu. 

2.  If,  upon  a  demand  of  goods,  and  a  re- 
fusal to  deliver  them,  there  is,  in  fact,  a  just 
reason  for  the  refusal,  unless  he  who  demands 
will  make  a  certain  compensation;  but  the 
person,  who  holds  the  goods,  does  not  allege 
the  just  reason  as  an  excuse,  and  gives  a 
general  unqualified  refusal ;  his  doing  so  is 
evidence  of  a  conversion  sufficient  to  main- 
tain trover* 

Trover  for  ten  barrels  of  bar  tin. 

Plea — the  general  issue. 

The  case  was  tried  before  the  Lord  Chief 
Justice,  at  the  London  Sittings  before  Mi- 
chaelmas term,  when  the  following  circum- 
stances appeared  in  evidence  : — 

The  plaintiffs  were  iron-merchants  and 
dealers  in  tin.  Two  of  the  defendants  were 
the  proprietors,  and  the  other  the  master  of  a 
vessel,  called  the  George  and  Mary,  trading 
to  Leghorn.  On  the  23d  January  1826,  the 
plaintiffs  received  an  order  for  the  tin,  men- 
tioned in  the  declaration,   from    Messrs. 


May,  Alwyn  and  Co.  merchants,  in  London, 
with  an  understanding  that,  according  to 
the  usual  course  of  their  dealings  together, 
it  was  to  be  paid  for  within  fourteen  days. 
The  plaintiffs  agreed  to  deliver  the  tin  free 
of  expense  on  board  the  George  and  Mary, 
which  was  then  lying  in  the  London  Docks,  ia 
order  that  it  might  be  conveyed  to  Leghorn. 
The  order  was  executed  the  same  day ;  an 
invoice  was  sent  to  the  defendants  for  the 
goods  and  dock  dues,  and  a  receipt,  of 
which  the  following  is  a  copy,  was  taken 
from  the  mate  of  the  vessel : 

"  Received,  on  board  the  George  and 
Mary,  Captain  Brown,  for  Leghorn,  from 
Thompson,  Farnworth,  $  Co.,  Dowgate 
Iron  Wharf, 

Nos.  1 — 10.         10  Barrels  Tin. 


John  Swam,  Mate. 


«• 


"  Jan.  24,  1826." 


Messrs.  May,  Alwyn,  and  Co.  bad  pre- 
viously shipped  some  cinnamon  on  board 
the  same  vessel,  and  consigned  to  the  same 
correspondent  at  Leghorn ;  with  this,  and 
the  ten  barrels  of  tin  supplied  by  the  plain- 
tiffs, they  filled  up  a  bill  of  lading,  to  which 
they  obtained  the  captain's  signature,  and 
transmitted  it  to  the  consignee.  They 
drew  bills  of  exchange  for  the  amount  of 
die  bill  of  lading,  which  they  negotiated, 
and  for  which  they  received  value.  On 
the  4th  February  their  house  stopped  pay- 
ment, when  one  of  the  plaintiffs  called,  ex- 
pressed his  regret,  inquired  of  one  of  the 
{mncipals  what  had  become  of  the  bill  of 
ading ;  and,  upon  being  told  how  it  was 
disposed  of,  said  he  would  do  as  other  cre- 
ditors did  in  respect  of  their  affairs.  He 
had  no  claim  upon  them  except  that  which 
was  the  subject  of  the  action.  On  the 
7th  February,  a  formal  demand,  in  the  name 
of  the  plaintiffs,  was  sent  to  the  captain  of 
the  vessel,  one  of  the  defendants,  to  deliver 
up  the  ten  barrels  of  tin ;  but  no  tender 
was  made  for  freight,  or  for  any  trouble  or 
expense  which  the  unshipping  of  it  might 
occasion.  The  captain  refused  to  do  so, 
and  the  ship  finally  sailed  on  her  voyage 
without  making  any  such  re-delivery. 

The  counsel  for  the  defendants  (Mr. 
Campbell,)  submitted  to  the  learned  Judge, 
that  the  plaintiffs  must  be  nonsuited,  upon 
two  grounds ;  first,  that  there  was  no  evi- 
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dence  of  a  conversion,  without  which  this 
form  of  action  could  not  be  sustained.  And, 
secondly,  that  the  power  of  stoppage  in 
transitu  had  been  determined  before  the 
plaintiffs  made  their  demand  for  re-delivery. 
The  property  was  clearly  vested  in  the  de- 
fendants by  the  invoice,  which  was  equiva- 
lent to  the  mate's  receipt,  even  supposing 
that  receipt  could  be  taken  to  show  that 
it  still  remained  in  the  plaintiffs.  This 
however  it  could  not ;  nor  could  the  terms 
of  it  be  said  to  convey  any  such  meaning : 
it  did  not  say,  received  on  account  ^Thomp- 
son, Farnwortb,  and  Co.,  but  received  from 
them.  After  the  invoice,  had  the  goods 
been  lost,  the  loss  would  have  been  the  de- 
fendants'; and  they  would  have  been  answer- 
able to  purchasers.  In  other  cases  where 
the  right  of  stoppage  was  admitted,  the 
shipment  had  been  on  the  account  of  the 
vendors  ;  here,  it  had  been  on  the  account 
of  the  purchaser.  Thirdly ;  admitting  that 
there  was  a  conversion,  that  conversion 
took  place  before  the  4th  of  February,  and 
was  on  that  day  ratified  by  the  plaintiffs. 
One  of  the  defendants  knew  that  the  bills 
of  lading  had  been  made  out  to  the  defen- 
dants, expressed  no  disapprobation  at  the 
manner  in  which  they  had  dealt  with  them, 
and  (having  no  other  claim)  promised  to 
come  in  with  the  other  creditors. 

The  Chief  Justice  overruled  these  ob- 
jections, and  a  verdict  was  found  for  the 
plaintiffs.     And  now 

Mr.  Campbell  moved  for  a  rule  to  show 
cause  why  the  verdict  should  not  be  set 
aside,  and  a  nonsuit  entered ;  relying  upon 
Ins  first  objection  as  to  the  form  of  action. 
Trover  could  not  be  maintained ;  first,  be- 
cause the  plaintiffs  must  show,  not  only  a 
right  of  property,  but  a  right  of  possession, 
in  the  goods,  for  which  they  sought  to  re- 
cover. This  doctrine  was  clear,  and  had 
been  settled  upon  the  most  satisfactory 
reasoning,  and  by  the  unanimous  decision 
of  the  Court,  in  Gordon  v.  Harper.  (1) 
Here,  the  plaintiffs  evidently  -had  no  such 
right,  as  die  goods  had  been  delivered  to 
the  defendants  on  the  account  of  Alwyn 
and  Co.,  in  whom,  or  in  the  defendants 
themselves,  the  right  of  possession  vested. 
Secondly ;  there  was  no  act  of  the  defen- 
dants which  could  be  held  to  constitute  a 
conversion;  as  the  mere  retaining  of  the 

(1)7  Term  Rep.  9. 


goods  would  certainly  not  amount  to  con- 
version, either  actual  or  constructive.  The 
captain  had  refused  to  deliver  the  goods 
because  they  had  been  stowed  in  the  hold 
of  the  vessel,  and  it  would  have  been  ne- 
cessary to  remove  a  great  part  of  his  cargo, 
which  had  been  deposited  above  them,  and 
great  trouble,  expense,  and  delay  in  the 
sailing  of  the  ship,  would  thereby  have  been 
incurred.  It  was  incumbent  on  the  plain- 
tiffs to  offer  a  compensation  for  any  loss  or 
inconvenience  thus  sustained  ;  but  this  they 
did  not  do,  and  consequently  the  vessel 
sailed  without  restoring  the  goods.  M'Com- 
hie  v.  Davies  (2)  went  the  farthest  as  to  the 
question  of  conversion ;  but  the  present 
case  fell  short  even  of  that.  There  was  no 
evidence  to  prove,  that,  on  the  arrival  of 
the  vessel  at  her  destination,  the  goods 
would  not  have  been  delivered  to  the  plain- 
tiffs, or  their  agents,  on  a  requisition  being 
made  to  that  effect.  Neither  as  to  the  pos- 
session of  the  plaintiffs,  nor  as  to  the  con- 
version, was  the  averment  in  the  declaration 
supported,  and  a  nonsuit  ought  consequent- 
ly to  be  entered. 

The  Court  said,  that  it  was  not  incum- 
bent on  the  plaintiffs,  not  having  been  re- 
quested to  do  so,  to  make  any  offer  of 
compensation  for  delay,  trouble,  or  expense, 
in  unshipping  the  goods.  The  master  had 
not  offered  these  circumstances  as  an  ex- 
cuse for  refusing  to  re-deliver  them,  but 
had  given  an  unqualified  refusal,  and  that 
was  a  sufficient  conversion.  The  plaintiff 
had  clearly  a  right  to  the  stoppage  m  tran- 
situ, and  therefore 

Rule  refused. 


1826 
Nov 


26.      I 
.  14.  5 


SHAW  AND  OTHERS,  ASSIGNEES 
cVc.  V.  DARTNALL. 


Principal  and  Agent. 

An  agent's  account,  in  which  he  charges 
himself  with  sums  received,  is  not  conclusive 
against  him  as  to  the  fact  of  those  receipts. 
The  account  may  be  opened  to  let  in  the  fact 
of  the  sums  not  having  been  received,  in  either 
of  the  following  cases ; — 

1.  If  the  account,  on  the  face  of  it,  dis- 
closes that  the  money  has  not  been  actually 
received : 
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2.  If  the  principal  show,  by  his  conduct, 
that  he  knows  the  money  has  not  been  actually 
received:  or 

3.  If  the  principal  do  not  express  his  dis- 
sent to  a  subsequent  correction  of  the  account 
by  the  agent,  in  which  correction  he  relieves 
himself  from  the  sum  with  which  he  had  pre- 
viously charged  himself. 

This  action  was  brought  to  recover  the 
sum  of  846/.  19s.  Id.,  being  an  alleged 
balance  of  monies  advanced  by  the  bank- 
rupts to  or  on  the  account  of  the  defendant; 
and,  on  the  same  coming  on  for  trial  at  the 
Sittings  held  at  Guildhall,  London,  after 
Hilary  term  1 82.5,  before  the  Lord  Chief 
Justice,  a  verdict  was  found  for  the  plain- 
tiffs, subject  to  the  award  of  Edward  Ryan, 
esq.  to  whom  power  was  given  to  state 
upon  his  award  any  special  facts  which  he 
might  think  necessary;  and  who,  accord- 
ingly, on  the  6th  February  1825,  made  his 
award  as  follows : — 

The  bankrupts  were  employed  by  the 
defendant  to  purchase  annuities  for  him. 
All  payments  and  receipts,  on  account .  of 
such  annuities,  passed  through  their  hands, 
and  they  charged  a  commission  of  two  and 
a  balf  per  cent,  upon  the  annuities  which 
they  received  for  the  defendant.  The 
bankrupts  were  the  agents  for  many  other 
grantees  of  annuities,  and  also  for  some  of 
the  grantors.  They  kept  their  accounts  in 
ledgers,  wherein,  in  every  case,  whether 
concerned  for  the  grantee  alone  or  for  both 
the  grantee  and  grantor,  they  opened  an 
account  in  the  names  of  both,  and  entered, 
on  the  credit  side  of  the  accounts  of  the 
grantees,  and  on  the  debit  side  of  the  ac- 
counts of  the  respective  grantors,  the  in- 
stalments of  the  annuities  from  time  to 
time ;  but  not  always  at  the  precise  periods 
when  they  became  due.  To  the  grantees 
of  annuities  the  bankrupts  also  delivered 
pass-books,  which  pass-books  generally  con- 
tained a  copy  of  the  grantees'  account  in 
the  ledger,  varying  only  as  to  the  receipts  ; 
the  pass-book  being  balanced  at  the  time 
it  was  left  with  the  bankrupts,  and  no  notice 
whatever  being  taken  of  any  balance  that 
might  have  been  previously  struck  in  the 
ledger.  An  account  was  kept  in  the  bank- 
rupts' ledger,  in  the  manner  described,  of 
the  annuities  which  the'  defendant  had  pur- 
chased, with  but  one  exception;  and  a  pass- 


book was  in  like  manner  delivered  to  the 
defendant,  and  made  up  from  time  to  time 
from  the  ledger,  but  varying  from  it  in 
some  particulars,  which  will  be  mentioned 
hereafter.  No  accounts  were  settled  be- 
tween the  bankrupts  and  defendant,  except 
by  the  making  up  of  the  pass-book,  and 
striking  balances  therein  in  the  manner 
above  mentioned.  Acts  of  bankruptcy  were 
committed  by  Howard  and  Gibbs  on  the 
10th  day  of  January  1821.  The  commis- 
sion was  dated  the  22d  day  of  August  in 
the  same  year.  The  alleged  balance  of 
846/.  19 s.  Id,,  which  the  plaintiffs  sought 
to  recover,  arose  upon  the  account  stated 
in  this  pass-book,  by  withdrawing  from  the 
credit  side  certain  instalments  of  annuities 
granted  to  the  defendant  by  Henry  Michael 
Goold,  the  Marquis  Wellesley,  and  the 
Duke  of  Marlborough  ;  which  instalments 
bad  never  been  received  by  the  bankrupts 
from  the  grantors  of  these  annuities. 

The  circumstances  respecting  these  an- 
nuities are  as  follows  :— 

First — In  respect  of  Goold's  annuity. 
Prior  to  the  year  1815,  Goold  had  granted 
several  annuities  to  different  persons,  for 
whom  the  bankrupts  were  agents ;  and  the 
accounts  of  such  annuities  were  entered  hi 
the  ledger  of  the  bankrupts  in  the  manner 
before  described.  In  some  of  these  annui- 
ties the  bankrupt  Howard  was  a  trustee, 
and  in  others  the  bankrupt  Gibbs.  These 
annuities  were  secured  on  certain  estates 
belonging  to  Goold,  in  Ireland,  of  which 
estates  the  bankrupts,  prior  to  1815,  had 
been  appointed  receivers.  The  rents  of 
the  estates  in  Ireland  were  not  sufficient  to 
discharge  the  annuities  secured  thereon 
prior  to  1815.  In  January  1815,  the  de- 
fendant, through  the  agency  of  the  bank- 
rupts, became  the  purchaser  of  an  annuity 
from  Goold  of  216/.,  the  consideration 
money  for  which  was  1,400/,  This  annuity 
was  secured  on  Goold's  estates  in  Ireland* 
An  account  was  opened  in  the  ledger  of  the 
bankrupts,  in  the  names  of  the  grantor,  and 
grantee ;  and  from  the  time  such  annuity 
was  granted  down  to  the  4th  day  of  May 
in  the  year  1820,  the  grantor  is  regularly 
debited,  and  the  grantee  credited  with  this 
annuity,  from  time  to  time,  though  not  al- 
ways at  the  precise  periods  at  which  it  be- 
came due.  The  grantee  was  regularly  de- 
bited with  a  commission  of  two  and  a  half 
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per  cent,  and  stamps  for  receipts,  upon 
every  credit  that  was  given  to  him  for 
the  annuity.  Balances  were,  from  time  to 
time,  struck  in  the  ledger  and  the  pass-book, 
after  the  defendant  was  credited  with  the 
instalments  of  this  annuity.  The  pass- 
book, made  up  by  the  bankrupts  and  de- 
livered to  the  defendant,  contains  all  the 
items,  both  on  the  credit  and  debit  side  of 
the  grantee's  account  in  the  ledger,  though 
not  exactly  corresponding  as  to  dates,  but 
with  this  distinction,  as  to  the  last  item  on 
the  credit  side  of  the  4th  day  of  May  in  the 
year  1 820,  the  entry  in  the  pass-book  is 
as  follows :— "  May  4,  1820.  By  H.  M. 
Goold,  one  year's  annuity,  due  11th  January 
last,  (not  yet  received)  144/.  In  the  ledger 
the  words  "  not  yet  received"  are  omitted. 
In  both  the  pass-book  and  the  ledger,  the 
defendant  is  debited  with  the  commission 
on  this  sum.  Statements  of  the  arrears  of 
the  annuity  were  delivered  by  the  bank- 
rupts to  the  grantor  after  the  instalments 
had  been  credited  to  the  grantee  in  the  bank- 
rupts' ledger  and  pass-book.  In  the  year 
1817,  Goold  took  the  benefit  of  the  insol- 
vent act,  prior  to  which  the  usual  notice 
was  given  to  the  defendant  as  one  of  the 
creditors.  The  plaintiffs  sought  to  with- 
draw from  the  credit  side  of  the  defendant's 
account  in  the  ledger  and  pass-book  all  the 
instalments  of  this  annuity  with  which  he 
had  been  credited  from  the  time  it  had  been 
granted;  withdrawing,  at  the  same  time, 
from  the  debit  side  of  the  account,  all  the 
charges  for  commission  and  stamps  with 
which  he  had  been  debited  at  the  time  such 
instalments  had  been  credited.  The  bank- 
rupts had  not  received  from  Goold  or  his 
estate  any  of  the  sums  of  money,  with  which 
they  had  credited  the  defendant  on  account 
of  this  annuity. 

Secondly  —  In  respect  of  the  Marquis 
Wellesley's  annuity.  The  bankrupts  re- 
ceived the  instalments  of  an  annuity  of 
151/.  which  had  been  granted  to  the  de- 
fendant, by  the  Marquis  Wellesley  in  the 
year  1812.  The  account  of  this  annuity 
was  kept  in  the  bankrupts'  ledger  in  the 
names  of  the  grantor  and  grantee,  and  the 
grantee  was  regularly  credited,  and  the 
grantor  debited  with  the  instalments  of  the 
annuity.  The  grantee  was  also  debited 
with  a  commission  of  two  and  a  half  per 
cent.,  and  receipt  stamps  on  all  instalments 


with  which  he  was  credited.  The  pass* 
book,  in  respect  of  this  annuity,  contained 
the  same  debits  and  credits  as  the  ledger. 
In  the  pass-book  on  the  debit  side,  under 
the  date  of  the  4th  day  of  May  1820,  there 
was  the  following  entry  contained  also  in 
the  ledger : — "  To  Marquis  Wellesley  one 
and  a  quarter  year's  annuity,  due  7th  Sept. 
1818,  188/.  15*. ;" — and,  on  the  credit  side, 
the  following  entry  also  contained  in  the 
ledger :  —  "By  commission  returned  on 
188/.  15*.,  4/.  17*.  4rf."  These  were  the 
last  items  of  any  description,  either  on  the 
debit  or  credit  side  of  the  pass-book.  A 
balance  was  then  struck,  making  the  de- 
fendant a  debtor  to  the  amount  of  888/. 
14*.  Id.  Of  this  sum  of  188/.  15*.  (being 
the  amount  of  five  quarterly  payments  of 
Lord  Wellesley's  annuities,)  so  carried  to 
the  debit  of  the  defendant's  account,  the 
defendant  had  been  credited  with  one  quar- 
ter in  June  1816,  and  debited  with  the 
commission  and  stamps  thereon ;  he  had 
been  credited  with  one  half-yearly  pay- 
ment in  April  1818,  and  debited  at  the 
same  time  with  commission  and  stamps 
thereon;  and  he  was  credited  with  the 
remaining  half-yearly  payment  in  November 
1818,  and  debited  at  the  same  time  with 
commission  and  stamps.  A  balance  was 
struck  in  the  pass-book  after  the  entry  of 
each  of  these  credits.  The  bankrupts  had 
not  received  this  sura  of  188/.  15*.  from 
the  grantor  of  the  annuity.  The  instal- 
ments of  this  annuity,  with  which  the  de- 
fendant had  been  credited  prior  to  the  year 
1816,  had  been  received  by  the  bankrupts 
from  the  Marquis  Wellesley.  On  the  17th 
day  of  July  1821,  the  defendant  filed  a 
bill  against  the  Marquis  Wellesley  in  the 
Court  of  Chancery,  in  Ireland,  in  which  bill 
he  claimed,  as  due  to  him  from  the  Marquis 
Wellesley,  on  the  7th  day  of  September 
1820,  twelve  quarterly  payments  of  this 
annuity  of  151/. ;  and,  in  an  affidavit  made 
by  the  defendant  in  the  same  cause,  in  the 
Court  of  Chancery  in  Ireland,  on  the  15th 
March  1 822,  the  defendant  swears,  that  on 
the  7th  Sept.  1820,  twelve  quarterly  pay- 
ments of  this  annuity  were  due  and  awing 
to  him  from  the  Marquis  Wellesley. — 
The  plaintiffs  sought  in  this  action  to  with- 
draw from  the  credit  of  the  defendant's  ac- 
count this  sum  of  188/.  15*.,  after  deduct- 
ing therefrom  the  commission  and  stamps, 
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with  which  the  defendants  had  been  de- 
bited. 

Thirdly — In  respect  of  the  Duke  of  Marl- 
borough's annuity.  In  January  1818,  the 
defendant,  through  the  agency  of  the  bank- 
rupts, became  the  purchaser  of  an  annuity 
of  200/.  from  the  Duke  of  Marlborough, 
the  consideration  money  for  which  was 
1,200/.  An  account  was  opened  in  die 
ledger  of  the  bankrupts,  in  the  names  of  the 
grantor  and  grantee.  In  the  pass-book,  the 
defendant  is  debited  on  the  10th  day  of 
January  1818,  with  the  purchase  money, 
1,200/. ;  and,  on  the  16th  day  of  June  1818, 
with  the  insurance  of  the  Duke  of  Marl- 
borough's life,  58/.  12*.  3d.  Both  these 
items  are  entered  in  the  bankrupts'  ledger ; 
but  the  ledger  contains  no  further  entries  as 
respects  this  annuity.  In  the  pass-book; 
the  defendant  is  credited  on  the  21st  day  of 
August  1816,  with  one  half-yearly  pay- 
ment of  this  annuity,  due  10th  day  of  July, 
100/.,  and  is  debited  on  the  same  date  with 
commission  of  two  and  a  half  per  cent,  on 
this  sum,  and  receipt  stamps  on  the  same 
date  after  this  entry.  A  balance  is  struck  in 
the  pass-book  under  the  date  of  the  18th 
of  November  1818,  the  same  half-yearly 
payment  of  100/.  is  carried  to  the  debit 
side  of  the  defendant's  account,  and  the 
commission  thereon,  and  stamps,  under  the 
same  date,  are  placed  to  his  credit  on  the 
same  date.  After  this  entry,  a  balance  is 
struck  in  the  pass-book.  The  pass-book 
contains  a  few  entries  on  the  debit  and  cre- 
dit side,  after  these  of  the  12th  November 
1818.  A  balance  is  struck  on  the  19th 
day  of  March  1819  ;  and,  on  the  4th  day 
of  May  1820,  a  balance  is  again  struck, 
making  the  defendant  a  debtor,  to  the 
amount  of  288/.  14*.  lid.  This  balance 
is  the  last  entry  of  any  description  in  the 
pass-book.  The  bankrupts  did  not  receive 
from  the  Duke  of  Marlborough  the  half 
year's  annuity  of  100/.,  which  they  origi- 
nally credited  the  defendant  with.  The 
plaintiffs  sought  to  withdraw  the  sum  from 
the  credit  side  of  the  account,  after  allow- 
ing for  the  commission  and  stamps,  which 
die  bankrupts  had  debited  the  defendant 
with,  on  account  of  this  instalment. 

If  all  the  sums  credited  on  account  of 
Goold's  annuity,  the  sum  of  188/.  15*. 
credited  on  account  of  Marquis  Wellesley's 
annuity,  and  the  sum  of  100/.  credited  on 


account  of  the  Duke  of  Marlborough's  an- 
nuity are  struck  out  of  the  credit  side  of  the 
defendant's  account,  the  balance  in  favour 
of  the  plaintiffs  is  846/.  19*.  l<f. 

If  the  sum  of  144/.,  the  last  item  credited 
on  account  of  Goold's  annuity,  is  struck 
out  from  the  credit  side ;  but  the  other 
items,  credited  on  account  of  that  annuity 
retained  on  the  credit  side,  but  the  188/.  15*. 
on  account  of  Marquis  Wellesley's  annuity, 
and  the  100/.  on  account  of  the  Duke  of 
Marlborough's  annuity  are  struck  out  from 
the  credit  side,  the  balance  in  favour  of  the 
plaintiffs  is  865/.  16*.  7<L 

If  all  the  sums  credited  on  account  of 
Goold's  annuity  are  retained  on  the  credit 
side,  but  the  188/.  15*.,  and  the  100/.  cre- 
dited on  account  of  Marquis  Wellesley's 
annuity,  and  the  Duke  of  Marlborough's 
annuity,  are  struck  out,  the  balance  in  fa- 
vour of  the  plaintiffs  is  225/.  8*.  7cL 

If  all  the  sums  credited  on  account  of 
Goold's  annuity  are  retained  on  the  credit 
side,  and  also  the  sum  of  100/.  credited  on 
account  of  die  Duke  of  Marlborough's  an- 
nuity, but  the  sum  of  188/.  15*.  credited 
on  account  of  Marquis  Wellesley's  annuity, 
be  struck  out,  the  balance  in  favour  of  the 
plaintiffs  is  127/.  18*.  Id. 

If  all  die  sums  credited  on  account  of 
Goold's  annuity  are  retained  on  the  credit 
side,  and  also  the  sum  of  188/.  15*.,  cre- 
dited on  account  of  Marquis  Wellesley's 
annuity,  but  the  sum  of  100/.  on  account 
of  the  Duke  of  Marlborough's  annuity  be 
struck  out,  the  balance  in  favour  of  the 
plaintiffs  is  41/.  8*.  Id. 

If  all  the  sums  credited  on  account  of 
Goold's  annuity,  Marquis  Wellesley's,  and 
the  Duke  of  Marlborough's,  are  retained 
on  the  credit  side,  the  balance  is  in  favour 
of  the  defendant. 

Being  of  opinion  upon  the  facts  here 
stated,  that  the  defendant  is  entitled  to  a 
verdict,  I  do  award,  order,  and  direct,  a 
verdict  to  be  entered  for  the  defendant. 
But,  if  the  Court  shall  be  of  opinion  that 
the  plaintiffs  are  entitled  to  a  verdict,  then 
I  do  award,  order,  and  direct,  by  and  with 
the  consent  of  the  attornies  for  the  plaintiffs 
and  defendant,  that  a  verdict  shall  be  en- 
tered for  such  sum  as  the  Court  shall,  upon 
the  facts  stated  in  this  award,  conceive  the 
plaintiffs  are  entitled  to  recover. 

Upon  this  award  the  plaintiffs  obtained  a 
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role,  calling  on  the  defendant  to  show  cause 
why  so  much  of  such  award  as  directed  a 
verdict  for  the  defendant,  should  not  be  set 
aside,  and  why  instead  thereof  a  verdict 
should  not  he  entered  for  the  plaintiffs  for 
846/.  19*.  Id.,  or  for  such  other  sums  in  the 
said  award  mentioned,  as  the  Court  should 
direct,  on  the  ground  that,  upon  the  con- 
tents of  the  said  award,  it  appears  that  the 
verdict  ought  not  to  have  been  granted  to 
or  entered  for  the  defendant ;  but,  on  the 
contrary,  that  it  ought  to  have  been  directed 
to  be  entered  for  the  plaintiffs,  for  the  whole 
or  for  some  part  of  the  first  mentioned 
sum; — and  it  was  ordered  that  the  rule 
should  be  inserted  as  a  special  case  in  the 
paper  for  argument. 

Mr.  Scarlett  for  the  plaintiffs,  stated  the 
substance  of  the  award.  With  respect  to 
Goold's  annuity,  he  appeared  to  admit 
that  he  was  bound  by  the  case  of  Shaw  and 
others  v.  Picton,  (1)  except,  as  to  the  144/. 
which  had  been  credited  by  the  bankrupts ; 
but  with  the  addition  "  not  yet  received." 
As  to  that  sum,  therefore,  he  contended  the 
plaintiffs  were  clearly  entitled  to  recover ; 
the  account  in  that  respect  being  kept  open* 
The  commission  charged  upon  it  could  make 
no  difference ;  as  it  was,  obviously,  commis- 
sion charged  upon  a  sum  in  expectation 
only ;  and  which  commission  was  to  be  de- 
ducted if  the  sum  should  not  be  received. 

As  to  the  Marquis  Wellesley's  annuity — 
of  the  right  of  the  assignees  to  claim  this 
sum  there  can  be  no  doubt.  The  mere  cir- 
cumstance of  entering  it  on  the  credit  side 
did  not  mislead  the  defendant :  he  knew  it 
had  not  been  in  fact  received ;  and  not  only 
swore  that  it  was  not  paid,  but  instituted 
proceedings  against  the  Marquis  to  re- 
cover it. 

As  to  the  Duke  of  Marlborough's  annuity, 
this  part  of  the  account  is  open  to  the  same 
observation  as  that  which  applied  to  the 
last.  The  sum  was,  in  the  first  instance, 
catered  as  received ;  but  was  afterwards 
recalled ;  and  the  balance  struck  according 
to  the  corrected  state  of  the  account.  This 
was  done  by  the  assent  of  the  defendant,  as 
appears  by  the  subsequent  entries,  and  his 
not  making  any  complaint  or  protest. 

Mr,  Serjeant  Toddy  contra. — The  course 

(1)  4  B.  &  C.  715;  4  Law  Joarn.  K.B.  29. 


of  dealing  between  the  bankrupts  and  the 
defendant  shows  that  they  were  to  take  the 
risk  at  a  certain  commission.  The  entries 
in  the  book  on  one  side,  and  the  charge  for 
commission  on  the  other,  form  an  admission 
that  the  sum  has  either  been  actually  re- 
ceived, or  is  to  be  so  considered  as  between 
the  bankrupts  and  the  defendant.  This  was 
the  construction  put  upon  similar  dealings, 
in  the  case  of  Shaw  and  others  v.  Picion,  (£) 
They  agreed  to  stand  as  agents  del  credere* 
These  observations  apply  to  all  the  annui- 
ties ;  but  especially  to  Goold's.  As  to  the 
Marquis  Wellesley's,  the  account  as  made 
up  by  the  bankrupts  themselves,  cannot  be 
altered  by  the  subsequent  act  of  the  defen- 
dant, who,  upon  their  failure,  had  a  right 
to  resort  to  the  annuitant.  This  was  per- 
fectly consistent  with  the  course  of  dealing; 
and  cannot  be  objected  to  by  the  assignees : 
inasmuch  as  any  sum  recovered  from  the 
annuitant  would  relieve  their  estate.  As  to 
the  Duke  of  Marlborough's  annuity — the 
defendant's  case  in  this  respect,  is  not  so 
strong  as  it  is  in  the  others ;  but  the  gene- 
ral principle  is  not  the  less  applicable.— 
Where  a  person  charges  himself  with  a 
knowledge  of  the  circumstances,  he  ought 
not  to  be  allowed  to  open  the  transaction 
afterwards.  This  was  decided  in  Andrews 
v.  Hancock,  (3)  and  Spragg  v.  Ham- 
mond, (4)  in  which,  after-claims  for  deduc- 
tions from  rent,  in  respect  of  previous  taxes 
were  disallowed.  The  principle  applies 
still  stronger  in  the  present  case,  because  the 
bankrupts  took  for  themselves  a  certain 
commission.  It  cannot  be  allowed  that  they 
should  retain  the  commission  on  the  chance 
of  obtaining  the  money  of  the  annuitant ; 
and  yet  have  the  liberty  of  afterwards  re- 
ceding from  the  contract.  Jhey  must  be 
bound  by  their  own  act ;  especially  as  they 
have  claimed  a  reward  for  the  risk  which 
they  were  to  run. 

The  Court  were  of  opinion  that  the  plain- 
tiffs were  entitled  to  recover  a  part  of  the 
sum  which  they  claimed. 

As  to  Goold's  annuity,  they  thought  the 
defendant  was  entitled  to  retain  all  the 
sums  entered  to  his  account  on  the  credit 
side,  except  the  144/.  which  was  distinctly 


t)  4  B.  &  C.  724 ;  4  Law  Joarn.  K.B.  33. 
3)  3  Moore  f  78  ;  1  B.  &  B.  37. 
(4)  4  Moore  431  ;  t  B.  &  B.  59. 
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notified  to  him  as  not  having  been  received. 
The  entry  therefore  was  qualified  and  con- 
tingent. In  could  not  mislead  the  defen- 
dant ;  and  it  left  the  bankrupts  liable  to  re- 
turn the  commission  which  they  charged  on 
the  other  side. 

As  to  the  Marquis  Wellesley's  annuity — 
if  the  case  had  rested  on  the  pass-book, 
it  would  certainly  appear  to  be  in  the  de- 
fendant's favour  as  to  this  branch  of  the 
account ;  and  would  thereupon  fall  within 
the  principle  laid  down  in  Shaw  and  others 
y.  Picton.  But  the  defendant  by  his. own 
act,  had  shown  that  he  was  not  misled : 
that  he  understood  the  bankrupts  as  not 
having  in  fact  received  the  money ;  inas- 
much as  he  did  not  dissent  from  the  cor- 
rected balance,  and  as  he  proceeded  against 
the  annuitant ;  and  swore  that  the  money 
had  not  been  paid.  He  therefore  acquiesced 
in  the  account  being  treated  as  not  con- 
clusive. 

As  to  the  Duke  of  Marlborough's  an- 
nuity,— upon  this  part  of  the  case  there 
could  be  no  doubt.  It  was  conceded  that 
the  defendant  would  have  been  entitled  to 
retain  the  100/.  entered  to  his  credit,  if  it 
had  not  been  for  the  subsequent  balance 
struck  on  a  recall  of  that  sum.     But  he  ac- 

Suiesced  in  the  sum  struck  as  a  balance  on 
le  corrected  state  of  the  items. 
Their  judgment  would  therefore  be  for 
the  defendant,  as  to  all  the  sums  claimed 
in  respect  of  Goold's  annuity  except  144/.; 
and  for  the  plaintiffs  as  to  the  sums  claimed 
in  respect  of  the  annuities  granted  by  the 
Marquis  Wellesley  and  the  Duke  of  Marl- 
borough. 

Judgment  accordingly. 
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BATES  V.  PILLING  AND 
SEDDON. 


Trespass — Attorney. 

1.  Trespass  lies  against  an  attorney  as 
well  as  his  client,  the  party,  in  respect  of  the 
seizure  of  goods  under  a  writ  of  execution 
which  is  afterwards  set  aside. 

2.  But  where  process  is  lawfully  issued,  is 
in  a  course  of  execution,  and  is  afterwards 
rendered  unnecessary,  it  is  not  incumbent  on 
the  party  who  issued  the  process  to  he  active 
in  stopping  its  execution.    The  activity  should 


then  be  by  the  party  against  whom  it  has 
been  properly  issued  in  the  first  instance. 

3.  Accordingly,  where,  afterpayment  of 
debt  and  costs  to  the  attorney f  the  agent,  not 
being  in  due  time  apprized  of  this  fact,  issued 
execution,  under  which  the  debtor's  goods  were 
taken, — it  was  held,  that  trespass  lay  against 
the  creditor  and  the  attorney,  as  the  act  of 
misfeazance  had  been  committedafter  the  pay- 
ment of  the  debt  and  costs;  though,  if  the 
execution  had  been  issued  before  payment,  it 
would  not  have  been  absolutely  necessary  for 
them  to  interfere  and  stop  it. 

Trespass,  for  entering  the  plaintiff's 
dwelling-house,  at  Furness,  in  the  county 
of  Chester,  seising  ten  pieces  of  broad 
cloth,  and  converting  them  to  the  defen- 
dants' own  use.-— A  second  count,  for  the 
seizure  and  conversion. 

Plea — The  general  issue. 

Upon  the  trial,  before  Mr.  Chief  Justice 
Warren  and  Mr.  Justice  Jervis,  at  the  last 
Autumn  assizes  for  the  county  of  Chester, 
it  appeared,  that  the  defendant  Pilling,  who 
is  a  manufacturer  at  Manchester,  had  em- 
ployed the  other  defendant,  Seddon,  an 
attorney,  also  residing  at  the  same  place, 
to  recover  a  debt  of  2/.  5s.,  due  to  him 
from  the  plaintiff;  that  Seddon,  after  mak- 
ing several  unsuccessful  applications,  in  the 
early  part  of  March,  instructed  his  agent  at 
Chester  to  commence  legal  proceedings. 
On  the  25th  of  March,  the  plaintiff  was 
served  with  a  distringas,  to  attend  the 
county  court  at  Chester ;  and,  on  the  same 
day,  went  to  Manchester,  and  paid  the  sum 
of  51.  to  Mr.  Seddon,  for  the  debt  and  costs. 
Mr.  Seddon  had  previously  instructed  his 
agent  at  Chester  to  issue  a  justicies ;  and 
on  the  29th,  the  day  on  which  this  justicies 
was  returnable,  he  wrote  him  word  of  the 
payment.  Before  the  arrival  of  the  letter 
containing  this  information  at  Chester,  the 
agent  had  signed  judgment,  taken  out  exe- 
cution, and  put  the  writ  into  the  hands  of  a 
sheriff's  officer,  who  made  a  levy  upon  the 
goods  mentioned  in  the  declaration,  on  the 
3 1  st.  The  County  Court,  upon  an  affidavit 
of  the  present  plaintiff,  granted  a  rule  nisi, 
to  show  cause  why  the  judgment  and  exe- 
cution should  not  be  set  aside  with  costs, 
and  why  the  goods  and  chattels  seised 
under  the  execution  should  not  be  forth- 
with returned.    This  rule  was  afterwards 
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made  absolute,  but  the  goods  still  remained 
in  the  hands  of  the  sheriff's  officer,  who 
had  previously  told  the  plaintiff  he  might 
have  them  whenever  he  chose  to  send  for 
them. 

The  counsel  for  the  defendants,  upon  the 
evidence  of  these  facts,  objected  that  the  ac- 
tion of  trespass  could  not  be  maintained 
against  either  of  the  defendants.  In  order 
to  support  this  action,  the  parties  charged 
must  be  aiding  in  the  offence.  Pilling  was 
no  actor  in  the  seizure  of  the  plaintiff's 
goods,  nor  did  he  give  any  instructions  that 
the  levy  should  be  made,  or  the  writ  issued. 
The  case  of  Barker  v.  Braham,  (\)  pre- 
sented this  difference,  that  there,  directions 
were  actually  given,  by  the  client,  to  issue 
execution.  Neither  was  Mr.  .Seddon  an- 
swerable, inasmuch  as  he  had  given  no 
instructions  after  those  to  issue  ajusticies, 
and  had  done  no  act  to  forward  the  execu- 
tion. Page  v.  rViple,  (2)  ScJieibel  v.  Fair- 
bain,  (3)  and  Gibson  v.  Chater,  (4)  were  all 
actions  of  a  different  nature,  and  where 
malice  was  an  essential  ingredient.  Had 
the  present  defendants  been  liable  in  any 
way,  an  action  on  the  case  would  have  been 
the  proper  form  of  proceeding,  and  not  tres- 
pass, which  was  clearly  not  maintainable. 

To  these  objections,  it  was  answered,  that 
the  decision  in  Barker  v.  Braham  sufficiently 
established  the  liability  of  both  the  parties 
upon  the  record ;  that  the  distinctions  made 
were  unimportant,  and  did  not  affect  either 
of  the  points  raised  by  these  objections ; 
but,  on  the  contrary,  that  the  principles 
there  laid  down,  plainly  showed  that  tres- 
pass was  the  proper  form  of  action,  and 
that  the  defendants  were  the  parties  against 
whom  that  action  must  be  brought. 

The  learned  Judges  concurred  in  think- 
ing, that  it  was  essential  to  preserve  the 
boundaries  between  different  actions  ;  and, 
upon  the  authorities  cited,  that  the  objec- 
tions to  the  proceeding  in  trespass  were 
good.  It  might,  however,  be  the  better 
course,  not  to  direct  a  nonsuit ;  but,  should 
a  verdict  be  found  for  the  plaintiff,  to  give 
liberty  to  move  the  Court :  and  accordingly, 
a  verdict,  with  Is.  damages,  was  found  for 
the  plaintiff. — It  was  admitted,  that  there 

(1)3  Wits.  368. 
(«)  3  East,  314. 
(3)  1  B<».&  Pit).  388. 
<4>  t  Bos.  &  Pol.  129. 
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was  no  imputation  on  Mr.  Seddon,  the  whole 
transaction  complained  of  arising  out  of  a 
mere  omission  to  write  to  the  agent  in  the 
first  instance,  on  the  debt  and  costs  being 
paid. 

Mr.  Campbell,  for  the  defendant  Seddon, 
now  moved  to  set  aside  the  verdict,  and  to 
enter  a  nonsuit.  He  contended  that  the 
action  of  trespass  could  not  be  supported, 
and  that  the  defendant  Seddon  was  not  an- 
swerable for  the  consequence  of  a  mere 
non-J'eazancc,  in  failing  to  give  notice  to  his 
agent  at  Chester,  in  time  to  prevent  the 
seizure.  The  case  of  Barker  v.  Braham 
went  the  farthest  of  any  in  determining  the 
liabilities  of  an  attorney  ;  but  there,  the 
attorney  conducted  the  process  himself,  and 
was  consequently  acquainted  with  the  fact 
of  payment.  Here,  it  was  by  an  agent, 
who  knew  nothing  of  the  debt  having  been 
discharged  at  the  time  he  proceeded,  under 
a  legal  authority,  to  levy  for  its  amount. 

±i[r.  Chit  lit.  for  Pilling. — The  arguments 
offered  on  behalf  of  Seddon  are  still  stronger 
as  applicable  to  Pilling.  He  did  not  know 
that  the  debt  was  discharged  ;  nor  did  he 
take  any  step  in  the  conduct  of  the  pro- 
ceedings. 

[il/r.  Justice  Bay  ley. — By  his  attorney  or 
agent,  he  signed  judgment,  and  took  out 
execution.] 

These  were  the  acts  of  the  inferior  Court. 

\_M/.  Justice  Bay  ley. — No ;  that  Court  set 
the  judgment  aside.] 

The  party  was  not  to  blame  for  the  error 
of  his  attorney  in  the  practice  of  the  court. 
The  acts  done  under  the  writ  of  execution 
are  not  the  subject  of  trespass,  as  such  a 
writ  is  similar  to  a  magistrate's  warrant. 
The  party  acting  under  such  a  warrant, 
although  erroneously  granted  by  the  magis- 
trate, it  has  been  determined,  is  not  liable 
to  an  action  of  trespass.  (5)  Page  v.  ffi- 
ple  (6)  clearly  shows,  that  no  obligation  was 
imposed  upon  either  of  the  defendants  to 
prevent  the  execution. 

The  Court  said,  the  case  of  Page  v.  Wiple 
differed  materially  from  the  present.  The 
defendant  Pilling  was  clearly  answerable  for 
the  acts  of  his  attorney :   they  were  both 

(5)  3  Esp.  N.P.C.  96. 

(6)  3  East,  314. 
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one,  and  were  both  actors  in  the  illegal  pro- 
ceeding against  the  plaintiff.  Both,  by  their 
agent,  signed  what  appeared  to  be  a  judg- 
ment, and  acted  under  it.  This  turns  out  to 
be  no  judgment ;  and  therefore  could  give 
them  no  authority.  There  could  be  no 
doubt,  that  for  suing  out  process  after  a  debt 
has  been  paid,  an  action  of  trespass  lies. 

Rule  refused. 


1826.     \ 
Nov.  7.    3 


PIOOT,  CLERK,  V.  SILLJTOE. 


Tithes—Pleading. 

An  allegation  of  a  custom  to  set  out  and 
take  tithes  in  a  particular  mode  "  nithin  the 
parish,  the  bounds f  limits,  and  titheable 
places  thereof"  is  sufficiently  satisfied  by 
proof  of  the  custom  within  any  part  of  the 
parish. 

This  was  an  action  of  debtlty  the  plaintiff 
as  rector  of  the  parish  of  Edgmond,  in  the 
county  of  Salop.  The  first  count  of  the 
declaration  was,  for  not  setting  out  the  tithes 
of  hay  of  sixty  acres  of  land,  of  which  the 
defendant  was  the  occupier.  The  second 
count  alleged  a  custom  "  within  the  parish, 
the  bounds,  limits,  and  titheable  places 
thereof,"  to  set  out  every  eleventh  cock  of 
made  hay,  for  the  tithe  of  grass,  &c.  At 
the  trial,  before  Mr.  Baron  Garrow,  at  the 
Salop  Summer  Assizes  1 826,  the  evidence 
proved  the  custom  as  averred  ;  but  proved 
it  only  as  to  a  part  of  the  parish.  A  ver- 
dict was  found  for  the  plaintiff,  reserving 
the  question  of  law,  whether  the  custom 
above  stated  must  be  proved  to  have  pre- 
vailed to  the  extent  of  the  whole  parish  ; — 
and  accordingly 

Mr.  Taunton  now  moved  for  a  new  trial. 
The  question  was,  whether  the  mode  of 
titheing  was  proved  in  the  manner  stated 
in  the  declaration. ,  The  custom  was  al- 
leged to  extend  over  the  whole  parish  ;  for 
such  must  be  taken  to  be  the  meaning  of 
the  words  "  within  the  parish,  the  bounds, 
and  limits,"  &c.  The  parish,  however,  was 
divided  into  several  townships,  in  some  of 
which  there  was  a  modus.  A  custom  must 
be  proved  as  largely  as  it  is  laid ;  and  espe- 
cially does  the  rule  apply  to  this  case,  in- 
asmuch as  the  verdict  given  on  this  issue, 


if  allowed  to  stand,  would  be  evidence  in 
any  future  action,  that  all  the  townships 
comprehended  within  the  parish,  had  paid 
tithes  in  the  manner  alleged.  It  should 
have  been  alleged  in  the  same  manner  as  a 
right  of  common  is  set  out  in  pleading, 
with  the  exception  as  to  those  parts  over 
which  it  is  not  intended  to  carry  the  alleged 
right. 

The  Court  said — The  custom  as  laid 
does  not  substantially  state  that  it  prevails 
throughout  the  parish ;  but  the  fair  con- 
struction of  the  averment  is,  that  in  all 
places  where  hay  is  titheable  in  kind,  this 
custom  obtains.  If  the  words  had  been 
"  within  the  parish  and  every  part  thereof" 
the  argument  would  have  been  very  strong ; 
but  here  they  are  satisfied,  if  the  custom 
as  stated  existed  in  any  part  of  the  parish. 

Rule  refused. 


1826 
Nov 


6.     "> 
.  9.  J 


WYNNE  V.  BLAIR. 


Evidence —  Ownership. 

1.  Acts  of  ownership  exercised  upon  one 
piece  of  waste,  or  inclosed  land,  cannot  be 
admitted  as  evidence  of  title  to  another,  wn- 
less  such  a  connexion  between  the  two,  as  may 
lead  to  a  fair  inference  that  they  are  both 
parcel  of  the  same  district,  manor,  or  estate, 
shall  have  been  previously  established. 

2.  But  evidence  of  several  tracts  of  land 
having  passed  under  one  royal  grant  to  the 
same  parties,  and  of  these  tracts  being  com- 
prehended in  one  manor,  (although  the  legal 
existence  of  that  manor  may  be  doubtful^)  is 
sufficient  preliminary  proof  to  raise  such  a 
presumption ;  and,  therefore,  to  justify  the 
admission  of  acts  done  upon  any  one  or  more 
of  those  tracts,  to  affect  the  rest. 

This  was  an  action  of  trespass  for  break- 
ing and  entering  certain  closes,  named  in 
different  counts  of  the  declaration,  getting 
and  carrying  away  slates  from  a  quarry, 
and  also  for  killing  and  carrying  away 
game. 

The  pleas  were — the  general  issue ;  li- 
berum  tenementum  in  the  defendant;  and 
liberum  tenementum  in  five  other  persons  ; 
under  whom  the  defendant  justified. 
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The  issue  ultimately  joined  was,  upon 
the  question  whether  the  soil  of  the  loci  in 
quo  was  in  the  defendant,  or  in  any  one  of 
those  under  whom  he  claimed ;  and  averring 
the  same  to  be  in  the  plaintiff. 

At  the  trial,  before  Mr.  Baron  Garrow, 
Salop  Summer  Assizes  1826,  the  plaintiff 

S reduced  a  grant  and  confirmation  from 
Ling  Edward  1st,  in  which  a  charter  from 
Llewellen,  son  of  Geware  prince  of  North 
Wales,  to  the  monks  of  Conway,  dated 
7th  idea  January  1198,  is  set  forth  by  m- 
epeximus.  In  this  charter,  Llewellen  granted 
to  the  monks  of  Conway,  sixteen  tracts  of 
land  in  Denbighshire  and  Carnarvonshire, 
by  metes  and  bounds ;  and  the  loci  in  quo  in 
the  declaration  lay  in  two  only  of  these 
tracts.  Among  much  other  documentary 
evidence,  the  plaintiff  also  produced  a  grant 
of  the  3£d  of  Queen  Elizabeth  to  Robert 
Wyn  ap  Cadwallader,  of  divers  farms  &c. 
parcel  of  the  possessions  of  the  late  monas- 
tery of  Conway;  and  an  inquisition  post 
mortem  on  Cadwallader  ap  Wynne,  son  of 
the  said  Robert,  whereby  the  jury  found  that 
the  said  Cadwallader  levied  a  fine  of  the 
manor  of  Hyratheog,  and  died  seised  there- 
of &c.  Within  the  boundaries  of  the  dis- 
trict of  land,  which  in  no  document  of  prior 
date  was  called  a  manor,  the  closes  whereon 
the  alleged  trespasses  had  been  committed, 
were  situate;  and  the  plaintiff,  after  de- 
ducing a  title  to  himself  by  various  settle- 
ments, in  which  Hyratheog  was  also  called 
a  manor,  and  giving  further  written,  as  well 
as  some  verbal  evidence,  to  establish  the 
point  of  its  being  a  manor,  was  proceeding 
to  show  acts  of  ownership  exercised  within 
this  manor,  but  upon  other  tracts  than  those 
in  which  the  loci  in  quo  were  situate.  To 
this  evidence  an  objection  was  taken,  upon 
the  authority  of  Tyrwhitt  v.  Wynne,  (1)  in 
which  the  learned  Judge  had  refused  to 
permit  leases  of  other  lands  to  be  given  in 
evidence,  for  the  purpose  of  showing  a  title 
to  those  which  were  the  subject  of  trespass, 
unless  it  was  first  proved  that  these  were 
parcel  of  the  lands  to  which  the  leases  ap- 
plied. 

The  defendant's  counsel  contended,  that 
the  evidence  offered  must  be  rejected  on 
the  same  grounds,  as  no  such  proof  had 
been  adduced  as  would  necessarily  lead  to 

(1)  t  Barn.  U  Aid.  554. 


a  conclusion  that  the  places  in  question  were 
parcel  of  the  same  tract ;  but  that  on  the 
contrary,  they  were  treated  as  separate  and 
distinct  in  all  the  grants  which  had  been 
produced.  The  learned  Judge  overruled 
these  objections,  observing,  that  as  both  the 
tracts  passed  from  the  Crown  by  the  same 
grant,  they  might  be  considered  as  parcels 
of  the  same  district,  and  were  affected  by 
the  same  evidence.  He  thought  the  objec- 
tion rather  as  to  effect  than  admissibility, 
but  that  the  plaintiff  having  shown  the 
grant  from  the  Crown,  the  evidence  was  ad- 
missible. The  evidence  was  accordingly 
admitted ;  a  verdict  was  found  for  the  plain- 
tiff;— and  now 

Mr,  Taunton  moved  for  a  rule  nisi  for 
a  new  trial,  on  two  grounds  : — First ;  cer- 
tain acts  had  been  admitted  in  evidence, 
upon  wastes,  which  were  not  sufficient- 
ly proved  to  have  any  connexion  with 
the  places  in  question,  in  which  the  tres- 
passes were  committed.  A  great  deal  of 
evidence  had  been  offered  on  both  sides, 
all  tending  to  show  that  the  tracts  to  which 
the  evidence  was  applicable,  and  that  wherein 
the  alleged  trespasses  took  place,  were  se- 
parate and  unconnected  ;  they  were  known 
by  different  names,  and  though  they  certainly 
had  originally  passed  by  the  same  grant  to 
the  same  parties,  had  afterwards  become 
distinct  tenements,  and  separate  estates. 
In  the  case  of  Tyrwhitt  v.  Wynne,  (1)  it 
had  been  decided  that  some  preliminary 
proof  of  connexion  was  necessary,  before 
a  title  could  be  shown  to  one  estate  by 
acts  of  ownership  exercised  in  another. 
Here  there  was  no  preliminary  proof 
of  any  community  or  communication  be- 
tween the  owners  or  the  lands.  The  evi- 
dence was  therefore  improperly  admitted, 
and  must  have  had  a  powerful  effect,  as  the 
opposite  sides  were  so  equally  balanced 
that  the  smallest  weight  could  have  turned 
the  scale. — Secondly ;  because  the  learned 
Judge  had  misdirected  the  jury,  in  stating 
to  them  that  they  must  find  for  the  plain- 
tiff, unless  the  defendant  had  satisfied  them 
that  the  soil  was  his  soil  and  freehold ; 
when,  on  the  contrary,  he  should  have  told 
them  that  the  proof  of  property  in  the  soil 
and  freehold  rested  with  the  plaintiff. 

The  Lord  Chief  Justice  said — Upon  the 
whole  of  the  statement  now  made,  I  think 
there  should  be  no  rule.     I  admit  the  ge- 
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neral  principle,  that  a  connexion  between 
the  place  to  which  the  evidence  directly 
applies,  and  that  which  it  is  intended  to 
affect,  must  be  shown  before  any  acts  of 
ownership  with  this  object  can  be  admissi- 
ble. But  in  this  case,  at  the  time  the  evi- 
dence was  admitted,  I  am  not  prepared  to 
say  that  there  was  not  primd  facie  evidence 
of  such  connexion,  and  I  am  not  therefore 
prepared  to  say  that  the  evidence  was  in- 
admissible. If  afterwards  there  was  a  dis- 
connexion proved,  there  should  have  been 
an  application  to  the  Judge  to  mark  the  dis- 
tinction, and  to  state  to  the  jury  that  the 
evidence  ceased  to  apply. 

The  other  judges  concurred,  and  accord- 
ingly 

Rule  refused. 


1826.     ") 
Jov.  9.    3 


ROBERTS  V.  CHAMPION. 


Nov 

Debtor  and  Creditor. 

Although  no  one  has  a  right,  of  his  own 
motion,  to  pay  the  debt  of  another  person  ; 
yet  if  he,  whose  debt  has  been  thus  paid, 
should  of tenvards  assent  to  the  payment,  or 
recognize,  or  adopt  it,  or  show  by  his  conduct 
at  the  time  tliat  fie  does  not  object  to  it,  the 
person  who  has  thus  paid  the  debt  may  recover 
the  amount  in  an  action  for  money  paid  on 
his  account.  And,  if  he  be  present  at  the 
time,  it  seems  that  he  is  liable  to  an  action 
for  money  lent. 

This  was  an  action  of  assumpsit  upon 
the  money  counts  and  an  account  stated, 
tried  before  Mr.  Baron  Garrow,  at  the 
Oxford  Summer  assizes,  1826,  when  the 
following  appeared  to  be  the  material  cir- 
cumstances of  the  case. 

The  plaintiff,  some  time  previous  to  the 
action,  agreed  with  a  Mr.  Simonds,  a  brew- 
er, to  become  his  tenant  in  a  public  house, 
then  occupied  by  one  Hissey,  and  also  with 
Hissey  to  take  the  furniture,  fixtures,  &c. 
belonging  to  the  house,  at  a  valuation.  On 
the  day  when  he  was  to  receive  possession, 
the  valuation  was  found  to  amount  to 
347/.  1 8*.  3</.,  a  sum  much  above  what  the 
plaintiff  had  been  led  to  suppose  the  goods 
were  worth,  and  which  he  expressed  his 
inability  to  pay,  as  he  had  only  1 30/.  The 
clerk  of  Mr.  Simonds  desired  him  to  pay 


this  over  to  Hissey,  and,  in  the  plaintiff's 
presence,  drew  a  cheque  for  the  difference 
between  that  sum  and  the  amount  of  the 
valuation,  payable  to  Mr.  Simonds  himself. 
It  also  appeared  that  the  out-going  tenant, 
Hissey,  had  been  indebted  to  Simonds  for. 
rent  in  arrear,   and  beer  supplied   in   the 
course  of  trade,  to  the  amount  of  1 70/.  and 
to  Simonds's  brother  in  the  sum  of  12/.  for 
spirits ;  and  that  when  the  before-mentioned 
cheque  was  presented  at  the  bankers'  they 
refused  to  pay  it,  pointing  out  that  it  was 
only  payable  to  Simonds  himself;  and  fur- 
ther stating  that  they  had  received  his  direc- 
tions not  to  pay  it.     Simonds   afterwards 
obtained  possession  of  the  cheque,  and  de- 
ducting the  sums  above-mentioned,  due  from 
Hissey  to  himself  and  his  brother,  from  the 
amount  for  which  the  cheque  purported  to 
be  drawn,  paid  over  the  balance  of  about  551. 
to  Hissey.  Subsequently,  the  plaintiff  adver- 
tised the  goods  upon  the  premises  for  sale, 
and  employed  the  defendant  as  auctioneer. 
On  the  second  day  of  the  sale,  the  defendant 
was  served  with  a  notice  from  Simonds  not 
to  pay  over  the  proceeds  of  the  sale  to  the 
plaintiff,  as  a  docket  had  been  struck,  and  a 
commission  of  bankruptcy  was  to  be  issued 
against  him.     Simonds,  as  petitioning  cre- 
ditor, made  oath  to  a  debt  of  268/.  8*.  3d. 
for  money  lent  and  advanced,  and  goods 
sold  and  delivered,  and  upon  this  debt  ob- 
tained a  commission.     The  plaintiff  peti- 
tioned to  supersede  the  commission,  when 
the  Lord  Chancellor  ordered,  that  he  should 
be  at  liberty  to  prosecute  the  present  action, 
Simonds  undertaking  to  prove  a  trading,  or 
a  debt,  and  an  act  of  bankruptcy  against  the 
said  William  Roberts,  sufficient  to  support 
the  said  commission ;  and  the  debt  so  to 
be  proved,  to  be  such  a  debt  as  should  fall 
within  the  description  in   the    deposition 
made  by  him  the  said  Simonds,  under  the 
said  commission,  and  now  on  the  file  of  the 
proceedings  under  the  same,  and  no  other. 
Simonds  proved  a  debt  of  45/.  only  for 
goods,  consisting  of  beer  and  spirits,  sold 
and  delivered ;  and  the  only  question  that 
remained   to  consider    was,    whether   the 
transaction  with  respect  to  the  cheque  would 
constitute  him  a  creditor  for  "  money  lent 
and  advanced." 

The  learned  Judge,  after  overruling  an 
objection  taken  to  the  admission  of  any  evi- 
dence as  to  the  cheque,  as  it  was  not  on 
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stamped  paper,  expressed  his  opinion  to 
Che  jury,  that  as  Hissey  had  received  55l. 
6*.  3d.  on  account  of  the  cheque,  thereby 
deducting  out  of  that  cheque  the  debt  due 
from  Hissey  to  Simonds,  and,  as  Roberts 
had  possession  of  the  effects  to  the  amount 
of  that  cheque  and  the  130/.,  that  Roberts, 
the  plaintiff,  was  thereby  indebted  to  Si- 
monds as  sworn  in  his  deposition.  The 
jury  therefore  found  for  the  defendant, — 
and 

M r.  Jcrvis  now  moved  for  a  rule  nisi  for  a 
new  trial.  He  contended  that  the  opinion  of 
the  learned  Judge  at  Nisi  Prius  was  errone- 
ous, and  that,  if  there  were  any  debt  due  by 
the  plaintiff  to  Simonds,  it  was  not  of  the 
description  set  forth  in  the  affidavit,  upon 
which  the  commission  of  bankruptcy  was 
founded.  That  the  commission  was  conse- 
quently invalid,  and  the  plaintiff  entitled  to 
recover  the  produce  of  the  sale  of  his  goods 
made  by  the  defendant.  The  evidence  only 
proved  a  debt  of  451.  for  goods  sold  and 
delivered,  which  was  not  large  enough  to 
found  a  commission  upon  ;  and  the  balance 
necessary  to  constitute  a  good  petitioning 
creditor,  could  not  be  made  up  by  the  no- 
minal amount  of  the  cheque,  or  any  sum 
which  was  actually  paid  upon  it.  The 
Chancellor's  order  had  restricted  the  proof 
of  any  other  than  the  description  of  debt 
sworn  to  in  the  deposition  ;  and  the  Court 
was  strictly  confined  by  that  order  to  a 
debt  of  that  specific  nature,  which  had  not 
been  established. 

Lord  Chief  Justice. — If  it  were  competent 
for  me  to  enter  into  a  consideration  whether 
there  was  a  debt  for  money  lent  and  ad- 
vanced, or  a  debt  for  money  paid,  laid  out, 
and  expended,  as'  at  present  advised,  I 
should  say  this  was  money  lent.  That  would 
be  my  opinion,  but  I  think  I  have  no  au- 
thority to  enter  into  that  question.  Actions 
at  law  must  be  tried,  as  actions  at  law  usu- 
ally are  tried ;  and  the  order  of  the  Lord 
Chancellor  can  only  be  looked  at  to  pre- 
vent any  attempt  being  made  to  defeat 
the  object  he  had  in  view ;  but  where  he 
wishes  to  have  a  point  of  this  sort  raised 
lor  the  consideration  and  determination  of 
the  Court,  he  not  only  directs  the  order  in 
terms,  but  directs  an  issue  whereby  the 
question  is  properly  and  distinctly  brought 
before  the  Court. 


Mr.  Justice  Bay  ley. — I  think  the  whole 
was  money  lent ;  but  I  have  not  the  least 
doubt  that  the  551.  was  money  lent,  and 
then  there  would  be  a  good  petitioning  cre- 
ditor's debt ;  because  the  551.  and  the  45/. 
would  make  100/. 

Air.  Justice  Holroyd  and  Mr.  Justice 
Littlcdale  concurred — and 

Rule  refused. 


NORTON  V.  MOSLEY. 


J826.     \ 
Nov.  25.  J 

Insolvent  Act. 

If  a  defendant  is  arrested  for  a  debt,  in 
respect  of  which  he  lias  been  previously  dis- 
charged under  the  Insolvent  Act,  he  will  be 
relieved  on  motion,  although  he  be  not  in  actual 
custody ;  and  if  he  lias  given  a  bail  bond  to 
the  sheriff \  the  Court  will  order  it  to  be  given 
up  to  be  cancelled. 

Mr.  D.  Pollock  had  obtained  a  rule  on  a 
former  day,  calling  upon  the  plaintiff  to 
show  cause  why  the  bail  bond,  given  in  this 
cause,  should  not  be  delivered  up  to  be  can- 
celled, and  why  proceedings  should  not  be 
stayed  ;  the  defendant  having  been  dis- 
charged under  the  Insolvent  Debtors  Act, 
and  the  debt,  for  which  the  action  was 
brought,  having  accrued  due  previous  to 
the  defendant's  discharge, — and  why  the 
plaintiff  should  not  pay  the  costs  of  that  ap- 
plication. 

This  was  made  upon  affidavit,  stating 
that  the  defendant,  previously  to  his  arrest, 
had  been  discharged  under  the  Insolvent 
Act,  in  respect  of  the  debt  for  which  he 
had  been  arrested ;  and  that,  upon  his  arrest 
in  this  action,  he  had  given  a  bail  bond  to  the 
sheriff.  The  affidavits  in  answer  raised  a 
question  as  to  the  identity  of  the  debt ;  but, 
as  the  motion  was  not  decided  upon  that 
point,  it  is  unnecessary  to  give  the  tacts. 

Mr.  D.  F.  Jones  and  Mr.  Abraham,  now 
showed  cause  against  the  rule. — The  autho- 
rity of  Done  v.  Smith,  (l)if  recognized  by 
the  Court,  will  be  fatal  to  the  defendant's 
application.  From  that  case  it  appears 
that  the  Court  have  no  authority  under  the 
act  to  release  an  insolvent  debtor,  unless  he 
be  actually  in  custody. 

(1)  3Dowl.  &  Ryl.  600. 
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[The  discussion  upon  the  question  as  to 
the  identity  of  the  debt  was  of  interest  to 
the  parties  only,  and  for  that  reason  is  not 
given.] 

Mr.  D.  Pollock  contra. — The  debt  for 
which  the  defendant  is  now  sued,  was  one 
of  those  from  which  he  was  discharged  by 
the  adjudication  of  the  Insolvent  Court,  and 
therefore  one  upon  which,  if  he  were  ar- 
rested, he  would  be  entitled  to  demand  his 
discharge  from  custody.  He  is  no  less  en- 
titled to  call  upon  the  Court  to  exonerate 
his  bail,  by  which  proceeding  the  plaintiff 
will  be  in  no  worse  situation  than  had  this 
application  been  made  before  bail  was  given, 
as  he  may  still  continue  the  action. 

Mr.  Justice  Bayley. — I  am  not  satisfied 
with  the  case  of  Done  v.  Smith,  nor  do  I 
think  the  interference  of  the  Court  unau- 
thorized. The  defendant  is  as  much  en- 
titled to  relief  as  if  in  actual  custody  or 
under  imprisonment.  If  bail  be  given  and 
the  man  be  at  large,  it  is  not  different  from 
being  in  custody  :  he  is  virtually  in  custody, 
and  the  bail,  if  they  thought  proper,  might 
render  him.  The  defendant,  as  far  as  this 
debt  is  concerned,  has  inserted  a  fair  state- 
ment in  his  schedule,  and  the  plaintiff  was 
not  misled  by  it. 

The  other  Judges  concurred — and 

Rule  absolute. 


1826 
Nov 


26.     ") 

.  11.  J 


LOPES,  BART.  V.  ANDREWS 
AND  OTHERS. 


Crown  and  Subject — Nisi  Print. 

1.  Uninterrupted  possession,  or  the  enjoy- 
merit  of  a  right  for  a  long  series  of  years, 
is  sufficient  to  warrant  a  jury  in  presuming  a 
grant  as  against  the  Crown,  as  well  as  against 
a  subject. 

2.  The  question — which  party  is  entitled 
to  begin  on  the  trial  of  a  cause,  is  to  be  de- 
termined by  the  Judge  at  Nisi  Prius,  and 
his  determination  will  not  be  reviewed  by  the 
Judges  in  banc. 

This  was  an  action  brought  by  the  plaintiff 
for  trespass  on  a  certain  close  covered  with 
water,  and  on  a  certain  other  close  called 
the  Marsh,  in  the  parish  of  Taroerton  Fo- 
liott,  in  the  county  of  Devon ;  digging  up 
and  subverting  the  soil ;  sinking  pits,  boles, 


trenches,  shafts,  and  adits;  and  raising, 
carrying  away,  and  converting  divers  large 
quantities  of  ore,  &c.  Second  count :  seiz- 
ing, carrying  away,  and  converting  goods 
and  chattels. — The  defendants,  "  as  to  the 
force  and  arms,  and  whatsoever  else  is 
against  the  peace  of  our  Lord  the  King," 
pleaded  not  guilty.  And,  as  to  the  residue 
of  the  supposed  trespasses,  they  put  in  a 
plea  of  leave  and  licence ;  and  several  other 
pleas,  alleging  that  the  closes  in  question 
were  the  soil  and  freehold  of  the  King,  in 
right  of  and  as  part  of  his  Majesty's  Duchy 
of  Cornwall ;  that  his  Majesty,  in  right  of 
his  said  duchy  of  Cornwall,  was  seised  of 
a  certain  mine,  and  also  of  a  certain  other 
mine,  with  the  appurtenances  under  the  said 
closes,  with  full  and  free  liberty  to  work 
the  same,  and  get  out  the  ores,  making  com- 
pensation to  the  owners  of  the  closes  for  the 
damages  thereby  occasioned ;  and  the  defen- 
dants justified  the  trespasses  respectively 
as  servants  of  the  King,  and  under  a  royal 
demise  of  the  closes  or  the  mines,  according 
to  the  setting  out  of  the  title  of  his  Majesty 
in  the  several  pleas.  Upon  these  pleas 
issues  were  joined. 

The  cause  was  tried  before  Mr.  Justice 
Littledale,  at  the  Exeter  Summer  assizes. 
On  the  jury  being  sworn,  the  defendants* 
counsel  insisted  that  they  had  a  right  to 
begin,  as  the  affirmative  of  the  issues  lay 
upon  them ;  and  the  only  question  for  trial 
was,  as  to  the  right  set  up  by  the  defendants' 
pleas.  The  learned  Judge,  however,  per- 
mitted the  plaintiff  to  begin. 

It  is  not  necessary,  with  a  view  to  the  ques- 
tion subsequently  raised,  that  the  whole  of  the 
evidence  should  be  stated.  The  defendant 
showed  a  quantity  of  documentary  evidence  ' 
which  might  imply  title  in  the  Crown ;  but 
the  enjoyment  by  the  plaintiff,  and  those 
through  whom  he  claimed,  was  adverse  to, 
and  inconsistent  with,  that  documentary 
evidence,  and  was  carried  back,  in  point  of 
date,  to  a  time  which,  in  ordinary  cases  be- 
tween subject  and  subject,  would  have  pre- 
sumed a  grant.  It  was  objected  that  this 
was  not  sufficient  as  against  the  Crown ; 
but  the  learned  Judge  directed  the  jury,  that 
under  these  circumstances,  they  might  pre- 
sume a  grant  from  the  Crown,  not  only  of 
the  soil  but  of  the  minerals  beneath*  A 
verdict  accordingly  was  found  for  the  plain* 
tiff; — and  now 
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Mr.  Manning  moved  the  Court  to  set 
aside  the  verdict,  upon  three  grounds : — 
First ;  that  the  learned  Judge  had  misdi- 
rected the  jury,  in  telling  them  they  must 
presume  a  grant  to  the  plaintiff  of  the  soil 
upon  which  the  trespasses  were  alleged  to 
have  been  committed,  and  that  such  grant 
would  also  pass  the  mines.  In  order  to 
raise  a  presumption  of  a  grant  from  a  long 
period  of  adverse  enjoyment,  it  was  neces- 
sary that  the  parties,  against  whom  such  a 
grant  was  to  be  presumed,  knew,  or  had  the 
means  of  knowing,  of  the  adverse  acts. 
This  doctrine  had  been  clearly  established 
by  a  series  of  cases,  and  was  now  beyond 
dispute.  Daniel  v.  North,  (1)  Doe  detn. 
Fenwich  v.  Reed,  (2)  Wood  v.  Veal  (3)  were 
cases  which  might  be  referred  to  in  support 
of  it,  as  also  the  note  of  Mr.  Serjeant  Wil- 
liams. (4)  In  the  present  case,  even  if  the 
adverse  enjoyment  was  sufficient  to  raise  a 
presumption  of  knowledge  in  the  Crown,  and 
of  a  grant  of  the  soil  in  consequence  of 
their  continuance,  if  it  had  been  the  case  of 
a  subject, — yet  the  same  presumption  of  a 
grant  from  long  adverse  possession  does  not 
hold  good  as  regards  the  Crown,  since 
"  to  the  Crown  no  laches  shall  be  imputed." 
Admitting,  however,  that  a  grant  of  the  sur- 
fece  might  be  so  presumed  in  favour  of  the 
plaintiff,  it  did  not  follow  that  the  mines 
also  were  to  pass ;  as  it  has  been  held  that 
they  are  a  distinct  possession,  and  may  be  a 
distinct  inheritance :  Rich  dem.  Cullen  v. 
Johnson.  (5)  The  second  point  was  on  the 
weight  of  evidence  of  licence,  which  it  is  not 
necessary  to  notice. — The  third;  that  the 
trial  proceeded  inverso  ordine,  as  it  lay  with 
the  defendants  to  prove  an  affirmative,  and 
they,  consequently,  had  a  right  to  com- 
mence. 

The  Court  said,  With  respect  to  the  last 
objection  this  Court  will  never  interfere. 
The  course  of  proceeding  on  the  trial  is  al- 
ways in  the  discretion  o/  the  Judge.  The 
question  of  leave  and  licence  was  a  fact  for 
the  jury,  and  to  be  determined  by  their 
opinion  of  the  evidence.  As  to  the  sup- 
posed right  in  the  Crown,  the  exercise  of  a 

(I)  11  East,  37*. 

(«)  5  Barn.  &  Aid.  S3t. 

(3)  lb.  454. 

(4)  1  Wms.  Saunders,  175. 

(5)  SStn.  U4t. 


right  by  the  plaintiff  and  his  predecessors 
during  so  long  a  series  of  years,  affords 
abundant  grounds  to  presume  a  grant  from 

the  Crown. 

Rule  refused. 


1826 

Nov 


16.     \ 

.  3.  3 

Probable  cause — Pleading. 


HAYNE8    V.    MBWIS    AND 
ANOTHER. 


A  plea  which  professes  to  justify  an  as- 
sault and  imprisonment,  on  the  ground  that 
there  was  reasonable  and  probable  cause  to 
suspect  the  plaintiff  of  felony,  must  state 
the  particular  facts  which  amount  to  rea- 
sonable and  probable  cause.  The  truth  of 
the  facts  only,  is  to  be  ascertained  by  the 
jury.  Their  legal  result,  on  the  question  of 
probable  cause,  is  for  the  decision  of  the 
Court. 

Trespass  for  (inter  alia)  assaulting  and 
falsely  imprisoning  the  plaintiff.  There 
were  several  pleas ;  but  the  present  ques- 
tion arose  upon  the  third  and  fifth  only. 
By  the  third,  the  defendant  justified  the 
assault  and  false  imprisonment,  stating  that 
certain  cheese,  his  property,  had  been  fe- 
loniously stolen ;  and  that  "  he  the  said 
defendant  had  cause  and  occasion  to  suspect 
and  believe,  and  did  suspect  and  believe 
that  the  plaintiff  had  feloniously  received 
the  said  cheese,  knowing  it  to  be  stolen." 
The  plea  then  went  on  with  the  justification, 
showing  that  the  defendant,  acting  upon  his 
suspicion,  gave  the  plaintiff  in  charge  to  a 
police  officer. 

The  fifth  plea  was  similar  to  the  third ; 
except  that  it  stated  that  the  defendant  had 
strong  gfounds  and  reasons  to  suspect  and 
believe,  and  did  suspect  and  believe  the 
plaintiff  to  have  feloniously  received  the 
cheese,  knowing  it  to  have  been  stoL  n. 
To  these  pleas  there  was  a  general  de- 
murrer. 

Mr.  Erie  for  the  plaintiff. — These  pleas 
are  bad,  inasmuch  as  they  do  not  state  the 
facts  upon  which  the  defendant  relies,  to 
show  that  he  had  the  probable  cause,  and 
the  strong  grounds  of  suspicion,  which  he 
mentions  in  his  plea.  "  Probable  cause" 
and  "  grounds  of  suspicion"  are  not  facts 
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in  themselves  ;  but  are  conclusions  drawn 
from  previous  facts.  The  solidity  of  the 
conclusion  thus  drawn  is  for  the  Court  to 
decide,  and  not  the  jury.  These  pleas 
therefore  mix  up  the  law  and  the  fact ;  and 
carry  the  former  to  the  jury.  The  facts 
ought  to  be  stated,  in  order  that  the  Court 
may  judge  of  their  sufficiency :  Mure  v. 
Kay,  (1 )  The  same  in  2nd  Institute,  thus — 
"  It*  treason  or  felony  be  done,  and  one 
hath  just  cause  of  suspicion,  this  is  a  good 
cause  and  warrant  in  law,  for  him  to  arrest 
any  man,  but  he  must  show  in  certainty  the 
cause  of  his  suspicion  ;  and,  whether  the  sus- 
picion he  just  or  lawful,  shall  be  determined 
by  the  justices  in  an  action  of  false  impri- 
sonment brought  by  the  party  grieved,  or 
upon  habeas  corpus,  &c."  The  principal 
in  this  respect  seems  to  have  been  adopted 
in  Samuel  v.  Page  and  others,  (2)  Ledwilh 
v.  Catehpole,{$)  M'Cloughan  v.  Clayton 
and  another,  (4) 

The  Court  called  upon  Mr,  Cresswell 
for  the  defendant,  to  support  the  pleas ;  at 
the  same  time  intimating  a  strong  opinion, 
that  they  could  not  be  maintained. 

Mr,  Cresswell  therefore  declined  arguing 
the  point ;  but  craved  leave  to  amend  on 
payment  of  costs,  which  was  accordingly 
granted. 

Rule  for  defendant  to  amend  his 
pleas  on  payment  of  costs. 


1826 
Nov 


16.     "> 

g      V  BRKNNING  V.  STEVENS. 

Pleading — False  Pretence, 


1.  In  an  action  on  the  case,  in  the  nature 
of  deceit,  proof  of  any  one  of  the  facts  charged 
will  be  sufficient  to  maintain  the  action,  pro- 
vided the  injury  which  is  charged  appears  to 
have  resulted  from  that  one  fact, 

2.  So,  in  an  indictment  for  obtaining  money 
or  goods  under  false  pretences,  proof  of  any 
one  of  the  false  pretences  will  sustain  the 
indictment,  provided  it  appear  that  the  money 

(1)  4  Taimt  34. 
(*)  Doagl.  S59. 

(3)  Cald.  *91. 

(4)  Holt,  N.P.  47S. 


or  goods  were  obtained  in  consequence  of  that 
one  pretence. 

This  was  an  action  on  the  case,  in  the 
nature  of  deceit,  tried  before  the  Lord 
Chief  Justice,  at  the  sittings  after  last  term, 
when  a  verdict  was  found  for  the  plaintiff. 

The  plaintiff  had  purchased  of  the  de- 
fendant the  good  will  of  a  public  house ; 
and  the  declaration  charged — 

In  the  first  count,  a  false  representation, 
stated  to  have  been  made  by  the  defendant 
to  the  plaintiff,  as  to  the  quantity  of  busi- 
ness done  by  the  house  in  the  sale  of  spirits, 
ale  and  beer : 

In  the  second  count,  a  false  representa- 
tion, in  the  defendant's  saying  that  the  re- 
turns had  "  averaged"  300/.  per  month  : 

In  the  third  count,  a  false  representation 
consisting  of  two  parts  ;  first,  that  the  re- 
turns averaged  so  much  in  respect  of  Bri- 
tish spirits ;  and  so  .much  in  respect  of 
other  articles  of  sale. 

Mr.  Williams  now  contended  that  the 
evidence  did  not  bear  out  the  declaration. 
The  witnesses  who  spoke  to  the  represen- 
tation made  by  the  defendant,  stated  that 
he  used  the  word  "  about"  so  much ;  while 
the  declaration  charged  the  representation 
to  be  unqualified. 

The  second  count  however  seemed  to 
have  been  proved ;  especially  as  the  word 
"  about"  answered  to  the  word  "  averaged." 
The  learned  gentleman  however  contended, 
that  as  the  verdict  was  general  upon  all  the 
counts,  some  of  which  were  not  proved,  it 
could  not  be  maintained.     But, 

By  the  Court, — Proof  of  any  part  of  the 
injury  charged  is  sufficient  in  an  action  of 
tort.  In  like  manner,  proof  of  any  one  of 
several  false  pretences  charged,  is  sufficient 
to  maintain  the  indictment,  provided  the  con- 
sequence charged  resulted  from  that  which 
is  proved. 

Here  it  appears  that  the  pretended  ave- 
rage returns  was  the  inducement  to  the 
purchase;  though  in  some  of  the  counts, 
that  false  representation  is  divided  into 
vera!  parts. 

Rule  refused. 
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Several  Fishery — Trespass. 

1.  A  several  fishery  is  an  incorporeal 
right ;  and  can  only,  per  se,  be  passed  by 
deed. 

2.  The  right  to  a  several  fishery  does  not 
necessarily  imply  ownership  of  the  soil. 

3.  The  exercise  of  this  right  from  time 
immemorial,  in  an  arm  of  the  sea,  under  a 
grant  from  the  Crown,  does  not  give  a  pro- 
perty in  the  soil,  unless  the  soil  also  has  been 
granted  by  express  words. 

And  therefore,  where,  by  parol  agreement, 
a  term  for  years  of  a  several  fishery  in  an 
arm  of  the  sea,  had  been  granted  by  the  pro- 
prietor of  tfie  fishery  (a  grantee  from  the 
Crown) ; — it  was  held,  that  such  agreement 
did  not  vest  the  right  in  the  lessee  ;  nor  de- 
prive the  lessor  of  his  action  of  trespass  for 
an  invasion  of  that  right. 

This  was  an  action  of  trespass,  for  break- 
ing and  entering  the  plaintiff's  close  covered 
with  water,  called  the  river  Dart,  in  the 
parish  of  Berry  Pomeroy,  in  the  county  of 
Devon,  between  a  certain  place  called  Hun's 
Mouth,  and  a  certain  place  called  Penny's 
Quay ;  fishing  in  die  said  close ;  taking  and 
converting  the  fish  of  the  plaintiff;  and  also 
digging  up,  carrying  away,  and  converting 
the  sand  and  soil  of  the  plaintiff. 

Id  Count — Breaking  and  entering  the 
several  fishery  of  the  plaintiff ;  fishing  and 
taking  away  die  plaintiff's  fish,  &c. 

3d  Count — alleged  a  trespass  in  the  free 
fishery  of  die  plaintiff;  the  taking  and  con- 
version of  fish ;  but  did  not  state  the  fish  to 
be  the  fish  of  the  plaintiff. 

tth  Count — was  for  the  carrying  away 
and  conversion  of  certain  fish  of  the  plain- 
tiff. 

Plea — The  general  issue. 

At  the  trial  before  Mr.  Justice  Burrough, 
at  the  Lent  Assizes  for  the  county  of  Devon, 
the  fact  of  trespass  in  taking  the  fish  was 
proved;  and  it  appeared  that  the  river 
Dart  is  a  navigable  river,  and  that  the  tide 
ebbed  and  flowed  over  the  land  wherein 
the  alleged  trespasses  had  been  committed. 
The  plaintiff  gave  in  evidence,  a  grant  of 
44  Queen  Elizabeth  of  the  manor  and  estate 
of  Berry  Pomeroy,  with  all  ways,  rights, 
waters,  fisheries,  &c. ;  and  also  two  chiro- 
Vol.  V.  K.n. 


graphs  of  fines  levied  by  his  ancestors ;  one 
of  the  22d  of  April,  2  and  3  Phil,  and  Mary, 
and  the  other  of  the  6th  of  Elizabeth.  The 
former  recited  a  fine  levied  in  the  reign 
of  Edw.  6.,  and  both  contained  the  words 
"  ac  de  separati  piscaria  in  aqua  de  Dart." 
In  addition  to  this  evidence,  the  plaintiff 
showed  long  prescriptive  exercise  of  the 
exclusive  right  of  fishery.  An  agreement, 
dated  7th  July  1824,  between  the  Duke 
and  one  Mills,  to  let  the  fishery  and  a  sand- 
bank for  a  term,  signed  by  Mills;  and 
under  which  Mills  held  as  tenant,  was  also 
put  in.  The  defendant's  counsel,  on  the 
production  of  this  agreement,  objected,  that 
the  action  was  improperly  brought  by  the 
present  plaintiff:  as  by  this  agreement,  the 
interest  had  passed  out  of  the  plaintiff,  and 
was  vested  in  the  tenant,  by  whom  the  ac- 
tion ought  to  have  been  brought.  The 
jury  found  a  verdict  for  the  plaintiff,  re- 
serving this  question  for  the  opinion  of  the 
Court. 

Mr.  Selwyn  having  obtained  a  rule  nisi 
for  a  nonsuit— 

Mr.  Erskine  now  showed  cause. — The 
objection  made  to  the  plaintiff's  right  of 
action  is,  that  the  fishery  was  not  in  the 
plaintiff;  but  had  passed  out  of  him,  and 
had  vested  in  the  tenant,  by  the  instrument 
given  in  evidence.  To  maintain  this  ob- 
jection, it  must  be  shown,  that  the  right  of 
fishery  could  be  conveyed  by  such  an  in- 
strument. By  name,  and  by  itself,  it  cer- 
tainly could  not ;  and  the  only  way  in  which 
it  might  have  passed,  would  be  as  incident 
to,  or  connected  with  something  which  le- 
gally vests  by  parol  agreement.  The  cases 
which  bear  upon  points  relating  to  the  sub- 
ject of  several  fishery  are  confused,  and 
perhaps  contradictory  ;  and  the  opinions  of 
different  writers  are  equally  at  variance 
and  unsatisfactory.  The  plainuff,  however, 
contends,  that  the  right  to  the  soil,  and  the 
right  to  the  several  fishery,  are  distinct  and 
independent ;  and  that,  by  the  agreement 
in  question,  it  was  never  meant  to  pass  the 
soil,  but  merely  to  confer  the  privilege  of 
taking  the  fish.  Such  a  privilege  or  liberty 
is  obviously  an  incorporeal  hereditament ; 
and  could  consequently  only  be  conveyed 
by  deed,  and  (as  no  deed  has  been  exe- 
cuted,) still  remains  in  the  plaintiff.  Is, 
then,  the  right  to  the  fishery  distinct  from 
the  right  in  the  soil  ?     It  undoubtedly  is. 
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This  was  a  fishery  in  a  navigable  river,  and 
within  the  flux  and  reflux  of  the  tide ;  and 
must  therefore  originally  have  been  part  of 
the  prerogative  of  the  Crown,  to  which  the 
public  had  a  common  right  of  use.  It  could 
only  be  claimed  exclusively  by  a  subject 
under  an  actual  grant,  or  by  length  of  usage, 
which  presupposes  such  a  grant ;  and  is  in 
no  respect  attached  to  the  ownership  of  the 
soil.  This  principle  is  clearly  laid  down 
by  Lord  Hale,  in  De  Jure  Maris,  18,  and 
has  been  supported  and  acted  upon  in  many 
cases,  which  have  arisen  since  his  time ;  and 
particularly  in  that  of  Carter  v.  Murcot.  (1) 
The  words  used  by  Lord  Mansfield  in  that 
case  may  be  correctly  applied  to  the  plain- 
tiff in  the  present : — "  It  is  therefore  con- 
sistent with  all  the  cases,  that  he  may  have 
an  exclusive  privilege  of  fishing,  although 
it  be  in  an  arm  of  the  sea ;  such  a  right 
is  capable  of  being  proved."  Of  the  same 
opinion  was  Lord  Coke,  who,  in  speaking 
of  the  different  kinds  of  fisheries,  distinctly 
affirms,  that  "  a  man  may  prescribe  to  have 
separatem  piscariam  in  such  a  water,  and 
the  owner  of  the  soil  shall  not  fish  there." 
Blackstone,  indeed,  (2  Comm.  39.)  differs 
from  Lord  Coke  ;  and  considers  the  own- 
ership of  the  soil  as  essential  to  a  claim  of 
several  fishery:  but  the  plaintiff  maintains, 
that  the  doctrine  of  Lord  Coke,  supported 
by  other  authorities  and  decisions,  is  the 
correct  doctrine ;  and  that  neither  a  several 
fishery,  nor  a  free  fishery,  is  necessarily 
incident  to,  or  derived  from  the  ownership 
of  the  soil ;  nor  is  the  property  of  the  sou 
affected  by  the  possession  of  either.  If  a 
man  has  a  several  fishery,  and  grant  a  free 
fishery,  the  soil  does  not  pass ;  and  he  has 
a  joint  right  of  fishing  with  the  persons  to 
whom  that  grant  is  made ;  though,  in  that 
case,  it  might  be  doubtful  whether  trespass 
would  lie  for  the  invasion  of  a  right  not 
exclusive  :  Seymour  v.  Lord  Coitrtenay,  (ft) 
Mayor  of  Oxford  v.  Richardson.  (3)  The 
property  in  the  fish  when  taken,  as  appears 
from  Smith  v.  A>mp,(4)  may  be  in  the 
tenant,  both  in  a  free  and  several  fishery ; 
and  does  not  deprive  the  owner  of  the  con- 
structive possession  of  the  fishery :  he  has 
this  constructive  possession,  by  virtue  of 

(1)  4  Bom  2163. 
(3)  5  Burr.  3815. 

(3)  4  Term  Rep.  437. 

(4)  t  Salk.  637,  &  f  Sid.  8. 


which  he  is,  entitled  to  his  action  of  trespass, 
in  respect  of  the  right  being  vested  in  him : 
Smith  v.  Miller.  (5)  Can  this  right  then 
be  affected  by  the  paper  put  in  evidence  ? 
It  may  be  argued,  that,  though  the  fishery 
could  not  pass  per  se  in  this  manner,  yet 
the  land  might  pass  by  parol,  and  would 
draw  the  fishery  after  it.  But,  admitting 
that  it  were  so,  and  that  this  were  a  fishery 
in  a  private  river,  still  this  paper  would  not 
take  away  the  right  of  action ;  as  neither 
the  paper  itself  nor  any  other  document 
has  ever  been  executed  by  the  plaintiff. 
The  case  of  Rex  v.  Ellis  (6)  may  be  relied 
upon  as  supporting  the  position,  that  the 
soil,  as  well  as  the  fishery,  passed  by  this 
paper ;  but  the  agreement  there  was  of  a 
different  nature,  and  clearly  distinguishable. 
The  only  land  here  mentioned  is  a  sand- 
bank ;  and  that  sand-bank  is  to  be  held  in- 
dependently of  the  fishery,  and  on  payment 
of  a  distinct- rent  for  the  use  of  it.  There 
is  no  necessity  to  treat  the  soil  as  incident 
to  the  fishery ;  nor  can  it  be  said,  that  the 
land  passed  with  the  fishery.  Upon  the 
whole,  then,  the  action  is  maintainable ;  be- 
cause the  privilege  lies  only  in  grant,  and 
there  has  been  no  grant.  If  the  plaintiff 
has  the  soil,  he  can  maintain  an  action  of 
trespass  against  the  defendant  as  a  wrong 
doer  ;  if  he  has  not  the  soil,  then  the  privi- 
lege of  .several  fishery  has  never  been  di- 
vested ;  and  the  action  for  an  invasion  of 
that  privilege  is  equally  good. 

Mr.  Sehtyn  contrfr. — It  will  not  be  at- 
tempted to  define  that  undefinable  thing, 
a  free  fishery,  or  to  say  precisely  in  what 
respects  it  differs  from  the  other  kinds  of 
fishery.  The  question  here  applies  to  a 
several  fishery ;  and  the  early  writers  (espe- 
cially Fitzherbert),  positively  affirm,  that  to 
the  possession  of  this,  the  soil  is  essential. 
But  it  will  not  be  necessary  to  enter  into 
any  discussion  as  to  the  correctness  of  this 
opinion. 

[Mr.  Justice  Littledak.  —  All  that  has 
gone  by.  At  that  rate,  a  grant  of  fishery 
would  pass  the  mines  underneath.] 

In  order  to  support  the  objections  here 
raised,  it  need  only  be  stated,  in  conformity 
with  the  earliest  as  well  as  the  modern 
authorities,  that  such  a  right,  until  the  con- 

(5)  1  Term  Rep.  480 ;   Viner's  Abr.  Trespass, 

(6)  1  Made  &  Selw.  656. 
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trary  be  shown,  presumes  the  ownership  of 
the  soil.  Hargrave,  in  his  Juris.  Cans,  co- 
pied from  Co.  Litt.  122  a.  N.  7,  enters 
at  great  length  into  the  discussion  of  this 
subject,  and  cites  numerous  authorities, 
from  which  it  would  appear,  that  though  a 
several  fishery,  according  to  the  doctrine 
of  Lord  Coke,  may  be  prescribed  for  against 
the  owner  of  the  soil ;  yet,  that  liberum 
tenementum  is  a  good  plea  to  an  action  of 
trespass.  Prmd  facte,  then,  the  soil  and 
the  fishery  run  together ;  and  it  was  incum- 
bent on  the  plaintiff  to  show,  that  they  were 
separate,  and,  that  by  the  parol  demise,  he 
had  reserved  the  soil.  Here,  there  appears, 
by  the  agreement,  to  have  been  no  such 
intention ;  but  an  unrestricted,  unqualified 
intention  to  pass  the  fishery,  which,  primd 
facie,  would  carry  the  sou  with  it.  As 
there  are  no  express  words  by  which  the 
soil  is  reserved ;  nor  any  by  which,  indeed, 
it  can  be  inferred,  that  the  lessor  intended 
such  a  reservation,  it  must  be  concluded, 
that  he  meant  to  pass  the  soil,  and  the  in- 
strument must  be  construed  most  strongly 
against  himself.  This  reasoning  is  consistent 
with  the  general  rule  of  construction,  and  is 
enforced  by  the  judgment,  as  well  as  by 
the  observations  of  Mr.  Justice  Holroyd,  in 
the  case  of  Scratton  v.  Brown*  (7)  The  ques- 
tion and  decision,  as  to  the  salmon  fishery, 
in  the  river  Bann,  (Davys,  556)  are  equally 
in  favour  of  the  defendant's  objections.  As 
to  the  property  in  the  fish,  there  can  be  no 
question  that  a  grant  of  the  water  would 
carry  the  fish ;  and  if  so,  a  grant  of  the 
fishery  would  operate  in  the  same  manner, 
so  as  to  make  the  grantee  the  proper  party 
to  bring  the  action. 

The  Court  took  time  to  consider,  and 
on  Wednesday,  November  1, 

Mr.  Justice  Bayley  delivered  the  judg- 
ment of  the  Court.  After  stating  the 
pleadings,  the  Learned  Judge  proceeded  to 
say : — The  question  raised  in  this  case  is, 
whether  the  Duke,  by  the  agreement  with 
Mills,  has  lost  his  right  to  sue.  By  this 
agreement,  dated  the  7th  of  July  1824, 
the  Duke  agrees  to  let  "all  his  fishery, 
with  all  the  rights,  privileges,  and  appurte- 
nances whatsoever  attached  to,  or  appurte- 
nant to  the  said  fishery ;"  and  also  a  certain 

(7)  4  Barn.  &  Crass.  485. 


sand-bank,  for  a  term  of  three  years,  to 
Mills ;  and  it  is  to  be  seen  what  is  the 
legal  effect  of  this  agreement.  It  is  not 
now  disputed,  that  from  time  immemorial, 
this  privilege  of  several  fishery  has  been 
enjoyed  by  the  Duke  and  his  ancestors ; 
and  there  can  be  no  doubt,  that  an  action 
of  trespass  may  be  maintained  by  him,  pro- 
vided that,  by  this  agreement,  he  is  not 
legally  dispossessed.  If  the  instrument  has 
that  effect,  the  action  is  wrong ;  and  the 
Court  must  decide  for  the  defendant.  Now, 
the  ground  upon  which  it  has  been  con- 
tended, that  he  is  not  legally  dispossessed  is, 
that  the  fishery  lay  in  grant ;  and  that  a 
term,  even  for  years,  could  not  be  created 
except  by  deed.  The  defendant  admitted, 
that  if  it  were  in  grant,  that  document 
could  not  deprive  the  plaintiff  of  his  right 
of  action.  There  are  many  authorities,  in- 
deed, which  show  that,  of  that  which  lieth 
in  grant,  there  must  be  a  deed  to  create  a 
term  for  years  :  several  are  to  be  found  in 
14  Finer,  124,  from  2  Roll's  Abr.  63. ;  but 
upon  this  point,  it  may  be  well  to  mention 
one  or  two  important  positions.  In  Co. 
Liti.  45  a.  Lord  Coke  makes  this  comment 
upon  the  words  of  Littleton :  "  by  deed  or 
without  deed;"  "and  herein  note  a  diversity 
between  an  original  chattel  of  a  thing  that 
properly  lieth  in  grant,  and  a  chattel  de- 
rived out  of  a  freehold  of  any  thing  that 
lieth  in  grant.  As  for  example :  if  a  man 
make  a  lease  for  years  of  a  villeine ;  this 
cannot  be  done  without  deed  ;  neither  can 
the  lessee  assign  it  over  without  deed ;  be- 
cause it  is  derived  out  of  a  freehold  that 
lieth  in  grant."  Here,  then,  observe,  that 
the  term  villeine  means  villeine  regardant, 
or  appendant  to  a  particular  estate,  which 
cannot  be  granted  in  a  lease  for  years  with- 
out deed.  Roll  and  Viner,  instead  of  vil- 
leine, have  inserted  vill ;  but  this  is  clearly 
a  mistake  ;  as  villeine  serves  as  an  apt  in- 
stance of  the  position  which  Lord  Coke  is 
laying  down ;  and  he  afterwards  proceeds 
to  explain  the  cause,  which  applies  only  to 
villeine,  and  not  to  vill,  as  in  the  two  latter 
writers.  In  Viner  124,  it  is  said,  that  a 
warren  may  be  demised  without  deed ;  and 
hence,  it  has  been  argued,  that  a  demise  of 
a  fishery,  from  its  being  of  the  same  nature, 
is,  though  there  be  no  deed,  equally  good. 
But,  if  we  refer  to  the  cases,  we  shall  find* 
that  the  nature  of  the  warren  which  is  de- 
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tnised  will  make  a  difference  :  if  there  be 
land  to  it,  then  it  may  be  demised  without 
deed ;  but  a  franchise  of  free  warren  must 
be  by  deed.  Reference  is  made  to  9  Hen. 
4.,  but  it  is  there  said,  that  such  a  demise 
cannot  be  but  by  deed  ;  and  this  passage, 
therefore,  instead  of  confirming,  contradicts 
Viner.  Bro,  Lease,  tit.  Reversion,  1  Lev, 
110,  and  Salk.  467,  all  strengthen  the  po- 
sition of  the  plaintiff — that  a  term  of  years, 
of  a  thing  which  lies  in  grant,  must  be  by 
deed.  Did,  then,  the  fishery  lie  in  grant, 
and  therefore  become  incorporeal  ?  or,  did 
it  lie  in  livery,  and  therefore  become  cor- 
poreal ?  No  conveyance  of  the  soil  was  here 
proved  ;  but,  it  has  been  said,  that  this  was 
a  fishery  in  respect  of  the  adjoining  land  : 
that  could  not  be ;  because,  it  is  within  the 
ebb  and  flow  of  the  tide ;  and  therefore 
once  belonged  to  the  Crown,  and  must  have 
been  granted  as  a  royal  franchise.  Black- 
stone,  in  treating  of  incorporeal  heredita- 
ments, (vol.  2.  39)  says,  that  a  free  fishery 
cannot  be  claimed,  except  it  was  created 
before  Magna  Charta;  but  the  jury  thought 
rightly,  that  this  fishery  had  existed  from 
time  immemorial,  and  that  the  fines  put  in 
showed  that  it  had  so  existed,  and  also  that 
it  was  a  several  fishery.  It  is  clear  then, 
that  the  Duke  had  a  several  fishery,  and 
that  only.  Is  then  this  several  fishery  ne- 
cessarily connected  with  the  soil  ?  or  can 
it  not  exist  separately?  Considering  the 
nature  of  a  franchise,  and  the  law  of  fishery, 
there  can  be  no  doubt,  that  this  is  not  terri- 
torial or  corporeal ;  but,  on  the  contrary, 
incorporeal,  and  a  franchise.  In  Co,  Litt. 
46,  Lord  Coke  says,  "  if  a  man  be  seised 
of  a  river,  and  by  deed  do  grant  separatem 
piscariam  in  the  same,  and  make  livery  of 
seisin  secundum  formam  chartce,  the  soil 
doth  not  pass  :"  and  Blackstone  also  is  of 
the  same  opinion.  Then,  where  the  owner 
of  the  soil  grants  the  fishery  separately, 
though-  he  afterwards  make  livery,  which 
applies  only  to  what  is  corporeal,  yet,  if 
secundum  formam  chartce,  it  does  not  en- 
large the  grant.  If  the  grant  were  of  that 
which  is  corporeal,  it  would  be  a  grant  of 
the  soil,  and  all  the  privileges  of  the  owner ; 
but,  if  of  the  fishery  only,  the  grantee 
would  have  the  power  of  taking  nothing 
but  the  fish ;  and  the  power  of  fishing 
is  a  mere  franchise  or  liberty.  It  does  not 
appear,  that  the  grantor  himself  has  a  pro- 


perty in  any  thing  but  the  fish  ;  he  has  no 
property  in  any  thing  corporeal ;  and,  there- 
fore, could  not  convey  an  interest  which  he 
had  not.  As*  between  subject  and  subject, 
indeed,  the  rule  of  construction  against  a 
grantor  applies ;  but  a  grant  from  the  Crown 
is  not  to  be  so  construed.  The  question 
then  is,  what  was  it  the  intention  of  the 
Crown  to  pass  ? — for  what  the  Crown  in- 
tended to  grant,  that  only  shall  pass.  In 
the  case  of  the  river  Bann,  which  has  been 
cited,  it  was  laid  down,  that  special  words 
were  necessary  to  the  grant  of  a  royalty; 
and  here,  there  are  no  special  words,  which 
will  apply  to  any  thing  but  the  mere  liberty 
to  fish.  What  then  had  the  Duke  ?  The 
documents  produced  show,  that  he  had  a 
several  fishery,  and  no  more ;  that  is  all 
that  was  granted  from  the  Crown  at  first ; 
that  is  an  incorporeal  hereditament ;  and  he 
could  pass  no  more  to  Mills.  But  it  has 
been  said,  that  we  may  presume  he  had  the 
soil  :'in  some  cases  we  may  ;  but  here,  the 
language  of  the  documents  shows  the  con- 
trary. There,  he  granted  no  more  than  the 
fishery;  and  he  has  a  right  to  sue.  The 
words  of  the  agreement  express  the  mere 
liberty  to  fish,  and  the  necessary  incidents 
thereto,  which  is  clearly  incorporeal ;  and 
was  to  be  conveyed  from  the  Duke  by  no 
deed.  The  agreement,  then,  does  not  de- 
stroy the  right  of  the  Duke,  nor  vest  the 
legal  estate  in  Mills ;  and  the  action  there- 
fore lies.  In  a  lease  for  years  of  corporeal 
hereditaments,  the  execution  of  the  lease 
vests  only  an  interest  in  the  term,  and  the 
lessee  must  enter : — but  here,  there  could 
be  no  entry. 

Rule  discharged* 


1826.     *> 
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FREE    V,    BURGOYNE, 
IN  PROHIBITION. 


Nov 

Prohibition — Error, 

The  delivery  of  a  writ  of  consultation  to 
the  Judge  of  the  Ecclesiastical  Court,  is  a 
sufficient  executing  of  such  a  writ,  so  as  to 
render  a  writ  of  error  on  the  judgment  in  the 
Court  above,  no  stay  of  proceedings. 

The  judgment  in  this  case  is  given  in  4 
Law  Journal,  K,B,  p.  266.  The  plaintiff, 
in  prohibition,  Dr.  Free,  brought  a  writ  of 
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error  to  reverse  that  judgment,  but  caused 
it  to  be  returnable  in  the  Exchequer  Cham- 
ber ;  and  it  was  afterwards  decided,  that  a 
writ  of  error  in  prohibition  lay  to  parlia- 
ment only.  (1)  Whereupon  the  defendant 
in  prohibition,  had  sued  out  a  writ  of  con- 
sultation, and  delivered  it  to  the  Judge  of 
the  Ecclesiastical  Court ;  and  he  was  going 
on  with  the  proceedings,  notwithstanding 
a  "writ  of  error  was  properly  brought  return- 
able in  parliament. 

Mr.  Denrnan  now  moved  for  a  rule  to 
show  cause  why  the  writ  of  consultation 
should  not  be  quashed. — He  contended, 
that  this  was  a  description  of  suit  to  which 
the  ordinary  rules  of  law  did  not  apply ; 
and  that,  the  suing  out  of  the  writ  of  con- 
sultation, and  the  delivery  of  it  to  the  Judge 
of  the  Ecclesiastical  Court,  could  not  be 
deemed  an  executing  of  a  writ  of  execution. 

The  Court,  however,  were  of  opinion,  that 
the  rule  applied  to  this  description  of  suit ; 
no  authority  being  shown  to  the  contrary ; 
and  they  said,  that  the  writ  of  execution,  in 
such  a  case,  was  of  necessity  the  writ  of 
consultation  ;  and  that  the  delivery  of  it  to 
the  Judge  of  the  Court  below  was  an  exe- 
cuting of  the  writ.  It  was  immediately 
filed  on  being  received,  and  the  Court  were 
not  to  inquire  in  what  further  stage  the  pro- 
ceedings were  carried  on. 

Rule  refused. 


1826 
Nov 


86.     >  m' 
.  8.  3 


GILUVRAY   AND  OTHERS,  AS- 
SIGNEES, &C.  0.  SIMS0N. 


Debtor  and  Creditor— Set-Off. 

1.  It  teems  that  a  man  is  not  bound  by  an 
undertaking  to  waive  the  benefit  of  a  set-off, 
if  the  form  of  action  in  which  he  it  sued  ad- 
mitt  the  right  of  set-off . 

2.  Therefore,  where  a  man  it  sued  in  as- 
sumpsit, and  he  pleads  a  set-off,  his  plea  is  not 
answered  by  a  replication,  that  he  agreed  to 
pay  ready  money ;  or,  that  he  agreed  not  to 
set-off  a  previous  debt* 

3.  But  when  a  man  is  sued  by,  or  on  be* 
half  of  two  partners,  he  cannot  set-off  an  old 
debt  due  to  htm  from  those  two,  in  conjunction 
smith  a  third  partner,  who  afterwards  retired* 

(1)  See  4  Law  Journ.  K.B.  300. 


This  was  an  action  of  assumpsit.  The 
declaration  first  stated,  a  partnership  be- 
tween John  Bellingham  Inglis,  James  Inglis, 
Edward  Ell  ice,  and  John  Inglis,  since  de- 
ceased, under  the  style  and  firm  of  Inglis, 
Ellice,  and  Company ;  and  the  dissolution 
of  this  partnership,  as  far  as  concerned 
Edward  Ellice,  on  the  30th  of  April  1821 ; 
and  that  a  new  partnership  was  then  formed 
between  John  Inglis,  John  Bellingham  In- 
glis, and'  James  Inglis,  under  the  name, 
style  and  firm  of  Inglis  and  Company ;  that 
on  the  7th  August  1822,  the  said  John 
Inglis  died,  and  the  two  last-mentioned,  as 
surviving  partners,  carried  on  trade  and 
commerce  until  they  became  bankrupt;  that 
before  and  at  the  time  of  making  the  pro- 
mise in  that  count  after  mentioned,  the  sum 
of  1844/.  7s.  5d.  was  due  to  the  defendant 
from  the  surviving  partners  of  the  partner- 
ship of  Inglis,  Ellice  &  Co.,  and  418/.  4«.  2d. 
from  the  surviving  partners  in  the  partner- 
ship of  Inglis  and  Co. ;  that  the  said  John 
and  James  Inglis  were  possessed  of  four 
bills  of  lading,  whereby  certain  large  quan- 
tities of  timber  were  deliverable  to  them  in 
the  port  of  London,  on  payment  of  certain 
freight  and  charges ;  that,  at  the  time  of 
the  making  of  the  promise  after  mentioned, 
the  said  John  B.  Inglis  and  James  Inglis 
were  insolvent,  and  desirous  to  make  an 
equal  distribution  of  their  effects  among 
their  creditors,  of  which  the  defendant  had 
notice ;  whereupon,  and  before  the  said 
J.  B.  I.  and  J.  I.  became  bankrupt,  in  con- 
sideration that  they  would  employ  the  said 
defendant  as  a  broker,  to  dispose  of  the 
said  timber  for  and  on  account  of  the  said 
J.  B.  I.  and  J.  I.,  for  certain  commission 
and  reward,  and  would  indorse  and  deliver 
the  said  bills  of  lading  to  the  defendant,  that 
he  might  sell  and  dispose  thereof;  he  un- 
dertook to  sell  and  dispose  of  the  said  tim- 
ber, for  and  on  account  of  the  said  John 
B.  Inglis  and  James  Inglis ;  and  to  account 
for,  and  pay  over  to  them,  the  proceeds  of 
the  said  timber,  after  deducting  thereout  the 
freight  and  charges  thereupon,  and  the  com- 
mission and  expenses  on  the  sale  thereof; 
and  without  deducting  therefrom  the  said 
sums  of  money  so  due  to  the  said  defendant 
or  either  of  them,  or  any  part  thereof;  that, 
although  the  said  J.  B.  I.  and  J.  I.  did  so 
employ  the  defendant  as  broker,  and  in- 
dorse and  deliver  the  bills  of  lading,  and 


54 


COURT  OF  KING'S  BENCH : 


although  the  defendant  disposed  of  the 
timber,  he  did  not,  nor  would  pay  over  the 
net  proceeds,  after  deducting  the  freight 
and  charges,  &c:  but,  on  the  contrary, 
rendered  an  account  of  the  sale  of  the 
timber,  wherein  he  deducted  the  whole  of 
the  said  two  sums  of  money ;  and  hath  con- 
verted and  disposed  of  the  proceeds  of  the 
sale,  &c.  There  were  numerous  other 
counts,  varying  the  description  of  the  part- 
nerships, airistatmg  different  considerations ; 
the  money  counts ;  and  an  account  stated. 

The  defendant  pleaded  the  general  issue, 
and  gave  notice  of  set-off. 

At  the  trial  before  the  Lord  Chief  Jus* 
tice,  at  the  London  Sittings  before  Michael- 
mas term,  it  appeared,  that  previous  to  the 
year  1817  a  partnership,  as  West  India, 
American,  and  general  merchants,  had  ex- 
isted between  John  Inglis,  John  Bellingham 
Inglis,  Edward  Ellice,  and  James  Inglis ;  and 
that  on  the  30th  of  April  in  that  year,  that 
partnership,  which,  in  the  ordinary  course, 
would  have  expired  in  the  June  following, 
was  dissolved,  and  a  new  one  formed  between 
the  same  parties.  Among  other  articles  in 
the  memorandum  of  agreement  for  this  new 
partnership,  it  was  agreed,  that  Edward 
Ellice  was  to  be  entitled  to  one-half  of  the 
benefit  of  the  business;  and  the  other  parties 
to  the  remaining  half,  in  such  proportions  as 
should  be  settled  among  themselves ;  and 
that  the  new  partners  should  assume  all  the 
debts  and  engagements  of  the  old,  and  be 
entitled  to  all  the  assets,  &c*  On  the  14th 
of  October  1819,  a  new  agreement  for  the 
dissolution  of  partnership,  as  for  as  respected 
Ellice,  was  entered  into,  whereby  it  was 
agreed,  that  Edward  Ellice,  after  the  sign- 
ing of  the  agreement,  should  relinquish  all 
interest  and  share  in  the  said  partnership  ; 
and  should  thenceforth  be  discharged  and 
released  from  all  debts,  and  other  obliga- 
tions contracted  by  him  as  a  partner  therein  ; 
and  that  the  said  partnership,  as  for  as  re- 
garded the  said  Edward  Ellice,  should 
finally  cease  and  determine  after  the  30th 
of  April  1821.  That,  in  consideration  that 
the  said  J.  Inglis,  J.  B.  Inglis,  and  J.  Inglis 
would  take  upon  themselves  the  payment 
and  liquidation  of  all  the  outstanding  debts 
and  other  engagements  of  the  said  partner- 
ship, the  said  Edward  Ellice  agreed  to  as- 
sign over  to  the  three  parties  above  men- 
tioned, all  his  right,  title,  and  share  in  the 


capita],  profit,  and  effects  thereof,  together 
with  all  ships,  and  all  estates,  ore.  held  by 
him  jointly  with  them.  The  said  Edward 
Ellice,  according  to  the  former  memoran- 
dum, to  be  entitled  to  draw  out  of  the 
funds  of  the  partnership -at  the  rate  of  30001. 
per  annum,  until  the  30th  of  April  1821* 
Pursuant  to  this  agreement,  Mr.  Ellice 
conveyed  and  assigned  certain  estates,  &c.; 
and  on  the  30th  of  April  the  dissolution  of 
partnership,  as  for  as  concerned  Ellice,  was 
duly  advertised  in  the  London  Gasette. 
A  circular  letter  of  the  same  date  was 
also  sent  to  their  correspondents,  informing 
them  that  the  business  of  the  house  would 
in  future  be  carried  on  by  the  remaining 
partners,  who  had  assumed  the  funds,  and 
charged  themselves  with  the  liquidation  of 
the  debts  of  the  partnership.  On  the  7th 
August  1822,  Mr.  John  Inglis  died,  and  on 
the  same  day,  the  house  suspended  its  pay- 
ments :  but,  under  the  sanction  of  their 
creditors,  and  for  the  benefit  of  the  estate, 
the  two  surviving  partners  continued  to  carry 
on  business  until  the  27th  of  May  1823, 
when  a  commission  of  bankrupt  was  issued 
against  them.  In  the  months  of  October 
and  November  1822,  four  consignments  of 
mahogany  from  Honduras  were  made  to 
Messrs.  Inglis,  who,  in  the  then  state  of 
their  afiairs,  being  unable  to  pay  the  freight 
and  other  charges,  sent  for  the  defendant, 
who  had  been  employed  by  the  house  as 
their  broker  for  the  sale  of  wood,  and  to 
whom  the  old  firm  had  been  indebted  in 
the  amount  of  18441.  Ss.  7a\,  and  the  new, 
4182.  4*.  24.  They  proposed,  that  he  should 
make  the  advances  necessary  for  the  pay* 
ment  of  freight,  duties,  and  charges  upon 
the  consignments ;  sell  them  as  broker ;  and, 
after  deducting  these  advances,  and  his  com- 
mission on  the  sale,  that  he  should  pay 
over  the  proceeds  of  the  sale  to  them  for 
the  general  benefit  of  the  creditors.  The 
defendant,  after  some  further  negotiation, 
agreed  to  this  proposal ;  the  bills  of  lading 
were  indorsed  over  to  him  ;  and  he  subse- 
quently sold  the  wood  for  the  sum  of 
7,7682.  10*.  Qd.  He  did  not  pay  over  the 
proceeds  in  the  manner  agreed  upon;  but 
upon  application  being  made,  sent  in  an 
account  to  Messrs.  Imps ;  wherein  he  de- 
ducted the  amount  of  the  whole  of  his 
claims  as  creditor  to  both  firms,  making  out  a 
balance  in  their  fovour  of  only  9251. 13*.  10d. : 
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this  latter  sum,  with  interest,  he  had  paid 
into  court.  Under  these  circumstances,  the 
question  arose — whether  the  defendant  was 
entitled  to  maintain  his  set-off,  in  respect 
of  either  or  both  of  the  above  debts ;  or 
was  bound,  according  to  his  agreement,  to 
pay  over  the  whole  of  the  proceeds  of  the 
sale  after  deducting  his  commission,  and 
the  advances  made  by  him  on  acount  of 
freight  and  other  charges.  The  learned 
Judge  expressed  his  opinion,  that  the  de- 
fendant was  clearly  entitled  to  a  set-off  of 
the  debt  contracted  by  the  new  house;  and 
accordingly  directed  the  jury  to  find  a  ver- 
dict for  the  plaintiffs,  as  to  the  sum  due 
from  the  former  firm,  with  interest ;  giving 
the  plaintiffs  liberty  to  move  to  increase  the 
verdict  by  the  other  debts,  should  the 
Court  be  of  opinion,  that  the  defendant, 
by  the  agreement  in  question,  had  deprived 
himself  of  his  right  of  set-off. 

Mr.  Qurney  now  moved  the  Court  for  a 
rule  to  show  cause  to  increase  the  verdict ; 
contending,  that  as  the  defendant  had  ex- 
pressly agreed,  that  the  transaction  in  ques- 
tion should  be  kept  distinct  from  all  former 
dealings ;  and  that  the  whole  of  the  pro- 
duce of  the  sale,  with  the  exception  re- 
ferred to,  should  be  paid  over ;  he  had  no 
right  to  retain  any  part  of  the  money,  in 
respect  of  his  general  balance.  This  trans- 
action, even  as  between  the  defendant  and 
the  bankrupts,  had  they  acted  for  them- 
selves, would  have  stood  distinct  and  sepa- 
rate ;  and  the  consent  given  by  the  defen- 
dant to  the  proposal  so  to  consider  it, 
amounted  to  a  relinquishment  of  his  lien 
upon  the  goods  which  came  into  his  posses- 
sion, in  consequence  of  this  undertaking. 
But  the  defendant  also  knew,  when  he  en- 
gaged to  act  as  broker  upon  these  condi- 
tions, and  obtained  the  transfer  of  the 
goods,  that  the  now  bankrupts  (then  in- 
solvents,) acted  only  on  behalf  of  their  cre- 
ditors; and,  on  that  account,  he  could  not  be 
entitled  to  a  lien  upon  the  goods  to  the  full 
amount  of  his  claims,  and  to  the  injnry  of 
the  other  creditors. — But, 

The  Court  were  of  opinion,  that,  notwith- 
standing the  special  agreement,  the  defen- 
dant could  not  be  deprived  of  his  set-off 
against  those  with  whom  he  dealt.  The 
very  form  of  the  action,which  was  assumpsit, 


let  in  the  set-off.  In  the  case  of  Eland 
v.  Karr9  (1)  the  defendant  had  expressly 
agreed  to  pay  ready  money  for  some  goods ; 
yet,  when  he  was  sued  for  their  amount,  it 
was  held,  that  he  was  entitled  to  his  set-off, 
notwithstanding  the  express  assumpsit.  The 
same  principle  was  recognized  in  Comforth 
v.  Rivett,  (2)  and  in  Chalmers,  assignee,  &c. 
v.  Page;  (3)  it  appeared,  by  the  rule  de- 
ductible from  these  cases,  that  a  man  was 
not  bound  by  his  consent  to  waive  a  right 
of  set-off.  The  form  of  the  action  of  ne- 
cessity let  in  the  counter  demand.  The 
case  was  different  as  regarded  the  debt  due 
from  the  old  firm.  That  was  a  debt  due 
from  the  bankrupts,  in  conjunction  with 
another  party ;  and  could  not  therefore  be 
the  subject  of  set-off  in  an  action  by  the 
bankrupts  alone :  and  if  their  assignees  sue 
upon  an  account  with  the  bankrupts,  they 
must  take  the  account  on  both  sides. 

Rule  refined. 


1826.      ") 
Nov.  11.  J 


PBACHEV  V.  WING. 


Trespass — Possession. 

1.  Trespass  mil  lie  in  respect  of  posses- 
sion only,  independent  of  the  right;  but  the 
damages  are,  in  such  a  case,  to  be  given  in 
respect  of  the  possession  only. 

ft.  But  the  actual  possession  must  be  clear 
and  unequivocal;  and  therefore,  where  there 
was  a  previous  dispute  between  two  parties, 
as  to  the  right  to  a  certain  chattel,  which  had 
not  come  into  the  possession  of  either ;  and, 
in  a  scuffle  to  obtain  the  possession,  U  had 
been  snatched  by  one  of  the  claimants,  out  of 
the  hand  of  the  servant  of  the  other : — it  was 
held,  that  the  servant  could  not  maintain 
trespass  m  his  own  name,  on  a  possession  so 
transient  and  equivocal. 

This  was  an  action  of  trespass  for  forci- 
bly taking  from  the  plaintiff  a  wheatsheaf, 
of  which,  it  was  stated  in  the  declaration, 
he  was  lawfully  possessed. 

Plea — General  issue. 

On  the  trial,  at  the  last  Assizes  for  the 

(1)  1  East,  573. 

(Y)  t  Made  &  Selw.  510. 

(3)  3  Barn.  &  Aid.  697. 
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county  of  Suffolk,  the  plaintiff  was  non- 
suited, on  the  following  facts  : — 

The  wheatsheaf  in  question  was  a  tithe 
wheatsheaf.  There  was  a  dispute  between 
two  parties,  as  to  which  was  entitled  to  it ; 
but  into  the  legal  merits  of  that  dispute  it 
is  unnecessary  to  enter,  as  the  question  turn- 
ed upon  the  possession  only.  The  plaintiff 
was  a  servant  of  one  of  the  claimants ;  the 
defendant  was  the  other,  or  a  servant  of  the 
other  claimant.  Each  of  them  tried  to  get 
hold  of  the  sheaf;  and  the  evidence  for 
the  plaintiff  went  to  show,  that  he  had  first 
got  hold  of  it,  and  that  the  defendant 
snatched  it  out  of  his  hand.  So  that  the 
question,  even  as  to  the  possession,  turned 
upon  the  fact,  whether  it  was  the  plaintiff 
or  the  defendant  who  had  first  got  hold  of 
the  sheaf.  The  learned  Judge  who  tried 
the  cause,  was  of  opinion  that  this  was  not 
a  sufficient  possession  to  warrant  an  action 
of  trespass,  independent  of  the  right ;  and 
he  therefore  nonsuited  the  plaintiff. 

Mr.  Eagles  now  moved  for  a  rule  to 
show  cause  to  set  aside  the  nonsuit. — First, 
he  contended,  that  the  servant  had  a  right 
to  bring  the  action  in  his  own  name  on  the 
possession  ;  and  that  this,  coupled  with  his 
master's  claim  of  right,  was  sufficient  to  en- 
title him  to  a  verdict.  Lord  Coke  (1)  lays 
it  down,  that  "  a  servant,  who  is  command- 
ed to  carry  goods  to  such  a  place,  shall 
have  an  action  of  trespass  on  appeal ;"  and 
he  refers  to  the  Year  Books,  1  Hen.  6.  c.  4  ; 
7  Hen.  4.  c.  15  ;  19  Hen.  6.  c.  34 ;  and 
1 1  Hen.  4.  c.  28.  The  reason  seems  to  be, 
that  the  servant  would  be  answerable  over 
to  his  master.  Lord  Coke  goes  on — "  If 
after  taking  the  goods,  the  owner  hath  his 
goods  again,  yet  he  shall  have  a  general 
action  of  trespass,  and  upon  the  evidence 
the  damages  shall  be  mitigated.  So  is  the 
better  opinion,  in  1 1  Hen.  4.  c.  23  :  That 
he  who  hath  a  special  property  of  the  goods 
at  a  certain  time,  shall  have  a  general 
action  of  trespass  against  him  who  hath  the 
general  property,  and  upon  the  evidence 
damages  shall  be  mitigated ;  but  clearly 
the  bailee,  or  he  who  hath  a  special  pro-* 
perty,  shall  have  a  general  action  of  tres- 
pass against  a  stranger,  and  shall  re- 
cover all  in  damages,  because  that  he  is 

(1)  13  Rep.  69. 


chargeable  over."  In  the  case  of  Smith  v." 
Miller,  (2)  by  Mr.  Justice  Ashurst,  in  de- 
livering the  judgment  of  the  Court,  it  was 
held,  that  actual  possession,  independent  of 
right,  was  sufficient  to  maintain  trespass  ; 
and  in  Stephens  and  another  v.  Elwall,($)  it 
was  decided,  that  a  servant  was  answerable 
in  trover,  though  the  act  charged  was  done 
for  the  benefit  of  his  master.  The  act  must 
be  commensurate  with  the  liability;  and 
as  from  the  last  case,  it  would  seem  that  a 
servant  is  liable  to  an  action  in  respect  of 
the  possession,  it  follows  that,  on  the  pos- 
session, he  can  maintain  an  action.  If,  then, 
the  right  to  maintain  the  action  on  the  mere 
possession  is  established,  the  next  question 
is,  whether  the  fact  of  possession  was  shown* 
The  plaintiff  contends  that  it  was ;  but,  at 
all  events,  this  was  a  fact  for  the  decision 
of  the  jury  ;  and  it  ought  to  have  been  de- 
cided by  diem  upon  the  evidence. — But 

The  Court  held,  that  to  support  such  an 
action  by  a  servant,  on  the  mere  possession, 
the  possession  should  be  clear  and  unequi- 
vocal ;  especially  as  the  action  was  against 
one  who  contended  for  the  right.  Here, 
there  was  no  previous  possession  :  the  fact 
of  the  possession,  and  the  act  of  trespass 
complained  of,  being  one  entire  transaction. 
This  was  not  one  of  those  cases,  in  which 
the  doctrine  of  paying  respect  to  possession, 
could  apply.  Theparty  who  complains 
of  this  act,  must  do  so  by  a  form  of  action 
which  will  let  in  the  question  of  right,  and 
not  exclude  that  question  by  an  action 
founded  on  a  possession,  at  best  so  transient 
and  equivocal. 

Rule  refused. 


1826.     7  m'culloch    v.  dawks    and 

Noy.   11.  y        ANOTHER,  EXECUTORS,  cVc. 

Statute  of  Limitations — Executor, 

1.  An  executor  is  not  justified  tn  waiving 
a  legal  defence,  to  a  claim  made  against  the 
estate. 

2.  And  if,  for  instance,  he  voluntarily  pay 
a  debt,  which  is  barred  by  the  Statute  of 
Limitations,  he  cannot  charge  it  against 
those  who  are  interested  in  the  testator's 
property, 

(*)  1  Term  Rep.  480. 
(3)  4  Made  &  Selw.  259. 
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This  was  an  action  of  assumpsit,  tried 
before  the  Lord  Chief  Justice,  at  the  Sit- 
tings after  the  last  Trinity  term.  The  decla- 
ration contained  counts,  averring  promises 
made  by  the  defendants'  testator  in  his  life- 
time ;  and  other  counts  averring  promises 
made  by  the  defendants  as  executors.  The 
defendants  pleaded  the  general  issue,  and 
the  Statute  of  Limitations ;  and  it  was 
upon  the  latter  that  the  case  turned.  The 
original  cause  of  action  was  admittedly 
more  than  six  years  old.  To  take  the  case 
out  of  the  statute,  the  plaintiff  gave  evi- 
dence of  what  had  passed  between  him  and 
one  of  the  defendants,  who  was  the  acting 
executor.  In  detail  it  need  not  be  given. 
In  amount,  it  may  for  the  present  purpose, 
be  taken  to  have  been  an  acknowledgment 
of  the  debt ;  but  there  was  no  promise  to 
pay.  The  executor  seemed  willing  to  assist 
the  plaintiff,  if  he  could ;  but  he  said  he 
could  not  do  any  thing  without  the  consent 
of  the  testator's  family.  The  same  fair  dis- 
position was  shown  by  the  other  executor ; 
but  he  did  not  take  so  active  a  part  as  his 
colleague.  The  learned  Judge  thought,  upon 
this  evidence,  that  there  was  not  enough  to 
take  the  case  out  of  the  statute ;  and  he 
therefore  nonsuited  the  plaintiff. 

Mr.  Lanes  now  moved  for  a  rule  nisi  for 
a  new  trial. — He  contended  that  the  evi- 
dence amounted  to  a  promise ;  and  that  the 
promise  of  one  executor  was  binding  upon 
the  other.  Such  promise  would,  at  least, 
be  sufficient  to  establish  the  existence  of 
the  debt,  and  so  take  the  case  out  of  the 
Statute  of  Limitations.  One  executor  was 
competent  to  release  a  debt,  and  why  not 
to  acknowledge  it  ?  The  learned  Counsel 
quoted  a  dictum  of  Lord  Kenyon,  as  to  the 
competency  of  partners  in  this  respect.  In 
Perry  v.  Jackson,  (I)  that  learned  Judge 
said,  "  It  is  admitted  that  one  partner  may 
do  several  acts  to  bind  the  interests  of  all : 
he  may  release  as  well  as  create  a  debt :  he 
may  also,  by  his  acknowledgment,  take  a 
case  out  of  the  Statute  of  Limitations."  In 
Che  case  of  assignees  of  one  joint  contractor, 
their  act  in  the  payment  of  a  dividend  upon 
a  claim,  was  held  to  take  the  matter  out  of 
the  statute,  and  revive  the  debt  as  against 
the  other  joint  contractor.     This  was  laid 

(1)  4  Term  Rep.  516. 
Vol.  V.  K.B. 


down  in  Jackson  v.  Fairbank,  (2)  where  the 
debt  was  held  to  be  revived  against  one 
payee  of  a  promissory  note,  because  of  a 
dividend  paid  upon  the  note  by  the  assig- 
nees, under  a  commission  against  the  other. 
The  authority  of  that  case  was  strengthen- 
ed by  the  decisions  in  Brandram  v.  Whar- 
ton,(3)  Hylling  v.  Hastings,  (4)  and  Atkins 
v.  Tredgold%{5)  in  all  of  which  the  princi- 
ple, that  the  admission  of  one  joint  con- 
tractor, or  other  person  filling  the  same 
joint  character,  should  bind  the  other,  seems 
to  have  been  maintained. 

The  Court  said,  that  the  nonsuit  was 
proper.  The  evidence  scarcely  came  up  to 
an  acknowledgment  of  the  debt ;  certainly 
not  to  a  promise  to  pay.  The  executors 
appeared  desirous  to  assist  the  plaintiff,  if 
they  could  do  so  with  propriety  ;  that  is, 
with  the  assent  of  such  of  the  family  as  were 
interested  in  the  fund.  To  satisfy  the  Sta- 
tute of  Limitations  in  a  case  like  the  pre* 
sent,  the  evidence  should  be  most  clear  and 
unequivocal.  What  would  be  the  situation 
of  executors,  if  they  were  to  be  charged 
with  loose  evidence  of  an  acknowledgment 
touching  an  old  debt  ?  They  had  no  power, 
of  their  own  act,  to  waive  a  legal  defence  ; 
at  least,  if  they  did  so,  and  were  to  pay  a 
debt,  against  the  recovery  of  which  there 
was  a  legal  bar,  it  might  be  deserving  of 
consideration,  whether  they  could  justify 
such  a  payment,  as  against  those  who  were 
interested  in  the  testator's  property.  Look- 
ing at  the  case  in  this  point  of  view  ;  seeing 
what  would  be  the  situation  of  an  executor, 
who  were  to  pay  a  debt  which,  by  law,  he 
would  not  be  bound  to  pay  ;  with  how  much 
greater  force  did  not  the  reason  apply  to  a 
case  in  which  it  was  attempted  to  fix  an 
executor,  not  upon  the  payment  of  the  debt, 
but  upon  a  supposed  promise  to  pay  a  debt 
which,  for  aught  that  appeared  to  the  con- 
trary, it  might  have  been  his  duty  to  re- 
sist ?  It  was  unnecessary,  however,  to  go 
fully  into  those  questions,  seeing  that  the 
executors  had  not  promised  to  pay. 

Rule  refused. 

(t)  SH.B1.340. 

(3)  1  Barn.  &  Aid.  463. 

(4)  1  Lord  Raym.  389. 

(5)  *  B.  &  C.  93 ;  1  Law  Joum.  K.B.  «28. 
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EVEREST  V.  JCNES. 


Escape — Pleading. 

To  be  relieved  from  the  effect  of  one  escape, 
it  seems  that  a  gaoler  must  show  by  his  plea, 

1.  That  the  escape  was  without  his  know- 
ledge. 

2.  That  on  the  return  or  re-caption  of  the 
prisoner,  he  detained  him  until  action  brought. 

For,  where  a  gaoler,  to  an  action  for  an 
escape,  pleaded  that  the  prisoner  escaped 
without  his  knowledge,  returned,  was  detain- 
ed,  and  afterwards  again  escaped  on  divers 
days  and  times ;  again  returned,  and  was 
thereupon  detained  until  action  brought : — 
It  was  held,  on  demurrer,  that  the  plea  was 
bad,  because  it  did  not  state  what  escapes 
the  gaoler  intended  to  admit. 

This  was  an  action  of  debt  against  the 
marshal,  for  Buffering  the  escape  of  a  pri- 
soner, committed  in  execution.  The  de- 
fendant, among  other  pleas,  pleaded  as  fol- 
lows : — 

"  That  after  the  commitment  of  the  said 
Peter  Everest  (the  prisoner)  to  the  custody 
of  him  the  said  defendant,  in  execution  as 
aforesaid,  to  wit,  on  the  said  5th  of  Novem- 
ber 1825  aforesaid,  and  on  divers  oilier  days 
and  times,  between  that  day  and  the  said 
9th  of  January  1826  aforesaid,  and  before 
the  exhibiting  of  the  bill  aforesaid,  in  the 
county  aforesaid,  he  the  said  Peter  Everest 
wrongfully,  privily,  and  without  the  know- 
ledge, permission,  or  consent  of  the  said 
defendant,  escaped  from  and  out  of  the  cus- 
tody of  the  said  defendant,  as  such  marshal 
as  aforesaid,  to  places  to  hhn  the  said  de- 
fendant unknown,  and  voluntarily  and  of 
his  own  accord,  returned  back  again  unto 
the  custody  of  him  the  said  defendant,  as 
such  marshal ;  and  the  said  defendant,  in 
fact,  further  saith,  that  the  said  Peter 
Everest,  before  the  exhibiting  of  the  bill  of 
the  said  plaintiff*,  against  him  the  said  de- 
fendant in  that  behalf,  to  wit,  on  the  said 
9th  of  January  1826  aforesaid,  at  West- 
minster aforesaid,  in  the  county  aforesaid, 
having  voluntarily,  and  of  his  own  accord, 
returned  back  again  into  the  custody  of  him 
the  said  defendant,  he  the  said  defendant 
did  thereupon  then  and  there  keep  and  de- 
tain, and  always  from  thence  hitherto  hath 
kept  and  detained,  and  still  doth  keep  and 


detain,  him  the  said  Peter  Everest,  in  the 
custody  of  him  the  said  defendant  in  exe- 
cution, at  the  suit  of  the  said  plaintiff,  under 
and  by  virtue  of  the  said  commitment  of 
him  the  said  Peter  Everest,  in  execution  as 
aforesaid,  to  wit,  at  Westminster  aforesaid, 
in  the  county  aforesaid;  which  said  first 
escape,  in  this  plea  mentioned,  is  the  same 
escape  whereof  the  said  plaintiff  hath  above 
thereof  complained  against  the  said  defen- 
dant." 

In  another  plea  he  pleaded  as  follows  : — 
"  That  after  the  committing  of  the  said 
Peter  Everest  (the  prisoner),  to  the  custody 
of  him  the  said  defendant,  in  execution  as 
aforesaid,  to  wit,  on  the  5th  of  November 
1825  aforesaid,  at  Westminster  aforesaid, 
in  the  county  aforesaid,  he  the  said  Peter 
Everest,  wrongfully,  privily,  and  without 
the  knowledge,  permission,  or  consent  of 
the  said  defendant,  escaped  from  and  out 
of  the  custody  of  the  said  defendant,  as  such 
marshal  as  aforesaid,  to  places  to  him  the 
said  defendant  unknown ;  but  the  said  de- 
fendant, in  fact,  further  saith,  that  the  said 
Peter  Everest  afterwards,  and  before  the 
exhibiting  of  the  bill  of  the  said  defendant, 
against  him  the  said  defendant  in  that  be- 
half, to  wit,  on  the  day  and  year  last  afore- 
said, at  Westminster  aforesaid  in  the  county 
aforesaid,  voluntarily,  and  of  his  own  accord, 
returned  back  again  unto  the  custody  of 
the  said  defendant ;  and  that  he  the  said 
defendant  did  thereupon  then  and  there 
keep  and  detain  him  the  said  Peter  Everest, 
in  execution  as  aforesaid ;  and  the  said  de- 
fendant further  saith,  that  afterwards,  to 
wit,  on  the  day  and  year  last  aforesaid,  and 
on  divers  other  days  and  times,  between  that 
day  and  the  said  9th  of  January  182G,  at 
Westminster  aforesaid,  in  the  county  afore- 
said, the  said  Peter  Everest  wrongfully, 
privily,  and  without  the  default,  knowledge, 
permission,  or  consent  of  the  said  defen- 
dant, escaped  from  and  out  of  the  custody 
of  the  said  defendant,  as  such  marshal,  to 
places  to  him  the  said  defendant  unknown  : 
but  the  said  defendant  further  saith,  that 
afterwards,  and  before  the  exhibiting  of  the 
bill  aforesaid,  to  wit,  on  the  day  and  year 
last  aforesaid,  the  said  Peter  Everest  volun- 
tarily and  of  his  own  accord,  returned  back 
again  into  the  custody  of  the  said  defen- 
dant ;  and  that  he  the  said  defendant  did 
thereupon  then  and  there  keep  and  detain, 
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and  always  from  thence  hitherto  hath  kept 
and  detained,  and  still  doth  keep  and  detain, 
him  the  said  Peter  Everest,  in  the  custody 
of  him  the  said  defendant,  in  execution  at 
the  suit  of  the  said  plaintiff,  under  and  by 
virtue  of  the  said  commitment  of  him  the 
said  Peter  Everest  in  execution  as  aforesaid, 
to  wit,  at  Westminster  aforesaid,  in  the 
county  aforesaid,  which  said  first  escape,  in 
this  plea  first  mentioned,  is  the  same  escape 
whereof  the  said  plaintiff  hath  above  com- 
plained against  the  said  defendant." 

To  these  pleas  the  plaintiff  demurred  ; 
and  assigned  as  causes  of  demurrer  to  the 
fifth  plea,  as  follows  : — 

"  That  the  said  defendant  hath,  in  and 
by  his  said  fifth  plea,  stated,  that  the  said 
Peter  Everest  (the  prisoner),  on  divers  days 
and  times,  between  the  said  5th  of  No- 
vember and  9th  of  January  in  that  plea 
mentioned,  escaped  from  and  out  of  the 
custody  of  the  said  defendant,  as  such  mar- 
shal as  aforesaid,  and  voluntarily  and  of  his 
own  accord,  returned  back  again  into  the 
custody  of  him  the  said  defendant,  as  such 
marshal,  without  particularizing  or  specify- 
ing the  days  or  times  in  which  the  said  Peter 
Everest  so  escaped  and  returned  as  last 
aforesaid,  or  showing  on  how  many  days  or 
times,  or  how  often,  between  the  said  5th  of 
November  and  9th  of  January,  the  said 
Peter  Everest  so  escaped  and  returned  as 
last  aforesaid;  and  also  for  that  the  said 
defendant  hath  not,  in  and  by  his  said  fifth 
plea,  stated  or  shown  a  continued  detention 
of  the  said  Peter  Everest,  from  the  time  of 
his  return  from  the  said  escape  in  the  said 
declaration  mentioned;  and  also  for  that 
the  said  defendant  hath  not  stated  and  set 
forth  the  different  escapes  of  the  said  Peter 
Everest,  after  his  return  from  the  said 
escape  in  the  said  declaration  mentioned, 
(and  admitted  by  the  said  defendant,)  so  as 
to  enable  the  said  plaintiff  to  state  and  set 
forth  in  her  replication  to  the  said  fifth  plea, 
other  and  more  numerous  escapes  than 
those  admitted  by  the  said  defendant,  for 
the  purpose  of  avoiding  that  plea  ;  and  also 
for  that  the  said  defendant  hath  not  stated 
and  set  forth  the  different  escapes  in  the 
said  plea  mentioned,  so  as  to  give  the  said 
plaintiff  an  opportunity  of  selecting  any  of 
those  escapes,  and  showing  that  the  same 


were  with  the' consent  and  permission  of  the 
said  defendant,  as  such  marshal  as  afore- 
said." 

The  causes  of  demurrer  assigned  to  the 
seventh  were  as  follows  : — 

"  That  the  said  defendant  hath,  in  and  by 
his  said  seventh  plea,  stated,  that  the  said 
Peter  Everest,  on  divers  days  and  times  be~ 
trveen  tlte  said  5th  of  Novetnber  and  9th  of 
January,  in  that  plea  mentioned,  escaped 
from  and  out  of  the  custody  of  the  said 
defendant,  as  such  marshal  as  aforesaid, 
and  voluntarily  and  of  his  accord  returned 
back  again  into  the  custody  of  him  the  said 
defendant,  as  such  marshal,  without  particu- 
larizing or  specifying  the  days  or  times  on 
which  the  said  Peter  Everest  so  escaped 
and  returned  as  last  aforesaid,  or  showing 
on  how  many  days  or  times,  or  how  often, 
between  the  said  5th  of  November  and 
9th  of  January,  the  said  Peter  Everest  so 
escaped  and  returned  as  last  aforesaid  ;  and 
also  for  that  the  said  defendant  iiath  not, 
by  his  said  seventh  plea,  stated  or  shown  a 
continual  detention  of  the  said  Peter  Everest, 
from  the  time  of  his  return  from  the  said 
escape,  in  the  said  declaration  mentioned  ; 
and  also  for  that  the  said  defendant  hath 
not  stated  and  set  forth  the  different  escapes 
of  the  said  Peter  Everest,  after  his  return 
from  the  said  escape  in  the  said  declaration 
mentioned,  (and  admitted  by  the  said  de- 
fendant,) so  as  to  enable  the  said  plaintiff 
to  state  and  set  forth,  in  her  replication  to 
the  said  seventh  plea,  other  and  more  nu- 
merous escapes  than  those  admitted  by  the 
said  defendant,  for  the  purpose  of  avoiding 
that  plea  ;  and  also  for  that  the  said  defen- 
dant hath  not  stated  and  set  forth  the  dif- 
ferent escapes  in  the  said  seventh  plea  men- 
tioned, so  as  to  give  the  said  plaintiff  an 
opportunity  of  selecting  any  of  those  escapes, 
and  showing  that  the  same  were  with  the 
consent  and  permission  of  the  said  defen- 
dant, as  such  marshal  as  aforesaid. " 

The  questions  raised  by  these  demurrers 
were — first,  whether  the  pleas  were  not  bad 
in  substance,  inasmuch  as  they  did  not  show 
a  continuing  subsequent  detention  after  the 
first  escape,  down  to  the  time  when  the 
action  was  brought ;  and  which  continued 
detention  alone,  the  plaintiff  contended, 
could  destroy  the  right  of  action.  Secondly, 
whether  the  pleas  were  not  bad  in  form, 
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inasmuch  as  they  did  not  specify  the  parti 
cular  escapes  and  returns. 

Mr.  Coleridge  for  the  plaintiff. — If  this 
form  of  plea  were  allowed,  a  gaoler  might 
take  advantage  of  his  own  wrong ;  for  when- 
ever he  might  be  charged  with  a  particular 
escape,  purged  by  a  voluntary  return,  he 
might  plead  divers  subsequent  escapes,  with 
an  ultimate  return,  and  a  detention  at  the 
time  of  the  action  brought,  and  thus  defeat 
the  plaintiff.  It  is  for  the  gaoler  to  know 
the  state  of  his  own  gaol ;  to  show  the  par- 
ticular escapes,  involuntary  on  the  gaoler's 
part ;  and  then  show  a  detention  from  the 
time  of  the  return.  After  one  escape,  he 
ought  to  keep  the  prisoner  in  close  custody. 

[He  was  here  stopped,  and  the  Court 
called  upon  the  defendant's  counsel  to  sup- 
port the  pleas.] 

Mr.  Campbell,  for  the  defendant,  said, 
that  if  he  should  collect  the  opinion  of  the 
Court  to  be  against  him,  he  would  not  incur 
the  risk  of  arguing  the  demurrer,  but  would 
pray  to  amend.  He  was  certainly  inclined 
to  contend,  that  the  gaoler  could  not  be 
deprived  of  the  benefit  of  any  particular 
return  of  the  prisoner,  however  late  in  its 
period,  unless  the  gaoler  had  notice  of  a 
prior  escape. 

Air.  Justice  Bay  ley. — The  defendant  is 
bound  to  know  the  state  of  his  own  prison. 
The  Rules  are  a  part  of  the  prison  ;  and  he 
is  as  much  bound  to  know  the  state  of  die 
rules,  and  of  the  prisoners  there,  as  of  any 
other  part  of  the  prison.  In  the  case  of 
Chambers  v.  Jones,  (1)  it  was  the  opinion 
of  the  Court,  that  even  a  re-caption  would 
not  protect  a  gaoler,  unless  he  showed  a 
continual  detention  afterwards,  down  to  the 
commencement  of  the  action.  The  same  was 
also  decided  in  Merit  on  v.  Briggs,  (2)  and 
is  to  be  collected  from  Griffiths  v.  Eyles,(3) 
and  Willis  v.  Gambler.  (4)  The  defendant 
must  therefore  show  a  continual  detention 
from  the  time  of  the  re-caption,  or  the  return 
after  the  first  escape,  or  he  will  not  be 
excused  from  that  first  escape ;  and,  with 
regard  to  notice,  the  return  of  the  prisoner 

(l)  11  East,  406. 
(t)  1  Lord  Roym.  39. 
(5)  1  Bob.  &  Pul.  413. 
(4)  Prac  Reg.  199. 
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must  be  taken  as  a  notice  of  the  escape. 

The  marshal,  like  any  other  gaoler,  must  be 
supposed  to  know  the  state  of  his  own  pri- 
son. By  the  form  of  pleading  now  attempt- 
ed, he  would  gain  the  benefit  of  the  last 
return  or  re-caption  after  the  last  escape* 
though  there  may  be  escapes  which,  on  his 
part,  were  voluntary  or  negligent. 

Demurrers  allowed,  and  leave  to  de- 
fendant to  amend,  on  payment  of 
costs. 
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NEWBERRY  V.  HOWARD 
AND  ANOTHER. 


Practice. 


It  does  not  appear  that  there  is  any  pre- 
scribed time  for  a  plaintiff' to  carry  on  a  cause 
to  trial,  if  he  be  not  urged  on.  The  defen- 
dant may  urge  him  on  if  he  pleases ;  but,  if 
both  parties  remain  quiet,  a  plaintiff  may 
resume  his  proceedings  after  five  years1  sus- 
pension of  them. 

Air.  Steer  moved  for  a  rule  to  show  cause 
why  the  notice  of  trial  .should  not  be  set 
.  aside ;  and  why  the  defendants'  costs  should 
not  be  taxed,  upon  the  rule  for  discontinu- 
ing, which  had  been  taken  out  by  the  plain- 
tin.  This  he  did  upon  an  affidavit  stating, 
that  the  cause  was  at  issue,  and  notice  of 
trial  was  given  five  years  since*  That  notice 
was  countermanded.  Nothing  was  done 
then  by  either  party  for  five  years.  At  the 
end  of  that  time  some  communication  took 
place  between  the  parties ;  and  the  plainr- 
tiff's  attorney  stated,  that  it  was  his  inten- 
tion to  discontinue  the  action.  He  accord- 
ingly took  out  a  rule  to  discontinue,  and 
served  it  with  an  appointment  to  tax ;  but 
no  taxation,  in  fact,  ever  took  place.  The 
plaintiff's  attorney  had  now  given  a  fresh 
notice  of  trial. 

Mr.  Steer  submitted,  upon  these  facts, 
that  the  conduct  of  the  plaintiff  had  been 
most  vexatious ;  that  some  limit  ought  to 
be  placed  on  the  proceedings  of  a  cause, 
otherwise  the  plaintiff  might  resume  them 
at  any  undefined  period,  and  harass  a  de- 
fendant ;  and  in  this  particular  case,  he 
argued,  that  the  plaintiff  had,  by  his  own 
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conduct,  shown  that  he  knew  he  had  no 
just  cause  of  action. — But 

The  Court  said*  that  if  a  defendant  did 
not  think  proper  to  avail  himself  of  the 
known  rules  of  proceeding,  by  which  he 
might  get  rid  of  an  unjust  action,  he  must 
take  the*  consequence.  He  may,  if  he 
pleases,  urge  the  plaintiff  on  to  non  pros,  or 
nonsuit.  And  if  he  fail  to  do  so,  he  tacitly 
assents  to  the  plaintiff  having  liberty  to  re- 
sume whenever  he  pleases. 

Rule  refuted. 


1826 
Nov 


26.     > 
.  18.  J 


CARPENTER  V.  S1LLC0CK. 

Debtor  and  Creditor. 


1.  A  deed  of  composition  may  be 
though  it  show  that  one  creditor  is  ultimately 
to  retain  his  right  to  the  full  amount  of  his 
debt,  and  the  others  are  to  take  a  composition. 

2.  Such  a  creditor,  party  to  such  a  deed, 
is  not  bound  by  the  general  terms  of  a  cove- 
nant to  release  on  payment  of  a  composition, 
if  it  appear,  from  the  whole  of  the  deed,  that 
it  is  not  intended  to  exclude  htm  from  his  full 
claim. 

Accordingly,  where  a  creditor  was  a  dis- 
tinct party  to  a  deed  of  composition  ;  was  de- 
scribed as  a  friend  and  creditor  of  the  debtor ; 
and  joined  in  a  covenant  with  him  to  the  rest 
of  the  creditors,  to  pay  the  agreed  instalment, 
and  consented  that  his  claim  should  be  post- 
poned until  the  composition  was  paid : — it  was 
held,  that  the  composition  was  not  to  bind  him, 
although  the  deed  contained  a  general  cove- 
nant from  all  creditors  to  release. 

This  cause  was  referred  to  a  gentleman 
at  the  bar,  who  made  his  award  to  the  fol- 
lowing effect. 

The  defendant,  at  the  time  of  the  action 
brought,  was  indebted  to  the  plaintiff  in  the 
sum  of  1 7M.  9s.  $d. ;  and  he  was  liable  to 
pay  this  sum,  unless  the  plaintiff  was  bound 
as  a  creditor,  with  other  creditors,  under  a 
deed,  which  was  referred  to  in  the  award, 
and  which,  in  substance,  was  as  follows : — 

By  indenture,  dated  29th  March  1828, 
made  between  the  defendant  (Sillcock\  of 
the  first  part;  the  plaintiff  (Carpenter;,  of 
the  second  part ;  three  other  persons  named, 


and  the  several  other  creditors  of  the  said 
Sillcock,  who  should  execute  those  pre- 
sents, of  the  third  part ;  and  John  Wilks, 
of  the  fourth  part,  it  was  recited,  that  Sill- 
cock  was  indebted  to  the  several  persons, 
his  creditors,  parties  thereto  of  the  third 
part ;  that  he  had  submitted  to  his  said 
creditors,  a  statement  of  his  estate  and 
effects,  upon  which  statement  the  said  cre- 
ditors, parties  thereto,  had  agreed  to  take 
12*.  lOrf.  in  the  pound  on  their  debts,  pay- 
able by  instalments ;  that  it  had  been  agreed 
by  Sillcock  and  Carpenter,  who  was  a  friend, 
and  also  a  creditor  of  Sillcock,  that  Car- 
penter, for  the  further  security  of  the  said 
creditors,  should  guarantee  and  be  liable 
for  the  payment  of  the  two  last  instalments ; 
that  the  creditors,  parties  thereto,  had  ac- 
cordingly consented  to  allow  Sillcock  to 
continue  his  trade,  and  to  discharge  him 
from  the  debts ;  and  that  Sillcock  had  paid 
the  first  instalment.  Then  followed  a  co- 
venant by  Sillcock,  that  he  would  pay 
the  instalments ;  that  he  would  not  give 
his  creditors  any  preference,  nor  secure  to 
any  of  them  any  sum  beyond  the  agreed 
composition ;  and  also,  that  he  would  not 
pay  any  part  of  Carpenter's  debt,  until  after 
the  said  instalments  should  be  paid  to  the 
said  creditors,  (except  to  Carpenter,)  it 
being  the  intent  of  the  parties,  that  all  claims 
of  Carpenter  should  remain  unpaid  and  un- 
secured, until  the  said  instalments  to  the 
-other  creditors  should  be  paid.  Then  fol- 
lowed a  covenant  from  the  plaintiff  (Car- 
penter), with  the  rest  of  the  creditors,  that 
he  would  pay  the  instalments  in  case  of  de- 
fault by  Sillcock ;  and  then  a  covenant  from 
the  creditors,  parties  thereto,  that  when  and 
so  soon  as  they  should  be  paid  by  Sillcock 
or  Carpenter,  the  said  instalments  on  the 
sums  set  opposite  to  their  respective  names, 
they  would  execute  releases  to  Sillcock. 
This  deed  was  executed  by  the  several  par- 
ties ;  the  creditors  of  the  third  part  placing 
the  amount  of  their  debts  against  their 
names  ;  but  the  plaintiff  (Carpenter)  exe- 
cuting, apparently  as  a  party  only,  no  men- 
tion of  the  amount  of  his  debt  appearing  in 
or  upon  any  part  of  the  deed. 

The  arbitrator  was  of  opinion,  that,'  by 
this  deed,  the  plaintiff  (Carpenter)  had  not 
bound  himself  to  accept  a  composition  on 
his  debt ;  but  he  stated  the  facts,  in  order 
that  the  parties  might  obtain  the  opinion  of 
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the  Court.     Accordingly,  both  parties  ap- 
peared by  their  counsel ;  and 

Mr.  Abraham,  for  the  plaintiff,  contend- 
ed, that  the  arbitrator  had  put  a  right  con- 
struction on  the  deed.  There  was  nothing 
to  show  that  Carpenter  was  to  take  the 
composition.  If  he  was,  he  would  be  placed 
in  a  much  worse  situation  than  the  rest  of 
the  creditors,  for  he  was  to  be  postponed 
to  them,  and  was  to  guarantee  the  payment 
of  the  instalments. — Here  he  was  stopped 
by 

The  Court,  who  seemed  so  decidedly  of 
opinion  with  the  arbitrator,  that 

Mr.  Thessiger,  for  the  defendant,  de- 
clined contesting  the  point ;  and  therefore 

Award  confirmed. 


1826 
Nov 


26.     *> 
.  14.  J 


HOWARD  V.  KATE. 


Award— Contempt. 

1.  Where  matters  in  difference  are  refer- 
red to  arbitration,  by  bond  or  agreement,  and 
one  of  the  parties  revokes  the  authority  of  the 
arbitrator,  he  may  be  liable  to  an  action; 
but  the  submission  cannot  afterwards  be  made 
a  rule  of  court,  m  order  to  bring  him  into 
contempt. 

2.  But  where  a  cause  is  referred  by  a 
judge's  order,  such  order  may  be  made  a  rule 
of  court,  even  after  revocation,  in  order  to 
bring  the  party  revoking  into  contempt. 

It  therefore  seems  advisable,  and  is  recom- 
mended by  the  Court,  that  the  submission  be 
made  a  rule  of  court,  in  the  first  instance, 
and  before  any  step  be  taken  in  the  reference. 

Mr.  Scarlett  had  obtained  a  rule  to  show 
cause  why  the  rule,  making  the  submission 
to  reference  between  these  parties  a  rule  of 
court,  should  not  be  set  aside,  the  arbitra- 
tor's power  having  been  revoked  before  the 
award  made  ;  and  the  submission  not  hav- 
ing been  made  a  rule  of  court  until  after- 
wards. 

Mr.  Follett  showed  cause.— He  contend- 
ed, that  although  the  power  of  the  arbitra- 
tor might  be  revoked,  yet  the  agreement  to 
refer  could  not  be  departed  from ;  and  that 
the  party  who  revoked  after  such  an  agree- 
ment, would  be  liable  to  an  action  for  breach 


of  his  agreement.  This  was  die  ease  at 
common  law  :  and,  at  the  common  law,  a 
reference  in  a  cause  made  under  a  judge's 
order  wonld  be  binding ;  so  that  it  could 
be  turned  into  a  rule  of  court  afterwards, 
in  order  to  bring  into  contempt  the  party 
who  should  revoke  the  submission  between 
the  judge's  order  and  the  rule  :(1)  Aston 
v.  George.  (&)  The  object  of  the  statute 
9  and  10  Wra,  S.  c.  15,  was  to  put  arbitra- 
tions between  parties,  in  which  there  was 
no  suit,  upon  the  same  footing  as  those  in 
which  there  was  a  suit ;  but  if  it  were  de- 
clared, that  a  party  in  the  former  case  might 
still  revoke  as  he  could  before,  the  two  cases 
would  not  be  put  upon  the  same  footing  ; 
and  the  statute  would  be  wholly  inopera- 
tive. No  doubt  the  award  could  not  be 
enforced ;  but  the  party  guilty  of  the  breach 
of  his  agreement  to  refer,  was  liable  to  an 
action ;  and  the  Court  had  also  the  power 
to  punish  him  for  his  contempt :  and  ac- 
cording to  the  case  of  Aston  v.  George,  it 
was  immaterial  whether  the  rule  of  court 
was  drawn  up  before  or  after  the  revoca- 
tion. 

Mr.  Scarlett  (contra)  contended,  that  the 
practice,  the  decided  cases,  and  the  profes- 
sional experience,  had  been  entirely  the 
other  way.  After  revocation,  the  submis- 
sion could  not,  and  ought  not  to  be  made 
a  rule  of  court ;  for  it  would  be  bringing  a 
party  into  contempt  ex  post  facto.  An  at* 
tempt  similar  to  the  present  was  made  in 
the  case  of  King  v.  Joseph,  (3)  but  without 
effect. 

The  Court  said,  that  as  they  certainly 
would  not  grant  any  attachment  for  con- 
tempt under  the  original  rule,  they  could 
not  see  what  was  the  object  in  the  present 
contest ;  for  it  appeared  to  be  of  little  con- 
sequence, whether  they  discharged  the  pre- 
sent rule,  or  made  it  absolute.  They  thought 
it,  however,  better  to  discharge  it ;  and  they 
suggested  that,  in  future  cases,  the  submis- 
sion should  be  made  a  rule  of  court  in  the 
first  instance,  and  before  the  arbitration  was 
gone  into.  If  that  were  done,  no  difficulty 
could  again  arise  in  a  case  like  the  present ; 
as  the  party,  who  should  revoke  his  sub- 

(1)  1  Chan.  Caa.  185. 

(2)  3  Barn.  &  Aid.  395. 
<3)  5  Taunt.  45*. 
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mission  afterwards,  would  be  liable  to  an 
action ;  and  might  also  be  p  inished  for 
contempt  of  court. 

Rule  disc  'targed. 


1826 
Nov 


1626 
Not 


26.     \ 

.  18.  > 


ARCHER  8    BAIL,    DPON 
HABEAS   CORPUS. 


Practice, 


The  general  rule  is  not  to  allow  time  for 
justification  of  bail  upon  habeas  corpus ;  and 
this  rule  mill  not  be  relaxed  in  any  case  ex- 
cept that  of  the  sudden  illness  of  the  bail. 

Mr.  Barstow  moved  for  time  to  justify 
one  of  the  bail  in  this  case. — This  he  did 
upon  an  affidavit  which,  in  an  ordinary 
case,  would  have  been  sufficient ;  but  the 
difficulty  was,  that  this  was  bail  upon  habeas 
corpus ;  and  it  was  the  general  rule  not  to 
grant  time  in  such  a  case.  This  rule  how* 
ever,  he  said,  had  been  relaxed  in  a  recent 
case,  in  which  the  sudden  illness  of  the  bail 
was  thought  a  sufficient  reason  for  doing 
so.  The  reason  must  have  been,  that  the 
circumstance  in  question  was  one  over 
which  the  defendant  had  no  control.  It 
the  same,  by  analogy,  in  the  present 
.  The  bail  promised  to  attend;  was 
sufficient  in  point  of  property  if  he  had  at* 
tended ;  and  had  that  very  morning  sent  a 
note  to  the  defendant,  saying  that  he  was 
suddenly  compelled  to  leave  town  on  the 
most  urgent  business.  This  was  a  cir- 
cumstance which  the  defendant  could  nei- 
ther anticipate  nor  control ;  and  the  refus- 
ing of  time  could  have  no  effect  but  that  of 
compelling  the  defendant  to  render,  and 
to  remain  in  prison  while  the  notice  of  jus- 
tification, which  he  would  immediately  give, 
would  be  running  on.  It  would  be  to  ha- 
rass the  defendant,  without  aiding  the  plain- 
tiff—But, 

Mr.  Justice  Littledale  said,  that  the  rule 
could  not  be  any  further  relaxed.  The 
present  motion  was  a  proof  that  a  departure, 
given  in  an  extreme  case,  from  a  rule, 
would  inevitably  lead  to  an  application  for 
a  wider  departure,  which  it  would  be  at- 
tempted to  justify  by  analogy. 

Motion  refused. 


26.      *> 

.  20.  J 

Practice — Abatement. 


WOODTHORP  V.  THE  HUNDRED 
OF  LOTHINGLAND. 


1.  Where  a  declaration  is  fled  as  of  one 
term,  and  the  defendant  pleads  in  abatement 
in  the  next,  the  plea  must  be  prefaced  by  a 
special  imparlance. 

2.  And  this  rule  applies,  even  where  the 
declaration  is  fled  or  delivered  in  vacation 
as  of  the  preceding  term. 

In  this  action  the  declaration  had  been 
delivered  in  the  last  vacation,  entitled  as  of 
the  preceding  Trinity  term,  and  indorsed 
to  plead  within  the  first  four  days  of  this 
term.  Within  that  time  the  defendants 
filed  a  plea  in  abatement ;  but  their  plea 
commenced  in  the  usual  terms,  without 
noticing  that  the  declaration  was  of  the  pre- 
ceding term,  and  that  the  defendants  had 
imparled  over.  Whereupon  the  plaintiff 
signed  judgment. 

Mr.  Manning  having,  on  a  former  day, 
obtained  a  rule  nut  to  set  it  aside — 

Mr.  Solicitor  General  and  Mr.  Patteson 
showed  cause. — This  plea  was  a  nullity. 
The  practice  is,  when  you  plqad  in  abate- 
ment to  a  declaration  of  a  former  term,  you 
head  the  plea  with  a  special  imparlance. 
Without  this,  the  plea,  being  a  dilatory  one, 
would  not  appear  to  have  been  pleaded 
within  the  time  prescribed  by  the  rules  of 
the  court.  This  is  laid  down  in  Sir  Wil- 
liam  Blacks  tone*  s  Reports,.  Lord  Sondes9 
case;  in  Doughty  v.  Lascelles,  (1)  Bud- 
die v.  Wilson,  (2)  and  Black  more  v.  Flem- 
ing, (3)  and  tlie  practice  has  always  con- 
formed with  these  decisions. 

[They  were  here  stopped  by  the  Court, 
who  called  upon 

Mr.  Manning  contra.] — This  case  does 
not  fall  with  die  general  rule.  Here  the 
plaintiff  declared  in  the  vacation  for  his 
own  ease,  and  indorsed  his  declaration  to 
plead  as  of  this  term.  The  defendants,  in 
point  of  fact,  did  not  imparle ;  and  if  they 
had  prefaced  their  plea  with  an  imparlance, 
they  would  have  prefaced  it  with  a  false- 
hood, which  the  practice  does  surely  not 
require  them  to  do.     But — 

(i)  4  T.  R.  520. 
(*)  6  T.  R.  369. 
(3)  7  T.  R.  446,  in  note. 
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The  Court  said,  that  that  circumstance 
did  not  take  the  case  out  of  the  general 
rule.  The  declaration,  when  filed  as  of  the 
preceding  term,  was  to  all  intents  as  of 
that  term,  except  that  the  defendants  were 
not  compellable  to  plead  as  of  that  term ; 
but  might  imparle  over.  If  they  did  not 
choose  to  have  the  imparlance,  they  might 
have  followed  up  the  declaration,  and  plead- 
ed to  it  as  of  the  preceding  term  within 
four  days  of  their  having  received  it.  As 
they  had  chosen  to  take  the  imparlance, 
they  should  have  attended  to  the  practice, 
and  headed  their  plea  with  the  impar- 
lance. 

Rule  discharged* 

[Note. — This  rule  does  not  apply  to  cases 
wherein  the  declaration  is  filed  in  the  vaca- 
tion, with  a  special  memorandum  of  the 
filing.  For  instance :  where  a  bill  is  filed 
in  the  vacation  against  an  attorney  with  a 
special  memorandum  (the  cause  of  action 
accruing  in  vacation),  there  the  defendant 
would  be  entitled  to  plead  in  abatement 
within  the  first  four  days  of  the  next  term, 
without  prefacing  his  plea  with  -a  special 
imparlance.] 


1826 
Nov 


26.     > 
.  20.  3 


BIDOOOD  V.  DAVIE3. 


Arrest — Privilege. 

The  Court  exercise  a  discretionary  power 
to  grant  or  refuse  relief  on  motion,  to  a 
privileged  person  who  has  been  arrested. 
If  his  conduct  has  been  vexatious,  they  will 
leave  him  to  his  writ  of  privilege. 

Mr.  Bowling  had  obtained  a  rule  to  show 
cause  why  the  bail  bond  should  not  be  de- 
livered up  to  be  cancelled,  on  filing  common 
bail.  This  was  obtained  on  an  affidavit 
made  by  the  defendant,  stating  that  he  was 
a  yeoman  warder  of  the  tower ;  (setting 
out  his  appointment  by  the  Lieutenant- 
Governor,)  that  he  had  certain  duties  to 
perform  in  that  character;  to  attend  his 
Majesty  when  he  went  to  the  House  of 
Lords,  and  on  other  occasions;  to  attend 
upon  state  prisoners,  (which  in  fact  he  did 
for  several  weeks  in  1820,  upon  Arthur 
Thistlewood  and  his  companions) ;  to  keep 


watch  and  guard  at  the  Tower,  and  to  per- 
form military  duty.  The  affidavit  added, 
that  his  attendance  was  so  necessary  that 
he  could  not  go  any  where  upon  his  own 
business,  without  leaving  word  at  the  Tower 
where  he  was  to  be  found  at  a  moment's 
notice. 

Mr*  Scarlett  now  showed  cause,  upon 
affidavit,  that  although  the  defendant  held 
this  situation,  he  carried  on  the  business  of 
a  tailor ;  that  he  performed  the  duties  of 
his  office  by  deputy;  and  that  the  plain- 
tiff's attorney,  on  understanding  that  this 
privilege  was  to  be  set  up,  had  offered  to 
accept  common  bail.  On  these  facts  he  sub- 
mitted that  the  defendant  was  not  entitled 
to  this  relief  upon  motion.  It  was  not  a 
right  that  he  should  be  so  relieved ;  it  was 
an  indulgence.  His  right,  in  the  ordinary 
mode,  was  to  be  obtained  by  his  suing  out 
a  writ  of  privilege. 

Mr.  Solicitor  General,  Mr.  DowUng,  and 
Mr.  Chitty,  contra — contended,  that  when 
the  privilege  from  arrest  was  clear,  the 
relief  on  motion  was  a  matter  of  course. 
The  right  in  this  case  was  clear  and  un- 
disputed. The  case  of  Batson  v.  M*  Clean 
(5)  had  decided  this  very  point,  that  a 
yeoman  warder  was  exempt.  If  the  re- 
lief on  motion  were  to  be  refused,  much 
inconvenience  would  result.  It  might  even 
happen  that  the  sheriff  could  arrest  a  yeo- 
man warder  while  he  was  attending  upon 
the  King  at  the  House  of  Lords. 

Lord  Chief  Justice. — If  the  defendant 
were  in  actual  custody,  we  might  interfere  and 
grant  relief  upon  motion.*  But  he  is  not ; 
and  there  does  not  appear  to  be  any  danger 
of  inconvenience  to  the  public  service.  If 
he  will  have  his  legal  right,  he  may  avail 
himself  of  it  by  suing  out  his  writ  of  privi- 
lege. 

The  plaintiff  offered  to  accept  of  common 
bail ;  and  the  defendant  was  therefore 
under  no  necessity  to  apply  to  the  Court. 

Rule  discharged. 

(5)  S  Chit  Rep.  48. 

*  Bat  see  the  observation  of  Mr.  Justice  Bayley 
in  Norton  v.  Motley,  p.  46  of  this  volume  (K.B.),  m» 
to  the  supposed  distinction  between  actual  custody 
and  the  custody  of  the  bail. 
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NOV.  9.     J  EMBLBTON. 

Shipping — Pilot  Act. 

1.  The  owner  of  a  ship,  with  a  pilot  on 
board,  is  not  protected  against  liability  in 
respect  of  damage  done  by  running  foul  of 
another  ship,  unless  he  was  compelled  by  law 
to  have  the  pilot* 

£•  And  accordingly,  as  the  local  act, 
41  Geo.  S.  c.  86,  applicable  to  Newcastle- 
upon-Tyne,  leaves  it  optional  with  British 
ships,  on  entering  and  leaving  that  port,  to 
have  a  pilot  or  not — it  was  held,  that  the 
owner  of  such  a  ship  was  liable,  although  he 
bad  a  pilot  on  board;  the  general  act,  6  Geo. 
4.  c.  125.  expressly  excepting  the  port  of 
Newcastle  from  its  operation. 

This  was  an  action  on  the  case,  to  recover 
damages  for  an  injury  sustained  by  the 
owners  of  a  ship9  in  consequence  of  its 
being  run  down  by  another  ship,  of  which 
the  defendant  was  owner,  as  the  latter  was 
leaving  the  Tyne  harbour.  The  cause  was 
tried  before  Mr.  Justice  Park  at  the  last 
Assises  for  the  county  of  Northumberland, 
when  a  verdict  was  found  for  the  plaintiffs. 
The  defendant's  case  was,  that  the  mischief 
arose  from  the  misconduct  of  the  pilot  who 
was  on  board ;  and  that,  as  the  defendant 
was  bound  to  take  on  board  a  pilot  on 
leaving  the  harbour,  the  ship  was  under  the 
entire  control  of  the  pilot,  and  consequently, 
that  the  liability  should  follow  the  control. 
The  plaintiffs  denied  that  the  defendant  was 
bound  to  take  the  pilot  on  board ; — and  the 
learned  Judge  reserved  this  question  for 
the  Court,  giving  the  defendant  leave  to 
move  to  set  aside  the  verdict  and  enter  a 
nonsuit. 

Mr.  Holt  now  moved. — If  the  defendant 
was  bound  to  take  a  pilot  on  board,  he  is 
not  answerable  for  the  misconduct  of  that 
pilot:  Carruthersy.Sydebotham.(l)The  ques- 
tion whether  in  this  case  he  was  so  bound, 
turns  upon  the  construction  given  to  the 
local  act  for  Newcastle-upon-Tyne,  41  Geo. 

3.  c  86,  and  the  General  Pilot  Act,  6  Geo. 

4.  c  125.  The  former  alone  would  un- 
doubtedly not  protect  the  defendant ;  for, 
by  sect.  6,  it  leaves  the  owner  of  a  British 
ship  the  option  of  taking  a  pilot  or  not. 

(1)  4  Maule  &  Selw.  77. 
Vol.  V.  K.B. 


But,  the  defendant  contends,  that  the  ge- 
neral controls  the  local  act.  It  should 
however  be  admitted,  that  the  general  act 
contains  a  clause  (s.  89)  declaring  that  that 
act  shall  not  extend  to  repeal  the  provisions 
in  any  act  of  parliament  relating  to  New- 
castle-upon-Tyne. But,  as  the  local  act 
left  the  owner  a  power  to  take  in  a  pilot, 
the  general  act  commanding  that  a  pilot 
shall  be  taken,  will  scarcely  be  considered 
as  a  repealing  of  the  local  act.  It  is  merely 
the  imposing  an  additional  security  for  the 
advantage  of  navigation. 

The  Court,  however,  thought  the  point 
perfectly  clear.  The  general  act  expressly 
excepted  the  port  of  Newcastle-upon-Tyne ; 
and  left  that  port  to  be  managed,  with  re- 
gard to  its  pilots,  as  it  had  been  before. 

Rule  refused. 


1826 
Nov 


6.    \ 

.9.  J 


HOPXINS   9.    GRAZEBROOK. 


Vendor  and  Purchaser. 

1.  Semble — That  a  contract  to  sell,  implies 
a  promise  that  the  seller  has  title;  and  if  it 
turns  out  that  he  has  not,  he  is  liable  in  da- 
mages to  the  purchaser,  not  only  to  the 
amount  of  his  expenses  actually  incurred, 
but  to  the  value  which  the  bargain  would  have 
been  to  him,  if  it  had  been  completed. 

2.  But,  at  all  events,  a  person  who  has  not 
even  an  equitable  interest,  but  who  contracts 
to  sell,  in  the  fair  expectation  that  he  will  be 
able  to  do  so,  is  liable  to  pay  the  value  which 
the  bargain  would  have  been  to  the  intended 
purchaser. 

This  was  an  action  of  assumpsit  by  the 
buyer  against  the  seller,  for  the  non-per- 
formance of  his  contract  to  sell  certain  land 
and  premises,  which  had  been  put  up  to 
sale  by  an  auctioneer  at  the  instance  of  the 
defendant.  The  declaration  set  out  the 
conditions  of  sale,  which  were  in  the  usual 
form;  the  vendor  engaging  to  deduce  a 
good  and  marketable  title.  It  then  pro* 
ceeded  to  aver  default  in  the  defendant ; 
and  assigned,  as  special  damage,  that  the 
plaintiff  by  reason  thereof  had  "  been  de- 
prived of  all  the  benefits  and  advantages  and 
conveniences  which  would  have  arisen  and 
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accrued  to  him  from  the  completion  of  the 
said  purchase  :"  and  had  expended  money 
in  endeavouring  to  procure  such  title,  and 
to  jr*t  the  purchase  completed;  and  had 
lost  all  gain  and  profit  which  he  might  have 
made  and  acquired  from  the  use  of  the  de- 
posit money,  which  he  had  paid  on  signing 
the  agreement  for  sale* 

The  defendant  pleaded  the  general  issue, 
and  paid  into  court  281.  which,  it  was  ad- 
mitted, covered  the  deposit  money,  auc- 
tion duty,  interest,  stamp,  and  the  plain- 
tiff's law  charges  for  looking  into  the  title ; 
so  that  the  question  really  in  dispute  was, 
whether  the  plaintiff  was  entitled  to  recover 
damages  for  the  loss  of  his  bargain. 

On  the  trial  before  Mr.  Baron  Garrow, 
at  the  last  Summer  Assizes  for  Worcester, 
it  appeared  that  the  defendant,  when  he 
put  up  the  premises  for  sale,  had  no  legal 
title ;  nor,  in  strictness,  had  he  even  an 
equitable  title,  as  he  claimed  only  through 
contract  with  one  who  himself  had  but  an 
equitable  title.  There  had,  however,  been 
no  fraud  on  the  part  of  the  defendant. 
When  he  put  up  the  premises  for  sale,  he 
had  reason  to  believe  that  he  should  be  able 
to  make  out  a  title  and  perform  the  contract. 
Disputes  however  occurred  afterwards  be- 
tween the  defendant  and  those  who  had  the 
legal  title,  and  he  therefore  could  not  per- 
form the  contract.  The  plaintiff  proved, 
that  if  the  purchase  had  been  completed, 
the  bargain  would  have  been  of  advantage 
to  him. 

The  defendant  contended,  that  as  he  had 
been  guilty  of  no  fraud,  had  sold  fairly  and 
bond  fid*)  and  had  paid  the  expenses  so  as 
to  secure  the  plaintiff  from  loss,  the  action 
could  not  be  maintained  in  respect  of  any 
fancied  value  of  the  bargain,  in  case  it  had 
been  carried  into  effect.  The  plaintiff,  on 
the  other  hand,  contended,  that  by  engaging 
to  make  out  a  legal  title,  the  defendant  had 
held  out  that  it  was  in  his  power  to  do  so ; 
and  that  he  was  therefore  liable  to  make  a 
compensation  for  having  (though  uninten- 
tionally) misled  the  plaintiff,  who  had  en- 
tered into  the  contract  on  the  faith  that  the 
defendant  would  be  able  to  adduce  a  legal 
title  in  himself.  The  jury  found  a  verdict  • 
for  the  plaintiff,  with  70/.  damages;  and 
the  learned  Judge  reserved  leave  for  the 
defendant  to  move  to  set  aside  the  verdict 
and  enter  a  nonsuit. 


Mr.  Jervis  now  moved  for  a  rule. — He 
contended  that  the  cases  of  Flureauv.  Thorn- 
hill,  (1)  Johnson  v.  Johnson,  (2)  and  Brig's 
case,  (3)  establish,  that  where  a  contract 
for  sale  goes  off  on  a  defect  or  a  want  of 
title  in  the  vendor,  without  fraud  on  his 
part,  the  intended  purchaser  cannot  recover 
damages  for  the  loss  of  the  bargain,  but 
only  such  as  shall  indemnify  against  the 
loss  of  interest  upon  his  deposit  money,  and 
the  expenses  he  has  actually  incurred.  It 
seems  reasonable  that  this  should  be  so ; 
for  if  the  contract  were  to  go  off  through 
default  in  the  intended  purchaser,  the  seller 
would  not  be  allowed  to  increase  his  da- 
mages, by  showing  that  he  had  lost  a  very 
advantageous  opportunity  of  placing  out  the 
money. 

The  Court  said,  they  were  not  prepared 
to  decide  that  when  a  vendor  contracts 
to  sell,  having  no  title,  he  is  liable  only  to 
nominal  damages.  On  the  contrary,  they 
thought  that  when  a  man  contracted  to  sell, 
he  held  out  that  he  was  entitled  to  do  so. 
But  it  was  not  necessary  to  decide  that 
question  in  the  present  case ;  for  the  defen- 
dant had  not  any  title  or  interest  whatever 
in  the  premises  in  question  when  he  ottered 
them  for  sale,  and  contracted  to  sell  them* 
He  must  therefore  be  responsible  for  the 
value  to  the  intended  purchaser,  of  that 
which  he  contracted  to  sell,  and  held  out 
that  he  had  a  power  to  sell. 

Rule  refused. 


1826 
Nov 


26.      I 
.  10.    ) 


FORD  0.  ABDY,  ESQ. 


Magistrate — Notice  of  Action. 

1.  A  notice  of  actum  to  a  magistrate, 
under  24  Geo.  2.  c.  1.  must  fully  describe 
the  cause  of  action;  but  need  not  state  the 
form  of  action  intended  to  be  brouglU. 

2.  But  if  it  mention  one  form  of  action, 
the  plaintiff  cannot  resort  to  any  other,  even, 
though  tfie  notice  shorn  thai  the  mention  of 
that  particular  form  of  action  is  under  a 
mistake. 

(1)  W.  Biac.1078. 
(*)  3  B.  &  P.  167. 
(3)  Palm.  $04. 
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This  was  an  action  of  trespass  against  a 
magistrate  for  the  county  of  Essex,  tried  at 
the  last  Assises  for  that  county,  before 
Mr.  Justice  Holroyd.  It  is  not  necessary 
to  refer  to  the  subject  matter,  as  the  case 
turned  upon  the  question  of  notice;  but 
it  may  be  sufficient  to  observe,  that  the 
plaintiff's  case  did  not  convey  any  imputa- 
tion of  misconduct  against  the  magistrate. 
The  plaintiff  obtained  a  verdict,  subject  to 
a  question  reserved  by  the  learned  Judge, 
who  gave  leave  for  the  defendant  to  move 
to  set  aside  the  verdict  and  enter  a  nonsuit 
upon  the  following  ground : — 

The  notice  to  the  defendant  before  action, 
according  to  24  Geo.  2.  c.  44.  s.  1,  was 
sufficient  in  describing  the  cause  of  action, 
according  to  language  in  ordinary  use  ;  but 
it  did  not  state  that  the  action  would,  in 
point  of  form,  be  trespass  ;  nor  did  it  state 
what  form  of  action  would  be  adopted ;  and, 
according  to  the  description  of  the  cause  of 
action  in  the  notice,  it  would  have  been  in- 
ferred that  case  would  be  the  form  of  action, 
and  not  trespass.  Upon  this,  it  was  ob- 
jected by  the  defendant's  counsel  that  the 
notice  was  insufficient,  as  it  pointed  to  a 
form  of  action  different  from  that  which 
was  afterwards  pursued. 

Mr.  Gurney  now  renewed  the  objection, 
on  a  motion  to  set  aside  the  verdict.  He 
contended  that  the  words*  of  the  statute, 
which  required  that  "  the  cause  of  action" 
should  be  "  clearly  and  explicitly  stated," 
had  not  been  satisfied.  It  was  necessary 
and  material  that  a  magistrate  should  know 
the  form  of  action  which  was  intended,  A 
knowledge  of  this  fact  might  have  some  in- 
fluence with  him  on  the  question  of  making 
amends,  or  of  the  amount  which  he  would 
offer.  He  might  take  a  different  course, 
according  to  that  which  would  be  taken  by 
the  plaintiff  in  the  form  of  his  action. 

The  Court,  however,  thought  the  motion 
was  sufficient.  The  object  of  the  act  was, 
that  the  magistrate  should  fully  and  fairly 
be  apprised  of  the  "  cause  of  action,"  in 
order  that  he  might  have  an  opportunity  of 
tendering  amends.  His  conduct  in  this 
respect  would  not,  and  ought  not,  to  be  in- 
fluenced by  his  merely  knowing  the  form 
of  action.  It  was  more  material  that  he 
should  know  the  "  cause"  of  action  than  the 
form,  which  was  comparatively  of  little 


consequence ;  but  which,  at  all  events,  was 
not  rendered  necessary  to  be  inserted  in  the 
notice. 

Rule  refused. 

[Note. — But  if  the  plaintiff,  by  his  notice, 
mentions  a  particular  form  of  action,  he 
cannot  depart  from  it :  Strickland  v.  Ward, 
by  Mr.  Justice  Yates ;  referred  to  in  a  note 
to  Lovelace  v.  Curry,  (1)  In  that  case  the 
notice  was  held  to  be  bad,  for  describing 
the  action  as  an  "  action  on  the  case  for  false 
imprisonment-  and  assault,"  whereas  the 
action  actually  brought  was  trespass  for 
assault  and  false  imprisonment ;  the  learned 
Judge  being  of  opinion  that  the  subsequent 
description  of  the  injury  could  not  cure  the 
previous  misdescription  of  the  form  of 
action*] 


26.     *> 
.11.  > 

Bankrupt. 


1826 

Nov 


DENNETT   V.    KIRKPATRICK 
AND  ANOTHER. 


1 .  A  bankrupt  is  precluded  from  disputing 
the  commission  against  him,  if  he  seek  pro- 
tection from  arrest  in  consequence  of  that 
commission  : 

2.  Or  if  he  apply  to  the  Lord  Chancellor 
for  his  certificate,  even  though  he  do  not  ob- 
tain it ;  for  the  application  alone  is  an  ac- 
quiescence under  the  commission. 

This  was  an  action  of  assumpsit  by  a 
bankrupt,  against  his  assignees,  to  try  the 
validity  of  the  commission  against  him.  In 
point  of  form,  it  was  assumpsit  for  the  pro- 
ceeds of  his  goods  which  had  been  sold. 
-  Plea — General  issue. 

On  the  trial  of  the  cause  before  Mr. 
Justice  Littledale,  at  the  last  Assizes  for 
the  county  of  Hants,  the  defendants  pro- 
posed to  show,  that  the  plaintiff  had  ac- 
quiesced under  his  commission.  For  this 
purpose  they  called  a  sheriff's  officer,  who 
proved  tliat  he  had  arrested  the  plaintiff, 
who  thereupon  said  that  he  had  been  made 
a  bankrupt,  and  had  had  his  certificate ; 
and  that  upon  that  ground  he  was  dis- 
charged. On  cross-examination  he  was 
asked,  whether  the  plaintiff  had  not  actually 

(1)  7  Term  Rep.  633, 
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given  a  bail  bond  in  that  action.  The  wit- 
ness denied  this ;  but  the  fact  was  other- 
wise ;  and  a  messenger  was  immediately 
sent  to  the  sheriff's  office,  in  Winchester, 
to  obtain  and  produce  the  bail  bond  :  but, 
as  this  occupied  some  time,  the  learned 
Judge  could  not  wait;  and  he  therefore 
directed  a  nonsuit.  The  bail  bond  was 
found  shortly  afterwards,  with  a  letter  from 
the  witness  himself,  stating  that  he  had  re- 
ceived it. 

The  defendants  had  intended  also  to  rely 
upon  another  fact,  to  show  the  plaintiff's 
acquiescence  under  the  commission.  He 
had  applied  for  his  certificate ;  but  on  a 
petition  to  the  Lord  Chancellor,  his  Lord- 
ship had  impounded  it.  He  had,  however, 
ordered  it  to  be  produced  on  the  trial,  if 
called  for  by  the  defendants. 

Mr.  Merewether  now  moved  for  a  rule  to 
show  cause  why  the  nonsuit  should  not  be 
set  aside,  and  a  new  trial  granted.  This  he 
did  upon  an  affidavit,  showing  that  the  wit- 
ness (the  sheriff's  officer)  had  untruly  stated 
that  no  bail  bond  had  been  given  to  the 
action,  in  which  he  had  arrested  the  plain- 
tiff. The  bail  bond,  and  the  letter  of  the 
witness  himself,  were  described  in  the  affi- 
davit. The  false  evidence  of  the  witness 
in  this  respect,  took  the  plaintiff  by  sur- 
prise. /The  Court  will  not  therefore  refuse 
a  new  trial,  because  there  was  other  evi- 
dence to  show  the  plaintiff's  acquiescence 
under  the  commission.  The  plaintiff's  cer- 
tificate would  undoubtedly  have  been  pro- 
duced ;  but  a  material  question  may  be 
raised  as  to  its  effect.  The  certificate  has 
never  been  allowed.  It  has  been  impound- 
ed by  order  of  the  Lord  Chancellor  ;  and 
the  plaintiff  has  never  derived  any  be- 
nefit from  it.  It  would  not  therefore  fol- 
low, that  the  impounded  certificate  would 
have  been  enough  to  show  the  plaintiff's 
acquiescence. 

The  Court  thought  there  was  no  ground 
for  a  new  trial.  The  certificate,  though 
impounded,  would  have  been  sufficient 
to  show  the  plaintiff's  acquiescence  under 
the  commission.  It  might  be  true,  that  he 
had  not  had  the  benefit  of  it ; — but  he  had 
applied  for  it ;  and  had  thereby  recognised 
the  commission,  in  respect  of  which  the 
certificate  was  to  issue.     He  must  have 


made  an  affidavit  of  conformity  to  the 
bankrupt  laws.  He  had  therefore  applied 
for  a  certificate,  which  it  would  be  unneces- 
sary for  him  to  obtain,  unless  the  commis- 
sion was  good. 

Rule  refused* 


1826.      >     DOE  (L    BAEL  OF  DABXIXSTOH 
NOV.  1.     %  9.  BOND  AND  OTHBBS. 


26.     > 

f.  i.  5 

Landlord  and  Tenant — Forfeiture. 


1.  Where  a  lease  is  declared  to  be  void,  «• 
case  the  tenant  shall  commit  waste  to  a  cer- 
tain amount,  the  question  of  waste  to  that 
amount  should  be  left  to  the  jury* 

£.  And  the  lessor  cannot,  m  such  a  case, 
ciaim  to  re-enter,  merely  because  part  of  the 
buildings  have  been  pulled  down  and  substi- 
tuted by  others  against  his  consent:  the 
guestion  of  waste  to  the  specified  amount  must 
still  U  left  with  the  jury. 

This  was  an  ejectment  to  recover  a  cer- 
tain dwelling-house  and  premises,  in  the 
borough  of  Camelford,  and  county  of  Cora- 
wall,  tried  before  Mr.  Justice  Gaselee,  at 
the  Spring  Assizes  1826,  when  a  verdict 
was  found  for  the  plaintiff.  The  facts  in 
substance  were  as  follows : 

The  defendants  held  as  or  through  leasees. 
The  lessor  of  the  plaintiff  was  entitled  to 
the  reversion.  The  lease  was  dated  June 
1805,  for  99  years,  determinable  on  three 
lives.  There  was  a  proviso  for  re-entry, 
in  cafe  the  lessee  should  commit  or  permit 
any  manner  of  waste  in  or  upon  the  demised 
premises  to  the  value  of  lfa. ;  and  should 
not  amend  the  same,  or  give  other  satisfac- 
tion, within  three  months  next  after  notice  ; 
or  should  do,  or  willingly  suffer  to  be  done* 
any  act,  &c.  whereby  die  reversion  or 
inheritance  of  the  premises  might  be  evicted, 
defeated,  or  recovered  against  the  lesson,  &c. 

It  was  proved  or  admitted  that,  at  the 
time  of  the  granting  of  the  lease,  the  build- 
ings on  the  premises  consisted  of  two  houses. 
There  was  no  linhay  or  other  buildings  in 
the  garden.  The  lessor  of  the  plaintiff 
claimed  to  re-enter,  because,  since  the 
month  of  July  1825,  the  two  houses  had. 
been  divided  into  three,  with  two  outer 
doors  and  three  staircases ; — that  a  dairy, 
added  since  the  demise,  had  been  turned 
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into  a  distinct  tenement,  with  a  story  and 
staircase  added  ;  and  that  in  lieu  of  a  bul- 
lock-house,  built  since  the  demise,  at  the 
bottom  of  the  garden,  three  new  tenements 
bad  been  built.  But  these  three  last  tene- 
ments, it  was  admitted,  had  been  destroyed 
by  the  effect  of  certain  works  of  the  lessor 
of  the  plaintiff,  (the  exploding  of  gunpowder 
underneath,)  before  the  service  of  the  notice 
hereinafter  mentioned. 

On  the  3d  of  October  1825,  notice  by 
the  lessor  of  the  plaintiff  was  served  on  the 
*  defendants,  and  on  the  Marquis  of  Hert- 
ford, through  whom  they  claimed,  reciting 
the  demise  and  the  proviso,  and  calling  on 
them,  within  three  months,  to  put  the  pre- 
mises in  the  same  state  they  were  in  at  the 
date  of  the  lease,  (necessary  repairs  only 
excepted ;)  and  within  the  same  period  to 
remove  and  utterly  take  away  the  new 
building  attached  to  the  dwelling-house; 
to  restore  the  premises  in  all  things  to  their 
former  state ;  and  to  repair  all  waste  com- 
mitted. 

The  works  of  die  lessor  of  the  plaintiff,  by 
means  of  which  the  three  last  tenements 
were  thrown  down,  consisted  of  shafts  and 
adits  sunk,  and  carried  towards  the  new 
building  at  the  bottom  of  the  garden.  As 
the  building  covered  more  ground  than  the 
bullock-house,  there  was  contradictory  evi- 
dence whether  the  adits  ran  under  what 
had  been  the  scite  of  the  old  bullock-house ; 
but  there  was  no  doubt  that  the  explosions 
made  in  the  adits  had  subverted  the  soil, 
and  destroyed  the  whole  of  the  new  building. 
The  explosions  took  place  otk  several 
days  ;  and  it  did  not  appear  that  the  work- 
ing had  been  finally  abandoned. 

The  question,  whether  there  had  been 
waste  to  the  amount  of  10*.,  was  not  in 
express  terms  left  to  the  jury ;  but  they 
found  that,  although  within  three  months 
from  the  time  of  the  notice,  the  bullock- 
house  might  have  been  restored ;  yet  that, 
under  the  circumstances,  it  was  not  to  have 
been  expected  that  any  prudent  man  would 
have  rebuilt  it ;  and  in  answer  to  a  ques- 
tion put  to  them,  they  found  that  the  Earl 
of  Darlington  had  not  acquiesced  in  any  of 
the  alterations  complained  of.  No  rent  had 
been  received  since  Michaelmas  1824. 

Mr.  C.  F.  Williams  having  obtained  a 
rule  to  show  cause  why  there  should  not  be 
a  new  trial, 


Mr.  Carter  showed  cause. — He  admitted 
that  the  question  as  to  the  amount  of  the 
waste  done,  had  not  been  left  to  the  jury 
in  express  terms;  but  he  submitted  that 
the  pulling  down  of  the  bullock-house  was 
of  itself  waste  obviously  to  more  than  that 
amount;  and  die  substitution  of  a  building 
of  greater,  or  supposed  greater  value,  would 
not  alter  the  question.  Alteration  alone  is 
waste;  for  the  lessor  has  a  right  to  insist 
on  the  premises  being  kept  in  the  state  in 
which  they  are  demised.  This  may  often 
be  necessary  to  preserve  identity  upon  a 
question  of  his  title ;  but,  at  all  events,  he 
has  a  right  to  insist  upon  the  property  not 
being  altered.  This  was  waste,  even  at  the 
common  law,  and  this  would  have  been 
waste  so  as  to  entitle  the  lessor  to  re-enter. 

Mr.  C.  F.  Williams,  Mr.  Manning,  and 
Mr.  Coleridge  (contra)  were  stopped. 

The  Court  said,  that,  in  a  case  of  forfei- 
ture) the  question  ought  to  have  been  left  to 
the  jury  upon  the  express  terms  of  the 
demise  :  "  Was  this  waste  to  the  amount 
of  10*.?"  The  expression  of  amount  in  the 
lease  evidently  showed  that  the  waste  to  be 
provided  against  was,  that  description  of 
waste  which  would  injure  or'  deteriorate 
the  value  of  the  property.  Arguments 
might  be  offered  to  die  jury  on  this  question 
by  both  parties ;  by  the  one,  to  show  that 
no  injury  had  been  done ;  by  the  other,  to 
show  that  it  had :  but  the  question  whether 
waste  had  been  committed  to  the  amount  of 
10*.  ought  to  have  been  left,  in  express 
terms,  to  the  jury. 

Rule  absolute. 


1826 
Nov 
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Ex  parte  Reynolds. 

THE  KINO   V.    THE  CORPORATION 
OF   YARMOUTH. 


Corporation. 

Where  a  corporator  is  in  office,  and  in  a 
situation  to  exercise  his  rights,  the  Court  will 
not  interfere  by  mandamus  to  try  the  effect 
of  them. 

And  accordingly,  where  a  corporator,  by 
the  situation  of  his  name  on  the  books,  in  ro- 
tation, was  entitled  to  but  one  vote — whereas, 
if  his  name  had  been  put  m  the  proper  place, 
he  would  have  been  entitled  to  two — the  Court 
refused  a  mandamus  to  alter  the  situation  of 
his 
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Mr.  Russell  moved  for  a  rule  to  show 
cause  why  a  mandamus  should  not  issue, 
directed  to  the  Corporation  of  Yarmouth, 
commanding  them  to  put  the  name  of  Mr. 
Reynolds,  one  of  the  corporation,  in  its 
proper  place  on  the  roll.  It  appeared,  by 
affidavit,  that  according  to  the  custom  of 
the  borough,  the  names  of  the  members 
of  the  corporation  were  placed  in  a  certain 
order  of  succession  on  the  roll,  and  that  the 
number  of  votes  to  which  each  member 
would  be  entitled  was  regulated  by  their 
order  of  succession ;  and  that,  according  to 
the  custom,  any  member  who  had  twice 
served  the  office  of  mayor,  was  entitled  to 
have  his  name  so  placed  on  the  roll  as  that 
he  would  have  two  votes.  Mr.  Reynolds, 
it  was  stated  in  the  affidavit,  had  twice 
served  the  office  of  mayor ;  but  his  name 
was  still  so  placed  on  the  roll  as  that  he 
would,  according  to  the  regulation,  be  enti- 
tled to  but  one  vote.  The  object  of  the 
present  motion  was,  to  get  the  name  put  in 
its  proper  place. 

Mr.  Justice  Bay  ley. — The  motion  is  un- 
necessary :  he  has  the  power  of  voting. 

Mr.  RusselL — But  his  vote  will  not  have 
its  proper  weight  unless  his  name  be  pro- 
perly placed  on  the  roll. 

Mr.  Justice  Bay  ley. — Yes,  it  will.  The 
effect  of  the  vote  will  be  the  same.  If  he 
has  the  right  to  this  double  vote,  it  is  a 
vested  right;  and  the  effect  will  not  be 
altered  by  the  situation  of  his  name  on  the 
books.  If  the  question,  upon  any  election, 
should  turn  upon  Mr.  Reynolds's  vote,  it 
will  be  allowed  its  proper  weight  by  this 
Court. 

Rule  refused. 


1826 
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M'GRBQOR  V. 


Practice — BaiL 

The  Court  exercise  a  discretionary  power 
as  to  the  number  of  bail  in  an  action  ;  and\ 
in  relief  of  a  defendant,  may  divide  the  sum 
among  more  than  two  bail. 

The  arrest,  in  this  case,  was  for  several 
thousand  pounds,  on  a  transaction  arising 
out  of  what  was  called  a  Poyais  Loan,  the 


plaintiff  having  styled  himself  a  sovereign 
prince  of  a  country  called  Poyais. 

The  defendant  made  a  special  application 
to  the  Court,  upon  affidavit,  that  he  might 
be  allowed  to  justify  eight  bail,  among  whom 
the  sum  in  question  should  be  divided. 

The  Court  granted  a  rule  to  this  effect, 
upon  payment  of  costs  to  the  plaintiff;  it 
being  understood  that  such  costs  should 
be  those  which  the  plaintiff  should  appear 
to  have  incurred  by  inquiring  after  more 
than  two  bail. 


1826 
Nov 


86.     "> 
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Error. 


BUCKERIDGB  V.  FLIGHT. 

In  Error. 


The  allowing  of  interest  upon  affirmance  in 
error  is  discretionary. — Refused,  in  a  case 
wherein  the  original  debt  did  not  carry  inte- 
rest, and  the  writ  of  error  was  not  vexatious. 

Mr.  Abraham  opposed  a  motion  for  al- 
lowing interest,  upon  the  affirmance  of  a 
judgment  brought,  by  writ  of  error,  from 
the  Court  of  Common  Pleas.  He  contended, 
that  the  allowance  of  interest  in  such  a  case 
was  discretionary  ;  and  was  never  allowed, 
unless  the  original  debt  carried  interest,  or 
the  writ  of  error  was  vexatious.  Here,  the 
action  in  the  court  below  was  upon  cove- 
nant, which,  in  its  form,  did  not  carry  inte- 
rest ;  and  tte  writ  of  error  was  not  vexa- 
tious, as  the  argument  was  upon  the  con- 
struction of  the  Annuity  Act,  and  was  on  a 
point  of  some  doubt. 

Mr.  Chiity  contra. — The  writ  of  error 
was  vexatious,  inasmuch  as  it  was  brought 
to  press  a  technical  objection  against  a  just 
debt,  and  which  objection  had  been  over- 
ruled in  the  court  below.— But 

The  Court  thought  the  question  argued 
was  of  sufficient  importance  to  justify  the 
writ  of  error : — the  costs  of  affirmance  were 
punishment  sufficient. 

Interest  refued. 
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BOYER  AND  ANOTHER  V. 


Practice — Bankrupt 

1 .  A  judgment  signed  on  any  day  in  term 
relates  back  to  the  first  day  of  the  term,  so 
as  to  entitle  the  plaintiff  to  prove  under  a 
commission  of  bankruptcy  issued  against  tfte 
defendant  during  the  term ;  and  it  seems  to 
be  immaterial  whether  the  commission  has 
issued  before  or  after  the  day  on  which  judg- 
ment was  actually  signed. 

2.  As  a  consequence  of  the  above,  the 
defendant,  in  such  a  case,  cannot  lawfully  be 
taken  in  execution ;  and  if  he  be,  the  Court 
will  discharge  him  out  of  custody. 

3.  This  rule  applies  also  to  a  judgment 
for  costs,  recovered  by  a  defendant  against 
an  unsuccessful  plaintiff.  The  costs,  when 
taxed,  become  a  debt,  relating  back  to.  the 
first  day  of  the  term  in  which  judgment  is 
signed. 

Mr.  Campbell  showed  cause  against  a  rule 
for  discharging  out  of  custody  one  of  the 
plaintiffs,  who  had  been  taken  in  execution 
for  the  costs  of  the  action ;  a  verdict  having 
passed  for  the  defendant. — The  cause  was 
tried  in  Easter  vacation  last.  Trinity  term 
began  on  the  26th  of  May ;  and  on  the  27th, 
a  commission  of  bankrupt  issued  against 
the  plaintiff.  Judgment,  for  the  defendant 
in  this  cause,  was  signed  a  few  days  after- 
wards.— The  learned  gentleman  endea- 
voured to  distinguish  this  case  from  Robin- 
son v.  Vale.  (1)  There,  the  final  judgment 
was  signed  before  the  commission  issued. 
In  that  case,  there  was  also  a  verdict  for 
the  plaintiff,  with  certain  damages,  which 
amounted  to  a  debt.  Here,  the  verdict  for 
the  defendant  gave  him  no  debt.  The  costs 
were  awarded  afterwards,  by  the  Court; 
and  that,  too,  after  the  commission  had 
actually  issued. 

The  Court  said,  the  two  cases  were  not 
distinguishable.  A  judgment  for  damages 
was  barred  by  a  commission  issued  in  the 
course  of  the  term  ;  and  whether  that  judg- 
ment was  composed  of  damages  and  costs, 
or  of  costs  alone,  could  make  no  difference 
in  principle. 

Rule  absolute. 

(1)  4  Dowl.  &  Ryl.  430 ;  «  Law  Journ.  K.B.  171. 
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F08TBR  AND  OTHERS,  AS- 
SIGNEES, &C.  OF  FOWLER, 
V.    FRAMFTON. 


Stoppage  in  transitu — Bankrupt. 

1.  The  destination  of  goods  in  their  transit 
may  be  altered  by  the  consignee;  and,  on  their 
arrival  at  the  place  of  altered  destination, 
the  transkus  will  be  at  an  end,  and  the  con- 
signor cannot  stop  them. 

2.  If,  in  the  course  of  business,  the  con- 
signee has  been  accustomed  to  use  the  ware- 
house of  the  carrier  as  his  own — taking  away 
the  goods  from  time  to  time  at  his  conveni- 
ence, and  paying  for  the  warehouse  room — 
this  will  be  giving  a  place  of  altered  desti- 
nation to  the  goods ;  and,  on  their  arrival  at 
that  warehouse,  the  transitus  will  be  at  an 
end. 

S.  A  delivery  of  part  of  a  consignment  of 

foods  to  the  consignee  will,  generally,  invest 
im  with  the  right  of  property  in  the.  whole, 
so  as  either  to  deprive  the  consignor  of  his 
right  of  stoppage  in  transitu,  or  to  give  the 
assignees  of  the  consignee  a  right  to  claim 
the  goods  as  being  within  the  "order  and 
disposition"  of  the  bankrupt,  according  to 
21  Joe.  1.  c.  19.  s.  11.  incorporated  in 
6  Geo.  4.  c.  16.  s.  72. 

Trover  for  certain  sugar,  alleged  in  one 
count  to  be  the  property  of  the  bankrupt ; 
and  in  another,  that  of  the  assignees.  Plea, 
not  guilty. 

On  the  trial  before  the  Lord  Chief  Jus- 
tice at  Guildhall,  this  term,  the  plaintiffs  re- 
covered a  verdict  upon  the  following  facts : 

The  bankrupt  had  been  a  grocer  and 
tea-dealer  at  Birmingham.  The  defendants 
were  wholesale  grocers  in  London.  They 
had  dealings  together.  In  August  1825, 
the  defendants,  in  pursuance  of  the  bank- 
rupt's order,  sent  a  quantity  of  grocery 
goods,  addressed  "  Mr.  Michael  Fowler, 
Birmingham."  They  were  delivered  to 
Corbet,  the  Birmingham  carrier.  The 
bankrupt  was  in  the  habit  of  keeping  his 
heavy  large  goods  at  Corbet's  wharf  at 
Birmingham  ;  and  taking  them  away  as  he 
wanted  them.  The  goods  in  question  ar- 
rived in  due  course  at  Corbet's  wharf;  and 
Corbet's  man,  Bagshaw,  gave  notice  thereof 
to  the  bankrupt.  The  bankrupt  desired 
that  they  should  continue  at  the  wharf,  and 
said  he  would  go  and  sample  them,  and 
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would  let  them  know  when  he  would  take 
them  away.  A  part  of  the  goods  were  ac- 
cordingly taken  away,  and  put  on  one  side 
in  the  bankrupt's  shop ;  and  samples  there- 
of were  shown  to  customers.  There  was 
a  running  quarterly  account  between  the 
bankrupt  and  Corbet  the  carrier ;  but,  from 
the  course  of  dealing  between  them,  the 
bankrupt  might  have  had  the  goods  away 
without  paying  for  their  carriage.  This 
was  on  or  about  the  5th  of  September. 

On  the  4th  of  October  the  bankrupt  com- 
mitted an  act  of  bankruptcy ;  the  remainder 
of  the  goods  in  question  being  at  Corbet's 
wharf,  under  the  circumstances  before  stat- 
ed. On  the  12th  of  October  the  defen- 
dants gave  notice  to  Corbet  not  to  part 
with  the  remainder  of  the  goods  to  the 
bankrupt,  or  any  one  on  his  account ;  and 
subsequently,  Corbet,  on  being  indemnified 
by  the  defendants,  re-delivered  the  goods 
to  them. 

Upon  these  facts,  the  Lord  Chief  Justice 
was  of  opinion,  that  the  transitus  was  at  an 
end  when  the  goods  arrived  at  Corbet's 
wharf  at  Birmingham  for  the  bankrupt. 
But,  independent  of  this,  he  thought  the 
taking  of  the  samples  by  the  bankrupt 
amounted,  in  point  of  law,  to  a  delivery  of 
the  whole  to  him  ;  and  that  this  fact  alone 
placed  the  case  out  of  doubt.  Under  his 
Lordship's  directions  the  plaintiffs  therefore 
obtained  a  verdict ;  and  now — 

Mr.  Gumey  moved  for  a  rule  to  show 
cause  why  there  should  not  be  a  new  trial. 
The  case  is  distinguishable  from  that  of 
Richardson  v.  Goss,  (1)  which  would  be  re- 
lied upon  by  the  other  side.  The  facts 
were  somewhat  similar ;  but  the  Court  did 
not  give  their  judgment  on  the  question  re- 
specting the  right  of  stoppage  in  transitu ; 
but  on  the  question  whether  the  contract 
between  the  parties  had  been  rescinded 
or  not.  In  that  case  too,  Mr.  Justice 
Chambre  observed,  that  if  a  man  were  in 
the  habit  of  using  the  warehouse  of  a  whar- 
finger as  bis  own,  and  made  that  the  depo- 
sitory of  his  goods,  and  disposed  of  them 
there,  that  the  journey  would  be  at  an  end 
when  the  goods  arrived  at  such  warehouse. 
Here,  it  is  not  pretended  that  the  goods 
usually  left  at  Corbet's  by  this  bankrupt 

(1)  3  Bos.  &  Pal.  119. 


were  disposed  of  there.  And,  on  the  prin- 
ciple of  tnis  doctrine,  it  is  submitted  that  it 
would  be  dangerous  and  lead  to  inconve- 
nience, if  it  were  held  out  that  goods  could 
be  considered  as  having  arrived  at  the  end 
of  their  journey  when  they  arrived  at  the 
carrier's  place  of  rest  or  deposit.  If  such 
a  doctrine  should  be  entertained,  it  ought 
be  difficult  to  prevent  its  being  gradually 
extended ;  and  then  it  will  be  said  that  the 
carrier  is  the  agent  of  the  consignee  the 
moment  he  receives  the  goods.  There  are 
other  cases  on  this  subject;  Leeds  and 
another  v.  Wright>  (2)  ScoH  and  another  v. 
BulkeUy,  (5)  which  might  also  be  relied 
upon  by  the  other  side ;  but  they  are  all 
distinguishable  from  the  present,  and  do 
not  come  up  to  the  first  cited  case  of  Rich- 
ardson v.  Goss.  On  the  other  point  re- 
specting the  partial  delivery,  the  plaintiffs 
rely  upon  the  case  of  SUtbey  and  another  v. 
Hayward,  (4)  where  a  delivery  of  part  of 
the  goods  to  one  who  bought  from  the  con- 
signee, was  held  to  be  a  sufficient  delivery 
of  the  whole.  There,  the  goods  had  actu- 
ally been  sold  by  the  consignee,  and  the 
purchaser  had  obtained  a  part.  The  rights 
of  a  third  person  would  therefore  have 
been  affected,  if  it  were  not  so  decided  in 
that  case ;  but  here,  the  whole  remains  be- 
tween the  original  parties. 

The  Court  were  of  opinion  that  the  tran- 
situs of  the  goods  in  question  was  at  an  end. 
The  transitus  continues,  in  general,  until 
the  arrival  of  the  goods  at  their  place  of 
destination.  That  place  would  be  the  bank- 
rupt's shop;  but  he  had  altered  the  place 
of  destination ;  and  given  a  different  direc- 
tion for  their  deposit.  In  the  course  of 
his  business,  he  made  Corbet's  place  his 
warehouse.  On  that  point  alone,  therefore, 
they  were  of  opinion,  that  the  plaintiffs  had 
a  right  to  recover; — but,  on  the  second 
point,  they  thought  there  could  be  no  doubt. 
The  bankrupt  had  acted  completely  as 
owner  of  the  goods  by  taking  the  sample* 
from  the  bulk,  in  order  to  show  them  to 
his  customers.  The  goods  were  completely 
vested  in  him. 

Rule  refused. 

(1)  3  Bob.  &Pul.  3t0. 

(3)  lb.  469. 

(4)  9  H.  BI.  504. 
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Skipping — Insurance. 

1.  A  skip  never  heard  of  from  the  time  of 
her  sailing,  may  he  presumed  to  have  foun- 
dered at  sea;  other  losses  being  generally 
heard  of 

2.  And  the  same  presumption  may  he 
raised,  where  the  ship  has  never  arrived  at 
her  destined  port ;  never  been  seen  after  her 
sailing;  and  never  heard  of,  except  by  a 
rumour  at  her  destined  port,  that  she  was 
lost,  and  that  the  crew  survived :  such  a 
rumour  does  not  throw  the  necessity  of  any 
further  proof  on  the  plaintiff,  in  an  action  on 
a  policy  of  insurance ;  and  he  may  recover 
without  calling  the  crew,  or  giving  any  fur- 
ther evidence,  if  the  jury  be  thereby  satisfied 
of  the  loss  of  the  ship. 

This  was  an  action  on  a  policy  of  insu- 
rance, by  which  a  ship  was  insured  against 
lots,  through  perils  of  the  sea.  On  die 
trial  of  the  cause,  before  the  Lord  Chief 
Justice,  at  the  Middlesex  Sittings  after 
last  term,  the  usual  proof  was  given  to 
establish  the  fact  of  insurance,  and  that  of 
the  ship  in  question  having  sailed  upon  her 
intended  voyage.  Evidence  was  then  given, 
that  she  had  never  arrived  at  her  destined 
port ;  but,  it  appeared  by  the  evidence  of 
those  who  were  called  to  prove  this  fact, 
that  it  was  stated  and  rumoured  at  that 
port,  that  the  ship  was  lost :  but  that  the 
crew  survived.  It  was  then  objected,  on 
the  part  of  the  defendant,  that  this  was  not 
sufficient ;  and  that  the  crew,  who  sur- 
vived, if  the  fact  was  so,  ought  to  have 
been  called.  The  Lord  Chief  Justice,  how- 
ever, was  of  opinion,  that  such  a  rumour 
was  not  sufficient  to  throw  the  burthen  of 
further  proof  on  the  plaintiff ;  and  he  left 
the  question  of  loss  with  the  jury,  telling 
them,  that  if  they  were  satisfied  the  ship 
was  lost  by  the  perils  of  the  sea,  they  were 
to  return  a  verdict  for  the  plaintiff — which 
they  accordingly  did. 

Mr.  Bamewall  now  moved  for  a  rule  to 
show  cause  why  the  verdict  should  not  be 
set  aside,  and  a  new  trial  granted. — The 
present  case  differs  from  all  others  which 
have  been  decided,  in  this  respect :  that,  in 
K.B.  Vol.  V. 


all  previous  cases,  the  ship  has  never  been 
heard  of  after  her  sailing.  That  fact  has 
been  considered  sufficient  to  warrant  the 
inference  of  her  loss.  The  first  case  on 
this  subject  was  that  of  Green  v.  Brown.  (1) 
There,  the  fact  of  the  ship  never  having 
been  heard  of,  from  the  time  of  her  sailing, 
was  held  sufficient  to  warrant  the  inference 
of  her  loss  by  perils  of  the  sea ;  other  losses 
being  generally  heard  of.  The  same  was 
held  in  a  case  referred  to,  in  2  Park  on 
Insurance ;  (2)  in  Cohen  v.  Hinckley  ;  (S) 
and  Twemlotv  v.  Ostv'tn.  (4)  In  all  those 
cases,  the  ship  was  never  heard  of;  and  it 
was  from  this  circumstance  alone,  and  the 
extreme  necessity  of  the  case,  that  the 
plaintiff  was  relieved  from  the  burthen  of 
further  proof,  and  the  loss  was  inferred. 
Here,  the  reason  upon  which  those  cases 
proceeded,  entirely  fails.  The  ship  was 
heard  of  at  her  destined  port.  It  is  true 
the  hearing  of  her  is,  that  she  is  lost ;  but 
it  is  also,  that  the  crew  survived.  The 
plaintiff  should  therefore  have  called  the 
crew ;  or  given  some  further  evidence,  to 
show  that  the  rumour,  as  to  their  surviving, 
.was  unfounded. — But, 

Tl\e  Court  said,  the  fact  of  loss  was 
a  question  for  the  jury  ;  and  had  been  left 
with  them  in  the  present  case.  That  fact 
admitted  of  proof  in  various  modes  :  one 
of  which  was,  that  the  ship  had  never  been 
heard  of  after  she  had  sailed.  But  it  did 
not  follow,  that  a  jury  were  not  to  be  satis- 
fied of  the  loss,  if  they  had  evidence  that 
she  never  arrived ;  was  never  afterwards 
seen ;  and  never  heard  of,  except  by  a 
rumour  of  her  loss.  The  mere  rumour  of 
the  crew  surviving,  was  not  to  bind  the 
plaintiff;  nor  was  he  bound  to  trace  the 
rumour  :  it  was  for  the  defendant  to  do  it, 
if  he  pleased  ; — but  the  other  facts  were 
amply  sufficient  to  warrant  the  jury  in  the 
inference  they  had  drawn. 

Rule  refused. 


(1)  2  Strange,  1199. 

(2)  106,  7th  edit. 

(3)  2  Campb.  50. 

(4)  lb.  84  ;  &  Holt's  N.P.  14*. 
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1826.     "> 
Nov.  11.  5 

Factor — Lien. 


MELL1SH  V.  CATTLEY. 


Goods  consigned  to  a  factor  for  sale,  and 
by  him  deposited  in  the  warehouse  of  a  whar- 
finger,  cannot  be  held  by  the  latter  to  answer 
his  general  demand  against  the  factor. 

This  was  an  action  of  trover,  for  a  quan- 
tity of  flax,  tried  before  Mr.  Justice  Park, 
at  the  last  Assizes  for  the  county  of  York, 
when  a  verdict  was  found  for  the  plaintiff, 
upon  facts,  in  substance,  as  follows. 

The  plaintiff  was  a  merchant  of  London, 
carrying  on  trade  at  Antwerp,  under  the 
name  or  firm  of  Gore  &  Co.  The  defen- 
dant was  a  wharfinger  at  Hull ;  and  the 
question  was,  which  of  the  parties  should 
bear  the  loss  occasioned  by  the  misconduct 
of  one  James,  late  of  Hull.  James  carried 
on  business  as  a  factor,  and  also  as  a  gene- 
ral merchant,  importing  goods  on  his  own 
account.  The  goods  in  question  were  con- 
signed from  Antwerp  to  James,  to  sell,  as 
a  factor,  in  October  1825.  There  were 
two  bills  of  lading ;  one  indorsed  to  James 
specially,  the  other  indorsed  generally. 
The  defendant  had  been  long  employed  by 
James  as  a  wharfinger ;  in  which  character 
James  deposited  with  him  the  goods  in 
question.  The  custom-house  dues  and 
freight  were  paid  by  James.  The  defen- 
dant asserted,  that  at  the  time  the  goods 
came  to  him,  he  did  not  know  but  that  they 
were  James's  own  property ;  and  there  was 
no  evidence  to  show  that  he  did.  In  March 
1826,  the  affairs  of  James  became  em- 
barrassed, and  he  destroyed  himself.  At 
that  time  there  was  a  general  account  be- 
tween him  and  the  defendant,  upon  which 


a  large  balance  was  due  to  the  latter.  In 
May  die  plaintiff  demanded  the  goods  in 
question,  offering  to  pay  what  was  due  upon 
them.  The  defendant  refused  to  deliver 
them,  claiming  a  lien  upon  them  for  his 
general  balance. 

Mr.  Holt)  according  to  leave  which  was 
given  by  the  learned  Judge,  moved  for  a 
rule  to  show  cause  why  the  verdict  should 
not  be  set  aside,  and  a  nonsuit  entered. 
He  admitted  that  it  would  be  necessary 
for  him  to  distinguish  this  case  from  Martini 
v.  Coles,  (1)  as  the  new  act  (2)  relating  to 
factors  did  not  extend  to  wharfingers.  The 
case  of  Martini  v.  Coles  declared,  that  a 
factor  could  not  pledge  the  goods  of  his 
principal;  hut  in  that  case,  Mr.  Justice 
Bayley  observed,  that  "if  the  principal 
does  any  thing  to  induce  the  person  to  be- 
lieve the  factor  is  really  the  principal,  that 
would  be  a  different  case."  Here,  the 
principal  enabled  his  factor,  who  was  also  a 
general  merchant,  to  hold  himself  out  as  the 
owner  of  the  goods.  In  the  case  of  Martini 
v.  Coles,  the  defendant  had  knowledge  of 
the  bill  of  lading.  Here,  the  defendant 
had  not.  No  bill  of  lading  was  produced  ; 
nor  did  the  defendant  know  there  was  any 
in  existence. 

By  the  Court.— The  case  of  Martini  v. 
Coles  is  not  distinguishable.  From  the 
nature  of  the  goods,  the  defendant  might 
have  presumed  there  was  a  bill  of  lading ; 
and  he  should  have  called  for  its  pro- 
duction. 

Rule  refused* 


(1)  1  Maule&Seiw.  139. 
(?)  6  Geo.  4.  c  94, 
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1827.      ) 
Jan.  24.    \ 

Practice. 


HUGHES  V.  WALDEN. 


1.  A  defendant,  who  obtains  a  rule  to  set 
ide  the  plaintiffs  proceedings,  and  to  stay 

further  proceedings  m  the  mean  time,  is  not 
entitled,  on  that  rule  being  discharged,  to  all 
the  time  which  he  had  to  spare  when  he  ob- 
tained the  rule.  On  that  rule  being  dis- 
charged, he  must  take  the  next  step  incum- 
bent upon  him,  with  all  possible  diligence, 
and  without  any  reference  to  the  former  time 
which  he  had  to  spare'* 

2.  But  if  he  take  the  necessary  step  on 
the  same  day  upon  which  his  rule  is  dis- 
charged,  he  wUl  have  observed  reasonable 
diligence* 

Mr.  Chitty  had  obtained  a  rule  to  show' 
cause  why  the  proceedings  on  the  bail  bond 
should  not  be  set  aside  for  irregularity. 
The  process  in  this  action  was  bailable. 
The  defendant,  in  the  course  of  last  term, 
had  obtained  a  rule  nisi  to  set  aside  the 
writ,  on  the  ground  of  misnomer :  this  be 
did  on  the  last  day  of  his  time  for  putting  in 
bail  above.  When  that  rule  was  heard,  on 
the  25th  of  November,  it  was  discharged 
with  costs.    The  defendant  then  put  in  bail, 


and  gave  notice  the  same  evening  ;  but  the 
plaintiff's  attorney,  immediately  on  that  rule 
being  discharged,  proceeded  on  the  bail 
bond,  which,  the  defendant  contended,  was 
irregular. 

Mr.  Archbold  now  showed  cause. — This 
rule  was  obtained  on  the  authority  of  the 
case  of  Swayne  v.  Crammond,(\)  which  de- 
cided, that  when  a  rule  has  been  obtained 
to  set  aside  proceedings  for  irregularity, 
and  to  stay  proceedings  in  the  mean  time, 
the  proceedings  are  suspended  for  all  pur- 
poses till  the  rule  is  discharged.  But  that 
case  was  overruled  by  the  case  of  St.  Au- 
maire  v.  Byam,  (2)  which  decided,  that 
where  a  defendant  obtains  a  rule,  with  a 
stay  of  proceedings,  which  is  afterwards 
discharged,  he  is  not  entitled  to  the  benefit 
of  the  time  which  he  had  obtained  impro- 
perly. That  is  the  latest  decision ;  and 
proceeds  on  the  soundest  principle,  as  it 
discourages  vexatious  applications  on  the 
part  of  the  defendant,  the  chief  object  of 
many  of  which  is  mere  delay.  The  defen- 
dant in  this  case  then,  being  deprived  of  the 
benefit  of  the  time  gained  by  the  rule,  and 


(1)  4  Term  Rep.  176. 
(*)  4 


Law  Jonro.  K.B.  79;  (reported  in  4  Barn. 
&  Cress.  970,  as  St.  Haulaire  v.  Byam.) 
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the  proceedings  on  the  bail  bond  having 
commenced  before  bail  was  put  in,  they 
were  regularly  taken. 

Mr.  Chitty  (contra)  admitted,  that  the 
case  of  St.  Aumavre  v.  Byarn  had  overruled 
that  of  Swayne  v.  Crammond ;  but  he  con- 
tended that,  in  such  a  case  as  the  present, 
the  defendant  was,  at  least,  to  be  allowed  a 
reasonable  time  to  take  the  next  step  ne- 
cessary, after  the  discharging  of  his  rule. 
The  Court,  in  the  case  of  St.  Aumaire  v. 
Byarn,  had  admitted  this ;  by  observing 
that  the  defendant  must  take  the  requisite, 
step  "  with  all  diligence,"  which  clearly  im- 
ported that  some  time  was  allowed.  Here, 
the  defendant  put  in  bail,  and  gave  notice 
on  the  same  day ;  and  more  it  was  impos- 
sible to  do. 

The  Court  thought,  that  the  remainder  of 
the  day  on  which  the  rule  was  discharged, 
was  a  reasonable  time ;  and  that,  in  future, 
it  should  be  so  understood.  But,  as  the 
present  was  a  new  point  of  practice,  they 
thought  the  plaintiff  ought  not  to  be  com- 
pelled to  pay  costs. 

Rule  absolute,  without  costs. 


1S27. 
Jan 


\27.      I 
.24.     5 

Attorney. 


ANONYMOUS. 


The  Court  will  not  order  the  defendant 
not  to  pay  the  debt  and  costs  to  the  plaintiff, 
in  fraud  of  the  plaintiffs  attorney,  although 
they  may  entertain  a  motion  against  the  de- 
fendant, in   case  he  should  make  such  a 
fraudulent  payment. 

Mr.  Chitty  moved  for  a  rule  ordering  the 
defendant  not  to  pay  the  debt  and  costs,  or 
any  part  thereof,  to  the  plaintiff,  without 
the  further  order  of  the  Court.  This  he 
did,  upon  an  affidavit  made  by  the  plain- 
tiff's attorney,  showing  circumstances  which 
abundantly  proved  that  a  treaty  was  going 
on  between  the  plaintiff  and  the  defendant 
to  settle  the  action,  and  defraud  the  plain- 
tiff's attorney  of  his  costs. 

The  Court  observed,  that  this  was  an 
extraordinary  application,  and  was  equiva- 
lent to  a  motion  for  an  injunction.     The 


attorney  might  have  his  remedy,  in  case 
the  fraudulent  settlement  should  actually 
take  place. 

Mr.  Chitty  admitted  this;  but  stated, 
that  not  only  was  the  plaintiff  insolvent, 
but  the  defendant  was  nearly  so  ;  and  that, 
although  he  might  be  able  to  pay  the  plain- 
tiff, he  would  not  be  able  to  pay  a  second 
time,  if  he  should  be  ordered.  The  attorney 
would  have  no  chance  of  payment,  if  he 
could  not  stop  the  money  in  its  passage. 

The  Court. — He  may  stop  it  u  he  should 
get  hold  of  it ;  but  we  cannot  depart  from 
the  practice.  To  grant  this  motion  would 
be,  in  effect,  to  grant  an  injunction. 

Rule  refused. 


1827 
Jan 


ANONYMOUS. 


Stamp. 

1 .  A  stamp,  when  imposed,  has  a  retro- 
active  effect,  so  as  to  authorize  acts  previously 
done  under  the  instrument  in  question. 

2.  But  this  rule  does  not  apply  to  cases, 
with  respect  to  which  there  is  a  positive 
enactment,  that  a  stamp  shall  not  be  imposed 
after  the  instrument  has  been  issued. 

Mr.  Holroyd  moved  for  a  rule  to  show 
cause  why  the  judgment,   signed  upon  a 
warrant  of  attorney,  should  not  be  set  aside. 
It  had  been  given  on  a  wrong  stamp,  and 
judgment  was  entered  up  thereon.     It  was 
afterwards  discovered  that  the  stamp  was 
insufficient ;    and,  by  some  means   which 
did  not  appear,  had  been  obtained  from  the 
judgment  office ;  taken  to  the  stamp^office ; 
the  proper  stamp  was  affixed,  and  the  in- 
strument was  then  restored  to  the  files  in 
the  office.     This,  the  learned  Gentleman 
contended,  could  not  lawfully  be  done,  so 
as  to  sanction  a  judgment,  previously  signed 
upon  the  wrong  stamp. 

The  Court  said  that,  in  general,  stamps 
had  relation  back  to  the  original  date  of 
the  instrument ;  and  that  the  courts  of  jus- 
tice did  not  inquire,  or  permit  an  inquiry, 
when  the  stamp  was  affixed.  They  asked 
if  there  was  any  case  militating  against  this 
general  rule. 

Mr.  Holroyd  referred    to  the  case  of 
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Green,  executrix,  v.  Dawes,  (1)  where  a 
stamp,  affixed  to  a  promissory  note  after  it 
had  been  issued,  was  held  to  be  of  no  avail. 
Mr.  Justice  Bayhey. — That  was  a  case 
in  which  the  stamp  act  expressly  forbad 
the  stamping  of  promissory  notes  after  they 
were  once  issued ;  and  imposed  a  penalty 
on  those  who  issued  them  unstamped.  The 
commissioners  in  that  case  had  no  power 
to  affix  the  stamp.  They  were  prohibited 
by  the  express  words  of  the  act. 

Rule  refitted. 

[Note. — See  Rogers  ▼.  James,  (7  Taunt. 
147,)  as  to  the  general  doctrine ;  and  Bur* 
ton  v.  Knley,  (7  Taunt.  1 74,)  in  which. latter 
case,  the  point  was  expressly  decided  in 
favour  of  a  judgment  entered  up  on  a  war* 
rant  of  attorney,  to  which  a  wrong  stamp 
was  affixed  in  the  first  instance,  but  a  right 
one  was  procured  after  judgment  entered 
up.] 


1827 
Jan.  26 


«,} 


WIDGE&  V.  BROWNING. 


1827.       I 
an.  20.    $ 


ANONYMOUS. 


Jan 

Practice — Process. 

The  words  "  EllenboroughandMarkham," 
or  other  names  of  the  chief  clerk  for  the  time 
being,  are  not  necessary  to  be  affixed  to  the 
copy  of  serviceable  process. 

Mr.  Reader  moved  for  a  rule  .to  show 
cause  why  the  service  of  the  bill  of  Mid- 
dlesex should  not  be  set  aside  for  irregu- 
larity. It  contained  the  words  "  Law  and 
Markham,"  instead  of  "  Ellenborough  and 
Markharo,"  the  signature  of  the  office  of 
chief  clerk. 

The  Court  doubted  whether  it  was  neces- 
sary to  copy  the  signature  of  the  chief 
clerk,  as  such  copying  did  not  furnish  any 
additional  evidence  of  the  authenticity. 
And,  after  inquiry  of  the  officers  of  the 
court,  they  said  it  was  not  necessary.  The 
erroneous  words  were  therefore  mere  sur- 
plusage, and  could  not  mislead  the  defen- 
dant. 

Rule  refused. 

(1 )  4  fi.  &  C.  23d ;  3  Law  Journ.  K.B.  185. 


Bankrupt  Lam — Act  of  Bankruptcy. 

If  a  debtor  make  an  appointment  to  meet 
and  pay  his  creditor,  at  a  certain  time  and 
place,  and  fail  in  keeping  his  appointment, 
this  will  be  an  act  of  bankruptcy,  with  intent 
to  delay  the  creditor,  unless  the  cause  of 
failure  be  satisfactorily  explained. 

This  was  an  action  by  a  bankrupt  against 
his  assignee,  to  try  the  validity  of  the  com- 
mission. The  action  in  form  was  trover,  to 
recover  the  value  of  the  goods  taken  by  the 
defendant,  under  the  authority  of  the  com- 
mission. 

On  the  trial  of  the  cause  before  the  Lord 
Chief  Justice,  at  the  Sittings  before  Hilary 
term,  it  appeared  the  main  question  in  dis- 
pute was,  as  to  the  act  of  bankruptcy. 

The  plaintiff,  previous  to  the  year  1823, 
had  carried  on  an  extensive  business  as  a 
manufacturer  of  woollen  cloths,  at  Buck- 
fastleigh,  near  Ashburton,  in  the  county  of 
Devon. 

To  show  that  he  had  committed  an  act 
of  bankruptcy,  the  defendant  offered  the 
following  evidence.  A  correspondence, 
commencing  in  January  1823,  between  him- 
self and  Messrs.  Perring,  who  were  his 
factors  in  London,  in  which  the  plaintiff 
urged  them  to  continue  to  accept  his  drafts ; 
and  the  latter  complained  of  the  increased 
and  increasing  amount  of  the  balance  due 
to  them.  It  was  then  upwards  of  7,0002, 
The  defendant  then  called  a  person  who 
was  employed  by  the  defendant,  as  traveller 
or  collector.  He  proved,  that  in  1828,  he 
pressed  the  plaintiff  for  payment  of  804. 
debt,  then  due  from  him  to  the  defendant. 
Called  at  his  house  in  February,  and  did 
not  then  see  him.  Called  again  in  March, 
and  demanded  payment*  He  said  he  could 
not  then  pay :  but  promised  to  meet  the 
witness  in  Exeter,  at  the  Globe  Inn,  that 
evening.  Witness  accordingly  waited  at 
the  Globe  Inn  that  evening,  and  the  whole 
of  the  next  day,  going  in  and  out,  but  the 
plaintiff  never  came.  Went  also  to  the  inn 
usually  frequented  by  the  plaintiff  him- 
self, but  could  not  find  him.  The  Lord 
Chief  Justice  was  of  opinion,  that,  suppos- 
ing the  jury  should  consider  that  the  plain- 
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tiff  had  absented  himself  from  the  inn, 
and  had  forborne  to  keep  his  appointment, 
with  intent  to  delay  his  creditor,  his  doing 
so  would  be  an  act  of  bankruptcy.  Where- 
upon the  plaintiff  was  nonsuited  ;  and  now 

Mr.  Scarlett  moved  lor  a  rule  to  show 
cause  why  the  nonsuit  should  not  be  set 
aside,  and  a  new  trial  granted.  He  sub- 
mitted, that  the  mere  circumstance  of  a 
man  not  keeping  an  appointment  to  pay  a 
debt,  was  no  act  of  bankruptcy.  This  very 
point  had  been  decided  in  the  case  of 
Tucker  and  another  v.  Jones,  (1)  That  case 
was  precisely  similar  to  the  present ;  and 
the  whole  Court  were  of  opinion,  that  the 
fact  in  question  was  no  act  of  bankruptcy. 
In  that  case,  it  was  observed  by  the  Lord 
Chief  Justice  Best,  "  The  intent  to  delay 
a  creditor,  (which  is  proof  of  fraud  or  insol- 
vency,) is  the  essence  of  the  act  of  bank- 
ruptcy, which  this  person  is  supposed  to 
have  committed.  There  was  not  even 
prvnd  facie  evidence  of  such  an  intent.  It 
was  only  proved  that  he  made  an  appoint- 
ment with  a  creditor  to  meet  him ;  and  that 
he  did  not  keep  that  appointment.  If  a 
jury  could,  without  more  evidence,  presume 
that  he  broke  his  engagement  to  delay  his 
creditor,  there  are  very  few  in  the  commer- 
cial world  that  could  be  assured  they  were 
not  bankrupts.  It  has  been  insisted,  that 
this  proof  was  sufficient  to  call  on  the  other 
side,  to  show  that  something  had  occurred 
to  prevent  the  supposed  bankrupt  from 
keeping  his  engagement,  and  so  rebut  the 
inference  of  an  intention  to  delay  a  creditor. 
An  inference  must  be  raised  before  it  can 
be  required  that  it  should  be  rebutted. 
When  once  a  man  has  committed  an  act  of 
bankruptcy,  he  cannot  be  relieved  from  it 
until  he  has  discharged  every  debt  which 
he  then  owed.  A  docket  might  be  struck 
against  him,  when  it  was  too  late  to  trust  to 
his  own  memory,  much  less  to  prove  by 
witnesses,  what  had  induced  him  not  to 
keep  his  appointment ;  and  thus  he  and 
his  family  might  be  ruined  by  a  circum- 
stance that  had  been  occasioned  by  forget- 
fulness,  accident,  or  necessity."  Here, 
there  was  no  evidence  whatever  to  show 
that  the  plaintiff  had  failed  in  his  appoint- 

(1)  «  Brag.  2  ;    2  Law  Journ.  C.P.  96 — Report- 
ed as  Tofanan  and  another  r.  Jones,  9  Moore,  S4. 


ment,  with  any  intent  to  delay  the  creditor. 
—But 

The  Court  said,  that  notwithstanding  the 
case  referred  to,  they  were  of  opinion  that 
the  question  of  intent,  under  circumstances 
like  the  present,  was  for  the  decision  of  the 
jury.  The  creditor,  with  whom  the  ap- 
pointment was  made,  could  not  be  supposed 
to  have  die  means  of  showing  what  had 
occasioned  the  debtor  not  to  keep  his  en- 
gagement. That  was  within  the  knowledge 
of  the  debtor  himself;  and  it  was  for  him 
to  show  the  met,  in  order  to  rebut  die  in- 
ference, which  they  thought  might  fairly  be 
drawn  by  a  jury,  in  case  no  explanation 
were  given — namely,  that  the  debtor  did  not 
keep  the  appointment,  because  he  intended 
to  delay  die  creditor  with  whom  he  had 
made  it. 

Rule  refiuea\ 


1827.      )         MBLHUISH  Aim  AHOTHER 

Jan.  26.    )  a.  fkabson. 

Joint  Contractors — Secret  Partnership. 

1.  One  who  has  an  interest  in  goods  at 
the  time  of  their  being  ordered,  is  Sable  for 
their  payment ;  though  the  vendor  may  not 
know  of  his  interest  at  the  time,  nor  have 
supplied  the  goods  upon  his  credit* 

2.  And  an  inchoate  interest  at  the  time  is 
sufficient.  Therefore,  where  a  person  was  to 
have  an  interest  m  goods,  if  they  arrmed 
safely,  and  m  good  condition;  which  they 
afterwards  did,  he  was  held  to  be  liable  for 
their  payment. 

m 

This  was  an  action  of  assumpsit.  There 
was  a  special  count ;  but  the  cause  turned 
on  the  count  for  money  paid  by  the  plain- 
tiffs to  the  defendant's  use. 

Plea — the  general  issue. 

On  the  trial  of  the  cause  before  the  Lord 
Chief  Justice,  at  the  London  Sittings  before 
this  term,  the  plaintiffs  recovered  a  verdict 
for  1,012/.  18*.  3d.  upon  the  following 
nets: — 

The  plaintiffs  were  merchants  in  London. 
The  defendant  was  a  merchant  carrying  on 
business  at  Glasgow,    under  the  firm  of 
Boog,  Pearson  and  Pacey ;  but  Boog  and 
Pacey  reside  at  Rio  de  Janeiro. 
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The  plaintiffs,  previous  to  June  1823, 
had  had  dealings  with  Fielding  and  Co.  of 
Rio  Janeiro.  In  December  of  that  year 
they  received  a  letter  from  Fielding  and  Co 
advising  them  of  a  shipment  of  goods  to  the 
amount  of  1,2001.  with  directions  to  them  to 
pay  for  the  amount,  to  effect  an  insurance, 
and  then  draw  upon  them  (Fielding  and  Co.) 
for  the  whole.  The  plaintiffs  accordingly 
did  so,  and  the  goods  duly  arrived.  On  the 
10th  June  1824,  (after  the  plaintiffs  had  ef- 
fected the  order,  and  drawn  upon  Fielding 
and  Co.)  the  plaintiffs  received  a  letter  from 
Fielding  and  Co.  advising  them  that  Boogt 
Pearson  and  Co.  were  interested  in  the 
order;  and  on  the  27th  July  the  defendant, 
who  had  recently  arrived  in  England,  called 
at  the  plaintiffs'  counting-house,  stated  that 
he  had  an  interest  in  the  order,  and  re- 
quested to  see  the  invoices  and  amounts, 
and  they  were  accordingly  shown  to  him. 
In  the  following  October,  shortly  before 
the  bill  drawn  by  the  plaintiffs  became  due, 
the  house  of  Fielding  and  Co.  stopped  pay- 
ment. Mr.  Fielding  was  called  as  a  wit- 
ness on  the  part  of  the  plaintiffs,  and  stated 
that,  by  the  agreement  between  his  house 
and  the  defendant's,  the  latter  was  to  have 
an  interest,  i£  the  goods  arrived  in  good 
condition ;  and  that  the  letter  to  the  plaintiffs 
giving  them  directions,  was  written  in  con- 
sequence of  that  agreement. 

Upon  this  evidence,  the  defendant's 
counsel  contended  that  the  plaintiffs  could 
not  recover.  They  had  dealt  only  with 
she  house  of  Fielding  and  Co.,  and  had 

S'ven  credit  to  them ;  and  the  defendant  s 
rase  did  not  have  even  an  interest  in  the 
goods  until  their  arrival.  The  Lord  Chief 
Justice  left  the  case  with  the  jury,  upon  the 
question — when  did  the  interest  of  the  de- 
fendant commence  ?  If  they  thought  the 
defendant,  was  interested  when  the  order 
was  given  for  the  goods,  he  was  liable  to 
the  plaintiffs,  The  jury  having  returned  a 
verdict  for  the  plaintiffs, 

Mr.  Solicitor  General  moved  for  a  rule 
to  show  cause  why  the  verdict  should  not 
be  set  aside,  and  a  new  trial  granted.  This 
he  did  upon  the  authority  of  the  case  of 
Young  and  others  v.  Hunter  and  others,  (1) 
which  decided,  that  where  one  person  pur- 

(1)  4  Tstrat.  58t. 


chased  goods,  and  another  is  afterwards 
permitted  to  share  in  the  adventure,  the 
vendors  cannot  recover  against  such  other 

Serson  for  the  price  of  the  goods.  Now 
ere,  the  defendant  had  not  any  actual  in- 
terest in  the  goods  at  the  time  of  the  order. 
There  was  an  agreement  which  gave  him 
nothing  but  a  contingent  interest;  and, 
until  the  goods  had  arrived  in  good  condi- 
tion, he  had  nothing  to  do  with  diem. — But 

The  Court  thought  this  was  such  an  in- 
terest as,  coupled  with  the  arrival  of  the 
goods  afterwards,  was  sufficient  to  render 
the  defendant  liable: — The  jury  had  a 
right  to  infer  that  he  was  interested  at  the 
time  of  the  order. 

Rule  refused. 

[And  see  Oouthwaite  v.  Duckworth,  (12 
East,  421,)  to  the  same  effect] 


1827.    (" 
m.  29.  \ 


COLE   O.   GARDNER. 
■  ©.   SAME. 
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Annuity. 

1.  The  lapse  of  a  period  of  nine  years,  is 
not  a  conclusive  objection  against  the  Court 
entering  into  the  question  affecting  the  vali- 
dity of  an  annuity  deed,  in  respect  of  part  of 
the  consideration  money  having  been  retained : 

2.  Nor  is  the  death  of  the  grantee  such  a 
conclusive  objection : 

3.  Nor  the  fact  that  the  grantee,  who  tn- 
trusied  the  money  to  his  attorney  to  pay  over, 
being  ignorant  of  the  fact  that  the  attorney 
retained,  or  obtained  a  return  of  part  of  the 
consideration  money. 

And  accordingly  the  Court,  on  the  merits, 
set  aside  an  annuity,  although  the  case  pre- 
sented each  of  these  objections* 

Mr.  Storks  had  obtained  rules  in  these 
causes,  calling  upon  the  plaintiffs  to  show 
cause  why  the  judgments  should  not  be  set 
aside,  "  the  original  transaction  being  usu- 
rious." These  had  been  obtained  upon  an 
affidavit  made  in  each  cause  by  the  defen- 
dant and  his  attorney,  stating,  that  in  the 
year  1818,  the  defendant  being  desirous  to 
raise  a  loan,  his  attorney  applied  to  one 
Mr.  Cyprian  Dufour,  who  introduced  him 
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to  Mr.  Thomas,  an  attorney,  as  being  a 
person  having  the  means  of  procuring  the 
loan.  That  the  attorney  of  the  defendant 
accordingly  treated  with  Mr.  Thomas,  who 
ultimately  agreed  to  procure  him  the  loan 
of  3,000/.  on  annuity,  at  somewhat  more 
than  seven  years  purchase,  on  the  following 
conditions : — first,  that  10L  per  cent.  (300/.) 
should  be  allowed  for  law  expenses ;  and, 
secondly,  that  a  sum  equal  to  the  first  half 
year's  annuity  should  be  deposited  with  the 
defendant's  attorney,  and  t>y  him  lodged  in 
one  of  the  Cambridge  banks  in  his  own 
name,  and  remitted  from  time  to  time  as 
the  quarterly  payments  became  due.  Mr. 
Thomas,  at  the  same  time,  informed  the 
defendant's  attorney  that  Dufbur  would  ex- 
pect 51.  per  cent.  (150/.)  for  his  commis- 
sion. The  defendant,  in  his  affidavit,  went 
on  to  state  that,  being  greatly  distressed,  he 
submitted  to  these  terms ;  and  accordingly 
the  treaty  was  carried  into  effect  by  his 
granting  five  annuities  to  different  persons, 
at  the  before-mentioned  rate,  for  various 
considerations,  amounting  together  to  the 
sum  of  9,000/.,  with  five  warrants  of  attor- 
ney, authorising  a  judgment  for  securing 
each  annuity.  That  on  the  execution  of 
the  deeds,  Thomas,  as  the  attorney  or 
agent  of  the  various  grantees,  paid  the  de- 
fendant 9,000/. ;  the  persons  present  being 
Thomas,  the  defendant,  his  attorney,  and 
Dnfour.  That  on  receiving  the  3,000/.,  he, 
in  pursuance  of  the  agreement,  immediately 
paid  300/.  to  Thomas  for  the  law  expenses ; 
150/.  to  Dufour;  and  a  sum  equal  to  the 
first  year's  annuity  to  his  own  attorney. 
The  defendant's  attorney  further  stated 
that  he,  also  in  pursuance  of  the  agreement, 
paid  the  last-mentioned  sum  into  one  of 
the  Cambridge  banks;  and  from  time  to 
time  remitted  to  Thomas  the  quarterly 
payments,  on  that  first  year's  account,  as 
they  respectively  became  due.  The  defen- 
dant, to  account  for  his  delay,  in  not 
having  made  earlier  application  to  the  Court, 
stated  that  he  was  not  in  circumstances  suf- 
ficient to  enable  him  to  repay  the  principal 
money  with  lawful  interest,  until  the  death 
of  his  father,  which  had  taken  place  very 
recently. 

Mr.  Corny*  showed  cause  against  the 
rule,  for  one  of  the  annuitants.  He  first 
took  a  preliminary  objection  to  the  form  of 
the  rule,  which  sought  to  impeach  the  se- 


curities, "  on  the  ground  that  the  original 
transaction  was  usurious."  He  submitted 
that  the  affidavits,  even  if  uncontradicted 
and  unexplained,  did  not  make  out  a  case 
of  usury.  The  money  advanced  was  not  to 
be  repaid ;  hot  was  sunk  on  the  life  of  the 
grantor.  It  ought  to  have  said,  on  the 
ground  that  "  a  part  of  the  consideration 
money  was  retained  or  returned  to  the 
grantor,"  according  to  the  terms  of  the  act 
of  parliament. 

The  Court,  however,  thought  that  the 
rule,  though  informally  worded,  could  not 
mislead  the  plaintiff;  especially  when  the 
affidavits  were  referred  to  in  explanation  of 
the  rule  itself. 

Mr.  Coma*  then  showed  cause  on  the 
meritt,  i«X  action  Fmk,  v.  Gar**,.- 
This  be  did,  upon  an  affidavit  of  the  grantee, 
stating  that  she  was  entirely  ignorant  of  the 
facta  contained  in  the  affidavits  on  the  other 
side ;  that  she  paid  the  full  consideration 
money  for  her  annuity,  had  no  knowledge 
of  any  part  of  it  being  retained  or  returned, 
and  derived  no  benefit  from  it,  if  it  had 
really  been  so  retained  or  returned.  He 
contended  that,  after  such  a  lapse  of  time, 
nearly  nine  years  from  the  date  of  the  ori- 
ginal transaction,  the  Court  would  not  inter- 
fere upon  objections  not  apparent  on  the 
face  of  the  memorial.  In  the  case  Ex  parte 
M*xwell%  (1)  Lord  Kenyon  observed,  that 
"  the  legislature,  for  die  safeguard  of  die 
subject  in  their  personal  dealings  with  each 
other,  have  thought  it  wise  to  pass  a  statute 
of  limitations  to  personal  actions.  I  know 
not  why  that  should  be  disregarded  in  this 
more  than  in  any  other  instance.  It  is  a 
circumstance  deserving  of  weight,  that  more 
than  the  period  fixed  by  that  statute,  which 
affects  personal  property,  has  run  out  with- 
out any  attempt  to  impeach  this  transac- 
tion ;  and  I  think  we  should  be  doing  great 
mischief,  if  we  were  to  give  way  to  this  ap- 
plication;" and  accordingly  in  that  case, 
the  Court  discharged  the  rule. 

Mr.  Cumood,  for  the  plaintiff  in  the  se- 
cond action,  showed  cause  on  a  similar  affi- 
davit of  his  client,  and  relied  on  the  lapse 
of  time  which  had  intervened  since  the  ori- 
ginal transaction. 

(1)1  East,  87. 
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Mr.  Bant**  showed  cause  for  the  plain- 
tiff in  the  first  action. — The  observations 
which  have  been  made  in  die  two  previous 
causes,  with  regard  to  the  innocence  of  the 
grantee  and  the  lapse  of  time,  apply  with 
increased  force  to  the  present.  Clause  is 
shown  in  this  action,  not  by  the  original 
grantee,  but  by  a  purchaser  for  full  valuable 
consideration,  without  any  knowledge  or 
suspicion  of  any  improper  retainer,  or  re- 
turn of  any  part  of  the  consideration  money. 
The  ^purchaser  can  certainly  acquire  no 
higher  rights  than  those  of  the  grantee  under 
whom  he  claims;  but  this  circumstance 
will  not  be  without  its  weight  when  the  lapse 
of  time  is  also  taken  into  consideration. 
The  conduct  of  the  defendant's  attorney  in 
the  transaction  was  such  as  would  mislead 
any  innocent  purchaser;  for  the  attorney 
himself  attested  the  deeds,  as  the  attorney 
lor  the  motor,  and  also  attested  the  receipt 
for  the  full  consideration  money.  On  the 
free  of  the  deeds  there  was  therefore  every 
appearance  of  fairness ;  and  every  thing  to 
induce  a  purchaser  to  believe  that  the  in- 
terests of  the  grantor  had  been  properly 
protected.  But  the  case  of  Ex  parte  Max- 
well, (2)  which  has  been  already  cited  for 
another  purpose,  seems  to  be  exactly  in 
point  with  the  present.  There,  the  grantee 
was  dead ;  and  it  is  sworn  in  the  present 
case  by  the  purchaser  that  the  grantor  is 
now  dead,  and  that  he  (the  purchaser)  has 
therefore  no  means  of  obtaining  any  infor- 
mation as  to  the  truth  or  falsehood  of  the 
statements  now  made,  with  reference  to  the 
original  transaction  nine  years  since.  The 
observation  made  by  Lord  Kenyon  in  the 
case  Ex  parte  Maxwell,  is  directly  applicable 
to  the  present :  "  I  feel  no  difficulty  in 
disposing  of  this  case.  During  the  life  of 
the  grantee,  no  objection  was  taken  to  the 
annuity,  and  the  interest  was  regularly  paid; 
and  now  for  the  first  time  it  is  attempted  to 
rip  up  the  whole  transaction  for  a  supposed 
defalcation  in  the  payment  of  the  conside- 
ration money ;  I  know  not  where  such  a 
mischief  is  to  stop,  if  this  could  be  per- 
mitted." The  case  of  Poole  v.  Cabanesr  (3) 
was  referred  to  in  the  case  Ex  parte  Max* 
well;  and  the  Court  there  also  entertained 
the  objection,  that  the  grantor  having  paid 

(«)  X  East,  87. 

(3)  8  Term  Rep.  3*8. 
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the  annuity  during  the  life  of  the  grantee, 
he  could  not  impeach  the  transaction  after- 
wards. The  reason  given  for  the  Court 
refusing  such  an  interference  was,  that  the 
party  might,  perhaps,  have  answered  the 
objection,  if  he  were  living.  That  reason  is 
directly  applicable  to  this  case ;  inasmuch 
as  the  unfortunate  purchaser,  who  is  now 
showing  cause,  has  no  means  whatever  of 
finding  out  the  witnesses  to  the  transaction. 
His  affidavit  states  that  the  grantee  is  dead; 
that  Thomas  the  attorney  has  left  this 
country,  and  that  no  clue  to  his  address  can 
be  obtained,  notwithstanding  the  most  dili- 
gent inquiry ;  and  that,  as  to  Dufour,  he 
knows  nothing  about  him,  his  address,  his 
situation  in  life,  or  any  other  circumstance 
which  could  furnish  the  means  of  commu- 
nicating with  him.  Upon  these  facts,  and 
for  these  reasons,  the  present  case  is  dis- 
tinguishable from  the  two  others ;  and  the 
Court  will  look  at  the  facts  of  this  case  as 
if  they  formed  a  transaction  perfectly  dis- 
tinct. The  present  rule  should  therefore  be 
discharged,  as  well  on  principle  as  on  the 
authority  of  the  case  Ex  parte  Maxwell, 
which  meets  this  application  m  limine. — 
But,  supposing  the  merits  are  gone  into,  it 
does  not  appear  that  any  provision  of  the 
annuity  act  (as  it  is  interpreted  by  decided 
cases)  has  been  violated.  The  objections 
appear  to  be  three  in  number : — first,  the 
sum  paid  to  Thomas  for  the  law  expenses ; 
secondly,  the  sum  paid  to  Dufour  for  com- 
mission ;  and,  thirdly,  the  sum  paid  to  the  de- 
fendant's attorney  to  answer  the  first  year's 
annuity.  To  the  first  objection  :  The  sum 
paid  to  Thomas  may  be  too  much;  but 
that  alone  would  be  no  ground  for  setting 
aside  the  annuity.  The  case  of  Williamson 
v.  Goold,  (4)  may  probably  be  relied  upon 
by  the  other  side  in  this  part  of  the  case ; 
but  that  is  distinguishable ;  for  there  a  sum 
of  372.  was  charged  for  the  expenses  of  a 
journey  to  Stroud.  Here,  the  Court  are 
not  furnished  with  any  means  of  judging 
whether  the  sum  in  question  was  merely  a 
high  charge,  or  a  colourable  sum  under  pre- 
tence of  charge.  It  was  for  the  defendant, 
when  he  made  this  motion,  to  have  shown 
the  unreasonableness  of  the  charge  by  the 
testimony  of  competent  persons.  The  sum 
for  law  expenses  must,  of  necessity,  have 

(4)  8  Moore,  109 ;  1  Bing.  £74 ;  1  Law  J.  C.P.  100. 
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been  high.  Here  were  five  annuities,  with 
ad  valorem  duties  on  each  distributed  sum ; 
five  warrants  of  attorney;  five  judgments; 
(the  proceedings  on  which  were  then  charge- 
able with  stamps  ;)  five  memorials  and  in- 
rolments,  with  the  fees  fairly  allowed  for 
drawing  and  engrossing,  and  for  commis- 
sion at  1 0 j.  per  cent,  as  allowed  by  statute. 
The  annuity  in  this  cause  was  granted  upon 
a  sum  of  850/. :  and  if  the  sum  paid  to 
Thomas  for  all  were  to  be  apportioned, 
the  sum  paid  to  him  would  be  35/.  Scarcely 
any  annuity  could  be  granted  in  which  the 
charges  for  the  deeds,  warrant  of  attorney, 
judgment,  memorial,  inrolling,  and  com- 
mission, would  not  amount  to  $51. ;  but  the 
Court,  on  such  a  motion  as  the  present, 
would  not  allow  an  annuitant's  property  to 
depend  merely  on  the  successful  taxation 
of  the  attorney's  bill,  at  a  distance  of  nine 
years. — To  the  second  objection :  As  to  the 
money  paid  to  Dufour.  No  part  of  the 
affidavit  fixes  Dufour  upon  the  grantee  as 
being  his  agent.  On  the  contrary,  by  the 
defendants  own  affidavit,  it  appears  that  Du- 
four was  his  agent ;  for  he  it  was  that  was 
first  applied  to  by  the  defendant's  attorney 
to  effect  an  introduction  to  some  person  who 
could  obtain  the  money.  It  does  not  ap- 
pear that  the  grantee  ever  saw  Dufour,  or 
even  knew  of  his  existence. — To  the  third 
objection :  As  to  the  money  retained  to  an- 
swer the  first  year's  annuity.  All  the  cases 
on  this  subject  are  cases  wherein  the  money 
has  been  fraudulently  kept  back  by  the 
grantee,  and  where  he  has  had  the  use  of 
it.  Where  there  is  no  fraud,  the  Court 
will  not  set  aside  an  annuity  in  this  respect. 
The  words  of  the  act  are  "  on  pretence"  of 
answering  future  payments  of  the  annuity ; 
from  which  it  may  be  fairly  inferred,  that 
where  it  can  be  seen  the  money  is  really 
and  bond  fide  appropriated  to  future  pay- 
ments, the  retainer  is  not  forbidden.  This 
was  decided  by  the  case  of  Barber  v.  Gam- 
son,  (5)  There,  a  part  of  the  considera- 
tion money  had  been  deposited  in  the  hands 
of  the  grantee's  attorney"  until  certain 
houses,  out  of  which  the  annuity  was  grant- 
ed, should  be  completed ;  but,  it  appeared, 
that  the  money  deposited  had  all  been  paid 
over  to  the  grantor  in  a  short  time  after 
the  date  of  the  deeds,  and  there  was  no 

(5)  5  Barn.  &  Aid.  f8l. 


fraud  inthe  transaction :  the  Court  refused 
to  set  aside  the  annuity.  This  case  is  even 
stronger  than  that,  for  here  the  money  was 
retained,  not  by  the  attorney  of  the  grantee, 
but  by  the  grantor's  own  attorney ;  not 
under  any  pretence  of  answering  future 
payments,  but  actually  and  bond  fide  to 
answer  them.  The  grantee  had  no  benefit 
whatever  from  this  payment  to  the  grantor's 
own  attorney ;  and  the  transaction  is  alto- 
gether free  from  any  objection  which  can 
fairly  be  raised  at  this  distance  of  time. 

Mr.  Storks  contra. — None  of  the  facta 
are  denied ;  and  the  question  then  merely 
resolves  itself  into  this — are  the  grantees 
to  escape  responsibility  in  respect  of  acta 
committed  by  their  own  attorney  or  agent  ? 
The  contrary  was  decided  by  the  ease  of 
'  Williamson  ▼.  Goold,  which  has  been  only 
partially  stated  by  the  other  side.  There 
the  attorney  was  the  common  agent  of  both 
parties  ;  but  here  he  was  concerned  for  the 
grantee  only ;  so  that  no  part  of  the  illega- 
lity can  be  fixed  upon  the  grantor.  The 
money  paid  to  Thomas  for  the  pretended 
charge  of  the  deeds  was  erroneous;  and 
the  grantees  are  equally  fixed  with  the 
money  paid  to  Dufour.  He  was  the  agent 
of  the  grantees  for  the  present  purpose ; 
he  brought  the  defendant's  attorney  to 
Thomas  ;  and  he  made  terms  through 
Thomas. 

The  Court  thought  the  annuities  ought 
to  be  set  aside  on  these  terms- — The  gran- 
tees to  be  allowed  the  principal  actually 
advanced  to  the  defendant,  with  interest  at 
five  per  cent,  and  the  costs  of  these  appli- 
cations :  the  Master,  in  taking  the  account, 
to  allow  a  reasonable  sum  for  the  deeds  and 
commission,  which  sum  so  allowed  shall  be 
treated  as  part  of  the  money  advanced. 

Rules  accordingly. 


127.     \ 
i.  26.  3 

Shipping — Freight. 


STBONO  AND  OTHIBS  9.  BAET 
AND  OTBBBS. 


Although,  in  general,  the  consignor  is  li- 
able for  the  payment  of  freight;  yet  if  the 
master  or  owners  deal  with  the  consignee,  or 
the  agent  of  the  consignor,  m  respect  of  the 
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freight,  and  thorn  by  their  conduct  that  they 
look  to  either  of  the  latter  for  payment,  the 
consignor  will  be  discharged. 

Accordingly,  where  tlie  master  of  a  vessel 
took  a  bill  from  the  agent  of  the  consignors  for 
ike  amount  of  the  freight ;  and  tlie  owners 
gave  no  notice  of  the  dishonour  of  the  bill  to 
the  consignors;  and  it  did  not  appear  but 
that  the  master  might,  in  the  first  instance, 
have  had  cash  instead  of  the  bill,  if  he  pleas- 
ed:— it  was  held,  that  the  owners  could  not 
afterwards  recover  the  amount  of  the  freight 
from  the  consignors. 

This  was  an  action  of  assumpsit  for  the 
freight  of  a  quantity  of  fish,  carried  by  the 

£iintif&  from  Newfoundland  to  Spain.  The 
fendants  pleaded  die  general  issue.  The 
cause  was  tried  before  the  Lord  Chief  Jus- 
tke,  at  the  London  Sittings  before  Hilary 
term,  when  a  verdict  was  found  for  the 
defendants.  The  facts  were  in  substance 
as  follows : — 

The  plaintiffs  are  merchants  at  Poole, 
and  owners  of  the  brig  Atlantic,  of  which 
Allen,  one  o£  the  plaintiffs,  was  master.  The 
defendants  are  merchants  in  London. 

The  master  received  orders  in  the  first 
instance,  to  take  the  fish  to  Oporto,  and  re- 
ceive instructions  from  Messrs.  Page  and 
Noble.  When  he  arrived  there,  the  market 
did  not  appear  to  Messrs.  Page  and  Noble 
to  be  favourable  ;  and  they  directed  him  to 
go  to  Bilboa,  and  place  the  cargo  under  the 
care  of  Acha,  Basozabaland  Co. ;  unless  he 
there  found  different  instructions  from  the 
defendants  or  their  correspondents.  He 
accordingly  went  to  Bilbao ;  found  no  dif- 
ferent instructions  ;  placed  the  cargo  under 
the  care  of  Acha,  Basozabal  and  Co.,  and 
applied  to  them  for  the  payment  of  the 
freight.  They  settled  the  figures  of  the 
account  with  him,  and  gave  him  a  bill  for 
the  amount  (4642.  6*.  3d.)  on  Mr.  Domingo 
De  Ugarte,  their  correspondent  in  London. 
The  master  remitted  the  bill  to  his  co- 
owners  ;  by  whom  it  was  presented  for  ac- 
ceptance ;  and  it  was  accepted ;  but,  before 
it  became  due,  the  acceptor  and  the  drawers 
stopped  payment.  The  plaintiffs  did  not 
give  notice  of  tlie  dishonour  either  to  the. 
drawers  or  the  defendants,  contending  that 
the  former  were  mere  agents  of  the  de- 
fendants ;  and  that  their  claim  for  the  freight 
remained  as  if  no  bill  had  been  given. 


The  defendants  contended,  first,  that  the 
master  ought  not  to  have  taken  a  bill  from 
Acha,  Basozabal  and  Co.,  unless  he  intended 
to  look  to  them  alone  for  payment :  and  that 
the  whole  of  the  transaction  showed  that 
the  master  had  taken  the  bill  for  his  own 
convenience;  and  that  neither  he  nor  his 
co-owners  contemplated  looking  to  the  de- 
fendants for  the  freight,  until  the  parties  to 
the  bill  had  stopped  payment.  This  point, 
it  was  contended,  had  been  decided  in 
Marsh  v.  Pedder  and  others.  (1) — Secondly, 
that  if  the  plaintiffs  intended  to  hold  the 
defendants  liable,  as  well  as  the  parties  to 
the  bill,  they  ought,  at  all  events,  to  have 
given  notice  of  the  dishonour  to  the  defen- 
dants. 

To  support  the  first  position,  tlie  defen- 
dants put  in  a  correspondence  between  one 
of  the  plaintiffs  and  the  defendants,  in  which 
the  former,  alluding  to  the  affairs  of  Acha, 
Basozabal  and  Co.,  observed,  you  have  no 
doubt  been  informed  that  Acha,  Basozabal 
and  Co.  of  Bilbao,  have  suspended  their 
payments.  "  1  hold  a  bill  of  their  drawing, 
on,  and  accepted  by  Domingo  de  Ugarte,  of 
Finsbury-square.  Will  you  please,  say 
your  opinion  as  to  respectability."  The  de- 
fendants answered — "  We  have  heard  of 
Acha  and  Co.'s  failure  ;  and  we  fancy  their 
agent  here,  Mr.  De  Ugarte,  will  be  mate- 
rially affected  by  their  stoppage ;  but  we 
hope  he  may  be  good  for  your  bill,  if  not  a 
large  one."  Other  evidence  was  also  offered 
to  show  that  the  master  took  the  bill  for 
his  own  convenience  to  remit ;  and  the  in- 
ference which  the  defendants  drew  from 
this  was,  that  he  might  have  had  cash  if  he 
pleased. 

The  Lord  Chief  Justice  left  it  to  the  jury 
on  the  question,  whether,  upon  the  evidence, 
they  thought  the  master  had  taken  the  bill 
voluntarily,  and  for  his  own  convenience; 
or  because  he  could  not  get  cash.  If  he 
took  it  voluntarily,  the  defendants,  in  point 
of  law,  were  discharged.  The  master  had 
a  right  to  detain  the  goods  until  the  freight 
was  paid,  or  satisfactorily  secured ;  but  if 
he  did  deliver  the  goods,  he  did  not,  by  that 
act  alone,  discharge  the  consignor.  The 
learned  Judge  thought  that  in  this  respect 
the  case  was  not  affected  by.  the  question 
whether  there  was  a  charter-party  under 

(1)  2Campb.  257. 
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seal,  or  a  bill  of  lading  not  under  seal ;  nor 
did  he  think  the  question,  whether  the 
master  was  a  part  owner,  or  only  master, 
made  any  difference.  Then,  with  regard 
to  the  plaintiffs  not  having  given  notice  of 
the  dishonour  of  the  bill,  he  did  not  think 
notice  was  absolutely  necessary  in  order  to 
maintain  the  action ;  but  that  the  circum- 
stance of  notice  not  being  given,  furnished  a 
strong  argument  to  show  that  the  plaintiffs 
thought  they  had  no  claim  on  the  defendants 
in  respect  of  it.  The  jury  found  a  verdict 
for  the  defendants ; — and  now 

Mr.  Solicitor  General  moved  for  a  rule  to 
show  cause  why  the  verdict  should  not  be 
set  aside  and  a  new  trial  granted.  He  con- 
tended that  the  liability  of  the  defendants 
to  pay  the  freight  was  not  discharged  by  the 
plaintiffs  taking  the  bill  of  Acha  and  Co., 
or  by  their  conduct  afterwards  in  respect  of 
the  bill.  The  case  of  Tapley  v.  Martins 
(ft)  decided,  that  the  taking  of  a  bill  which 
turns  out  to  be  of  no  value,  does  not  release 
the  consignor  from  his  liability  to  pay  the 
freight. .  Nor  was  there  evidence  sufficient 
to  warrant  the  conclusion  that  the  master 
had  the  option  of  cash,  and,  therefore,  that 
he  took  the  bill  for  his  own  convenience* 
— But, 

The  Court  were  of  opinion,  that  the  liabi- 
lity of  the  consignor  would  be  gone  in  cases 
where  the  master  took  a  bill  for  his  own 
convenience,  in  preference  to  money.  The 
question  whether  this  had  been  done  in  the 
present  case  was  for  the  consideration  of 
the  jury.  There  was  evidence  sufficient 
to  warrant  the  conclusion  they  had  drawn ; 
or,  at  least,  there  was  nothing  to  warrant 
the  Court  in  saying  that  they  had  decided 
against  the  evidence.  If  the  plaintiffs  had 
shown  that  the  usual  mode  of  payment  for 
freight  at  Bilbao  was  by  bill,  or  that  the 
master  in  this  case  could  not  have  obtained 
money,  there  might  be  some  reason  to  doubt 
the  propriety  of  the  verdict ;  but,  as  the 
evidence  stood,  the  case  was  taken  out  of 
the  general  rule. 

Rule  refused, 

(8)  ?  Term  Rep.  451. 
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ANOTHER. 


Libel — Pleading. 

1.  The  introductory  statement  in  an  ac- 
tion for  a  libel  cannot  aid  the  count,  unless  it 
be  connected  with  it  by  words  of  express  ft" 

ference. 

Therefore,  where  the  introductory  state- 
ment was,  that  certain  persons  were  associated 
together,  under  the  name  of  "  The  Society 
of  Guardians  for  the  Protection  of  Trade 
against  Swindlers  and  Sharpers ;"  and  that 
the  defendant,  under  colour  of  being  their 
secretary,  was  accustomed  to  publish  certain 
printed  reports,  for  the  purpose  of  signifying 
to  the  members,  the  names  of  such  persons  as 
were  considered  swindlers  and  sharpen,  and 
improper  persons  to  be  proposed  to  be  ballot- 
ed for  as  members  of  the  society* ;  and  the 
count  then  went  on  to  charge  the  defendant 
with  having  published  a  papery  which  denoted 
that  the  plaintiff  was  an  improper  person  to 
be  proposed  to  be  balloted  for,  as  a  member 
of  a  society  of  guardians,  for  the  protection 
of  trade  against  swindlers  and  sharpers : — 
It  was  held,  that  the  introductory  statement 
could  not  be  called  in  aid  of  the  count,  not 
being  connected  with  it  by  any  express  words. 

2.  An  innuendo  may  explain,  but  may  not 
enlarge  the  meaning  of  the  expression  i 

Therefore,  where  the  defendant  was  charged 
with  Jutving  published  a  paper,  stating  that 
the  plaintiff  was  an  improper  person  to  be 
proposed  to  be  balloted  for,  as  a  member  of 
a  society  for  the  protection  of  trade  against 
swindlers  and  sharpers ;  and  it  was  alleged 
by  innuendo,  that  the  defendant  meant  thereby 
that  the  plaintiff  was  himself  a  swindler  and 
sharper : — It  was  held,  that  the  innuendo  was 
not  warranted  by  the  expression  ;  and  there- 
fore, without  the  aid  of  some  explanatory 
matter,  the  count  was  held  bad  after  verdict. 

This  was  an  action  on  the  case  for  a  libel. 
The  plea  was  the  general  issue. 

The  cause  was  tried  before  die  Lord 
Chief  Justice,  at  the  Middlesex  Sittings  be- 
fore Hilary  term  last,  when  a  verdict  was 
found  for  the  plaintiff.  In  that  term  Mr*. 
Campbell  moved  for,  and  obtained  a  rule 
to  arrest  the  judgment;  the  declaration,  as 
he  contended,  being  defective. 

Mr.  Scarlett  now  moved  -  to  discharge 
that  rule ;  and  upon  Iris  motion  the  ques« 
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tton  was  argued,  whether  the  declaration 
was  defective  or  not. 

The  first  count  set  out  with  the  usual  aver- 
ment of  the  plaintiff's  good  name  and  cha- 
racter, stated  that  he  was  a  merchant  carrying 
on  business  in  copartnership  with  one  Alex- 
ander Cohan  Castle ;  and  had  never  been 
suspected  of  swindling,  cheating,  or  de- 
frauding, or  in  any  wise  of  acting  dishonestly. 
It  then  stated,  that  "  before  the  commit- 
ting of  the  grievances  hereinafter  in  the  first 
and  second  counts  mentioned,  divers  per- 
sons had  been  and  were  associated  together, 
under  the  name  and  description  of  "  The 
Society  of  Guardians' for  the  Protection  of 
Trade  against  Swindlers  and  Sharpers;" 
and  the  said  defendant  Edward  Smith  FosSj 
under  colour  and  pretence  of  being  the 
secretary  of  the  said  society,  had  from  time 
to  time  published,  and  was  accustomed  to 
publish,  certain  printed  reports  for  the  pur- 
pose of  denoting,  and  signifying  to  the 
members  of  the  said  society,  the  names  of 
such  persons  as  were  deemed  and  consider- 
ed swindlers-  and  sharpers,  and  improper 
persons  to  bo  proposed  to  be  balloted  fori 
as  members  of  the  said  soeiety,  to  wit,  at 
&c.  Yet  the  said  defendants  well  knowing 
the  premises,  but  greatly  envying  the  happy 
state  and  condition  of  the  said  plaintiff,  and 
contriving,  and-  wickedly  and  maliciously 
intending,  to  injure  the  said  plaintiff  in- his 
good  name,  fame,  and  credit*  and-  to-  bring 
him  into  public  scandal,  infamy,  and  dis- 
grace, with  and  amongst  all  his  neighbours, 
and  other  good  and  worthy  subjects*  of  this- 
kingdom ;  and  to  cause  it  to  be  suspected 
and  believed  by  those  neighbours  and  sub- 
jects, that  he  the  said  plaintiff  had  been 
and  was  guilty  of  the  offences  and  miscon- 
duct, hereinafter  mentioned  to  have  been 
charged  upon  and  imputed  to  the  said  plain- 
tiff, and  thereby  to  injure  the  said  plaintiff 
ii  the  said  trade  or  business,  and'  to  vex, 
Aarass,  oppress,  impoverish,  and  wholly 
rum  him  the  said  plaintiff,  heretofore,  to 
wit,  on  &c,  to  wit,  at  &c,  falsely  and  ma> 
hciously  did  compose,  print,  and  publish, 
and  cause  and  procure  to  be  composed) 
printed,  and  published,  of  and  concerning 
the  §md  plaintiff',  m  a  certain  printed  paper, 
a  certain  false,  scandalous,  malicious,  and 
defamatory  libel,  containing,  amongst  other 
things,  the  false,  scandalous,  malicious,  de- 
famatory, and  libellous  matter  following,  of 


and  concerning  the  said  plaintiff  in  the  way 
of  his  said  trade  and  business,  that  is  to  say : 
"  10,  Correspondence  1&25.  Society  of 
Guardians  for  the  Protection  of  Trade 
against  Swindlers  and  Sharpers.  Richard 
Clark,  esq.  chamberlain  of  London,  presi- 
dent ;  George  Bridges*  esq.*  alderman  and 
M.P.,  vice-president ;  Messrs.  William 
Praed  &  Co.  bankers,  treasurers.  I  [mean*-* 
ing  the  said  defendant  Edward  Smith  Foss,] 
am  directed  to  inform  you,  that  the  persons 
under-named,  or  using  the  firms- of  Gold- 
stein, [meaning  the  said  plaintiff)]  Castles 
&  Co.,  51,  Mark-lane,  and  Benjamin  Porter 
Baker,  Hackney-road,  are  reported'  to  this 
society  as  improper  to  be  proposed  to  be 
balloted  for  as  members  thereof}"  thereby 
then  and  there  meaning  that  die  said  plain- 
tiff  was  a  swindler  and  sharper,  and  an  im- 
proper person  to  be  a  member  of  the  said 
society. 

There  were  other  counts,  to  which  the 
objections,  such  as  they  were,  would  also 
apply.  And  it  is  not  necessary  to  notice 
them,  as  the  plaintifPs  counsel,  on  being  put 
to  their  election,  chose  the  first  count,  which 
they  contended  was  good ;  and  upon  which 
they  desired  judgment. 

The  objections  were,  first,  that  there  were 
no  words  to  connect  the  libellous  matter 
with  the  introductory  statement.  It  did 
not  appear  by  any  words,  that  the  society 
mentioned  in  the  libellous  matter,  was  die 
same  which  had  been  mentioned  in  the  in- 
troductory statement.  That  it  might  be 
very  true  that,  before  the  publication  of  the 
paper  in  question,  there  was  such  a  society 
as  that  mentioned  in  the  introductory  state- 
ment ;  and  it  might  also  be  very  true,  that 
that  paper  was  published  by  the  defendant ; 
and  yet  that  the  word  "  society"  in  that  paper 
did  not  mean  the  society  mentioned  in  the* 
introductory  statement. 

Secondly,  that  if  the  introductory  state- 
ment was  thus  taken  away,  the  Words  used 
in  the'paper  were  not  of  themselves  libel- 
lous, and  did  not  warrant  the  innuendo 
which  was  ascribed  to  them.  That  the 
merely  saying  of  the  plaintiff}  "  that  he  was 
improper  to  be  proposed  to  be  balloted  for, 
as  a  member  of  a  society  for  the  protection 
of  trade  against  swindlers  and  sharpers," 
did  not,  of  necessity,  import  that  he  was  a 
swindler  or  a  sharper. 
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seal,  or  a  bill  of  lading  not  under  seal ;  nor 
did  be  think  the  question,  whether  the 
master  was  a  part  owner,  or  only  master, 
made  any  difference.  Then,  with  regard 
to  the  plaintiffs  not  having  given  notice  of 
the  dishonour  of  the  bill,  he  did  not  think 
notice  was  absolutely  necessary  in  order  to 
maintain  the  action ;  but  that  the  circum- 
stance of  notice  not  being  given,  furnished  a 
strong  argument  to  show  that  the  plaintiffs 
thought  they  had  no  claim  on  the  defendants 
in  respect  of  it.  The  jury  found  a  verdict 
for  the  defendants ; — and  now 

Mr.  Solicitor  General  moved  for  a  rule  to 
show  cause  why  the  verdict  should  not  be 
set  aside  and  a  new  trial  granted.  He  con- 
tended that  the  liability  of  the  defendants 
to  pay  the  freight  was  not  discharged  by  the 
plaintiffs  taking  the  bill  of  Acha  and  Co., 
or  by  their  conduct  afterwards  in  respect  of 
the  bill.  The  case  of  Tapley  v.  Martins 
(£)  decided,  that  the  taking  of  a  bill  which 
turns  out  to  be  of  no  value,  does  not  release 
the  consignor  from  his  liability  to  pay  the 
freight. .  Nor  was  there  evidence  sufficient 
to  warrant  the  conclusion  that  the  master 
had  the  option  of  cash,  and,  therefore,  that 
he  took  the  bill  for  his  own  convenience. 
—But, 

The  Court  were  of  opinion,  that  the  liabi- 
lity of  the  consignor  would  be  gone  in  cases 
where  the  master  took  a  bill  for  his  own 
convenience,  in  preference  to  money.  The 
question  whether  this  had  been  done  in  the 
present  case  was  for  the  consideration  of 
the  jury.  There  was  evidence  sufficient 
to  warrant  the  conclusion  they  had  drawn ; 
or,  at  least,  there  was  nothing  to  warrant 
the  Court  in  saying  that  they  had  decided 
against  the  evidence.  If  the  plaintiffs  had 
shown  that  the  usual  mode  of  payment  for 
freight  at  Bilbao  was  by  bill,  or  that  the 
master  in  this  case  could  not  have  obtained 
money,  there  might  be  some  reason  to  doubt 
the  propriety  of  the  verdict ;  but,  as  the 
evidence  stood,  the  case  was  taken  out  of 
the  general  rule. 

Rule  refused. 

(8)  2  Term  Rep.  451. 
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Libel — Pleading, 

1.  The  introductory  statement  in  an  ac- 
tion for  a  libel  cannot  aid  the  count,  unless  it 
be  connected  with  it  by  words  of  express  re- 
ference. 

Therefore,  where  the  introductory  state- 
ment was,  that  certain  persons  were  associated 
together,  under  the  name  of  "  The  Society 
of  Guardians  for  the  Protection  of  Trade 
against  Swindlers  and  Sharpers  ;"  and  that 
the  defendant,  under  colour  of  being  their 
secretary,  was  accustomed  to  publish  certain 
printed  reports,  for  the  purpose  of  signifying 
to  the  members,  the  names  of  such  persons  as 
were  considered  swindlers  and  sharpen,  and 
improper  persons  to  be  proposed  to  be  ballot- 
ed for  as  members  of  the  society* ;  and  the 
count  then  went  on  to  charge  the  defendant 
with  having  published  a  papery  which  denoted 
that  the  plaintiff  was  an  improper  person  to 
be  proposed  to  be  balloted  for,  as  a  member 
of  a  society  of  guardians,  for  the  protection 
of  trade  against  swindlers  and  sharpers  :— 
It  was  held,  that  the  introductory  statement 
could  not  be  called  in  aid  of  the  count,  not 
being  connected  with  it  by  any  express  words. 

2.  An  innuendo  may  explain,  but  may  not 
enlarge  the  meaning  of  the  expression : 

Therefore,  where  the  defendant  was  charged 
with  Jutting  published  a  paper,  stating  that 
the  plaintiff  was  an  improper  person  to  be 
proposed  to  be  balloted  for,  as  a  member  of 
a  society  for  the  protection  of  trade  against 
swindlers  and  sharpers ;  and  it  was  alleged 
by  innuendo,  that  the  defendant  meant  thereby 
that  the  plaintiff  was  himself  a  swindler  and 
sharper : — It  was  held,  that  the  innuendo  was 
not  warranted  by  tlte  expression  ;  and  there- 
fore, without  the  aid  of  some  explanatory 
matter,  the  count  was  held  bad  after  verdict. 

This  was  an  action  on  the  case  for  a  libel. 
The  plea  was  the  general  issue. 

The  cause  was  tried  before  the  Lord 
Chief  Justice,  at  the  Middlesex  Sittings  be- 
fore Hilary  term  last,  when  a  verdict  was 
found  for  the  plaintiff".  In  that  term  Mr. 
Campbell  moved  for,  and  obtained  a  rule 
to  arrest  the  judgment ;  the  declaration,  as 
he  contended,  being  defective. 

Mr.  Scarlett  now  moved  -  to  discharge 
that  rule ;  and  upon  his  motion  the  ques- 
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Uon  was  argued,  whether  the  declaration 
was  defective  or  not. 

The  first  count  set  out  with  the  usual  aver- 
ment of  the  plaintiff's  good  name  and  cha- 
racter, stated  that  he  was  a  merchant  carrying 
on  business  in  copartnership  with  one  Alex- 
ander Cohan  Castle ;  and  had  never  been 
suspected  of  swindling,  cheating,  or  de- 
frauding, or  in  any  wise  of  acting  dishonestly. 
It  then  stated,  that  "  before  the  commit- 
ting of  the  grievances  hereinafter  in  the  first 
and  second  counts  mentioned,  divers  per- 
sons had  been  and  were  associated  together, 
under  the  name  and  description  of  *  The 
Society  of  Guardians-  for  the  Protection  of 
Trade  against  Swindlers  and  Sharpers;99 
and  the  said  defendant  Edward  Smith  Foss, 
under  colour  and  pretence  of  being  the 
secretary  of  the  said  society,  had  from  time 
to  time  published,  and  was  accustomed  to 
publish,  certain  printed  reports  for  the  pur- 
pose of  denoting,  and*  signifying  to  the 
members  of  the  said  society,  the  names  of 
such  persons  as  were  deemed  and  consider- 
ed swindlers  and  sharpers,  and  improper 
persons  to  be  proposed  to  be  balloted  for, 
as  members  of  the  said  society,  to  wit,  at 
&c.  Yet  the  said  defendants'  well  knowing 
the  premises,  but  greatly  envying  the  happy 
state  and  condition  of  the  said  plaintiff,  and 
contriving,  and-  wickedly  and  maliciously 
intending,  to  injure  the  said  plaintiff  in  hi 
good  name,  fame,  and  credit*  and  to*  bring 
him  into  public  scandal,  infamy,  and  dis- 
grace, with  and  amongst  all  his  neighbours, 
and  other  good  and  worthy  subjects  of  this 
kingdom ;  and  to  cause  it  to  be  suspected 
and  believed  by  those  neighbours  and  sub- 
jects, that  he  the  said  plaintiff  had  been 
and  was  guilty  of  the  offences  and  miscon- 
duct, hereinafter  mentioned  to  have  been 
charged  upon  and  imputed  to  the  said  plain- 
tiff, and  thereby  to  injure  the  said  plaintiff 
jb  the  said  trade  or  business,  and'  to  vex, 
Aarass,  oppress,  impoverish,  and  wholly 
ruin  him  the  said  plaintiff,  heretofore,  to 
wit,  on  &c,  to  wit,  at  &c,  falsely  and  ma- 
liciously did  compose,  print,  and  publish, 
and  cause  and  procure  to  be  composed, 
printed,  and  published,  of  and  concerning 
ike  said  plaintiff,  in  a  certain  printed  paper, 
a  certain  false,  scandalous,  malicious,  and 
defamatory  libel,  containing,  amongst  other 
things,  the  false,  scandalous,  malicious,  de- 
famatory, and  libellous  matter  following,  of 


and  concerning  the  said  plaintiff  in  the  way 
of  his  said  trade  and  business,  that  is  to  say : 
"10,  Correspondence  1825.  Society  of 
Guardians  for  the  Protection  of  Trade 
against  Swindlers  and  Sharpers.  Richard 
Clark,  esq.  chamberlain  of  London,  presi- 
dent ;  George  Bridges,  esq.  alderman  and 
M.P.,  vice-president ;  Messrs.  William 
Praed  &  Co.  bankers,  treasurers.  I  [mean^ 
ing  the  said  defendant- Edward  Smith  Foss,] 
am  directed  to-  inform  you,  that  the  persons 
under-named,  or  using  the:  firms-  of  Gold- 
stein, [meaning  the  said  plaintiff,]  Castle* 
&  Co.,  51,  Mark-lane,  and  Benjamin  Porter 
Baker,  Hackney-road,  are  reported  •  to-  this 
society  as  improper  to  be  proposed  to  be 
balloted  for  as  members  thereof;9'  thereby 
then  and  there  meaning  that  the  said  plain- 
tiff tsar*  swindler  and  sharper ,  and  an  im- 
proper person  to  be  a  member  of  the  eaid 
society. 

There  were  other  counts,  to  which  the 
objections,  such  as  they  were,  would  also 
apply.  And  it  is  not  necessary  to  notice 
them,  as  the  plaintiff's  counsel,  on  being  put 
to  their  election,  chose  the  first  count,  which 
they  contended  was  good ;  and  upon  which 
they  desired  judgment. 

The  objections  were,  first,  that  there  were 
no  words  to  connect  the  libellous  matter 
with  the  introductory  statement.  It  did 
not  appear  by  any  words,  that  the  society 
mentioned  in  the  libellous  matter,  was  die 
same  which  had  been  mentioned  in  the  in- 
troductory statement.  That  it  might  be 
very  true  that,  before  the  publication  of  the 
paper  in  question,  there  was  such  a  society 
as  that  mentioned  in  the  introductory  state- 
ment ;  and  it  might  also  be  very  true,  that 
that  paper  was  published  by  the  defendant ; 
and  yet  that  the  word  "  society"  in  that  paper 
did  not  mean  the  society  mentioned  in  the 
introductory  statement. 

Secondly,  that  if  the  introductory  state- 
ment was  thus  taken  away,  the  Words  used 
in  the'paper  were  not  of  themselves  libel- 
lous, and  did  not  warrant  the  innuendo 
which  was  ascribed  to  them.  That  the 
merely  saying  of  the  plaintiff}  "  that  he  was 
improper  to  be  proposed  to  be  balloted  for, 
as  a  member  of  a  society  for  the  protection 
of  trade  against  swindlers  and  sharpers," 
did  not,  of  necessity,  import  that  he  was  a 
swindler  or  a  sharper. 
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Mr.  Scarlett,  Mr.  Brougham,  and  Mr. 
Chilty,  for  the  plaintiff,  first  attempted  to 
show,  that  the  introductory  statement  was 
sufficiently  connected  with  the  libellous 
matter ;  but  the  Court,  so  very  early  in  the 
argument,  intimated  an  opinion  against  them 
on  this  point ;  and  they  themselves  appear- 
ed to  place  so  little  reliance  upon  that  part 
of  the  argument,  that  they  addressed  them- 
selves to  the  second  point ;  and  contended, 

"  That  the  words  of  themselves  were 
sufficient,  and  did  not  require  any  introduc- 
tory matter."  The  paper  appears  to  pro- 
ceed from  the  office  of  a  society,  formed 
for  a  meritorious  object — the  protection  of 
trade  against  swindlers  and  sharpers.  To 
say  that  a  person  is  improper,  even  to  be 
proposed  to  be  balloted  for,  as  a  member 
of  such  a  society,  cannot  but  be  to  reflect 
upon  him.  The  slightest  censure  is  suffi- 
cient to  make  it  libellous ;  and  the  degree 
of  censure  is  for  the  consideration  of  the. 
jury.  The  words  themselves  being  a  re- 
flection on  the  plaintiff,  evidence  was  pro- 
perly admissible  to  show  how  and  in  what 
way  they  were  intended  to  reflect.  The 
cases  on  this  subject  are  collected  in  1 
Sounder*,  248,  in  note  to  the  case  of  Craft 
v.  Boite.  There  must  be  an  actual  ambi- 
guity in  the  words,  to  render  any  colloquium 
or  introduction  necessary.  Here,  every  one 
must  know  the  meaning  of  the  expressions 
used. 

[Lord  Chief  Justice. — Do  you  contend, 
that,  to  say  of  a  man  that  he  is  improper  to 
be  proposed  to  be  balloted  for,  as  a  mem- 
ber of  a  society  for  the  protection  of  trade 
against  swindlers  and  sharpers,  that  it  is 
the  same  as  to  say,  he  is  a  swindler  or  a 
sharper  ?] 

The  plaintiff  undoubtedly  must  contend 
that.  He  declares  that  it  has  that  meaning ; 
and  the  jury  have  affirmed  it.  In  Cam  v. 
Osgood,  (I)  calling  a  justice  a  forsworn 
justice,  and  saying  that  he  was  not  fit  to  sit 
upon  die  bench,  was  held  actionable,  with- 
out any  colloquium  in  the  declaration  re- 
specting the  office  of  the  magistrate. 

Mr.  BoUand  and  Mr.  Campbell  contra. 
— The  cases  on  this  subject  were  fully  dis- 
cussed in  Holt  v.  Scholefield,{£)  and  in 
Hawkes  v.  Hawkey,  (3)  wherein  it  was  de- 

(1)  1  Lev.  $80. 

(*)  6  Term  Rap.  691. 

(3)  8  East,  427. 


cided,  that  an  innuendo  may  explain,  but 
may  not  enlarge.  It  has  not  the  power  to  en- 
large, without  the  aid  of  some  introductory 
matter.  The  words  themselves  do  not,  of 
necessity,  import  any  thing  to  the  prejudice 
of  the  plaintiff;  but  certainly  do  not,  of 
necessity,  import  that  he  is  a  swindler  or  a 
sharper.  The  word  of  die  widest  import 
which  is  used,  is  the  word  "  improper :" 
improper  to  be  proposed  to  be  balloted 
for  as  a  member.  That  might  be  ;  and  yet 
the  plaintiff  might  not  be  dishonest  He 
might  be  of  some  particular  profession,  to 
the  members  of  which  they  might  object : 
a  lawyer,  perhaps.  They  might  think  he 
was  an  inactive  man;  not  likely  to  give 
assistance  towards  the  object  in  view. 
These,  and  many  other  reasons,  might  be 
sufficient  to  induce  their  considering  him 
as  improper  to  be  proposed;  but  it  by 
no  means  followed,  that  he  was  himself  a 
swindler  or  a  sharper.  The  innuendo  is 
not  a  fair  explanation  of  the  words  them- 
selves. It  carries  them  beyond  their  natural 
meaning,  which  cannot  be  allowed.  It 
strains  the  meaning,  by  saying  that  all  per- 
sons must  be  swindlers  or  sharpers,  who 
are  declared  improper  to  be  proposed  as 
members  of  the  society. 

Lord  Chief  Justice. — The  first  question 
that  presents  itself  for  our  consideration, 
is,  whether  the  matter  published  by  the  de- 
fendant is,  upon  this  record,  connected  with 
the  introductory  matter,  by  which  it  is  al- 
leged that  there  existed  a  society,  who  were 
in  the  habit  of  printing  certain  reports,  for 
the  purpose  of  denoting  and  signifying  to 
the  members  of  the  society,  the  names  of 
the  persons  who  are  deemed  to  be  swindlers 
and  sharpers.  If  the  matter  published  is, 
upon  the  record,  sufficiently  connected  with 
that  introductory  averment,  I  should  have 
no  doubt  that  the  action  was  maintainable ; 
but,  upon  looking  through  the  record,  it 
appears  to  me  that  it  is  not.  The  intro- 
duction stands  by  itself,  with  no  reference 
made  to  it  afterwards  in  any  way  or  form. 
After  having  introduced  that  introduction, 
the  pleader  goes  on  to  allege,  that  the  de- 
fendants, intending  to  injure  the  plaintiff, 
composed  and  published  of  the  plaintiff'  in  a 
printed  paper,  a  certain  false  and  defama- 
tory libel,  containing  among  other  things, 
the  defamatory  matter  following,  of  and  w 
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concerning  the  plaintiff,  in  the  way  of  his 
trade  and  business, — not  one  word  with  re- 
ference to  the  previous  introduction.  Then 
the  declaration  proceeds  to  set  out  what  is 
called  the  libel ;  and  at  the  close  there  fol- 
lows this  innuendo,  "  then  and  there  mean- 
ing that  the  plaintiff  was  a  swindler  and 
sharper,  and  an  improper  person  to  be  a 
member  of  the  said  society."  The  libel 
itself  mentioned  a  society  or  association  of 
guardians  for  the  protection  of  trade  ;  but 
it  is  impossible,  I  think,  to  consider  the  said 
society  mentioned  in  this  innuendo,  to  be 
the  society  mentioned  in  the  introduction ; 
too  societies  having  been  mentioned  before. 
The  natural  meaning  of  the  word  "  society," 
in  the  libel  itself,  certainly  refers  rather  to 
the  society  that  is  mentioned  in  that  libel, 
than  to  any  other  that  has  not  been  men- 
tioned in  it. 

Then  it  comes  to  be  considered,  whether 
the  publication  is  in  itself  actionable,  having 
no  regard  to  any  introductory  matter,  or  to 
any  thing  except  that  which  is  to  be  col- 
lected from  reading  that  paper  itself.  Now, 
the  paper  itself  is  in  these  words — "  Cor- 
respondence, 1825.  Society  of  Guardians 
for  the  Protection  of  Trade  against  Swindlers 
and  Sharpers ;"  (naming  the  president,  an 
alderman  of  London ;  the  vice-president, 
an  alderman  and  member  of  parliament ; 
and  the  treasurers,  the  bankers,  naming 
them.)  "  I  am  directed  to  inform  you,  that 
the  persons  under-named,  or  using  the  firm 
of  Goldstein,  Castles  &  Co.,  51,  Mark-lane, 
and  Benjamin  Porter  Baker,  Hackney-road, 
are  reported  to  this  society,  as  improper  to 
be  proposed  to  be  balloted  for  as  members 
thereof."  That  is  all.  Then  the  pleader 
thinks  fit  to  introduce  this  allegation,  that 
thereby, — that  is,  by  that  which  had  previ- 
ously gone  before, — the  defendant  meant  to 
insinuate  that  the  plaintiff  was  a  swindler 
and  a  sharper.  It  appears  to  me,  it  by  no 
means  follows  from  saying,  that  a  person  is 
an  improper  person  to  be  balloted  for,  or  to 
propose  to  be  balloted  for,  to  become  a  mem- 
ber of  a  society,  established  for  the  protec- 
tion of  trade  against  swindlers  and  sharpers ; 
it  by  no  means  follows,  he  is  therefore  him- 
self a  swindler  and  sharper :  there  may  be 
many  reasons  that  may  render  it  the  opi- 
nion of  persons,  that  he  is  not  a  fit  or  proper 
person  to  be  proposed  as  a  member  of  that 
society,  far  short  of  being  a  swindler  or 


a  sharper.  It  appears  to  me,  that  so 
much  of  this  innuendo  as  I  have  already 
mentioned,  is  not  warranted  by  die  libel 
itself,  or  by  any  thing  that  goes  before ;  and 
that  the  plaintiff  can  derive  no  benefit  from 
it.  The  case  comes  then  to  the  simple 
question,  whether,  independent  now  of  all 
introductory  averment  of  fact,  and  of  all 
innuendo,  further  than  an  innuendo  mean- 
ing he  was  an  improper  person  to  be  a 
member  of  the  society,  which  is  the  natural 
import  of  the  publication ;  whether  that 
taken  by  itself  can  be  made  the  subject  of 
an  action — "  The  Society  of  Guardians  for 
the  Protection  of  Trade  against  Swindlers 
and  Sharpers.  Richard  Clark,  esq.  cham- 
berlain of  London,  president;  George 
Bridges,  esq.  alderman  and  M.  P.,  vice- 
president;  Messrs.  William  Praed  &  Co. 
bankers,  treasurers.  I  am  directed  to  in- 
form you,  that  the  persons  under-named, 
or  using  the  firms  of  Goldstein,  Castles  & 
Co.,  51,  Mark-lane,  and  Benjamin  Porter 
Baker,  Hackney-road,  are  reported  to  this 
society,  as  improper  to  be  proposed  to  be 
balloted  for  as  members  thereof."  Now, 
there  may  be  so  many  reasons  why  a  per- 
son should  be  improper  to  be  balloted  for 
as  a  member  of  a  society,  not  casting  any 
reflection  at  all  upon  him,  that  I  can  by  no 
means  say  that  these  words  do  cast  such  a 
reflection ;  there  may  have  been  rules  in 
the  society,  arbitrary  and  fixed  rules,  re- 
quiring the  members  of  it  to  be  of  cer- 
tain particular  classes  and  descriptions,  or 
excluding  others  of  another  class  and  de- 
scription from  becoming  members  of  that 
society,  without  any  imputation  of  miscon- 
duct on  them  at  all.  I  can  easily  conceive 
that ;  this  being,  as  it  must  be  taken  to  be, 
a  private  society.  Thinking,  therefore,  that 
the  allegation,  that  a  man  is  an  improper 
person  to  be  elected  a  member  of  a  society, 
(if  you  please,  a  society  of  guardians  for  the 
protection  of  trade,)  by  no  means  necessarily 
imports  any  thing  to  his  prejudice,  either  as 
a  man  in  the  way  of  trade,  or  to  his  moral 
character,  that  it  may  only  mean  he  does 
not  fall  within  those  arbitrary  and  fixed 
rules,  which  this  society,  like  most  others, 
have  prescribed  for  the  choice  of  their  mem- 
bers, I  cannot  think  there  is  enough  on 
the  record,  to  say  that  this  action  is  main- 
tainable ;  and  I  am  therefore  of  opinion,  the 
judgment  must  be  arrested. 
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Mr.  Justice  Bayby. — I  am  of  the  same 
opinion ;  and  in  this  ease,  the  objection  be- 
ing on  the  record,  if  the  Court  err,  it  will 
be  competent  for  the  parties  to  take  the 
opinion  of  a  court  of  error  on  the  point.  (4) 
Now  in  this  case,  if  the  libel,  as  stated  in 
the  declaration,  in  which  it  is  alleged  that 
the  defendant  was  in  the  habit  of  publish- 
ing the  names  of  those  persons  who  were 
sharpers  and  swindlers,  and  improper  to  be 
balloted  for,  or  to  be  proposed  to  be  balloted 
for  as  members  of  the  society,  then  I  should 
have  thought,  if  the  libel  bad  been  connect- 
ed with  that,  that  that  would  have  justified 
the  application  which  is  made  by  the  in- 
nuendo, that  the  meaning  of  the  parties  in 
this  case  was,  not  merely  thai  he  was  im- 
proper to  be  propqsed  to  be  balloted  for, 
but  that  in  addition  to  that,  he  was  a  sharper 
and  a  swindler ;  and  that  it  was  on  that 
ground,  and  upon  that  ground  only,  that 
this  impropriety  of  his  being  proposed 
rested.  But  when  you  come  to  look  at 
the  form  of  the  rest  pf  that  count,  it  does 
not  appear  tliat  there  is  any  thing  to  con- 
nect the  libel  set  out  with  that  introductory 
matter,  it  is  not  alleged  that  it  was  written 
of  and  concerning  the  said  society ;  and  in 
the  libel  itself,  there  is  nothing  to  show  that 
it  is  necessarily  connected  with  that  society ; 
there  is  the  word  "  the  said  society  "  in  the 
libel ;  but  that  is  properly  applicable,  as  it 
seems  tome,  to  that  part  of  the  libel  in  ques- 
tion, which  is  the  head  of  the  libel,  "  10, 
Correspondence,  1825.  Society  of  Guar- 
dians for  the  Protection  of  Trade  against 
Swindlers  and  Sharpers ;"— that  imports 
there  is  the  society  the  libel  mentions.  It  is 
not  predicated  that  it  is  that  society,  which 
is  originally  mentioned.  Then  are  you  at 
liberty — is  the  office  of  an  innuendo  pro- 
perly satisfied  by  the  innuendo  which  is  in- 
troduced here  ?  or  does  not  this  go  beyond 
what  is  the  proper  office  of  an  innuendo  1 
Now  I  take,  the  office  of  an  innuendo  to  be, 
to  explain  that  which  had  been  previously 
mentioned  ;  but  not  to  extend  it :  as  if  you 
allege  by  a  general  allegation,  that  you  are 
not  at  liberty  by  innuendo,  to  confine  it  to 
a  particular  species  (ailing  within  that  genus. 
There  is  one  case,  but  one  case  only,  of 
which  I  am  aware,  that  an  argument  on  that 


(4)  The  case,  we  understand,  is  now  in  pmgrtt* 
to  a  review  in  the  Court  of  Error. — Ed. 


point  might  be  pressed.  I  mention  it,  be- 
cause it  was  not  mentioned  in  argument. 
It  was  Peake  v.  Holdham9{5)  in  which 
there  were  several  counts ;  and  there  was 
an  innuendo  with  reference  to  the  death  of 
Daniel  Dolly ;  and  there  were  two  counts 
objected  to-— one  of  the  counts  was  the 
fourth  count,  which  contained  these  words, 
"  You  are  guilty  of  the  death  of  Daniel 
Dolly ;  and  rather  than  you  should  go  with- 
out a  hangman,  I  will  hang  you."  Well, 
there  was  an  objection  to  that  count,  that 
the  previous  introduction  was  of  the  death, 
without  any  allegation  that  the  party  had 
been  murdered;  and  that  therefore  there 
was  nothing  to  show  that  the  party  had  been 
guilty  in  such  a  way  as  would  make  the  im- 
putation against  him  actionable.  But  ray 
Lord  Mansfield  says,  "  What!  when  the  de- 
fendant tells  the  plaintiff  he  is  guilty  of  the 
death  of  a  person,  is  not  that  a  charge  and 
imputation  of  a  very  foul  and  heinous  kind  ? 
Saying  that  such  a  One  is  the  cause  of  an- 
other's death  is  very  different ;  because  a 
physician  may  be  the  cause  of  a  man's  death ; 
but  the  word  *  guilty '  implieth  a  malicious 
intent ;  and  can  be  applied  only  to  something 
which  is  universally  allowed  to  be  a  crime. 
But  (he  says)  the  defendant  does  not  rest 
here ;  on  the  contrary,  he  goes  on  and  says 
- — 'rather  than  you  should  be  without  a 
hangman  I  will  hang  you/ — These  words 
plainly  show  what  species  of  death  the  de- 
fendant meant,  and  therefore  in  itself  mani- 
festly imputed  a  charge  of  murder."  Then 
there  was  a  fifth  count,  to  which  the  ob- 
jection, which  has  been  pressed  here,  would 
certainly  apply  with  a  much  greater  degree 
of  force.  The  fifth  count  was  nothing  more 
than  this,  "  you  are  guilty ;"  (having  been 
speaking  of  the  death) :  innuendo  "  guilty  of 
the  murder  of  Dolly."  Now,  as  you  had 
previously  only  spoken  of  the  death,  you 
are  not,  by  your  innuendo,  at  liberty  to  con- 
fine that  to  a  particular  species  of  death, 
and  show  that  the  party  meant  murder, 
and  murder  only*  My  Lord  Mansfield 
passea  very  shortly  over  that  objection,  he 
says, "  the  innuendo  to  the  words  in  the  next 
count,  that  they  mean  guihy  of  murder  of 
Daniel  Dolly,  the  jury  by  their  verdict  have 
found  the  fact,  namely,  that  such  was  the 
meaning  of  the  defendant;  but  that  is  not 
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all, — for  the  jury  find  special  damage  sus- 
tained by  the  plaintiff  in  being  obliged,  in 
consequence  of  that  charge  so  made  by  the 
defendant,  to  have  an  inquest  taken  on  the 
body  of  the  deceased  ;"  and,  therefore,  he 
seems  to  me  to  pass  over  very  speedily  the 
objection  which  is  made  to  that  innuendo,  and 
to  put  it,  as  to  that  count,  upon  the  ground 
that  there  was  special  damage  charged. 
Now  the  case  of  Holt  v.  Scholefield  seems 
to  me  to  make  out  clearly,  (and  so  does 
Hawkes  v.  Hawkey,)  that  when  the  word  is 
general,  and  applies  to  a  genus,  you  are  not 
at  liberty,  by  your  innuendo,  to  apply  it  to  a 
particular  species,  and  to  a  particular  species 
only.  In  each  of  those  cases  there  was  an 
imputation  that  the  party  was  forsworn : 
Well— one  species  of  being  forsworn  is 
swearing  falsely  in  a  judicial  cause  in  a 
court  of  justice ;  perjury  is  a  species  of 
forswearing ;  and  in  each  of  those  cases, 
they  say,  that  when  you  impute  to  the  party 
that  he  was  forsworn,  you  are  not  at  li- 
berty by  innuendo  to  explain  that,  and  to  tie 
it  to  that  particular  species  of  forswearing, 
which  constitutes  the  crime  of  perjury.  Now 
that,  as  it  seems  to  me,  is  distinctly  appli- 
cable to  the  present  case ;  here  you  charge 
general  impropriety,  which  may  be  improper 
for  a  great  variety  of  reasons,  some  criminal, 
and  some  perfectly  innocent ;  and  you  tie  it 
up  to  a  particular  species  of  criminal  cause. 
I  may  say,  "  a  man  is  very  improper  to  be 
proposed/'  because  I  know,  into  whatsoever 
society  he  gets,  he  talks  so  much  and  so 
widely  from  the  purpose,  that  he  impedes 
all  the  business  of  every  society,  and  there- 
fore instead  of  our  meetings  being  ten  mi- 
nutes or  half  an  hour,  they  will  be  four  or 
five  hours,  from  the  unnecessary  discussion. 
But,  without  putting  it  in  that  way,  there 
are  a  grteat  variety  of  innocent  causes  which 
make  it  improper  that  a  man  should  be  pro- 
posed. If  you  get  rid  of  the  innuendo  in  this 
case,  why  then,  is  it  speaking  of  a  man  in 
the  way  of  his  trade,  or  writing  of  a  man 
in  the  way  of  his  trade,  that  he  is  improper 
to  be  proposed  ?  I  think  we  are  not  at  li- 
berty to  say  that  is  the  case ;  and  for  these 
reasons,  I  am  of  opinion,  the  judgment  must 
be  arrested. 

Mr.  Justice  Littledale  was  also  of  opinion 
that  the  libellous  matter  was  not  in  terms 
connected  with  the  introductory  statement ; 
Vol.V.  K.B. 


and  that,  without  some  introductory  and 
explanatory  statement,  the  words  them- 
selves did  not  warrant  the  meaning  which 
had  been  ascribed  to  them  by  the  innuendo. 

Judgment  arrested. 
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TANNER   V.    HORN. 


A  rule  which  declares  that  a  bail  bond 
shall  stand  "as  a  security  for  the  debt  and 
costs,**  only  provides  for  security  in  case  the 
plaintiff'  shall  obtain  judgment ;  and  the  pro- 
ceedings cannot  therefore  be  carried  on,  if  the 
defendant  truly  pleads  his  discharge  under 
the  Insolvent  Act ;  though  that  discharge  has 
been  obtained  after  the  pronouncing  of  the 
rule, 

Mr.  Barstow  moved  for  a  rule  to  show 
cause  why  the  proceedings  on  the  bail  bond 
should  not  be  resumed.  This  he  did  upon 
an  affidavit,  stating,  that  last  term  the  pro- 
ceedings on  the  bail  bond  had  advanced  so 
far,  that  the  plaintiff  was  at  liberty  to  sign 
judgment  for  want  of  a  plea  ;  that  the  bail 
then  obtained  relief  on  motion,  upon  terms 
of  paying  the  costs  of  the  proceedings  on 
the  bail  bond  ;  and  it  was  a  part  of  the  rule, 
that  the  bail  bond  should  stand  "  as  a  se- 
curity for  the  payment  of  the  debt  and 
costs."  The  costs  were  accordingly  paid  ; 
and  the  original  action  proceeded.  A  plea 
was  demanded  this  term ;  and  the  defendant 
had  now  pleaded  his  discharge  under  the 
Insolvent  Act,  which  he  had  obtained  in  the 
intermediate  vacation. 

Mr.  Justice  Bay  ley  (the  only  judge  then 
sitting,)  was  of  opinion  that  the  rule  in 
question  did  not  apply  to  a  case  wherein  the 
defendant  offered  a  good  plea  to  the  action ; 
and  therefore  refused  the  motion  ; — but 

Mr.  Barstow  urging  the  point,  he  ob- 
tained leave  to  move  it  again  in  full  court; 
and  accordingly  did  so.  He  contended 
that,  when  bail  obtained  a  stay  of  proceed- 
ings on  the  bail  bond,  with  the  superadded 
condition  that  the  bond  should  stand  as  a 
security  for  the  payment  of  the  debt  and 
costs,  the  only  question  remaining  was, 
whether  the  defendant  had  a  good  defence 
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or  not.  If  he  had  not,  his  putting  in  a  plea 
in  bar,  not  to  the  cause  of  action,  but  merely 
to  the  stay  of  further  proceedings,  could 
not,  and  ought  not  to  defeat  the  plaintiff's 
right.  The  language  of  such  a  rule,  the 
meaning  of  the  parties  and  the  meaning  (as 
hitherto  understood)  of  the  Court,  on 
making  such  rules,  was  to  provide  against 
this  very  case — the  insolvency  of  the  de- 
fendant. If  bail  had  been  properly  put  in 
and  justified  two  terms  ago  in  the  original 
action,  the  plaintiff  might  have  had  a  fair 
chance  of  obtaining  his  debt.  In  conse- 
quence of  that  not  having  been  done, 
through  the  defendant's  default,  the  plain- 
tiff was  entitled  to  obtain  the  debt  from  the 
bail  in  the  bail  bond,  which  had  become 
forfeited.  When  therefore  the  bail  obtain 
relief,  on  condition  that  the  bail  bond  "  shall 
stand  as  a  security  for  the  debt  and  costs," 
what  possible  meaning  can  the  expression 
have,  except  that  the  bail  are  to  be  answer- 
able in  case  the  defendant  should  prove  in- 
solvent ?  No  case  can  be  imagined  in  which 
that  expression  can  have  any  other  fair 
meaning.  If  the  defendant  should  make  a 
good  defence  on  the  merits,  the  question 
never  arises ;  and  the  object  of  relieving 
the  bail  is  answered.  If  he  fails  on  the 
merits,  and  the  plaintiff  obtains  judgment, 
the  rule  comes  immediately  into  action ;  and 
there  can  be  no  difference  between  the  latter 
case  and  the  present,  in  which  the  defen- 
dant, by  his  plea,  admits  the  justice  of  the 
debt ;  but  prays  a  bar  of  further  proceed-* 
ings  in  respect  of  his  insolvency;  that  being 
the  very  circumstance  against  which  the 
rule,  in  its  language,  professes  to  insure  the 
plaintiff. 

Mr.  Justice  Bayley  repeated  his  opinion, 
that  the  rule  in  question  was  only  a  security 
for  the  plaintiff  in  case  he  obtained  a  judg- 
ment in  the  original  action  against  the  de- 
fendant. If  the  plaintiff  could  not  obtain 
a  judgment,  the  Court  would  not  examine 
the  plea  to  see  how,  or  by  what  means,  the 
defendant  barred  the  plaintiff.  The  rule 
only  meant,  "  if  you  obtain  a  judgment  you 
shall  have  the  security  of  the  bail  bond  to 
assist  you  in  enforcing  payment." 

Mr.  Justice  Littledale  concurred. 

Rule  refused. 
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ADNAM  V.  WILKES,  OIKT. 
ONE  &C.  AND  M.  P. 


Error — Bail. 

Bail  in  error  are  not  entitled  to  be  relieved 
on  account  of  the  plaintiff  in  the  action  taking 
out  a  rule  for  better  bail,  if  that  rule  is  not 
answered  by  an  actual  justification  of  other 
persons. 

Mr.  Chitty  had  obtained  a  rule  to  show 
cause  why  the  names  of  the  bail  in  error 
should  not  be  struck  out  of  the  recogni- 
zance, or  why  an  exoneretur  should  not  be 
entered  on  the  bail  piece.  This  he  did  upon 
an  affidavit,  that  bail  in  error  was  put  in 
on  the  lGth  June  last ;  that  on  the  same 
day  the  plaintiff's  attorney  took  out  and 
served  a  rule  for  better  bail;  that  there- 
upon notice  of  justification  was  given  for 
the  first  day  of  Michaelmas  term  ;  that  the 
bail  did  not  justify ;  and  that  the  writ  of 
error  was  going  on. 

Mr.  Hutchinson  showed  cause  upon  an 
affidavit,  that  in  the  month  of  June  the  de- 
fendant was  in  possession  of  a  good  house 
and  valuable  furniture ;  and  that  in  October 
the  furniture  was  all  sold  off.  The  defen- 
dant was  also  a  member  of  parliament,  and 
consequently  his  person  was  protected.  The 
bail  had  therefore  been  the  means  of  caus- 
ing the  plaintiff  to  be  kept  out  of  his  debt 
during  the  whole  of  the  long  vacation ;  and 
now  that  the  plaintiff  had  no  means  of 
making  any  execution  available,  they  sought 
to  be  relieved.  This,  he  contended,  could 
not  be  done  according  to  the  law  on  this 
subject,  ascertained  by  decided  cases  as 
well  as  by  the  terms  of  the  recognizance* 
There  was  certainly  a  case  decided  in 
7  Eastt  580,  (Gould  and  another  v.  Holm- 
strom,)  in  which  it  was  held,  that  the  bail  in 
such  a  case  were  entitled  to  be  relieved, 
nunc  pro  tunc,  on  payment  of  costs.  That 
case  was,  however,  overruled  by  Dickenson 
v.  Heseltine,  (l)in  which  the  Court  refused 
to  assist  the  bail.  The  last  decision  is  also 
conformable  to  the  very  nature  of  the  re- 
cognizance of  bail.  By  that  they  under- 
take "  that  if  the  defendant  shall  prosecute 
the  writ  of  error  with  effect,  and  also  shall 
satisfy  and  pay  to  the  plaintiff,  (if  the  said 
judgment  shall  be  affirmed,  or  if  the  said  writ 


(1)  2  Mau.  &  Sclw.  *10. 


HILARY  TERM,  1827. 


VI 


of  error  shall  be  discontinued  in  his  default, 
or  he  shall  be  nonsuited  therein,)  as  well 
the  damages,  costs,  and  charges  adjudged 
upon  the  judgment,  as  also  all  such  costs, 
charges,  and  damages  as  shall  be  awarded 
to  the  plaintiff  for  delay  of  execution  of  the 
said  judgment,  by  the  prosecution  of  the 
said  writ  of  error ;  then  this  recognizance 
to  be  void,  or  otherwise  to  be  and  remain  in 
full  force  and  virtue."  (2)  The  recogni- 
zance is  therefore  unqualified  and  certain ; 
and  the  bail  cannot,  in  justice,  ask  to  be  re- 
lieved from  it.  The  plaintiff  in  the  action 
took  out  a  rule  for  better  bail,  because  he 
would  have  liked  better.  He  had  a  right 
to  do  so;  but  he  is  not  therefore  to  be  de- 
prived of  those  who  are  already  on  the  bail 
piece ;  and  whose  names  prevented  his  ob- 
.  taining  the  fruits  of  his  judgment. 

Mr.  Chitty,  in  support  of  the  rule,  relied 
on  the  case  of  Gould  v.  Holmstrom,  in  which 
he  said,  all  the  authorities  and  the  acts  of 
parliament  had  been  fully  considered.  The 
plaintiff  cannot  be  allowed  to  reject  the  bail 
for  one  purpose,  and  retain  them  for  ano- 
ther. By  taking  out  the  rule  for  better 
bail  he  has  obtained  the  power  to  issue  ex- 
ecution, so  that  he  has  deprived  the  defen- 
dant of  all  benefit  from  these  bail.  There 
would  be  an  incongruity  in  his  being  allowed 
to  refuse  the  bail,  to  obtain  the  advantage 
of  that  refusal  by  having  power  to  issue  ex- 
ecution, and  then  to  hold  the  bail. 

The  Court  thought  the  bail  were  not  en- 
titled to  be  relieved.  Their  entering  into 
the  recognizance  had  prejudiced  the  plain- 
tiff;— the  writ  of  error  was  still  pending ; 
and  it  might  yet  happen  that  the  plaintiff 
would  be  put  to  costs  in  carrying  on  the 
proceedings.  The  recognizance  of  the  bail 
was  to  answer  those  costs  as  well  as  the 
judgment  in  the  action  ;  and  whether  they 
justified  or  not,  they  were  liable.  Their 
justification,  if  called  for,  was  only  their 
proving  to  the  satisfaction  of  the  Court  that 
they  had  sufficient  property. 

Rule  discharged. 

On  the  following  day  the  Court  dis- 
charged a  similar  rule  in  a  cause,  Spar  fees 
t.  Spencer. 

(*)  Tidd's  Appendix,  684. 
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DAVIS    17.    HARDY. 

Malicious  Prosecution. 


To  support  an  action  on  the  case  for  a 
malicious  prosecution,  the  plaintiff'  must  show, 
1.  Malice — 2.   The  want  of  probable  cause. 

The  first  is  to  be  decided  by  the  jury :  the 
second  by  the  Court. 

Semble — That  a  judge  may  decide  upon 
the  second  question,  at  any  time  during  the 
progress  of  the  cause ;  and,  though  the  facts 
should  be  proved  by  the  defendant's  witnesses, 
he  may  yet  direct  a  nonsuit,  if,  in  his  judg- 
ment, tftey  amount  to  probable  cause.  The 
plaintiff'  in  such  a  case  has  not  a  right  to  in- 
sist upon  going  to  the  jury  on  the  facts,  unless 
they  are  contradictory  to  those  proved  by  his 
own  witnesses. 

This  was  an  action  on  the  case  for  a  ma- 
licious prosecution  on  a  charge  of  felony, 
which  the  declaration  alleged  the  defendant 
to  have  carried  on  against  the  plaintiff  with- 
out reasonable  or  probable  cause.  The  de- 
fendant pleaded  the  general  issue.  » 

On  the  trial  of  the  cause,  before  Mr. 
Justice  Gaselee,  at  the  last  Spring  Assizes 
for  the  county  of  Somerset,  it  appeared  that 
the  defendant  was  keeper  of  Ilchester  gaol, 
in  which  the  plaintiff  had  for  some  time 
been  employed  as  a  turnkey.  In  the  course 
of  that  employment,  he  had  carried  a  pri- 
soner in  a  post-ch&fee  before  some  commis- 
sioners of  bankrupt.  The  post-chaise  was 
hired  of  one  Stainer.  The  plaintiff  re- 
ceived from  the  persons,  who  desired  the 
prisoner  to  be  removed,  the  amount  of  the 
expenses,  including  the  charge  for  the  post- 
chaise  :  he  did  not  pay  Stainer's  account  for 
the  hire  of  the  chaise.  A  considerable  time 
afterwards,  there  being,  as  the  plaintiff  con- 
tended, other  circumstances  to  induce  the 
defendant  to  wish,  that  the  plaintiff  should 
be  disgraced  and  discredited ;  the  defen- 
dant caused  the  plaintiff  to  be  indicted  at 
the  Somerset  sessions,  for  embezzling  the 
amount  of  the  chaise  money.  The  plaintiff 
was  acquitted,  no  one  appearing  to  prose- 
cute the  bill  of  indictment.  To  show  that 
there  was  malice,  as  well  as  the  want  of  pro- 
bable cause,  the  plaintiff  offered  evidence  of 
certain  expressions  used  by  the  defendant, 
relative  to  the  charge  against  the  plaintiff. 
As  the  plaintiff's  case  proceeded,  the  defen- 
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dant's  counsel  cross-examined  the  witnesses, 
and  extracted  the  facts  relative  to  the  money 
for  the  post-chaise  having  been  received  by 
the  plaintiff*,  and  not  accounted  for  to  the 
defendant  at  the  time.  On  the  close  of  the 
plaintiff's  case,  it  was  then  objected,  on  the 
part  of  the  defendant,  that  the  plaintiff 
ought  to  be  nonsuited ;  that  this  action  was 
maintainable  only  where  there  was  malice, 
and  also  a  want  of  probable  cause  ;  that 
the  latter  was  a  question  of  law  ;  and  that 
enough  had  already  appeared,  on  the  plain- 
tiff's own  evidence,  to  show  that  there  was 
probable  cause.  After  some  discussion  on 
this  point,  the  learned  Judge  said,  he  thought 
there  was  a  slight  case  made  out  to  go  to 
the  jury ;  though  he  strongly  inclined  to 
think  that  the  defendant's  case,  showing  a 
want  of  probable  cause,  had  been  made  out 
by  the  plaintiff's  own  evidence.  The  de- 
fendant's counsel  then  addressed  the  jury ; 
and  called  Stainer,  from  whom  the  chaise 
had  been  hired,  who  deposed,  that  when  he 
(Stainer)  pressed  the  plaintiff  for  the  money 
for  the  chaise,  and  declared  his  intention  to 
apply  to  the  defendant,  the  plaintiff  pro- 
mised to  let  him  have  the  money,  and  en- 
treated that  he  would  not  apply  to  the  de- 
fendant* Upon  this  evidence  the  learned 
Judge  declared  that,  in  his  opinion,  the  case 
of  probable  cause  had  been  made  out ;  and 
tliat  he  ought  to  nonsuit  the  plaintiff.  To 
this  the  plaintiffs  counsel  objected,  urging 
(hat,  although  the  question  of  probable 
cause  was  a  question  of  law,  yet  it  was  com- 
posed of  certain  facts,  upon  the  existence  of 
which  the  jury  were  to  decide ;  and  that 
they,  the  plaintiff's  counsel,  had  a  right  to 
go  to  the  jury  upon  the  defendant's  evi- 
dence, commenting  upon  it,  discrediting  it 
if  they  pleased ;  and  that  the  learned  Judge 
might  then  properly  charge  the  jury  upon 
the  facts  as  they  should  ascertain  them, 
delivering  his  opinion  on  the  law,  supposing 
the  jury  should  be  satisfied  of  this  or  that 
fact.  The  learned  Judge,  however,  thought 
that  it  was  in  his  discretion  to  nonsuit  the 
plaintiff  on  the  law,  as  applied  by  himself 
to  the  facts  in  evidence ;  and  accordingly 
he  did  so. 

Mr.  Bompas  having  obtained  a  rule  to 
show  cause  why  the  nonsuit  should  not  be 
set  aside,  and  a  new  trial  had — 

Mr.  Scarlett  and  Mr.  C.  F.    WUlianu 


showed  cause. — They  contended,  that  die 
question  of  probable  cause  was  for  the  de- 
cision of  the  Judge  ;  and  that  malice  alone 
was  not  sufficient  to  maintain  such  an  ac- 
tion, unless  there  was  also  a  want  of  proba- 
ble cause.  Here,  the  Judge  felt  little  doubt 
about  the  case,  on  the  close  of  the  plain- 
tiff's evidence ;  and  probably  he  ought  then 
to  have  nonsuited.  He,  however,  thought 
it  more  prudent  to  call  for  the  defence ;  and 
the  first  witness  completed  the  case  of  pro- 
bable cause  for  the  defendant*  It  was  said 
that  the  plaintiffs  counsel  had  a  right  to 
go  to  the  jury  upon  the  evidence  of  the 
defendant ;  and  this  would  be  undoubtedly 
true,  if  there  was  any  fair  reason  for  put- 
ting the  facts  in  question*  If  the  witnesses 
for  a  defence  should  swear  to  facts  con- 
tradictory to  those  advanced  by  the  plain- 
tiff's witnesses,  there  can  be  no  doubt  that 
the  plaintiffs  would  have  a  right  to  go  to 
the  jury  upon  the  conflicting  evidence.  Or, 
if  the  plaintiff's  counsel  in  a  cause,  really 
intends  to  raise  a  question  before  the  jury, 
as  to  whether  they  will  believe  the  defen- 
dant's witnesses ;  it  is  not  denied,  that  in 
such  a  case  the  plaintiff's  counsel  has  a  right 
to  go  to  the  jury.  But  where  the  question 
in  dispute  is  mixed  up  of  law  and  fact ;  and 
the  facts  as  disclosed  by  the  plaintiff's  own 
witnesses,  made  out  a  case  so  nearly  ap- 
proaching to  a  defence  in  point  of  law,  the 
Judge  surely  must  be  allowed  to  have  some 
discretion  in  the  course  lie  will  take.  If 
this  should  not  be  allowed,  cases  must  often 
go  to  the  jury  embarrassed,  and  mixed  up 
with  the  law  :  the  jury  will  have  to  decide 
upon  the  mere  question  of  law. 

Mr.  Botnpa*  and  Mr.  Erie  contra. — None 
of  the  general  maxims  advanced  by  die 
other  side  are  disputed ;  but  the  plaintiff 
contends,  that  they  have  here  been  misap* 
plied.  It  is  not  denied,  for  instance,  that  the 
question  of  probable  cause  is  for  the  deci- 
sion of  the  jury,  when  the  facts  are  ascer- 
tained. If  the  facts  disclosed  by  the  plain- 
tiff himself,  show  a  case  of  probable  cause 
for  the  defendant,  the  Judge,  beyond  all 
question,  may  interpose ;  but  when  he  calls 
for  the  defence,  he  thereby  indicates  his 
opinion,  that  the  plaintiff  has  made  out  a 
case  sufficient  to  call  for  facts  in  answer  or 
in  explanation.  The  moment  the  facts  pro- 
ceed from  the  defendant's  side,  the  jury  then 
become  possessed  of  the  cause  with  regard 
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to  the  facts ;  and  they  are  to  decide  upon 
tbem,  guided  by  the  opinion  of  the  judge 
upon  the  point  of  law.  But  still,  the  (acts 
advanced  by  the  defendant's  witnesses,  are 
not  to  be  taken  for  granted  against  the 
plaintiff.  Their  truth  is  to  be  decided  by 
the  jury  ;  and  the  plaintiff  has  a  right  to 
go  to  the  jury,  upon  the  question  of  their 
accuracy  or  inaccuracy.  It  cannot  be  said, 
that  the  evidence  of  Stainer  was  merely 
explanatory  of  the  plaintiff's  case.  The 
Judge  thought  the  plaintiff's  case  called  for 
a  defence  ;  and  when  Stainer  gave  his  evi- 
dence, the  Judge  was  of  opinion  that  the 
Plaintiff  was  answered  in  point  of  law. 
'he  very  circumstance  shows  that  the 
defendant's  evidence  was  contrary  to  that 
of  the  plaintiff;  and  the  eases  of  Ravenga 
v.  Mackintosh  (l)  and  Nicholson  v.  Cog- 
hill,  (2)  show  that  those  mixed  questions  of 
law  and  fact  should  be  sent  to  the  jury,  that 
they  may  ascertain  the  facts,  and  apply  the 
law  to  them  as  it  is  delivered  by  die  Judge. 
There  would  here  have  been  no  objection, 
if  the  learned  Judge  had  left  the  case  to  the 
jury  upon  the  defendant's  evidence,  with 
his  own  opinion  of  the  law  ;  but  he  with- 
drew the  cause  entirely  from  their  decision. 

Lord  Chief  Justice. — I  think  the  nonsuit 
was  properly  directed.  The  question  was, 
not  whether  the  plaintiff  had  been  guilty  of 
any  offence,  nor  whether  the  motive  of  the 
defendant  in  prosecuting  him,  was  good  or 
bad ;  but  whether  there  was  reasonable  and 
probable  cause  for  Hardy,  the  defendant, 
to  have  instituted  the  proceedings  which  he 
did.  I  think  there  was  such  reasonable 
and  probable  cause.  I  rather  think  the 
learned  Judge  should  have  directed  a  non- 
suit on  the  close  of  the  plaintiff's  case ;  but 
the  evidence  of  Stainer  put  the  question  be* 
yond  all  doubt.  But  it  is  said,  that  the 
plaintiff  had  a  right  to  go  to  the  jury,  upon 
die  evidence  adduced  by  the  defendant.  I 
do  not  think  it  follows,  that  because  the 
evidence  comes  from  the  defendant's  side, 
the  plaintiff  has  a  right,  in  every  case,  to  go 
to  the  jury.  The  evidence,  here,  was  not 
impeached  in  any  way  :  and  I  do  not  think, 
therefore,  that  the  plaintiff,  upon  such  a 
question,  had  a  right  to  insist  upon  going  to 
the  jury. 

(1)  SB.&C.  693. 
(*)  4B.  &C.  Si. 


Mr.  Justice  2feyfey.~I  am  of  the  same 
opinion.  If  the  evidence  adduced  by  the 
defendant  is  not  at  variance  with  the  rest 
of  the  case,  I  think  the  plaintiff  has  not  a 
right  to  insist  upon  going  to  the  jury.  Here, 
the  evidence  of  Stainer  was  not  contradic- 
tory to  that  which  was  offered  by  the  plain- 
tiff's witnesses. 

Mr.  Justice  Littledale  concurred. 

(Mr.  Justice  Holroyd  was  absent.) 

Rule  discharged. 


1827 
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Stamp — Ad  valorem. 


BELCHER  V.  BRYMER  AND 
OTHERS,  EXECUTORS,  &C. 


An  assignment,  m  consideration  of  money, 
from  one  partner  to  another,  of  his  share  of 
the  partnership  property  in  matters  of  con- 
tract, is  not  subject  to  the  ad  valorem  duty. 

This  was  an  action  of  covenant.  There 
were  several  pleas ;  but  the  question  upon 
which  the  case  turned  renders  it  unneces- 
sary to  refer  to  the  pleadings. 

On  the  trial  of  the  cause,  the  plaintiff 
gave  in  evidence  a  deed,  dated  10th  March 
1824,  between  the  plaintiff  of  the  one  part, 
and  James  Brymer  (since  deceased,  and 
whom  the  defendants  represented,)  of  the 
other  part.  It  recited  a  contract  between 
the  plaintiff  and  Brymer,  with  the  Commis- 
sioners of  the  Victualling  Board  for  supply- 
ing Government  with  certain  provisions 
and  victualling  stores  ;  and  that,  in  pursu- 
ance of  the  contract,  they  had  delivered 
considerable  quantities  of  provisions  and 
stores ;  that  the  plaintiff  and  Brymer  had 
agreed  to  dissolve  and  determine  the  co- 
partnership entered  into  by  them,  for  car- 
rying on  the  business  of  the  said  contract, 
and  all  other  contracts  entered  into  with  the 
Commissioners  of  the  Victualling  Board, 
and  in  which  they  were  interested  or  con- 
cerned, and  all  other  copartnerships  sub- 
sisting between  them ;  and  that,  upon  the 
treaty  for  such  dissolution,  it  was  agreed 
that  the  share  and  interest  of  Brymer,  of 
and  in  the  monies,  property,  and  effects  be- 
longing to  the  copartnership,  or  to  the  said 
parties  in  respect  thereof,  should  be  esti- 
mated at  the  sum  of  50,000/.,  and  be  taken 
by  the  plaintiff  at   that  sum.     That   the 
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plaintiff  should  thenceforth  have  the  full 
benefit  of  the  said  recited  contract,  and 
carry  on  the  business  thereof  on  his  own 
account,  and  for  his  own  exclusive  use; 
and  that  he  should  concur  with  Brymer  in 
an  application  to  the  Victualling  Board  to 
withdraw  the  name  of  Brymer  from  the 
contract.  That  accordingly  application  had 
been  made,  and  Brymer's  name  withdrawn 
from  the  contract.  That  the  plaintiff  had 
paid  to  Brymer  30,000/.  in  part  of  the  said 
50,000/.,  (the  value  of  his  share  of  the  said 
partnership  property, monies  and  effects); 
had  given  him  security  for  the  remainder ; 
and  had  also  given  him  sufficient  indemnity 
against  being  called  upon  in  respect  of  any 
of  the  copartnership  affairs.  Next  followed 
the  operative  part  of  the  deed,  by  which 
the  parties  dissolved  their  partnership ;  and 
released  each  other.  Then  came  the  part 
of  the  deed  which  gave  rise  to  the  present 
question.  Brymer,  in  consideration  of  the 
premises,  bargained,  sold,  assigned,  trans- 
ferred  and  set  over  to  the  plaintiff  "  all  his 
share  and  interest  of,  in,  and  to  all  and  sin- 
gular the  debts,  sum  and  sums  of  money 
whatever  then  due .  and  owing  to  the 
plaintiff  and  Brymer,  under,  or  by. virtue, 
or  in  consequence  of  the  same  several 
contracts  or  otherwise,  and  all  bonds,  bills 
and  notes  relating  to  the  said  contract,  debts 
and  sums  of  money ;  and  of  and  in  all  and 
singular  other  the  monies,  goods,  chattels, 
stock  and  effects  of  or  belonging  to  the 
plaintiff  and  Brymer  as  such  copartners  re- 
spectively, to  hold  to  the  plaintiff,  his  exe- 
cutors, administrators  and  assigns,  as  and 
for  his  and  their  own  proper  monies  and 
effects  absolutely.  There  was  also  a  power 
to  receive ;  and  a  covenant  for  further  as- 
surance. 

This  deed  had  a stamp ;  being  the 

common  deed  stamp,  according  to  the  48 
Geo.  3.  c.  149,  which  was  the  stamp  act 
then  in  force.  The  defendants'  counsel  ob- 
jected, that  according  to  the  words  of  that 
act  under  schedule  part  1,  title  Con* 
veyance,  the  deed  was  liable  to  a  duty  ad 
valorem,  which  would  require  a  500/.  stamp. 
The  Lord  Chief  Justice  was  of  this  opinion, 
and  directed  a  nonsuit.  The  part  of  the 
act  in  question  is  similar  in  terms  to  the 
stamp  act  now  in  force,  55  Geo.  3.  c.  184, 
schedule  part  1,  title  Conveyance,  and  is 
in  these   words  : — "  Conveyance,  whether 


rt,  disposition,  lease,  assignment,  trans-' 
release,  remuneration,  or  of  any  other 
kind  or  description  whatsoever,  upon  the 
sale  of  any  lands,  tenements,  rents,  annui- 
ties, or  other  property  real  or  personal, 
heritable  or  moveable,  or  of  any  right,  title, 
interest  or  claim,  in,  to,  out  of,  or  upon  any 
lands,  tenements,  rents,  annuities,  or  other 
property ;  that  is  to  say,  for  and  in  respect 
of  the  principal  or  only  deed,  instrument, 
or  writing,  whereby  die  lands,  or  other 
things  soli,  shall  be  granted,  leased,  as- 
signed, transferred,  released,  renounced,  or 
otherwise  conveyed  to,  or  vested  in  the  pur- 
chaser or  purchasers,  or  any  other  person 
or  persons  by  his,  her,  or  their  direction." 

Mr.  Solicitor  General,  on  a  former  day, 
having  obtained  a  rule  to  show  cause  why 
the  nonsuit  should  not  be  set  aside,  and  a 
new  trial  granted — 

Mr,  Denman,  Mr.  Manning  and  Mr. 
Broderick,  showed  cause. — The  words  of 
the  act  are  as  general  and  sweeping  as  pos- 
sible. It  cannot  be  contended  that  this 
partnership  share  was  not  "  property,"  for 
the  plaintiff  gave  50,000/.  for  it.  It  was 
property  vested  in  equity  in  the  seller,  and 
might  have  been  reduced  to  possession  in 
equity.  It  was  sold  by  the  plaintiff's  partner 
to  the  plaintiff;  and  by  the  sale  and  assign- 
ment became  "  vested"  in  the  plaintiff.  But 
the  terms  of  the  act  embrace,  not  only 
every  description  of  property,  but  every 
"  interest"  or  "  claim"  in  property;  so  that 
it  reaches  every  thing  which  is  capable  of 
value,  and  is  the  subject  of  transfer  or 
release  for  value.  Even  as  a  "  release,"  it 
comes  within  the  very  words  of  the  act. 

Mr.  Solicitor  General,  Mr.  Scarlett  and 
Mr.  J.  Evans,  contra. — The  duty  did  not 
attach  upon  this  deed.  There  was  no  sale, 
nor  was  the  property  of  the  description 
contemplated  by  the  act  of  parliament.  It 
was  a  deed  of  dissolution ;  and  the  retiring 
partner  takes  a  certain  sum  for  his  share  ; 
merely  substituting  one  form  of  property 
for  another.  The  case  of  Warren  v.  Howe 
(1)  shows,  it  is  not  understood  that  this  act 
applies  to  every  description  of  property.  la 
that  case  a  judgment  debt  was  assigned  ; 
and  the  duty  paid  ad  valorem.  It  happened 
that  the  ad  valorem  duty  was  less  than  that 

(1)  «  B.  5t  C.  281. 


HILARY  TERM,  1827. 


95 


which  would  apply  to  a  common  deed  stamp ; 
and  the  Court  held,  that  the  judgment 
was  not  the  description  of  property  con- 
templated by  the  act,  and  that  there  should 
have  been  a  deed  stamp.  There,  the  sub- 
ject of  assignment  was  a  judgment.  Here, 
it  was  not  even  a  chose  in  action  ;  it  was 
but  an  equitable  interest,  an  equitable  claim 
which  one  partner  had  against  another ;  and 
not  a  claim  in  respect  of  any  specific  pro- 
perty. In  Coates  and  others  v.  Perry  and 
others,  (2)  there  was  an  assignment  of  pro- 
perty to  secure  the  payment  of  debts ;  and 
those  debts,  when  paid  out  of  that  property, 
would  be  discharged ;  but  the  Court  thought 
that  was  not  a  description  of  assignment 
within  the  meaning  of  the  act.  The  case 
of  Lyfutrn  v.  Warrington,  (3)  proceeded  on 
the  same  principle.  In  Denn  d.  Manifold 
y.  Diamond,  (4)  a  conveyance  by  a  father 
to  his  son,  in  consideration  of  love  and  af- 
fection, and  also  in  consideration  of  1,5001, 
for  which  the  son  had  given  bond  in  aug- 
mentation of  his  sister's  fortune,  was  held 
not  to  require  the  ad  valorem  duty.  In  the 
present  case  the  50,000/.  was  only  a  pay- 
ment by  anticipation  in  full  for  a  claim. 
The  reason  given  by  the  Lord  Chief  Justice, 
in  Warren  v.  Howe,  appears  to  be  a  sound 
one,  for  the  construction  of  this  part  of  the 
act.  He  says — "  The  statute  enumerates 
things  which  are  the  subject  of  sale,  and 
which  are  usually  converted  into  money; 
and,  I  think,  that  the  expression  '  other 
property '  applies  only  to  property  of  the 
same  description  as  that  previously  men- 
tioned, viz.  such  property  as  is  usually  the 
subject  of  sale,  and  may  be  converted  into 
money."  It  cannot  be  contended  that  the 
share  of  one  of  two  partners  in  partnership 
property  is  usually,  if  ever,  the  subject  of 
sale ;  though  it  may  be  the  subject  of  re- 
lease from  one  partner  to  another. 

The  Court  were  of  opinion  that  the  con- 
struction given  to  the  act  by  the  case  of 
Warren  v.  Howe,  was  the  correct  one ;  and 
that  the  property,  die  subject  of  assignment 
by  the  deed  in  question,  was  not  property 
within  the  meaning  of  the  act. 

Rule  absolute. 

(2)  3B.ficB.49. 

(3)  1  Stark.  N.P.  168. 

(4)  4  B.  &  C.  '243  ;  3  Law  Jour.  K.B.  511. 
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Bills  of  Exchange — Country  Bank  Notes, 

1 .  The  holder  of  banker's  notes  is  bound 
to  present  them  for  payment,  and  give  notice 
in  the  ordinary  course,  though  the  banker  has 
stopped  payment,  and  is  notoriously  insolvent. 

2.  And  it  is  no  excuse  for  the  want  of 
presentment  and  notice,  that  the  banker  had 
stopped  payment  at  the  time,  when  the  holder 
received  the  notes ;  the  payer  and  receiver  of 
the  notes  being  then  ignorant  of  that  fact. 

3.  But  it  may  be  otherwise,  if  a  person 
fraudulently  pay  such  notes,  with  the  know- 
ledge, at  the  time,  that  the  banker  has  stop- 
pea  payment. 

This  was  an  action  of  assumpsit ;  the 
declaration  contained  common  counts  for 
goods  sold  and  delivered,  and  the  common 
money  counts. 

The  defendant  pleaded  the  general  issue 
— non  assumpsit. 

The  cause  came  on  to  be  tried  before  the 
Hon.  Mr.  Baron  Hullock  at  the  Lent  Assizes  • 
1826,  holden  in  and  for  the  city  of  York, 
when  a  verdict  was  found  for  the  plaintiff 
for  24/.,  subject  to  the  opinion  of  the  Court 
upon  the  following  , 

CASE. 

This  action  was  commenced  to  recover 
the  sum  of  24/.  alleged  to  be  due  from 
the  defendant  to  the  plaintiff,  for  a  quantity 
of  corn  sold  and  delivered  by  the  plaintiff 
to  the  defendant  at  York,  on  Saturday  the 
10th  Dec.  1825. 

On  the  same  day  at  3  o'clock  in  the  after- 
noon, the  defendant  delivered  to  the  plain- 
tiff at  York,  and  the  latter  then  and  there 
received,  as  and  for  a  payment  of  the  price 
of  the  said  corn,  four  promissory  notes  for 
51.  each  ;  and  four  such  notes  for  1/.  each, 
of  the  bank  of  Messrs.  Dobson  and  Sons, 
bankers  at  Huddersfield,  in  the  county  of 
York.  The  Notes  were  in  the  following 
form ;  and  the  defendant's  name  was  not 
written  upon  them. 

Huddersfield,  Old  Bank,  £&. 

N°. 

I  promise  to  pay  the  bearer  on 
demand,  five  pounds,  value  received. 
1  st  day  of  July  1823. 

For  John  Dobson  and  Sons, 
Entered,  &c.  -W.  Dobson. 

£5. 
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At  eleven  o'clock  in  the  forenoon  of  the 
same  1  Oth  of  December,  Messrs,  Dobson  and 
Sons  stopped  payment,  having  on  the  same 
morning,  and  up  to  that  hour  paid  all  de- 
mands made  upon  them. 

They  never  afterwards  resumed  their 
payments,  and  shortly  afterwards  became 
bankrupts,  and  the  plaintiff  never  recovered 
any  part  of  the  amount  due  on  the  notes. 

Huddersfield  is  distant  from  York  about 
40  miles ;  and  from  Laythorn,  the  plaintiff's 
residence,  6%  miles. 

At  the  time  when  the  above  notes  were 
paid  by  the  defendant  to  the  plaintiff,  neither 
of  them  knew  that  Messrs.  Dobson  and 
Sons  had  stopped  payment,  or  were  in- 
solvent. 

The  plaintiff  never  circulated  the  above 
notes,  nor  did  he  ever  present  them  to 
Messrs.  Dobson  and  Sons,  the  makers,  for 
payment;  but  on  Saturday  the  17th  of  the 
same  month  of  December,  the  plaintiff 
required  the  defendant  to  receive  back  the 
notes,  and  to  pay  him  the  amount  of  them, 
which  the  defendant  then,  and  ever  since 
has  refused  to  do. 

The  question  for  the  consideration  of  the 
Court  is,  whether  under  the  above  circum- 
stances the  plaintiff  is  entitled  to  recover 
from  the  defendant  the  price  of  the  corn 
sold  and  delivered  to  him  as  aforesaid.  If 
the  Court  shall  be  of  opinion  that  he  is 
entitled  to  recover,  the  verdict  to  stand ; 
otherwise  a  nonsuit  to  be  entered. 

Mr.  Dodd  for  the  plaintiff — The  ques- 
tion is,  which  party  shall  bear  the  loss  upon 
these  notes.  The  plaintiff  contends,  first, 
that  he  was  not  bound  to  present  them ; — 
secondly,  that  he  was  not  bound  to  make 
an  earlier  return  of  them.  The  present 
case  stands  clear  of  all  the  cases  respecting 
the  time  of  presenting ;  for  here,  the  house 
had  stopped  payment  before  the  notes  were 
paid  to  the  plaintiff.  The  case  of  Bowes  v. 
Howe  (1)  is  distinguishable.  That  was  an 
action  against  the  makers  of  the  note,  and 
the  note  itself  was  payable  at  a  particular 
place.  If  the  defendant  in  this  case  were  • 
a  party  to  the  note,  an  indorsee  for  instance, 
it  might  be  different.  That  was  the  case  in 
Nicholson  v.  G  out  hit,  (2)  and  ($)Esdaile  and 

(1)  5  Taunt.  30. 
(*)  2  H.  Bl.  609. 
(5)  11  East,  114. 


others  v.  Sowerby  and  another*  The  notes 
now  in  question  passed  by  mere  delivery  ; 
and  not  by  indorsement. — The  notice  given 
to  the  defendant  in  this  case  was  reasonable ; 
but  he  would  be  liable  at  any  time.  In  War- 
rington v.  Ferber,  (4)  the  defendant  who 
was  sued  as  guarantee  of  a  bill,  was  held 
not  to  be  entitled  to  notice,  the  acceptor 
being  insolvent.  Here,  the  defendant  is 
not  sued  as  a  party  to  the  note ;  but  only  as 
guarantee  for  its  payment.  In  Snmyardand 
others  v.  Bowes,  (5)  the  defendant  was  sued 
under  circumstances  similar  to  the  present. 
He  had  paid  a  debt  with  the  bill  of  another 
person,  he  not  being  a  party  to  the  bill. — 
The  acceptor  did  not  pay ;  notice  was  not 
given  to  the  defendant ;  and  Lord  Ellenbo- 
rough  said,  "  the  defendant  was  not  entitled 
to  notice,  because  he  was  not  a  party  to  the 
bill.  The  statute  3  &  4  Ann.  c.  9.  s.  7. 
does  not  require  notice  to  be  given  to  stran- 
gers ;  and,  as  to  its  operating  to  make  the 
bill  complete  payment,  I  cannot  consider 
that  the  bill  was  accepted  in  satisfaction  of 
the  debt ;  it  was  perfectly  collateral ;  if  it 
had  been  paid,  well :  not  being  so,  the  de- 
fendant remains."  So  in  Phillips  v.  A  siting 
and  another,  (6)  it  was  decided,  that  the 
defendant  who  was  sued  as  guarantee  of  a 
bill  was  discharged,  because  the  holder  had 
not  endeavoured  to  obtain  payment  of  the 
bill  from  the  acceptor  and  the  drawer,  when 
it  became  due ;  they  not  being  bankrupts  at 
that  time,  though  they  became  so  after- 
wards. This  shows,  that  if  they  had  be- 
come bankrupts  before  the  bill  became  due, 
presentment  to  them  would  not  be  neces- 
sary, in  order  to  charge  the  guarantee.  The 
case  of  Holbrow  v.  Wilkms(7)  supported 
the  principle  of  Phillips  v.  Astlvng.  These 
cases  show  that  a  person  who  is  not  a  party 
to  the  bill,  but  is  merely  in  the  situation  of 
a  guarantee,  is  not  entitled  to  notice  of  dis- 
honour, as  if  he  were  a  party.  The  defen- 
dant stood  in  that  situation,  and  so  does 
every  person  who  pays  bankers'  notes. — 
Now,  at  the  time  the  notes  in  question  were 
paid,  the  bankers  had  actually  stopped  pay- 
ment. The  guarantee  is,  that  if  the  bankers 
do  not  pay,  the  guarantee  will :  but  here 
there  was  a  total  failure  of  the  stipulation. 

(4)  8  East,  1 4*. 

(5)  5  M.  &  S.  6«. 

(6)  2  Taunt  t06. 

(7)  1  B.  &  C  10 ;  I  Law  Joura.  K.B.  11. 
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The  notes  were  not  negotiable  in  the 
ordinary  course  ;  and  they  were  entitled  to 
none  of  the  qualities  of  negotiability.  But 
it  is  not  improbable  that  the  defendants  may 
refer  to  the  3  and  4  Ann.  c.  9.  s.  7  :  that 
section  is  in  these  terms  :  "  that  if  any  per- 
son doth  accept  any  such  bill  of  exchange 
for  and  in  satisfaction  of  any  former  debt, 
or  sum  of  money  formerly  due  unto  him, 
the  same  shall  be  accounted  and  esteemed 
a  full  and  complete  payment  of  such  debt, 
if  such  person  accepting  any  such  bill  for 
his  debt  doth  not  take  his  due  course  to  ob- 
tain payment  thereof,  by  endeavouring  to 
Set  the  same  accepted  and  paid,  and  make 
is  protest  as  aforesaid,  either  for  non-ac- 
ceptance or  non-payment  thereof."  That 
section,  however,  does  not  apply  to  notes 
payable  to  bearer  on  demand.  It  evidently 
contemplates  notes  transferable  by  indorse- 
ment only ;  as  appears  from  the  provision 
respecting  non-acceptance.  But  even  if  it 
should  be  held,  that  that  act  applies  to  notes 
like  the  present,  it  only  carries  the  argu- 
ment thus  far:  that  -the  holder  ought  to 
have  taken  due  course  to  obtain  payment. 
But  here,  the  banker  had  stopped  payment 
while  the  notes  were  in  the  hands  of  the 
defendant  himself;  and  that  circumstance 
takes  the  case  out  of  the  general  rule.  The 
next  point  for  which  the  plaintiff  contends 
is,  that  there  was  no  obligation  upon  him  to 
return  .the  notes  earlier.  The  bankers  had 
stopped  while  the  notes  were  in  the  defen- 
dant's own  hands ;  and  he  was  bound,  in 
point  of  law,  to  know  this  fact.  He  was 
bound  to  know  the  state  of  the  house,  so  far 
as  regards  stoppage  or  not,  at  the  time  he 
made  the  payment.  By  paying  the  notes, 
he  guarantees  that  the  house  is  solvent,  or 
is,  at  least,  in  a  course  of  ordinary  payments 
at  the  time  of  his  handing  the  notes  to  the 
plaintiff.  The  reason  for  giving  notice  en- 
tirely fails  in  this  case ;  and  the  same  applies 
to  the  return  of  the  notes.  No  evidence 
has  been  offered  to  show,  that  the  defen- 
dant has  sustained  any  injury,  either  for  the 
want  of  notice,  or  the  want  of  earlier  return. 
Supposing  the  very  improbable  case,  that 
he  had  afterwards,  and  before  the  return, 
paid  these  bankers  a  debt  which  he  owed 
them,  he  must  have  done  it  widi  a  know- 
ledge that  his  payment  of  the  notes  to  the 
Ciintiff  was  a  bad  payment ;  and  he  might 
ve  set  off  the  amount  in  his  settlement 
Vol.  V.  K.B. 


with  the  bankers.  There  is  no  probable, 
scarcely  any  supposable  case,  in  which  the 
defendant  can  have  been  injured,  either  for 
want  of  notice,  or  want  of  return.  A  de- 
cision in  favour  of  the  defendant  would  pro- 
duce the  greatest  public  inconvenience.  It 
would  compel  the  holders  of  bankers'  notes 
to  present  each  one  pound  note  at  each 
banker's,  at  whatever  distance  from  his  own 
residence;  though  it  would  be  notorious  that 
he  would  be  going  merely  to  the  blank  door 
of  the  banker's  shop  on  a  fruitless,  not  to  say 
a  foolish  errand.  To  lay  down  as  a  rule, 
that  he  who  pays  such  notes  guarantees  the 
present  solvency  of  the  banker,  will  be  con- 
sistent with  the  usual  course  of  business ; 
will  strengthen  confidence  in  transactions  of 
this  nature ;  and,  in  general,  will  not  lead 
to  either  injustice  or  inconvenience. 

Mr.  Cresswcll  contra. — Much  of  the  plain- 
tiff '8  argument  rests  upon  an  assumption, 
that  the  defendant  has  not  been  damnified 
by  either  the  want  of  notice  or  the  want  of 
return  of  the  notes :  and  to  support  this 
assumption,  he  says  that  no  "evidence  "  was 
offered  to  show  that  he  had  been  so  dam- 
nified. But  evidence,  either  one  way  or 
the  other,  on  this  question  was  not  admis- 
sible. The  course  to  be  taken  by  the 
holder  in  such  cases  is  clear  and  well  de- 
fined ;  and  it  is  not  permitted,  that  he  is  to 
be  at  liberty  to  examine  into  the  arrange- 
ments or  the  accounts  of  him  to  whom  no- 
tice ought  to  have  been  given  in  the  ordi- 
nary course  of  business.  In  the  case  of 
Dennis  v.  Morrice,  (8)  the  holder  of  a  bill, 
who  had  neglected  to  give  notice  to  the 
drawer  of  non-payment  by  the  acceptors, 
tendered  evidence  to  show,  that  the  drawer 
had  sustained  no  prejudice  whatever  for 
the  want  of  such  notice.  Lord  Kenyon  re- 
fused to  receive  the  evidence,  observing, 
"  this  would  be  extending  the  rule  still  fur- 
ther than  ever  has  been  done,  and  opening 
new  sources  of  litigation  in  investigating 
whether,  in  fact,  the  drawer  did  receive  a 
prejudice  from  the  want  of  notice  or  not." 
The  law  merchant  concludes  the  plaintiff*; 
and  that  law  is  merely  enforced  by  the 
statute  of  Anne,  and  the  section  which  has 
been  already  referred  to. .  The  plaintiff  re- 
ceived the  notes  in  payment,  and  he  did  not 
take  due  course  to  obtain  payment.     Bank- 

(8)  3  E*p.  N.P.  158. 
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era'  notes  are  on  the  same  footing  as  other 
notes :  Saunderson  v.  Bowes ;  (9)  Dickenson 
v.  Bowes.  (10)  It  is  no  excuse  for  non-pre- 
sentment, that  the  note  would  not  have  been 
paid  ifit  had  been  presented:  Bailey  on  Bills, 
187.  The  case  of  Beecking  v.  Goner,  (11) 
goes  the  whole  length  of  this  case.  There, 
two  days'  delay  was  thought  unreasonable : 
here,  there  has  been  a  week.  Early  present- 
ment is  required:  Esdaile  v.  Sowerby.(l2) 
The  plaintiff  may  probably  have  a  right  of 
set-off  against  the  bankers,  in  respect  of 
these  notes  ;  but,  at  all  events,  by  keeping 
the  notes  beyond  the  usual  time,  the  plain- 
tiff has  waived  his  remedy  against  the  de- 
fendant, and  given  credit  to  the  banker : 
Moore  v.  Warren.  (13)  It  has  been  said, 
that  the  defendant  was  merely  a  guarantee. 
That  is  not  so ;  though  if  he  were,  his  lia- 
bility would  still  be  governed  by  the  law 
merchant.  The  defendant,  through  the 
plaintiff's  conduct,  has  lost  his  remedy 
against  the  person  who  paid  the  notes  to 
him.  That  seems  to  have  been  considered 
as  a  good  test  in  the  case  of  Cory  and  others 
v.  Scott;  (14)  and  in  this  point  of  view,  with 
regard  to  the  remedy  over,  there  can  be  no 
distinction  in  principle  between  the  holder 
of  a  banker's  note,  and  the  indorser  of  a 
promissory  note  or  a  bill.  The  case  of 
Warrington  v.  Ferbor  went  upon  a  different 

¥ound  ;  for  the  acceptor  is  always  liable, 
he  case  of  Phillips  v.  Astling  was  also  dif- 
ferent ;  for  the  debt  there  guaranteed  was  the 
debt  of  the  drawer.  If  a  party  has  a  remedy 
over,  he  is  entitled  to  notice,  that  he  may  be 
in  a  condition  to  avail  himself  of  his  remedy. 
[Here  he  was  stopped  by  the  Court] 

Mr.  Dodd  in  reply. — The  distinction  be- 
tween the  present  and  all  the  other  cases  is, 
that  here,  the  bankers  had  actually  stopped 
payment  before  the  notes  in  question  were 
delivered  to  the  plaintiff.  They  were  with- 
out value  in  the  hands  of  the  defendant  him- 
self at  the  very  time  ;  and  it  is  contended, 
that  by  giving  the  plaintiff  notes  of  a  banker 
who  had  already  stopped  payment,  he  could 
hot  impose  on  the  plaintiff  the  unavailing 
trouble  of  presenting  them. 

(9)  14  East,  500. 

(10)  16  East,  110. 

(11)  Holt's  N.P.  315. 

(12)  11  East,  114. 

(13)  Stra.  415. 

(14)  3  Barn.  &  Aid.  619. 


The  Court  were  of  opinion,  that  the  plain* 
tiff  was  not  entitled  to  recover,  inasmuch 
as  that  the  stoppage  of  the  bankers,  before 
he  received  the  notes,  did  not  relieve  him 
from  die  necessity  of  taking  the  usual  and 
ordinary  course.  The  notes  were  taken  in 
payment,  and  must  be  treated  as  payment ; 
the  holder  not  having  returned  them,  or 
given  notice  of  their  non-payment  within  a 
reasonable  time.  They  thought  that  the 
holder  of  a  banker's  note  was  a  party  to  it, 
at  least  as  far  as  regarded  himself  and  the 
person  from  whom  he  had  received  it.  The 
general  rule  was  applicable  to  all  negotiable 
instruments:  bankers'  notes  were  of  that 
nature ;  they  passed  by  delivery.  He  who 
received  them  might  circulate  them  if  he 
pleased  ;  but  he  must  not  lock  them  up  in 
his  desk.  It  did  not  appear,  that  the  de- 
fendant knew  of  the  stoppage  until  he  was 
informed  of  it  by  the  plaintiff;  he  certainly 
did  not  know  of  it  when  he  paid  the  notes. 
If  he  had,  the  case  would  have  been  en- 
tirely different ;  for  it  would  then  be  a  case 
of  fraud.  If  the  defendant  had  received 
notice  in  a  reasonable  time,  he  might  have 
given  notice  to  the  person  from  whom  he 
had  received  the  notes.  The  notice  might 
then  be  given  on  from  person  to  person, 
higher  up,  and  the  loss  would  then  fall  upon 
him  who,  receiving  notice  himself,  did  not 
pass  it  on.  Besides,  if  the  defendant  had 
received  notice,  he  might  have  chosen  to 
press  the  bankers,  perhaps  successfully ; 
but,  at  all  events,  he  might  have  passed  the 
notice  on  to  the  next  person.  This  rule 
might  fall  heavily  in  some  cases  upon  indi- 
viduals ;  but  it  was  a  rule  necessary  to  be 
laid  down  touching  instruments  of  tins  de- 
scription. If  the  delay  in  this  case  should 
not  be  held  to  be  unreasonable,  it  would  be 
difficult,  if  not  impossible,  to  draw  the  line. 
The  delay  might  be  carried  on  to  six  months, 
a  year,  or  two  years.  The  rule  for  the 
holder  to  observers  this  :  he  must  circulate 
or  present  with  promptitude  ;  and,  if  pay- 
ment* is  not  then  made,  he  must  give  notice. 
By  doing  this,  he  gives  the  other  party  the 
chance  of  his  remedy  over.  The  case  of 
Beechmg  v.  Goner %  entirely  destroyed  the 
plaintiff's  argument.  There,  the  bank 
failed  before  the  holder,  in  the  ordinary 
course,  was  bound  to  present ;  and  yet  it 
was  held,  that  he  ought  to  have  presented ; 
and,  not  having  done  so,  that  he  could  not 
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recover.     Here,  the  plaintiff,  by  not  pre- 
senting, had  made  the  notes  his  own. 

Judgment  of  nonsuit. 


1827 
Jan 


.  23.  J 


GENT.  ONE  &C.  V.  HULKES. 


Attorney —  Certificate. 

1.  The  year  within  which  an  attorney 
must  take  out  his  certificate  begins  to  run 
from  the  time  of  his  admission,  and  not  merely 
from  the  time  of  his  beginning  to  practise. 

St.  And  therefore,  an  attorney  who  did  not 
practise  until  a  year  after  his  admission,  and 
not  even  then  until  he  had  taken  out  his  cer- 
tificate, and  who  continued  in  the  following 
years  to  take  out  his  certificate,  was  held  in- 
capable of  maintaining  any  action  for  busi- 
ness done,  while  he  had  a  certificate.  No- 
thing could  remove  the  difficulty  but  re-admis- 
sion. 

Bui  quaere — whether  this  objection  is  not 
aov  removed  by  the  Indemnity  Act  7  Geo.  4. 
c.  44. 

■ 

This  was  an  action  to  recover  the  amount 
of  the  plaintiff's  bill,  as  an  attorney,  for 
business  done  in  that  character  for  the 
defendant.  The  cause  was  referred  to  a 
gentleman  at  the  bar,  who  was  to  state  in 
his  award  any  point  that  might  affect  the 
action.  The  arbitrator  by  his  award,  dated 
23d  May  1826,  awarded  a  verdict  to  be 
entered  for  the  plaintiff,  with  61.  lis.  6d. 
damages;  and  that  the  defendant  should 
pay  to  the  plaintiff  25/.  He  then  stated 
the  following  fects,  as  raising  a  question, 
whether  the  action  could  be  maintained. 

The  plaintiff  was  admitted  an  attorney 
on  the  14th  June  1820;  and  did  not  take 
eat  any  certificate  until  the  30th  June  1821 ; 
aar  did  he  practise  until  after  the  latter  day. 
The  certificates  were  regularly  taken  out 
afterwards,  with  a  slight  variation  of  the 
plaintiff's  names,  which  was  explained,  and 
to  which  no  importance  was  attached  in  the 
argument.  But  the  certificate,  taken  out 
in  1824,  was  only  a  6/.  certificate;  where- 
as it  ought  to  have  been  a  12/.,  inasmuch 
as  the  plaintiff  had  been  admitted  upwards 
of  three  years. 


This  also  was  explained  upon  affidavit ; 
but  it  became  unnecessary  to  touch  upon 
this  point. 

The  plaintiff's  demand  was  70/.  13*.  2d. 
Of  this,  45/.  12*.  Sd.  was  for  business  done 
by  the  plaintiff  for  the  defendant,  but  not 
in  any  court  of  law  or  equity,  nor  for  con- 
veyances ;  and  the  remainder,  as  well  as  the 
257.  awarded  in  addition  to  the  verdict,  was 
for  monies  advanced  in  the  course  of  such 
business*  The  sum  of  701.  13*.  2d.  has 
been  reduced  to  the  present  verdict  by 
means  of  the  defendant's  set-off.  The  plain- 
tiff has  also  done  business  for  the  defendant 
in  the  Court  of  King's  Bench  to  the  amount 
of  9/.  0*.  2d. ;  and  conveyancing  to  the 
amount  of  7/.  14*.  8d. 

The  whole  of  the  above  demands  (ex- 
cepting the  251.  which  became  due  since 
the  commencement  of  the  action,)  accrued 
between  the  30th  January  and  the  30th 
September,  1824,  which  would  be  within 
the  period  covered  by  the  61.  certificate. 

Mr.  Chitty  had  obtained  a  rule  to  show 
cause  why  the  verdict  should  not  be  entered 
for  the  defendant.  (There  were  also  some 
objections  to  the  award,  none  of  which  are 
now  material  to  be  noticed.) 

Mr.  Solicitor  General  showed  cause. — 
The  main  objection  to  the  plaintiff's  reco- 
vering appears  to  be,  that  more  than  a  year 
elapsed  between  his  admission  and  his  taking 
out  his  first  certificate  ;  so  that,  according 
to  37  Geo.  3.  c.  90.,  his  admission  is  alto- 
gether void.  But  the  answer  is,  that  he 
never  practised  from  the  time  of  his  admis- 
sion until  he  took  out  the  certificate :  this 
is  expressly  stated  by  the  award.  The  true 
construction  of  the  acts  of  parliament  does 
not  require  that  a  person  should  take  out  a 
certificate  until  he  begins  to  practise.  That 
was  the  language  used  by  the  25  Geo.  3. 
c.  80.  s.  3.  A  certificate  is  there  declared 
necessary  to  be  taken  out  previous  to  the 
attorney  "commencing  or  defending  any 
action."  So  the  statute  of  the  87  Geo.  8. 
says,  that  the  attorney  "  shall  annually,  be- 
tween the  first  day  of  November  and  the 
end  of  Michaelmas  terra,  during  such  time 
as  he  shall  continue  to  practise  ;  or  before 
such  person  shall  commence"  &c.  It  appears 
that  the  object  of  the  act  of  parliament  is 
to  ensure  the  payment  of  the  duty  before 
he  begins  to  practise;  and  afterwards  to 
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ensure  it  regularly.  The  duty  is  not  pay- 
able from  merely  admitted,  but  from  prac- 
tising attornies.  Independent  of  the  ques- 
tion upon  the  construction  of  the  act,  the 
defendant  has  not  shown  enough  to  deprive 
the  plaintiff  of  his  remedy.  The  case  of 
Pearce  v.  Whale  (1)  decided,  that  where  an 
attorney's  admission  is  void  under  circum- 
stances like  the  present,  the  party  seeking 
to  deprive  him  of  his  privilege,  must  show 
as  a  fact,  that  the  attorney  has  not  been  re- 
admitted in  any  other  court.  No  presump- 
tion is  to  be  allowed  in  favour  of  such  an 
objection  as  that  which  is  now  taken. 

\Mr.  Justice  Bay  ley. — Here,  all  the  facts 
are  stated  in  the  award.  Can  we  go  so  far 
as  to  presume  re-admission,  when  the  ar- 
bitrator has  all  the  facts  before  him  ;  states 
them ;  and  says  not  a  word  from  which  re- 
admission  can  be  inferred  ?] 

Solicitor  General. — The  award  does  not 
negative  re-admission.  And  the  case  of 
Prior  v.  Moore  (2)  decided,  that  an  attorney 
may  sue  by  attachment  of  privilege,  al- 
though he  has  lost  his  privilege  by  omitting 
to  take  out  his  certificate  for  a  year. 

[Mr.  Justice  Bay  ley, — So  he  may,  with 
regard  to  the  form  of  proceeding.  But 
here  he  seeks  to  recover  fees  gained  as  an 
attorney,  when,  in  point  of  law,  he  was  not 
an  attorney,  for  the  purpose  of  gaining 
fees.] 

Then  the  Indemnity  Act,  7  Geo.  4.  c.  44. 
cures  all  the  objections.  It  contains  words 
which  restore  all  persons  to  their  rights 
which  they  had  lost  by  not  taking  out  their 
certificates. 

Mr.  Chitty  (contra)  was  stopped. 

The  Court,  with  regard  to  the  last 
argument  of  Mr.  Solicitor,  observed,  that 
the  award  in  this  case  was  made  before  the 
act  referred  to  had  passed.  Upon  the 
other  points,  they  were  clear  that  the  year 
began  to  run  from  the  time  of  admission  ; 
and  not  from  the  time  of  practising.  It 
followed  then  that  the  plaintiff  had  lost  his 
privilege  by  the  omission  of  the  first  year ; 
and  that  this  difficulty  could  not  be  removed 
except  by  a  re-admission.    The  certificates 

(1)  5  Bain.  At  Cress.  38  ;  4  Law  Journ.  K.B.  86. 
(t)  2  Maul.  &  Selw.  605. 


alone  were  not  enough  to  cure  the  objec- 
tion. They  would  not,  however,  assist  the 
defendant  in  any  thing  except  in  setting 
aside  the  verdict,  which  they  were  bound 
to  do. 

Rule  absolute  as  to  setting 
aside  the  verdict. 

[Note.— See  Ex  parte  Nicholas,  6  Taunt.  408 ;  ex- 
pressly in  point.] 


18*7. 
Jan 


1*7.      > 

2  .        >     BURTON  V.  PARKES. 

Costs — Probable  cause. 


Where  plaintiff  arrests  and  holds  to  bail 
upon  a  demand,  which  he  afterwards  consents 
to  have  reduced  by  taking  a  verdict  for  a 
smaller  sum,  this  alone  wilt  not  entitle  the 
defendant  to  receive  the  costs,  for  a  frivolous 
and  vexatious  arrest. 

In  this  case  a  rule  to  allow  the  defendant 
his  costs  pursuant  to  the  statute  43  Geo.  3. 
c.  46.  had  been  obtained,  and  was  now  op- 
posed, on  affidavits  stating  in  substance  the 
following  facta. 

The  plaintiff  had  supplied  the  defendant 
with  a  quantity  of  bricks,  amounting  in 
value  to  151.  9s.  and  received  from  the  de- 
fendant in.  return,  breeze  and  ashes  to  the 
amount  of  171.  12*.  Subsequently  the 
plaintiff  supplied  more  bricks  of  the  value 
of  1 9/.  5s.,  thus  making  the  whole  debt  due 
to  him  851.  4s.,  and  the  balance  in  his  fa- 
vour, after  deducting  the  demand  of  the 
defendant  in  respect  of  the  breeze  and 
asbes,  17/.  12*.  It  was  alleged  in  the 
plaintiff's  affidavits,  that  after  repeated 
applications,  through  his  clerk,  for  the 
payment  of  this  sum,  the  defendant  was 
arrested  and  held  to  bail  for  a  debt  sworn 
above  15/. ;  and  that  a  verdict  was  taken, 
by  consent,  for  8/.  16*.  lid.  The  defen- 
dant's affidavits  affirmed,  that  the  plaintiff 
had  undertaken  to  receive  payment  for  the 
bricks  in  ashes  and  breeze,  and  by  the  de- 
fendant's working  for  him ;  that  the  plaintiff 
told  him  he  had  not  authorized  his  clerk  to 
demand  payment ;  that  he  would  not  press 
him ;  that  the  said  clerk  demanded  only  8/. 
11*.  6d\,  for  which  sum  a  verdict  was  re- 
covered upon  the  evidence  of  that  clerk  ;-— 
all  these  facts  were  denied  by  the  plaintiff. 
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It  did  not  appear  that  the  defendant  had 
delivered  any  account  of  his  set-off,  and 
thereforcs 

Mr*  Parke,  in  opposing  the  rule,  cited 
Germain  v.  Burrows,  (1)  as  a  strong  autho- 
rity against  the  defendant's  application.  He 
also  contended  that  there  was  sufficient 
probable  cause  for  the  holding  to  bail  for  a 
sum  above  15/. 

In  this  the  Court  concurred,  and  there- 
fore 

Rule  discharged. 


BEDDALL  0.  PAGB. 


1827.     "> 
Jan.  27.  J 

Arbitration —  Umpire. 

A  deed  of  submission  authorizing  arbitra- 
tors to  appoint  an  umpire  in,  or  to  concur 
with  them  in  considering  and  determining  the 
matters  referred,  does  not  bind  the  parties  to 
an  award  made  by  that  umpire  alone. 

Rule  to  show  cause  why  the  award  made 
between  the  parties  should  not  be  set  aside, 
on  the  ground  that  the  submission  did  not 
give  the  arbitrator  power  to  make  the  award 
by  himself  alone,  and  that  the  award  was 
contrary  to  the  terms  of  the  submission. 

The  deed  of  submission,  after  reciting 
the  matters  in  dispute  between  the  parties, 
and  naming  two  arbitrators  by  whom  they 
were  to  be  determined,  proceeded  to  provide 
for  the  appointment  of  an  umpire  in  the  fol- 
lowing terms : — "  And  it  is  hereby  declared 
and  agreed,  by  and  between  the  said  parties 
hereto,  that  if  the  said  H.  F.  and  T.  S. 
(the  arbitrators)  shall  not  agree  upon  the 
said  award  or  determination,  to  be  by  them 
made  in  or  concerning  the  premises,  or  if 
before  any  such  disagreement  take  place, 
they  shall  think  proper  so  to  do,  it  shall  be 
lawful  for  them,  and  they  are  hereby  ex- 
pressly empowered,  by  writing  under  their 
respective  hands,  to  appoint  any  other  in- 
different person  to  be  umpire  in,  or  to 
concur  with  them,  in  considering  and  de- 
termining all  or  any  of  the  premises  hereby 
referred." 

In  pursuance  of  the  authority  here  given, 
the  arbitrators  appointed  an  umpire,  who 
made  his  single  award  as  follows — 

(1)  5Taast.«59. 


"  I,  the  said  J.  P.  having  taken  upon 
me  the  burthen  of  the  said  umpirage,  and 
'having  heard,  and  duly  weighed  the  allega- 
tions of  both  the  said  parties,  concerning  the 
matters  in  difference  between  them,  and  to 
me  so  referred  as  aforesaid,  and  considered 
all  the  circumstances,  and  examined  such 
vouchers,  documents,  and  evidences,  as  were 
produced  to  me  by  the  said  parties  relative 
thereto,  do  order,  &c. 

Mr.  Scarlett  and  Mr.  Chitty  now  showed 
cause,  and  contended  that  the  arbitrators 
were  authorized  by  the  deed  of  submission 
to  delegate  their  power  to  an  umpire ;  and 
that  his  award  was  tantamount  to  that  of  the 
arbitrators. 

The  Court  however  thought  the  award 
bad,  and  therefore 

Rule  absolute. 


1827. 
Feb 


17.     \ 

.  8.    I 


THOMPSON  V.  ATKINSON. 


Arbitration — Costs. 

Where,  by  an  order  of  reference,  the  costs 
in  a  cause  are  directed  to  abide  the  event  of 
the  award,  and  the  arbitrator  awards  damages 
to  the  defendants  in  compensation  for  an  ar- 
rest, and  holding  to  bail,  without  reasonable 
and  probable  cause,  for  a  sum  larger  than 
was  actually  due,  the*  Court  will  presume  the 
costs  to  be  included  in  such  damages,  and 
will  not  allow  the  defendant  his  costs,  under 
48  Geo.  8.  c.  46.  s.  8. 

Mr.  Comyn  obtained  a  rule  on  a  former 
day,  calling  upon  the  plaintiff  to  show  cause 
why  the  defendant  should  not  be  allowed  his 
costs  of  suit,  to  be  taxed  by  the  Master, 
pursuant  to  the  statute  48  Geo.  8.  c.  46. 

This  rule  was  obtained  upon  affidavits, 
which,  among  other  matters,  stated  the  fol- 
lowing award  made  by  the  arbitrator,  to 
whom  the  cause  and  all  the  matters  in  dif- 
ference (the  costs  of  the  cause  to  abide  the 
event  and  determination  of  the  award,  and 
the  costs  of  the  reference  and  award  to  be 
in  the  discretion  of  the  said  arbitrator,)  had 
been  referred. 

"  The  said  arbitrator  did  find,  award,  ad- 
judge, and  declare,  that  there  was  at  the 
time  of  the  commencement  of  the  said  ac- 
tion, and  at  the  time  of  making  the  said 
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award,  due  and  owing  from  the  defendant 
to  the  plaintiff,  upon  a  balance  of  accounts 
between  them,  the  sum  of  45/.  18*. ;  that 
it  had  upon  the  said  reference  been  proved 
on  the  part  of  the  said  defendant,  that  he, 
the  said  defendant  had  been  arrested  in  this 
action,  at  the  suit  of  the  said  plaintiff,  on 
the  20th  of  July,  for  the  sum  of  179/.,  and 
that  he  continued  in  custody  for  the  space 
of  five  weeks.  And  the  said  arbitrator  did 
find  that  the  said  plaintiff  had  no  reasonable 
or  probable  cause  for  arresting  die  said  de- 
fendant for  so  large  a  sum  ;  and  the  said 
arbitrator  did  award,  adjudge,  and  declare, 
that  the  said  defendant,  by  reason  thereof, 
was  entitled  to  compensation  or  damage,  to 
the  value  and  amount  of  20/.  And  the  said 
arbitrator  did  order,  adjudge,  and  declare, 
that  the  said  verdict  in  this  cause  should  be 
vacated,  annulled,  and  set  aside,  and  instead 
thereof,  that  a  verdict  should  be  entered  for 
said  plaintiff,  for  the  sum  of  25/.  18$.,  the 
same  being  the  amount  of  said  balance 
which  the  said  arbitrator  found  due  to  the 
plaintiffs,  after  deducting  therefrom  the 
amount  of  the  damages  he  had  awarded 
as  aforesaid  to  the  said  defendant.  And 
lastly,  the  said  arbitrator  did  award  and  di- 
rect, that  the  said  plaintiff  and  defendant 
should  bear  and  pay  their  and  his  own  costs 
of  the  reference  of  his  award*" 

Mr.  Gurney  and  Mr.  Common  Serjeant 
Denman  now  showed  cause.  They  contend- 
ed that  the  defendant  had  already  received 
compensation  for  the  malicious  arrest,  by 
the  damages  awarded  to  him  on  that  ac- 
count by  the  arbitrator ;  and  that  it  was  to 
be  presumed  the  costs  were  included  in 
those  damages.  He  had  no  ground  for 
applying  to  the  Court  for  a  second  com- 
pensation in  respect  of  the  same  injury, 
nor  ought  the  plaintiff  to  be  made  to  pay 
again  the  penalty  he  had  already  paid  for 
his  illegal  proceedings.  The  words  used 
by  the  arbitrator,  plainly  show  that  it  was 
because  the  plaintiff  had  no  reasonable  or 
probable  cause  for  arresting  the  defendant 
for  so  large  a  sum,  that  he,  the  arbitrator 
had  awarded  the  20/.  by  way  of  damages. 
The  defendant  therefore,  was  not  entitled  to 
make  the  present  application,  or  to  the  re- 
dress afforded  by  the  statute. 

Mr.  Comyn  and  Mr.  Wightman  contra, — 
The  arbitrator,  by  the  order  of  reference, 
had  no  power  to  give  any  directions  as  to 


the  costs  in  the  cause.  They  were  entirely 
beyond  his  control ;  and  therefore  the 
damages  awarded  by  him  cannot  affect  them. 
They  are  to  abide  the  issue  of  the  award ; 
and  the  event  of  the  award  has  been  fa- 
vourable to  the  defendant;  inasmuch  as 
the  arbitrator  has  declared  the  arrest  to 
have  been  for  a  larger  amount  than  was 
actually  due,  and  that  it  was  without  rea- 
sonable or  probable  cause.  Under  the 
statute  then  his  claim  for  costs  is  established, 
and  the  Court  will  not  deprive  him  of  them 
merely  because  the  arbitrator  exceeded  his 
authority,  should  they  even  think  the  arbi- 
trator intended  the  costs  to  be  included  in 
the  damages. 

The  Court  said,  After  this  award  it  is  im- 
possible that  we  can  allow  the  defendant  his 
costs.  We  think  that  by  the  terms  of  the 
award,  the  plaintiff  stipulates  for  the  costs 
in  the  cause ;  and  it  cannot  but  be  presum- 
ed that  the  arbitrator  was  fully  aware  of  this, 
and  took  it  into  consideration  when  he  gave 
the  defendant  damages;  and  that  he  in- 
tended those  damages  as  a  full  satisfaction. 

Rule  discharged. 


1627.      I 


TURNER  V.  GUNN. 


Costs — Probable  cause. 

The  affidavits  in  support  of  an  application 
under  43  Geo.  3.  c.  46.  must  dearly  and  di- 
rectly shorn  the  want  of  probable  cause  for  the 
arrest,  to  the  amount  complained  of;  —  a 
general  assertion  of  a  belief  of  such  arrest 
having  been  frivolous  and  vexatious,  unless 
strong  facts  be  stated  to  sustain  it,  wUl  net 
be  sufficient. 

In  this  case,  Mr.  Denman  moved  for  a 
rule  to  show  cause  why  the  defendant  should 
not  be  allowed  his  costs  of  suit,  pursuant  to 
the  statute  43  Geo.  3.  c.  46.  s.  6.  and  in 
the  mean  time,  all  proceedings  to  be  stayed. 
The  affidavit  of  the  defendant  upon  which 
this  application  was  made,  stated,  among 
other  things,  an  arrest  for  the  sum  of  426/. 
5*.  on  various  bills  of  exchange,  and  that 
the  cause  was  referred  to  an  arbitrator ;  it 
then  went  on  in  the  following  terms :  "  and 
the  said  deponent  saith,  that  it  was  proved 
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before  the  said  arbitrator  in  the  cause  of  the 
said  reference,  that  the  said  plaintiff  held  a 
bill  of  exchange  on  one  6.  O.  for  part  of 
the  said  debt,  on  which  this  deponent  was 
arrested  by  the  said  plaintiff,  which  was  not 
then  due;  and  that  the  said  plaintiff  had 
obtained  other  security  from  another  party 
to  one  of  the  bills  of  exchange,  on  which 
the  said  plaintiff  had  arrested  this  deponent; 
and  that  the  said  plaintiff,  at  the  time  he  so 
arrested  this  deponent,  had  ample  means 
to  ascertain  the  amount  due  to  him  from 
this  deponent ;  and  this  deponent  saith,  that 
the  said  arbitrator  duly  made  his  award, 
pursuant  to  the  said  order  of  reference,  and 
thereby  found  that  the  sum  due  from  this  de- 
ponent to  the  said  plaintiff,  amounted  to  the 
sura  of  2751.  only,  and  this  deponent  saith* 
that  although  the  said  plaintiff  had  weH  the 
means  of  knowing  the  actual  debt  due  to 
him  from  this  deponent  to  be  275  J.  only, 
and  had,  on  the  said  reference,  produced 
bills  of  costs,  for  business  alleged  by  him  to 
have  been  done  on  account  of  this  deponent, 
not  included  in  the  pleadings  of  this  cause, 
and  had  thereby  obtained  an  award  for  the 
said  sum  of  2751. ;  he  had  notwithstanding 
arrested  this  deponent  for  the  sum  of  426J. 
5*.  and  had  compelled  this  deponent  to 
find  bail,  and  to  justify  in  court  in  the  sura 
of  852/.  10*. ;  and  this  deponent  saith,  he  is 
advised  that  such  arrest  was  frivolous  and 
vexatious,  and  for  the  prevention  whereof 
the  statute  made' in  the  43d  year  of  the  reign 
of  his  late  Majesty,  King  George  the  Third, 
cap.  46.  was  expressly  intended." 

The  Court  refused  to  grant  the  rule,  on 
the  ground  that  the  defendant  did  not  show 
sufficiently  a  want  of  probable  cause  for  the 
arrest.     Accordingly, 

Rule  refused. 


[Nat, 


Siltenide  «.  Bovrley,  1  Moore,  99 .] 


1827.     \ 
Feb.  12.3 


BENNETT  V.  SHRAPNELL. 


Court  of  Requests — Delivery  to  an  Agent. 

1 .  The  jurisdiction  of  a  Court  of  Requests 
eon  only  be  determined  by  the  statute  which 
creates  it,  and  not  by  reference  to  rules  op- 
pHedole  to  County  Courts,  on 


m  respect  of  other  Courts  of  Requests  esta- 
blished by  different  acts  of  parliament. 

2.  It  seems  that  the  delivery  of  goods,  or- 
dered ^by  a  party  who  resides  at  a  distance, 
at  a  waggon  or  coach-office,  appointed  by 
him,  to  be  conveyed  in  the  manner  he  dictates, 
is  not  such  a  constructive  delivery  and  com- 
pletion  of  the  contract,  as  will  take  the  debt 
thereby  contracted  out  of  the  jurisdiction  of 
the  Court  of  Requests  wherein  the  buyer  * 
resides. 

A  rule  had  been  obtained  by  Mr.  Bere, 
calling  upon  the  plaintiff  to  show  cause 
why  all  proceedings  on  the  judgment  in  the 
cause  should  not  be  stayed,  upon  payment 
of  the  debt  recovered :  and  why  the  plain- 
tiff should  not  be  deprived  of  his  costs 
of  the  action,  the  debt  recovered  not 
amounting  to  five  pounds,  and  the  defen- 
dant being  liable  to  be  summoned  before 
the  Court  of  Requests  for  the  Hundreds  of 
Bradford,  Melksham,  and  Whalsdon :  and 
why  the  plaintiff  should  not  pay  the  costs 
of  the  application,  to  be  taxed  by  the 
Master. 

It  appeared,  from  the  affidavits,  that  the 
debt  upon  which  the  action  was  brought, 
and  judgment  obtained,  was  contracted  un- 
der the  following  circumstances  : — The  de- 
fendant, who  resided  at  Bradford  in  Wilt- 
shire, wrote  to  the  plaintiff,  whose  resi- 
dence was  in  Charlotte-street,  Blackfriars, 
to  forward  him  certain  goods  "by  Wal- 
lington's  Van  from  the  Castle  and  Falcon 
Inn,  Aldersgate-street."  The  plaintiff  sup- 
plied the  goods,  and  forwarded  them  as 
directed,  accompanied  by  a  bill  of  parcels. 
Not  being  able  to  obtain  payment  of  the 
amount  due  in  respect  of  these  •  goods, 
namely,  the  sum  of  SI.  IBs.,  he  proceeded 
against  the  defendant  in  this  court ;  and, 
the  defendant  not  having  pleaded,  signed 
final  judgment  and  taxed  costs. 

Mr.  Scarlett  now  showed  cause.  Sup- 
posing the  jurisdiction  of  the  local  court  of 
Bradford  in  Wiltshire  to  extend  over  the 
plaintiff,  who  resides  at  100  miles  distance, 
the  rule  should  be  discharged  on  another 
ground.  The  sale  and  delivery  of  the 
goods,  the  debt  for  which  is  the  subject  of 
this  action,  both  took  place,  not  at  Brad- 
ford, but  in  London.  The  delivery  was 
constructively  made  to  the  defendant  at  the 
Castle,  in  Aldersgate-street,  and  not  at  his 
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residence  in  Bradford.  The  former  was  the 
place  appointed  by  him  for  that  delivery, 
and  when  deposited  there  with  the  wag- 
goner, for  the  purpose  of  conveyance,  the 
goods  were  in  his  possession,  and  the  sale 
and  delivery  were  complete*  The  whole 
of  the  contract  then  was  made  and  exe- 
cuted in  London ;  and  if  so,  that  clearly 
removes  it  out  of  the  jurisdiction  of  the  lo- 
cal court. 

The  Court,  however,  upon  looking  to  the 
act  of  parliament  which  established  this 
Court  of  Requests,  were  of  opinion  that 
they  ought  to  make  the 

Rule  absolute,  upon  payment  of 
the  debt,  but  without  costs  of  the 
application. 

{Note. — As  to  the  jurisdiction  of  the 
London  Court  of  Requests,  see  the  cases 
of  Tucker  ▼.  Crosby,  (2  Taunt.  169.)  Brooks 
v.  Moravia,  (2  H.  Bl.  220.)  and  also  the 
cases  referred  to  in  the  third  edition  of  the 
latter  of  these  reporters.] 


1827.   *) 
Feb.  3.  J 


BLOXAM  AND  ANOTHER  V. 

ELSEE. 


Patent  — Specification — Assignees. 

1.  The  specification  of  a  machine,  for  the 
invention  of  which  letters  patent  have  been  ob- 
tained, must  state  clearly  and  fully  every 
particular  connected  with  the  construction  of 
that  machine,  so  that  it  may  produce  an  ar- 
ticle of  the  precise  nature  and  description  it  is 
represented  to  be  capable  of  manufacturing. 
If  any  contrivance,  adjustment,  or  alteration, 
not  set  forth  in  the  specification,  be  neces- 
sary, it  will  be  insufficient,  and  the  patent  be 
void. 

2.  The  assignment  of  a  patent  to  the  as- 
signees of  a  bankrupt,  (which  is  by  operation 
of  law)  for  the  benefit  of  creditors  exceeding 
five  in  number,  is  not  such  an  assignment  as 
is  prohibited  by  6  Geo.  1.  c.  18. 

Therefore,  where  a  patent  was  granted 
"for  a  machine  for  making  paper  in  single 
sheets,  without  seam  or  joining,  from  one  to 
twelve  feet  and  upwards  wide,  and  from  one 
to  forty-five  feet  and  upwards  in  length;" 
and  it  appeared  in  evidence,  that  paper  of 
different  widths  could  not  be  made  by  the 


same  machine  from  any  directions  given  in 
the  specification,  although  a  contrivance  for 
that  purpose  was  not  difficult, — the  Court  held, 
that  the  machine  was  not  such  a  one  as  was 
represented;  and  thus  the  patent  was  void. 

They  also  held,  upon  the  second  point,  that 
the  Act  6  Geo.  1.  c.  18.  was  not  intended  to 
apply  to  an  assignment  under  the  Bankrupt 
laws,  for  the  benefit  of  creditors* 

This  was  an  action  brought  for  the  in- 
fringement of  the  patent-right  of  the  bank- 
rupts, in  a  patent  granted  for  the  sole  use 
of  a  certain  improved  machine  for  making 
paper  in  single  sheets,  without  seam  or 
joining,  from  one  to  twelve  feet  and  upwards 
in  width,  and  from  one  to  forty-five  and  up- 
wards in  length.  At  the  trial,  before  the 
Lord  Chief  Justice,  at  the  London  Sittings 
before  Hilary  Term  1825,  the  following  ap- 
peared to  be  the  material  circumstances  of 
the  case. 

On  the  20th  of  April,  1801,  letters  pa- 
tent were  granted  to  John  Gamble,  for  the 
sole  using  of  a  machine  for  making  paper 
in  single  sheets,  without  seam  or  joinings, 
from  one  to  twelve  feet  and  upwards  in 
width,  and  from  one  to  forty-five  feet  and 
upwards  in  length,  within  England  and 
Wales :  the  method  of  making  which  ma- 
chine, the  said  John  Gamble  stated,  in  his 
petition  for  the  said  patent,  was  communi- 
cated to  him  by  a  certain  foreigner  with 
whom  he  was  connected.  These  letters 
patent  contained  the  usual  clause  for  enroll- 
ing a  proper  specification. 

On  the  7th  of  June,  1808,  further  letters 
patent  were  granted  to  the  said  John  Gam- 
ble, for  certain  improvements  on,  and  ad- 
ditions to,  a  machine  for  making  paper  in 
single  sheets,  without  seam  or  joinings, 
from  one  to  twelve  feet  and  upwards  in 
width,  and  from  one  to  forty-five  feet  and 
upwards  in  length,  within  England  and 
Wales,  and  also  in  all  his  Majesty's  colonies 
and  plantations  abroad :  and  in  the  recital 
to  such  letters  patent  it  was  stated,  that  the 
said  John  Gamble,  by  his  petition,  repre- 
sented to  the  Crown  that  he,  in  consequence 
of  a  further  communication  made  to  him 
by  a  certain  foreigner  residing  abroad,  with 
whom  he  was  connected,  was  in  possession 
of  certain  improvements  on  and  additions  to 
a  machine  for  making  paper  of  the  descrip- 
tions before  mentioned ;  and  that  such  im- 
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provements  and  additions  would  not  only 
make  the  said  machine  more  perfect  and 
complete,  but  by  far  more  useful  to  the 
public  than  it  was  in  its  present  state. 
These  letters  patent  also  contained  the  usual 
clause  for  enrolling  a  proper  specification. 

To  the  first  specification  were  annexed 
drawings  of  the  several  parts  of  the  ma- 
chine, in  which  drawings  was  inserted  a 
scale  in  the  French  language,  containing 
the  terms  "  pieds  et  pouces ;"  but  there  was 
neither  in  the  specification,  nor  in  the  draw- 
ings, nor  in  the  scale,  any  explanation  of 
those  French  terms,  or  of  any  other  French 
terms  used  therein:  but  there  was  evidence 
given  by  the  plaintiff's  witnesses,  that  any 
competent  workman  could  make  a  machine, 
from  the  specification  and  drawings,  capable 
of  making  paper  of  the  description  contained 
in  the  patent,  and  that  the  want  of  a  scale 
was  immaterial. 

In  the  47  Geo.  3.  (viz.  on  the  14th  Au- 
gust 1807,)  a  private  act  of  parliament  was 
passed  for  prolonging  the  term  of  the  said 
patents.  This  act  recited  the  said  first  pa- 
tent ;  and,  further,  that  the  said  machine, 
as  to  the  mechanical  construction  thereof, 
required  improvements  which  could  not  be 
effected  without  making  experiments  upon 
a  large  and  very  extensive  scale,  and  in  a 
course  of  actual  business  and  manufacture; 
and  that  the  said  John  Gamble,  therefore, 
finding  it  absolutely  necessary  towards  ac- 
complishing those  purposes,  that  he  should 
obtain  the  assistance  and  co-operation  of 
persons  possessed  of  large  capital,  as  well 
as  connected  with  and  conversant  in  the 
manufacture  and  sale  of  paper,  made  pro- 
ds   to   Henry  Fourdrinier  and  Sealy 
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ourdrinier,  of  Sherbourne-lane,  in  the 
city  of  London,  paper-manufacturers ;  and 
having  obtained  from  them  the  assistance 
he  stood  in  need  of,  the  said  John  Gamble 
proceeded  upon  that  foundation,  and  by 
die  means  aforesaid,  made  the  necessary 
improvements  in  the  said  machine ;  where- 
by the  same  was  brought  to  a  state  of  per- 
fection very  far  surpassing  every  mode  of 
manufacturing  paper  that  had  then  hitherto 
been  known  or  in  use,  as  well  in  celerity, 
convenience,  and  accuracy  in  working,  as 
in  the  unlimited  dimensions  and  excellent 
quality  of  the  paper  produced ;  and  also  in 
effecting  a  very  great  reduction  in  the  ex- 
pense attending  such  manufacture.  It  then 
Vol.  V.  K.B. 


recited,  as  to  the  second  patent,  that  the 
said  John  Gamble  had,  by  his  petition, 
humbly  represented  to  his  Majesty,  that  he 
was  in  the  possession  o£  certain  improve- 
ments on  and  additions  to  the  said  machine 
for  making  paper  of  the  description  already 
mentioned :  for  which  machine  he  obtained 
the  before-recited  letters  patent,  bearing 
date  the  20th  day  of  April,  in  the  41st  year 
of  his  said  Majesty's  reign ;  and  that  such 
improvements  and  additions  would  not  only 
make  the  said  machine  more  perfect  and 
complete,  but  by  far  more  useful  to  the 
public  than  it  was  in  its  then  present  state ; 
and  that  the  same,  so  improved,  was  nows 
in  this  kingdom,  and  had  not,  with  such  im- 
provements and  additions,  been  practised 
therein  by  any  person  or  persons  whomso- 
ever, to  his  knowledge  or  belied  It  also 
recited,  that  specifications  of  the  said  two 
patents  had  been  enrolled,  and  that  both 
these  patents  had  been  assigned  to  Henry 
Fourdrinier,  and  that  the  term  remaining 
was  not  a  sufficient  recompense  to  them. 
The  said  act  thereupon  gave  and  vested  the 
sole  use  of  the  said  machine,  in  its  im- 
proved state,  in  the  said  Henry  Fourdrinier, 
Sealy  Fourdrinier,  and  John  Gamble,  their 
executors,  administrators,  and  assigns,  for 
the  extended  term  of  fifteen  years  then 
next  ensuing.  It  was  also  further  enacted, 
that  every  objection  which  might  have  been 
made  to  the  validity  of  the  said  recited  let- 
ters patent,  and  to  the  sufficiency  of  the 
said  specifications,  enrolled  as  aforesaid, 
should  be,  respectively,  of  the  like  force 
and  effect  in  law,  against  any  action  or  suit 
brought,  sued,  or  prosecuted  by  virtue  or  in 
consequence  of  that  act,  as  such  objections 
respectively  would  have  been  if  that  act  had 
not  passed,  and  if,  also,  the  specifications 
to  be  enrolled,  as  required  by  that  act,  had 
been  in  due  time  enrolled  instead  of  the 
said  former  specifications  respectively,  ex- 
cept only  as  to  the  extension  of  the  said 
privileges  for  the  further  tenn  of  years 
thereby  granted.  A  specification  was  af- 
terwards enrolled  under  this  act,  which  was 
proved  to  be  complete  and  sufficient ;  and 
a  short  time  afterwards,  Mr.  Gamble  as- 
signed his  interest  in  the  patent  to  Messrs. 
Fourdrinier. 

A  machine  on  the  same  principle  as  that 
described  in  the  original  patent  was  first 
used  by  one  Leger  Didot,  a  Frenchman,  at 
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his  manufactory  in  France,  where  John 
Gamble,  the  patentee,  saw  it  in  operation 
for  the  purpose  of  making  paper,  and  paper 
was  made  thereby;  and  some  of  it  was 
produced  in  court.  Gamble  came  to  Eng- 
land in  1800,  and  communicated  the  in- 
vention to  Messrs.  Fourdrinier,  who  were 
eminent  paper-makers  in  England.  Gam- 
ble afterwards  took  out  the  first  patent  for 
the  invention  in  his  name,  but  partly  at  the 
expense  of  Messrs.  Fourdrinier.  After  the 
first  patent  was  taken  out,  a  machine  was 
imported  by  Gamble  from  France  into 
England ;  but  as  it  was  conceived  that  ma- 
terial improvements  might  be  made  upon 
it,  it  was  put  up  at  the  yard  of  a  Mr. 
Hall,  an  engineer  and  paper-maker  at  Dart- 
ford  in  Kent,  and  various  experiments  were 
made  from  the  time  of  the  first  patent  in 
1801,  to  the  time  of  issuing  the  second  pa- 
tent in  1803 ;  and  the  several  improve- 
ments were  made  upon  it  which  became  af- 
terwards the  subject  of  the  second  patent. 
In  these  experiments,  Mr.  Hall,  the  en- 
gineer, Messrs.  Fourdrinier,  Mr.  Gamble, 
and  Mr.  Bryan  Donkin,  an  engineer,  were 
severally  engaged;  and  the  first,  second, 
third,  and  fourth  of  the  improvements  for 
which  the  second  patent  was  taken  out, 
were  stated  by  the  said  Bryan  Donkin,  who 
had  been  foreman  in  Mr.  Hall's  factory, 
but  was  at  the  time  employed  in  the  ser- 
vice of  Messrs.  Fourdriniers,  and  paid  by 
them  for  the  purpose  of  superintending  the 
experiments  on  the  said  machine,  to  be  his 
sole  invention. 

At  the  trial,  it  was  also  proved  that  the 
fifth  improvement  was  useless,  and  found 
not  to  answer ;  and  that  the  sixth  was  a 
new  application  of  an  old  and  well-known 
principle  to  a  new  subject-matter.  The 
whole  expenses  of  making  these  various 
experiments  were  paid  by  Messrs.  Four- 
drinier. 

Although  the  first  and  second  patents 
were  taken  out  in  the  name  of  Gamble,  on 
cross-examination  he  admitted  that  he  had 
no  beneficial  interest  in  them,  but  was  only, 
as  to  both,  a  trustee  for  Leger  Didot,  a 
Frenchman  usually  residing  in  France.  Le- 
ger Didot  was  in  France  at  the  time  when 
the  first  patent  was  taken  out:  he  was 
also  residing  in  France  at  the  date  of  the 
second  patent,  although  he  had  frequently 
been  over  at  Dart  ford  during  the  time  of 


the  experiments.  At  the  times  when  the 
first  and  second  patents  were  obtained, 
France  was  at  war  with  England.  In  the 
machine  as  described  in  the  specification 
under  the  first  patent,  the  eel  skins,  by 
which  the  breadth  of  the  paper  was  limited, 
were  permanently  fixed  to,  and  revolved 
with  the  web;  and  the  cylinder  under  which 
the  web  passed  was  cut  away  at  each  end, 
for  the  purpose  of  permitting  the  fixed  eel 
skins  to  pass  under  it.  In  the  last,  and  im- 
proved machine,  this  was  remedied  by  sub- 
stituting dickies,  which  were  not  fixed  to  the 
revolving  web,  and  by  which,  at  pkanure9 
paper  o£  any  width,  less  than  die  width  of 
the  web,  could  be  made  with  one  and  the 
same  machine. 

No  paper  had  been  ever  made  exceeding 
fifty-six  inches  in  width. 

Evidence  was  given  by  persons  skilful  in 
the  manufacture  of  paper,  that  the  opera- 
tion of  couching,  or  lifting  off  pulp  from 
the  revolving  web  of  wire  to  the  revolving 
felt,  and  occasionally  repairing  fractures  in 
it,  was  a  necessary  and  very  delicate  ope- 
ration ;  and  that  in  consequence  of  its  being 
requisite  that  this  should  be  performed  by 
the  workmen's  hands,  this  limitation  of  the 
width  of  the  paper  necessarily  resulted. 

But  the  defendant's  counsel  submitted, 
that  the  point  above  stated  ought  to  have 
been  left  to  the  jury  by  the  Lord  Chief 
Justice. 

The  only  point,  however,  left  by  the 
learned  Judge  to  the  jury  was,  whether 
the  machine  described  in  the  first  specifi- 
cation could  make  paper  for  any  useful 
purpose. 

As  to  that,  the  facts  were  as  follows  :— 
Several  engineers  proved  that  they  could 
make  a  machine  from  the  first  specification 
which  would  make  paper ;  but  they  admit- 
ted that  they  had  never  seen  the  original 
model,  or  any  machine  made  according  to 
that  specification,  and  were  not  practically 
acquainted  with  the  mode  of  making  pa- 
per. Mr.  Gamble  also  proved,  that  he  had 
seen  paper  made  from  such  a  machine  in 
France,  and  in  England ;  and  that  some  of 
the  paper  made  in  France  had  been  sold  in 
France  for  paper-hanging.  Mr.  Gamble 
produced  in  court  a  long  roll  of  paper 
which  he  had  brought  from  France ;  and 
he  also  proved  that  die  first  machine  in  this 
country  was  the  same  one,  and  the  only 
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OM  that  ever  existed  in  France,  and  that 
it  was  sent  to  him  from  France.  He  did 
not,  however,  prove  that  the  machine  by 
which  that  paper  was  made  was  exactly 
similar  to  that  in  the  first  specification,  nor 
did  he  fix  the  period  at  which  the  paper  he 
produced  was  made. 

On  the  part  of  the  defendants,  Mr.  Hall, 
who  had  been  a  paper-maker  as  well  as  en- 
gineer, and  Mr.  Donkin,  who  was  employed 
on  the  first  machines  for  two  years,  both 
gave  in  evidence,  that  they  had  repeatedly 
tried,  without  success,  to  make  paper  with 
that  machine,  and  that  no  useful  paper  could 
be  made  by  such  a  machine.  In  fact,  no 
such  paper  was  ever  made  in  England  by 
the  first  machine  in  its  unimproved  state  ; 
nor  was  any  machine  ever  made  or  erected 
in  England  on  the  plan  of  the  first  Specifi- 
cation, the  machine  being  applied  to  experi- 
ment only,  and  not  to  practical  purposes, 
until  the  improvements  of  the  said  patents 
were  made  there :  but  it  was  proved  by 
Mr.  Hall  and  Mr.  Donkin,  that  the  ma- 
chine was  clumsily  constructed  as  a  ma- 
chine, and  was  too  small  to  be  made  use- 
ful in  any  manufactory ;  and  that,  as  they 
were  making  changes  upon  it  for  the  sake 
of  experiments,  it  was  out  of  order. 

The  Chief  Justice  directed  the  jury,  that 
if  they  believed  the  evidence  of  Gamble  as 
to  the  paper  produced  by  him,  it  was  con- 
clusive on  the  point ;  and  the  jury  there- 
upon found  that  the  machine  described  in 
the  first  specification  would  make  paper  for 
useful  purposes. 

On  the  8th  November  1810,  a  commis- 
sion of  bankrupt  issued  against  Henry  and 
Sealy  Fourdrinier,  under  which  they  were 
found  bankrupts;  and  on  the  21st  June 
1816,  the  usual  assignment  was  made  of 
the  bankrupts'  estate  and  effects  to  the 
plamtifls  upon  trust,  for  the  benefit  of  them- 
selves, and  all  others  the  creditors  of  the 
said  Henry  and  Sealy  Fourdrinier,  who 
should  come  in  and  seek  relief  under  the 
said  commission.  There  were  above  twenty 
creditors  of  the  bankrupts  who  proved  their 
debts  under  the  said  commission.  By  the 
7th  section  of  the  above  act,  it  was  enacted 
and  provided,  that  if  the  said  Henry  Four- 
drinier, Sealy  Fourdrinier,  and  John  Gam- 
ble, their  executors,  administrators,  and  as- 
signs, or  any  other  person  or  persons  who 
should  at  any  time,  during  the  said  term 


of  fifteen  years,  have  or  claim  any  right 
title,  or  interest  in  law  or  equity,  in  or  to 
the  said  power,  privilege,  or  authority,  of 
the  sole  making,  using,  and  vending  the 
said  improved  machine,  should  make  any 
transfer  or  assignment  or  pretended  trans- 
fer or  assignment  of  the  said  liberty  or 
privilege,  thereby  vested  in  the  said  Henry 
Fourdrinier,  Sealy  Fourdrinier,  and  John 
Gamble,  their  executors,  administrators, 
and  assigns,  or  any  share  or  shares  of  the 
benefit  or  profits  thereof,  or  should  declare 
any  trust  thereof,  to  or  for  any  number  of 
persons  exceeding  the  number  of  five,  or 
should  open,  or  cause  to  be  opened,  any 
book  or  books  for  public  subscriptions  to 
be  made  by  any  number  of  persons,  in  or- 
der to  the  raising  of  any  sum  or  sums  of 
money  under  pretence  o£  carrying  on  the 
said  liberty  and  privilege  thereby  vested  in 
the  said  Henry  and  Sealy  Fourdrinier  and 
John  Gamble,  their  executors,  administra- 
tors, and  assigns,  or  should,  by  themselves 
or  their  agents  or  servants,  receive  any 
sum  or  sums  of  money  whatsoever,  of  any 
number  of  persons  exceeding  in  the  whole 
the  number  of  five,  for  such  or  the  like 
intents  or  purposes,  or  should  presume  to 
act  as  a  corporate  body,  or  should  divide 
the  benefit  of  the  liberty  and  privileges 
thereby  vested,  &c.  into  any  number  of 
shares  exceeding  the  number  of  five,  or 
should  commit  or  do,  or  procure  to  be  com- 
mitted or  done,  any  act,  matter,  or  thing 
whatsoever,  during  such  time  as  such  per- 
son or  persons  should  have  any  right  or  title 
either  in  law  or  equity,  which  should  be  con- 
trary to  the  true  intent  and  meaning  of  an 
act  passed  in  the  6  th  year  of  the  reign  of 
his  late  Majesty  Geo.  1,  entitled,  "  An  act 
for  the  better  securing  certain  powers  and 
privileges  intended  to  be  granted  by  his 
Majesty,  by  a  charter  for  assurance  of  ships 
and  merchandizes  at  sea,  and  for  lending 
money  upon  bottomry,  and  for  restraining 
several  extravagant  and  unwarrantable  prac- 
tices therein  mentioned,"  or  in  case  the  said 
power,  privilege,  or  authority  should  at  any 
time  become  vested  in,  or  in  trust  for  more 
than  the  number  of  six  persons  or  their  re- 
presentatives, at  any  one  time,  otherwise 
than  by  devise  or  succession,  reckoning  ex- 
ecutors and  administrators  as  and  for  the 
single  persons  they  represent  as  to  such  in- 
terest as  they  are  or  shall  be  entitled  to  in 
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right  of  such  their  testator  or  intestate; 
that  then,  and  in  every  of  the  said  cases, 
all  liberties  and  advantages  whatsoever 
thereby  vested,  &c.  should  utterly  cease, 
determine,  and  become  void,  anything  there- 
in-before  contained  to  the  contrary  thereof 
in  anywise  notwithstanding. 

The  infringement  of  the  patent  by  the 
defendant  was  proved,  and  a  verdict  having 
been  found  for  the  plaintiffs,  in  Hilary  term 
following, 

Mr.  Scarlett  moved  for  a  rule  to  show 
cause  why  the  verdict  should  not  be  set 
aside,  and  a  new  trial  had.  After  going 
through  the  history  of  the  patent,  he  pro- 
ceeded to  offer  several  objections  as  well  to 
the  validity  of  the  patent  as  to  the  suffi- 
ciency of  the  specification.  The  first  ob- 
jection is  this  : — It  appeared  from  the  ad- 
mission of  Mr.  Gamble,  that  he  did  not  take 
out  the  patent  simply  on  his  own  account, 
although,  in  the  specification  and  in  the  let- 
ters patent,  it  is  so  represented,  hut  in  trust 
for  Mr.  Leger  Didot,  who,  at  that  time,  was 
an  alien  enemy.  No  disclosure  was  made 
of  this  fact ;  and  the  grant  from  the  Crown, 
as  having  been  obtained  by  fraud,  is  there- 
fore void.  The  second  objection  goes  to 
the  present  plaintiffs'  right  to  bold  or  to  sue 
upon  the  patent.  They  are  the  assignees 
of  the  Messrs.  Fourdrinier ;  and,  as  such, 
have  received  an  assignment  of  the  patent, 
and  hold  it  in  trust  for  the  creditors.  The 
terms  of  letters  patent,  and  the  reference 
generally  made  in  them  to  the  statute  6  G.  1. 
plainly  preclude  them  from  the  exercise  of 
any  such  trust  for  the  benefit  of  a  greater 
number  than  five  persons  or  their  represen- 
tatives ;  and  declare  that  the  privileges  en- 
joyed under  those  letters  patent  shall,  by 
such  transfer,  cease  and  become  void.  It 
it  true  there  are  exceptions  in  the  statute ; 
but  those  exceptions  only  extend  to  execu- 
tors and  administrators,  and  not  to  the  as- 
signees of  a  bankrupt.  This  view  of  the 
meaning  of  the  act  is  confirmed  by  the  case 
of  Hesse  v.  Stevenson,  (1)  though  there,  in- 
deed, by  a  peculiar  parliamentary  provision, 
the  usual  number  of  five  was  increased  to 
sixty,  which  prevented  the  necessity  of  any 
judgment  being  delivered  upon  this  point. 

{The  Court  here  gave  their  opinions  seri- 
atim, that  the  statute  was  not  intended  to 

(1)  3  Bos.  6c  Pull.  565. 


apply  to  the  assignees  of  bankrupts,  or  to 
any  transfer  or  assignment  by  operation  of 
law,  but  by  die  act  of  the  party  ;  and  Mr. 
Justice  Bayley  and  Mr.  Justice  Holroyd 
were  of  opinion,  that  the  assignees  were  to 
be  considered  for  this  purpose  as  the  re- 
presentatives of  the  bankrupts,  and  not  of 
the  creditors.] 

The  third  objection  is  to  the  first  patent; 
which  it  is  contended  is  void ;  and  if  that 
be  void,  then  will  the  subsequent  one,  for 
the  improvements  and  additions,  also  be 
void.  The  evidence  proves,  that  the  first 
machine,  for  which  that  patent  was  obtained, 
was  wholly  incapable  of  making  paper,  and, 
until  considerable  improvements  were  made, 
was  of  no  use  whatever.  A  machine  had 
made  paper  in  France,  some  of  which  was 
produced,  but  not  in  England ;  nor  was  it 
clear  that  the  machine  brought  over  to  this 
country,  and  used  for  the  purpose  of  trying 
experiments,  and  not  for  making  paper  to 
supply  the  market,  was  the  same  which  had 
made  paper  in  France.  Until  the  second 
patent  was  taken  out  there  was  no  attempt 
to  apply  it  to  the  purpose  of  manufacturing 
paper  in  the  way  of  trade,  nor  would  it 
have  answered.  It  made  no  paper  of  the 
quality  specified,  and  was  not  therefore  such 
a  machine  as  was  set  forth  in  the  letters 
patent.  The  finding  of  the  jury  then,  ill 
this  respect,  was  against  evidence,  and  on 
that  ground  there  should  be  a  new  trial. 
A  fourth  objection  may  be  taken,  which  is 
applicable  to  the  machine  in  its  original ,  and 
in  its  improved  state.  The  patent  is  for  a 
machine  which  will  make  paper  in  single 
sheets,  without  seam  or  joinings,  from  one 
to  twelve  feet  and  upwards  wide,  and  from 
one  to  forty-five  feet  and  upwards  in  length. 
It  must  be  capable  of  making  paper  of  the 
largest  as  well  as  the  smallest  dimensions 
here  named ;  and,  if  it  will  not  do  so  with- 
out any  alteration,  contrivance,  or  new  ad- 
justment by  the  party  who  may  wish  to 
employ  it  as  a  manufacturer,  it  is  not  such 
a  machine  as  will  support  the  patent.  No 
evidence  was  given  that  the  machine  had 
ever  made  such  paper ;  but  on  the  contrary, 
the  opinion  of  men  of  science  was,  that  it 
was  impossible  it  should  do  so,  without 
many  additions  and  alterations,  suggested 
by  the  ingenuity  of  the  manufacturer  or  his 
engineer.  How  the  paper  was  to  be  cush- 
ioned, or  passed  from  one  roller  to  another 
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without  being  damaged,  when  of  a  far  less 
breadth  than  the  extreme  one,  was  not 
mentioned  in  the  specification.  It  might 
indeed,  and  probably  must,  be  done  by 
hand ;  but  the  placing  pf  the  men  who  were 
to  perform  this  operation,  when  the  material 
was  in  so  delicate  a  part  of  the  process, 
was  left  entirely  to  conjecture.  Other  con* 
trivances  and  adjustments  were  also  neces- 
sary before  the  machine  could  be  of  practical 
utility. 

The  fifth  objection  relates  to  the  second 
patent ;  which  purports  to  be  "  for  certain 
improvements  communicated  by  a  foreigner," 
whereas,  with  the  exception  of  one,  whic^ 
was  utterly  useless,  they  were  invented  by 
Mr.  Donkin,  at  that  time  a  workman  with 
the  Messrs.  Fourdrinier.  These  then  were. 
Donkin'a  inventions,  for  which  Gamble  was 
not  entitled  to  take  out  a  patent,  even  sup- 
posing the  Messrs.  Fourdrinier,  who  then 
employed  Donkin,  had  a  right  to  derive 
sach  an  advantage  from  the  ingenuity  of 
their  servant*  This,  however,  upon  the  au- 
thority of  Rex  v.  Arkwright,  (2)  and  a 
case  at  Lancaster  (the  learned  counsel  be- 
hoved Barker  v.  WaldrkK)  relating  to  the 
manufacture  of  hats,  where  the  plaintiff,  in 
an  action  for  the  infringement  of  a  patent, 
was  nonsuited,  because  he  claimed  the  in- 
vention as  his  own,  though,  in  fact,  it  was 
that  pf  his  shopman, — it  is  contended  they 
had  not.  Neither  Gamble  nor  Didot  then 
being  the  inventor  of  the  improvements,  the 
second  patent  is  void.  The  objections  to 
die  specification  are  to  the  first  only,  on 
which  the  others  are  founded.  In  descrip- 
tion, directions,  and  in  terms,  it  is  obscure 
and  unintelligible.  It  is  a  translation  from 
the  French ;  sometimes  the  original  French 
words  are  allowed  to  stand  as  pieds  for  feet, 
and  at  others,  literal  translations  are  given, 
which  convey  any  thing  but  the  correct 
meaning.  By  an  ordinary  mechanic  no  ma- 
chine could  be  constructed  from  this  speci- 
fication, and  even  a  skilful  engineer  admit- 
ted there  was  one  part  of  it  above  his  com- 
prehension. 

Lord  Chief  Justice. — Some  of  the  points 
that  have  been  urged  to  the  Court  are  cer- 
tainly deserving  of  serious  consideration. 
There  may,  perhaps,  be  some,  which,  upon 

(«>  8  Taunt.  395. 


the  reading  of  the  Teport,  and  upon  giving  a 
little  more  attention  to  it  than  we  can  give 
now,  we  should  think  not  deserving  pf  con- 
sideration ;  and,  therefore,  although  we  now 
do  not  limit  the  rule,  but  grant  it  generally, 
it  is  to  be  taken  with  this  understanding — > 
that  when  this  report  is  read,  if  the  Court 
shall,  intimate  an  opinion  that  some  of  the 
pbjections  are  such  as  they  would  not  have, 
granted  the  rule  upon,  if  they  had  been 
possessed  of  the  same  information  now  which 
{hey  will  possess  then,  it  must  be  under- 
stood, that  the  rule  must  be  dismissed  with 
respect  to  those,  and  the  discussion  pro- 
ceeded with  upon  the  others. 

.  Accordingly,  a  rule  to  show  cause  why 
the  verdict  should  not  be  set  aside,  and.  a 
nonsuit  entered  instead  thereof,,  or  a  new 
trial  had,  having  been  granted— on  a  sub- 
sequent day, 

Mr*  Solicitor  General,  Mr.  Marryat,  Mr. 
Gurney  and  Mr.  Currvoodt  showed  cause. — 
The  first  objection,  which  is  to  make  the 
first  patent  void,  and,  consequently,  to  viti- 
ate the  second,  as  well  as  the  act  for  the  ex- 
tension of  the  term,  supposes  that  ft  waa 
held  upon  a  secret  trust  for.  an  alien  enemy. 

It  must  first  be  shown  that  such  a. trust 
existed  in  fact.  And  next,  that,  if  it  did 
exist,  in  point  of  law  the  patent  would  be 
void%  and  not  merely  voidable,  by  the  will  of 
the  crown. — To  the  first;  Let  it  be  conceded 
that  Didot  at  that  time  was  an  alien  enemy; 
still,  it  is  denied,  that  there  was  any  legal 
evidence  to  prove  the  existence  of  the  trust. 
Parol  testimony,  or  admission,  is  not  suf- 
ficient Deeds  must  have  been  executed ; 
and,  to  maintain  this  objection,  those  deeds 
should  have  been  produced,  as  the  strictest 
proof  is  necessary.  But  let  it  be  admitted, 
for  the  argument,  that  at  the  time  of  the 
patent  being  applied  for,  there  was  an  un- 
derstanding that  an  interest  was  reserved  for 
a  foreigner,  does  it  therefore  follow  that  the 
grant  is  void  because  the  crown  was  de- 
ceived ?  On  the  contrary,  the  presumption 
is  the  other  way ;  as  the  patentee  expressly 
states  die  communication  of  the  invention 
by  a  foreigner,  to  whom  it  was  but  fair  to 
infer  some  recompense  would  be  given. 
But,  supposing  the  secret  trust  to  have  ex- 
isted, the  patent  is  not  thereby  void.  The 
right  of  the  alien,  which  is  a  chose  in  ac- 
tion, is  forfeited  to  the  crown,  and  the  crown 
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may,  after  inquisition,  take  tliat  right.  But 
it  is  with  the  crown  to  release,  or  to  carry 
into  execution  the  severity  of  the  law ;  and 
to  assume  or  not,  as  shall  be  thought  fit, 
the  interest  of  the  foreigner.  There  has 
been  no  inquisition ;  neither  has  the  crown 
sued  in  Chancery  (if  this  be  a  trust  for  a 
foreigner,)  to  have  the  trust  executed,  and 
no  scire  facias  to  repeal  the  patent  has  been 
brought.  And  shall  it  be  contended,  that 
the  defendants  can,  by  this  mode  of  pro* 
ceeding,  do  what  the  crown  has  not  chosen 
to  do,  and  operate  a  repeal  of  the  patent  in 
any  but  the  mode  prescribed  by  law  ?  Admit- 
ting this  foreigner's  rights,  if  he  has  any,  to 
have  been  forfeited  in  war,  the  return  of  peace 
has  discharged  the  cause  of  forfeiture:  At- 
torney General  v.  Weeden,($)  Neither  in 
fact,  nor  in  law,  then,  is  the  first  objection 
maintained. — The  third  objection  depends 
upon  the  view  taken  of  the  evidence;  which 
was  entirely  for  the  jury.  The  original 
machine  made  use  of  in  France  in  the  ma- 
nufacture  of  paper,  some  of  which  paper 
was  produced  by  Mr.  Gamble,  was  the  same 
machine  afterwards  employed  in  this  coun- 
try. If  so,  the  objection,  thattao  paper  was 
ever  made  by  the  first  machine,  is  not  te- 
nable. 

The  fourth  objection  is,  that  the  patent 
was  granted  for  a  machine  to  make  paper 
of  different  widths,  when,  in  fact,  that  used 
by  the  plantifis  would  make  paper  of  only 
one  width.  This  is  a  question  as  to  the 
construction  of  the  patent ;  and,  in  case  of 
difficulty,  the  specification  must  be  resorted 
to  in  order  to  explain  it.  But  the  patent 
is  sufficiently  clear,  and  is  not,  as  is  con- 
tended, granted  for  a  single  machine  that 
will,  at  the  pleasure  of  the  manufacturer, 
make  paper  of  a  variety  of  widths  between 
one  and  forty-five  feet,  but  for  a  machine, 
which,  according  to  its  size,  will  make  pa- 
per always  of  the  same  width,  within  a 
certain  specified  number  of  feet.  Thus,  a 
machine  of  twelve  feet  will  make  paper  of 
that  breadth,  and  a  machine  of  six  feet  of 
six  feet,  and  so  on :  but,  provided  the  ma- 
nufacturer shall  have  occasion  for  papers  of 
different  widths,  then  different  machines 
must  be  employed;  or  different  contri- 
vances, applicable  to  the  old  machine,  may 


(3)  Parker,  267  ;  Comyna'  Digest,  tit.  Alien,  and 
the  authorities  there  cited. 


be  required,  without  in  any  manner  affecting 
the  sufficiency  of  the  invention  for  which 
thepatent  purports  to  be  granted. 

To  the  objection  as  to  the  originality  of 
the  improvements,  which  Donkin  claims  as 
his,  and  which  Gamble  asserts  were  com- 
municated by  Didot,  little  need  be  offered. 
It  would  be  difficult  to  say  to  whom  die 
merit  is  due ;  Donkin's  claim  cannot  nega- 
tive that  of  Didot.  It  is  possible  they  both 
have  equally  just  ones,  as  the  thoughts  of 
men  of  science  applied  to  the  same  subject 
will  often  follow  the  same  track,  and  devise 
similar  expedients  to  remedy  any  defect. 
The  objection  as  to  the  use  of  French  terms, 
and  die  difficulty  of  understanding  the  first 
specification,  was  sufficiently  answered  by 
the  evidence.  The  only  part  which  was 
considered  to  be  ambiguous,  applied  to  the 
cutting  of  the  paper  after  it  was  made,  and 
not  to  the  making,  which  is  quite  imma- 
terial, 

Mr.  Scarlett  and  Mr.  Brougham  in  reply. 
—If,  as  it  seems  to  be  admitted,  the  interest 
of  Didot,  an  alien  enemy,  would  be  a  good 
objection,  in  the  proceeding  by  scire  facias, 
to  repeal  the  patent,  it  may  be  equally  given 
in  evidence,  and  is  a  sufficient  answer,  in 
an  action  for  the  infringement.  This,  how- 
ever, it  is  not  necessary  to  press ;  as  the 
case  may  confidendy  be  rested  upon  die 
general  maxim,  that  where  the  crown  is 
deceived  in  a  grant,  that  grant  is  void.  The 
communication  by  a  foreigner  is,  indeed, 
stated  in  the  letters  patent,  but  the  material 
circumstance,  of  that  foreigner  residing 
abroad,  is  wholly  omitted.  This  is  a  suf- 
ficient concealment  to  infer  that  the  crown 
was  deceived,  and  acted  unadvisedly,  and  to 
make  the  grant  therefore  of  no  effect.  The 
terms  objected  to  are  not  immaterial,  but 
some  of  them  apply  to  the  most  essential 
parts  of  the  machinery,  where,  if  there  were 
any  mistake,  the  manufacture  could  not  be 
accomplished.  Thus,  the  endless  wire- 
web  is  called  a  sheet  of  copper,  perhaps, 
from  the  resemblance  of  sound  to  English 
ears,  between  fil  de  cwvre  and  feuiUe  de 
cuivre ;  whatever  may  have  been  the  cause 
of  the  mistake,  it  renders  the  description 
obscure ;  and,  were  a  machine  to  be  con- 
structed from  it,  the  machine  would  not 
only  not  answer  the  purpose  proposed,  but 
be  utterly  useless. 
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The  Court  took  time  to  consider ;  and, 
on  this  day,  judgment  was  delivered  by 

The  Lord  Chief  Justice. — We  need  not 
trouble  the  counsel  any  further  in  this  ease. 
It  appears  to  me,  that  one  of  the  objections 
which  has  been  taken  in  this  case,  is  a  valid 
objection,  and  must  prevail;  and,  conse- 
quently, it  is  not  necessary  to  go  further 
into  the  argument.  By  the  patent,  it  ap- 
pears that  the  patentee  has  represented  to 
the  crown,  that  he  was  in  the  possession  of 
a  machine  to  make  paper  in  single  sheets, 
without  seam  or  joint,  from  one  to  twelve 
feet  in  width,  and  from  one  to  forty-five  in 
length.  Upon  this  representation  the  patent 
was  granted.  The  consideration  of  the 
patent  is  the  invention  of  a  machine  for 
making  paper  in  sheets  of  a  width  and  length 
varying  within  the  extreme  points  I  have 
mentioned.  Now,  if  any  material  part  of 
this  representation  should  not  be  true,  the 
consideration  so  far  fails,  and  the  grant  is 
consequently  void;  and  the  defendant  in  the 
action  has  a  right  to  say  it  is  so. 

Now,  it  appears  to  me  to  be  impossible 
to  say  that  both  the  width  and  the  length 
are  not  important  parts  of  this  representa- 
tion* If  die  representation  had  mentioned 
length  only,  the  patent  would  have  been 
granted  for  that  invention ;  which  would 
have  been,  as  an  imryovement  in  science, 
eminently  useful,  as  a  saving  of  time  and 
manual  labour  in  a  very  considerable  de- 
gree ;  but,  although  we  may  think  this  is 
competent,  we  are  not  at  liberty  to  pro- 
nounce judicially  that  it  would  have  been  so* 
We  roust,  therefore,  see  whether  the  repre- 
sentation was  true.  It  has  been  contended, 
in  support  of  the  patent,  that  the  recital 
does  not  purport  that  paper  of  different 
widths  was  to  be  made  by  one  and  the  same 
machine,  but  that  it  may  mean  only  that 
different  widths  might  be  obtained  by  diffe- 
rent machines,  each  adapted  and  constructed 
to  a  particular  width.  I  think  this  con- 
struction of  the  recital  cannot  be  the  correct 
one ;  for  it  is  a  very  different  thing  whether 
a  manufacturer  has  to  supply  himself  with 
many  different  machines,  or  one  only  capa- 
ble of  accomplishing  all  the  ends  to  be  ob- 
tained ;  and  if  the  width  is  not  to  be  con- 
sidered material,  I  do  not  see  how  the  length 
is.  1*hen  the  representation  can  only  be, 
that  the  party  has  invented  a  machine,  by 


the  use  of  several  of  which  paper  of  various 
lengths  may  be  made  without  seam  or  joint. 
But  this  would  be  a  departure  from  the  lan- 
guage of  the  specification,  which  shows  that 
whatever  was  to  be  done,  was  to  be  done  by 
one  and  the  same  machine. 

Then  if  the  representation  is,  as  I  conceive 
it  to  be,  that  various  widths  can  be  made  by 
one  machine,  we  must  look  at  die  evidence  to 
discover  whether  the  patentee  was  possessed 
of  a  machine,  or  the  invention  of  a  machine, 
supposing  the  machine  not  actually  to  exist, 
capable  of  accomplishing  this;  and,  unfortu- 
nately, the  evidence  shows  he  waa  not.  I  say 
unfortunately,  because  it  is  to  be  lamented 
that  the  benefit  of  an  advantage,  great  as  it  is 
with  regard  to  labour,  science,  and  expense, 
should  be  lost  to  those  persons.  Now  the 
patentee  was  possessed  of  one  machine,  and 
one  only,  and  that  adapted  to  one  width, 
and  one  degree  of  width  only ;  it  is  clear  he 
was  not  possessed  of  any  method  by  which 
different  degrees  of  width  might  be  manu- 
factured, either  by  his  machine  or  any  other. 
I  think  it  is  clearly  admitted  to  be  a  sub- 
sequent improvement  by  which  a  machine 
was  discovered  capable  of  making  paper  of 
widths  varying  within  certain  limits,  though, 
perhaps,  not  extending  much  beyond  the 
widths  stated  in  the  first.  The  specifica- 
tion, enrolled  under  the  act,  appears  suf- 
ficiently to  describe  such  a  machine,  and  the 
mode  of  adjusting  it  to  different  degrees  of 
widths;  but  I  incline  to  think,  that  the 
representation  under  the  second  patent  does 
not.  I  think,  Mr.  Donkin  in  his  evidence 
says,  one  of  the  improvements  he  mentioned 
was  to  effect  that.  I  read  the  specification 
with  a  great  deal  of  attention  last  night ; 
but  it  does  not  appear  to  me  that  that  is  the 
case.  The  lateral  bars,  by  which  the  width 
is  to  be  governed,  are  to  be  placed  at  the 
extremity  of  the  web,  and  not  upon  the 
web,  as  in  the  latter :  in  a  machine  so  con- 
structed, where  the  ruling  bars  are  placed 
at  the  extremity  of  the  web,  the  paper  must 
be  of  that  width.  The  first  specification  is 
evidently  confined  to  one  width,  and,  in- 
deed, from  the  witnesses,  it  appeared  there 
was  nothing  in  that  specification  that  would 
enable  them  to  alter  the  width ;  although, 
some  of  them  said,  they  could  invent  a 
machine  to  do  it;  but  the  patent  must  show 
it.  Then  can  the  last  specification  be  taken 
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to  furnish  an  answer  to  the  objection? 
Upon  that  there  was  some  argument  as  to  the 
true  construction  of  the  act;  but  taking  the 
construction  most  favourable  to  the  patent, 
and  supposing  the  act  so  far  to  substitute 
the  last  specification,  in  the  place  and  stead 
of  the  former,  as  to  remove  all  formal  ob- 
jections— though  this  point  we  do  not  give 
an  opinion  upon — still  the  specification  can* 
not  so  far  operate  retrospectively  as  to 
enable  the  patentee  to  say,  that  he  possessed 
in  the  year  1801,  or  then  had  discovered 
and  invented  a  machine,  which  it  appeared 
he  did- not  possess,  and  did  not  discover,  or 
invent,  till  a  long  time  afterwards.  If  die 
first  machine  had  been  capable  of  producing 
paper  of  different  degrees  of  width,  though 
clumsily,  the  latter  machine  would  have 
been  an  improvement;  but  as  the  first, 
whether  constructed,  and  existing  actually, 
or  in  theory,  was  not  capable  of  effecting 
that,  the  latter  does  not  furnish  an  improve- 
ment upon  the  first  previously  existing,  by 
the  addition  of  some  new  matter,  not  exist- 
ing or  known  at  the  date  of  the  first,  but 
which,  nevertheless,  is  therein  represented 
as  existing,  which  we  cannot  but  consider 
an  important  fact ;  and  the  representation 
then  made  of  the  consideration  being  un- 
supported, it  is  dear  that  the  first  grant 
was  void ;  and  the  two  made  subsequently, 
one  by  letters  patent,  and  the  other  by  the 
act,  must  fall  to  the  ground.  I  feel  myself 
compelled  to  yield  to  this  objection,  and, 
consequently,  the  rule  for  a  new  trial  must 
be  made  absolute.  If,  however,  the  law 
in  this  respect  should  not  be  found  to  be 
the  opinion  of  my  learned  Brothers,  as  1 
own  it  has  appeared  to  me  to  be,  still  there 
must  be  a  new  trial ;  because,  taking  the 
law  not  to  be  so  clear  as  I  have  conceived 
it  to  be,  the  question  ought  to  have  been 
left  to  the  jury  upon  this  inquiry — whether 
the  machine  was  in  any  way  capable  of 
doing  that  which  the  patentee  professes  it 
shall ;  namely,  make  paper  of  different 
widths.  No  such  question  was  left  to  the 
jury.  I  may  say,  at  the  trial,  I  thought  it 
was  clear  the  first  patent  did  not;  therefore 
the  rule  for  a  new  trial  must  be  made  ab- 
solute. 

Rule  absolute. 


DAVIS  V.  PENTON. 


1827.     7 
Feb.  6.    5 

Pleading — Penalty — Liquidated  damages. 

It  is  a  settled  rule,  that  a  sum  of  money 
given  under  an  agreement  by  way  of  penalty 
cannot  be  pleaded  as  matter  of  set-off. 

The  Courts  m  determining  whether  a  nomi- 
nal sum  made  payable  on  breach  of  the  con- 
ditions of  a  contract,  be  m  the  nature  of  a 
penalty  or  of  liquidated  damages,  will  be 
governed  by  the  intention  of  the  parties  ;  but 
if  that  be  doubtful,  by  reason  and  equity, 
generally,  as  it  appears,  inclining  to  consider 
such  sum  as  a  penalty. 

Therefore,  m  an- agreement  for  the  per- 
formance of  several  articles,  wherein  the  par- 
ties bound  themselves  "  in  the  penal  sum  of 
5001.  to  be  recoverable  as  and  by  way  o/ li- 
quidated damages/'  it  was  held,  that  a  plea 
of  set-off,  in  respect  of  this  5001.  alleged  to 
have  accrued  from  a  breach  of  the  agreement, 
was  bad,  as  it  was  in  the  nature  of  a  penalty, 
and  not  of  liquidated  damages* 

This  was  an  action  of  assumpsit.  The 
declaration  stated,  that  by  certain  articles  of 
agreement  made  between  the  plaintiff  of  the 
one  part,  and  the  defendant  of  the  other 
part,  after  reciting  as  therein  is  recited,  to 
wit,  that  the  said  defendant  had  for  many 
years  then  past  exercised  and  carried  on, 
and  did  then  use  and  carry  on,  the  practice 
and  profession  of  a  surgeon,  apothecary, 
and  accoucheur,  and  had  established  a  con- 
siderable connexion  in  such  profession  or 
business,  and  that  having  determined  to 
withdraw  from  the  same,  he  had  agreed 
with  the  said  plaintiff  for  the  sale  to  him  of 
all  his  then  stock,  and  the  good  will  of  his  said 
practice,  and  business ;  and  also  to  demise 
to  him  his  house  in  Great  Surrey-street,  in 
which  the  said  profession  or  business  was 
then  carried  on,  upon  the  terms  following, 
that  is  to  say,  the  sum  of  SOOl.  to  be  paid 
for  the  good  will,  &c.  and  the  lease  of  the 
said  house,  and  the  stock  in  trade  to  be 
taken  and  purchased  by  the  said  plaintiff  at 
a  fair  valuation:  and  that,  in  part  pur- 
suance of  the  said  agreement,  the  said  de- 
fendant had  accordingly  demised  the  said 
tenement,  Arc. ;  and  the  said  defendant  did 
in  further  pursuance  of  the  said  agreement, 
and  for  and  in  consideration  of  the  sura  of 
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400/.  to  the  said  defendant  in  hand  paid  by 
the  said  plaintiff,  at  or  before  the  sign- 
ing of  the  said  articles  of  agreement,  and 
for  and  in  consideration  of  the  further  sum 
of  400/.  (being  the  remainder  of  the  said 
sum  of  800/.  consideration  money  herein- 
before mentioned,)  secured  to  be  paid  to 
the  said  defendant  by  a  bill  of  exchange 
bearing  even  date  with  the  said  agreement, 
drawn  by  the  said  defendant  upon,  and  ac- 
cepted by  the  said  plaintiff,  for  the  said 
sum  of  400/.  and  payable  twelve  months 
after  date,  and  of  the  further  sum  of  170/. 
4*.  (being  the  ascertained  value  of  the  stock 
in  trade,  &c.)  also  secured  to  be  paid  to  the 
said  defendant  by  a  certain  other  bill  of  ex- 
change, drawn  by  the  said  defendant  upon, 
and  accepted  by,  the  said  plaintiff,  payable 
at  two  months  after  the  date  thereof.  The 
declaration  then  went  on  to  state  certain 
covenants  by  each  of  the  parties,  which  it 
is  immaterial  to  set  forth  at  length ;  and  pro- 
ceeded : — And  for  the  performance  of  all  and 
singular  the  agreements  aforesaid,  each  of 
them,  the  said  defendant  and  the  said  plain- 
tiff, did  thereby  bind  and  oblige  himself,  his 
executors,  &c.  unto  the  other,  &c.  in  the 
penal  sum  of  500/.,  to  be  recoverable  for 
breach  of  the  said  agreement  in  any  court 
or  courts  of  law,  as  and  by  way  of  liqui- 
dated damages.  A  breach  of  one  of  the 
articles  of  agreement  was  then  assigned, 
whereby,  it  was  alleged,  that  the  defendant 
had  become  liable  to  pay  to  the  plaintiff  the 
sum  of  500/.  The  second  count  varied 
from  the  first  in  not  stating  the  agreement 
so  fully,  but  contained  the  proviso  for  the 
payment  of  500/.  as  in  the  first  count ; 
alleged  a  breach,  and  the  liability  of  the  de- 
fendant thereupon  to  pay  the  said  sum  of 
money.  The  third  count  was  for  unliqui- 
dated damages,  arising  from  the  deteriora- 
tion of  the  practice  and  business,  by  reason 
of  several  breaches  of  the  agreement  com- 
mitted by  the  defendant  There  was  also 
a  count  for  money  had  and  received,  and  on 
an  account  stated. 

The  defendant  pleaded — first,  the  gene- 
ral issue ;  secondly,  to  all  but  the  third  count, 
that  the  plaintiff  did  not,  nor  would  well  and 
truly  pay  or  discharge  the  said  two  several 
bills  of  exchange,  so  drawn  upon  and  ac- 
cepted by  him,  for  the  said  sums  of  400/. 
and  170/.  4#.  unto  the  said  defendant,  as 
and  when  they  became  due  and  payable, 
Vol.  V.  K.B. 


and  to  the  form  and  effect  of  the  said 
articles  of  agreement  in  that  behalf,  or  at 
any  other  time,  &c. ;  and  thereupon  and 
according  to  the  tenor  and  effect,  true  intent 
and  meaning  of  the  said  articles  of  agree- 
ment in  that  behalf,  he  the  said  plaintiff 
then  and  there  forfeited,  and  became  liable 
to  pay  to  the  said  defendant,  the  said  sum  of 
500/.  in  the  said  articles  of  agreement  men- 
tioned, as  and  by  way  of  liquidated  da- 
mages. The  defendant  also  pleaded  a  set-off 
in  the  further  sum  of  500/.  for  work  and 
labour,  on  the  money  counts,  for  interest, 
and  on  an  account  stated. 

The  plaintiff  joined  issue  on  the  first  plea. 
— To  the  second,  except  as  to  the  500/. 
first  mentioned,  replied,  that  the  causes  of 
set-off  accrued  previous  to  his,  the  plaintiff's, 
bankruptcy ;  and  to  so  much  as  related  to 
the  said  sum  of  500/.  demurred  generally  : 
assigning  also  the  following  special  causes 
of  demurrer : — That  it  is  not  alleged  in  the 
said  second  plea,  that  the  said  bills  of  ex- 
change therein  mentioned  were  presented  to 
the  plaintiff  for  payment,  or  that  he  was 
ever  requested  to  pay  the  same ;  that  the 
said  second  plea  is  double,  in  this,  to  wit, 
that  it  is  alleged  that  the  plaintiff  did  not  pay 
the  said  two  several  bills  of  exchange, 
whereas  it  ought  to  have  been  alleged  that 
the  plaintiff  did  not  pay  one  of  the  said  two 
bills ;  for  that  it  cannot  be  collected  with 
certainty,  whether  the  said  defendant  means 
to  contend  that  the  plaintiff  omitted  to  pay 
both,  or  only  one  of  them ;  and  that  it  is 
merely  alleged  that  the  plaintiff  did  not  pay 
the  said  bills  to  the  defendant,  whereas  it 
ought  to  have  been  alleged  that  the  plaintiff 
did  not  pay  them  either  to  the  defendant 
or  his  assigns,  &c*  The  plaintiff  traversed 
the  allegation  as  to  the  bankruptcy,  and 
joined  issue  in  demurrer ;  and  now 

Mr.  Solicitor  General  in  support  of  the 
demurrer. — The  question  is,  whether,  under 
the  words  of  this  agreement,  the  sum  of 
money  mentioned  is  recoverable  as  a  pen- 
alty or  as  liquidated  damages.  The  Court 
win  always  look  to  the  intention  of  the 
parties,  and,  if  that  be  unequivocally  indi- 
cated by  the  words  employed,  will  always 
decide  in  conformity  with  it  The  parties 
here  certainly  intended,  although  they  used 
the  words  liquidated  damages,  that  the 
500/.  was  to  be  treated  as  a  penalty.  It 
could  never  have  been  the  intention  of  either, 
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that  a  breach  of  any  one  of  the  numerous 
conditions  contained  in  the  agreement,  some 
of  which  are  of  trifling  importance,  should 
expose  the  party  committing  it  to  the  pay- 
ment of  the  full  penalty.  Suppose,  for  in- 
stance, that  the  plaintiff  who  purchased  the 
business,  had  paid  the  whole  of  the  pur- 
chase money,  with  the  exception  of  a  few 
pounds,  at  the  day  specified,  but  had  not 
paid  the  remainder  till  a  day  or  two  after- 
wards, would  he  have  been  liable  to  answer 
in  liquidated  damages  to  the  extent  of  500/.  ? 
Such  a  proposition  will  hardly  be  advanced ; 
yet  the  admission  of  the  plea  of  set-off  will 
allow  it  to  be  tenable.  The  object  of  the 
parties  was  to  secure  the  power  of  proceed- 
ing upon  the  agreement  for  the  damages  ac- 
tually sustained — to  be  estimated  by  the 
jury ;  and  not  to  be  diminished  or  increased 
to  the  sum  named  as  a  penal  sum  in  that 
agreement.  This  reasoning,  and  this  con- 
struction are  confirmed  by  the  case  of 
Astley  v.  Weldon,(l)  which  is  exactly  in 
point  as  to  the  present  question,  as  there 
the  agreement  contained  a  variety  of  cove- 
nants, upon  several  of  which  breaches  were 
assigned,  and  the  damages  sought  to  be  re- 
covered were,  as  here,  to  the  full  amount 
named  in  the  articles.  The  Court  upon 
that  occasion  were  of  opinion,  that  the  da- 
mages were  to  be  considered  as  a  penalty; 
and  Mr.  Justice  Heath  is  reported  to  have 
laid  down  this  principle,  that  "  where  ar- 
ticles contain  covenants  for  the  performance 
of  several  things,  and  then  one  large  sum  is 
stated  at  the  end  to  be  paid  upon  breach  of 
performance,  that  must  be  considered  as  a 
penalty."  If  that  principle  be  correct,  it 
decides  the  present  question,  and  if  then 
applicable,  is  still  mere  so  in  this  instance, 
as  here,  there  are  the  words  "  penal  sum" 
to  lead  to  a  conclusion  as  to  the  intention  of 
the  parties ;  while  there,  there  were  no  such 
words.  '  Upon  these  grounds  it  is  submitted 
that  the  500/.  pleaded  by  way  of  set-off  is 
not  a  sum  certain  and  settled,  but  a  penalty, 
and  therefore,  it  is  quite  clear,  cannot  be 
made  the  subject  of  that  plea.  (2) 

Mr.  Chitty  contra. — The  situation  of  the 
parties  in  this  action  is  not  unimportant. 
The  plaintiff  sues  the  defendant  for  non- 
performance of  an  agreement,  which   he 
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himself  has  violated.  He  sues  for  liqui- 
dated damages,  and  the  defendant  in  his  plea 
may  answer  his  demand  by  setting  up  a 
similar  claim.  The  case  of  Astley  v.  Wei- 
don  does  not  apply,  as  there,  smaller  penal- 
ties were  made  payable  in  case  some  of  the 
articles  were  not  performed,  and  the  larger 
sum  was  evidently  not  proposed  as  a  com- 
pensation for  any  injury  sustained  from  a 
breach  in  any  of  those  minor  points.  The 
present  defendant  parted  with  his  business 
for  the  bills  of  exchange,  which  have  not 
been  paid,  and  for  this  breach,  the  sum  in 
question  cannot  be  considered  as  excessive. 
The  words  used  in  this  agreement,  which  it 
has  been  contended  are  so  forcible  in  mark- 
ing the  intention  of  the  parties,  are  not  more 
conclusive  than  those  in  Barton  v.  Glover. (3) 
There  the  term  forfeiture  occurred,  yet  the 
Court  decided  that  the  sum  to  be  recover- 
ed was  in  the  nature  of  liquidated  damages. 
Reilly  v.  Jones  (4)  is  also  expressly  in  point, 
both  as  respects  the  words  of  the  agreement 
and  the  alleged  breach ;  and  the  decision 
there  given,  as  well  as  the  general  prin- 
ciples always  adopted,  sustains  the  de- 
fendant's plea.  Another  point  also  arises 
upon  the  replication,  and  that  is,  if  the  re- 
plication as  to  the  bankruptcy  be  true,  the 
right  to  recover  upon  this  agreement  has 
been  vested  in  the  assignees,  and  they  are 
the  proper  parties  to  bring  the  action: 
Brandon  v.  Pate.  (5) 

Mr.  Solicitor  General  in  reply. — The  cases 
cited  as  precisely  similar,  are  clearly  and 
essentially  distinguishable.  In  each  of  those 
cases  there  were  words  which  plainly  ex- 
pressed the  intention  of  the  parties,  and 
compelled  the  Court  to  decide  as  they  did. 
Here,  the  intention  is  at  least  doubtful,  and 
reason  and  probability  are  both  against  the 
defendant.  The  question  upon  the  bank- 
ruptcy cannot  be  introduced  in  this  argu- 
ment. If  the  defendant  would  have  taken 
advantage  of  it,  he  should  have  set  it  up  in 
his  plea. 

Lord  Chief  Justice  Abbott. — 1  consider 
that  the  plaintiff  lias  brought  this  action  for 
what  he  can  obtain,  and  not  for  liquidated 
damages.  (The  learned  Judge  here  stated  the 
agreement  and  declaration,  arid  proceeded  to 
observe) — The  defendant  in  his  plea  alleges 

(3)  Holt  Rep.  43. 

(4)  8  Moore,  t5*. 

(5)  9  H.  Bl.  308. 
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that  the  plaintiffdid  not  duly  pay  the  bills  of 
exchange,  whereupon  he  became  liable  to 
pay  the  sum  of  500/.,  as,  and  by  way  of 
stipulated  damages.  Now,  supposing  that 
the  defendant's  conclusion  as  to  the  liabi- 
lity be  true,  then  it  would  equally  attach, 
according  to  the  argument  which  has  been 
put,  although  the  plaintiff's  default  were  to 
the  smallest  amount.  If  the  plaintiff  had 
paid  the  larger  bill  when  due,  and  had  paid 
the  smaller  a  day  after  it  should  have  been 
paid,  or  had  paid  the  greater  part  of  it  in 
good  time,  but  the  residue  subsequently,  he 
would  be  equally  liable,  according  to  this 
plea,  to  forfeit  the  500/.  But  I  cannot  see 
that  there  is  any  thing  in  this  agreement 
leading  to  so  absurd  a  conclusion ;  nor  do  I 
think  that  the  parties  meant  it  to  have  such 
an  effect.  The  expressions  used,  indeed, 
are  strange,  and  contradictory  ;  the  sum  of 
money  is  first  called  a  "  penal  sum,"  and  is 
afterwards  made  recoverable  as  "  liquidated 
damages.'1  It  is  impossible  that  it  can  be s 
considered  as  both,  or  that  both  can  stand. 
We  must  be  guided  in  our  construction  by 
what  justice  requires,  which  certainly  is  not 
that  this  is  liquidated  damages.  As  to  the 
bankruptcy,  as  it  has  not  been  pleaded,  it 
cannot  in  this  form  come  under  the  notice 
of  the  Court, 

Mr.  Justice  Bay  ley. — The  question  is,  if 
this  sum  of  500/.  be  stipulated  damages  or 
a  penalty  ?  If  it  applied  to  a  perfect  breach 
of  the  whole  contract,  I  should  say  it  would 
be  liquidated  damages  ;  but  as  it  is  equally 
applicable  to  any  one  of  its  parts,  I  conclude 
it  is  a  penalty.  The  manifest  intention  of 
the  parties  to  consider  it  as  the  one  or  the 
other,  must  of  course  determine  the  deci- 
sion of  the  Court ;  but  here  there  is  a  great 
doubt  upon  that  point.  Supposing,  that 
upon  any  one  breach  of  this  agreement  the 
sum  of  500/.  could  be  recovered,  would  not 
the  damages  be  out  of  proportion  with  the 
injury  ?  If  the  plaintiff  had  paid  no  part  of 
the  800/.,  was  the  defendant's  claim  against 
him  to  be  limited  to  500/.  only,  or  was  it 
to  be  increased  to  that  amount,  if  the  whole 
was  discharged  within  a  few  pounds  ?  This 
can  hardly  have  been  intended,  but  we  must 
conclude  that  the  parties  did  not  mean  to 
fix  either  the  maximum  or  minimum  of  da- 
mages, but  to  have  them  regulated  by  the 
injury  actually  sustained.     The  objection 


made  as  to  the  plaintiff's  right  of  action 
cannot  now  be  discussed,  but  it  may  be  ob- 
served, that  it  does  not  irresistibly  follow 
that  it  would  vest  in  the  assignees.  They 
were  not  bound,  but  might  refuse  to  take 
the  business ;  and  in  that  case  the  right  of 
action  would  not  have  passed  to  them. 

Mr.  Justice  Holroyd  and  Mr.  Justice  Lit- 
tledalc  concurred  with  the  other  Judges,  and 
accordingly 

Judgment  for  the  plaintiff. 


1827 
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HINDLEY  V.  THE  MARQUIS  Off 
WE3TMEATH. 


Baron  and  Feme — Deed  of  Separation — 
Creditor. 

1.  A  deed  providing  for  an  immediate f 
and,  m  some  cases,  for  a  future  separation 
of  husband  and  wife,  may  be  valid  in  law. 

2.  Bt+t  tvliere  a  deed  imports  an  immediate 
separation,  and  the  parties  do  not  intend  im- 
mediately to  separate,  and  in  fact  do  not  se- 
parate, but  continue  to  live  together,  ostensibly 
as  man  and  wife,  for  some  time  subsequent  to 
its  execution,  it  will  not  be  considered  as  legal 
or  binding. 

3.  And,  Quazre :  If  a  wife,  while  living 
apart  from  her  husband,  under  a  valid  deed 
of  separation,  contract  a  debt,  can  the  credi- 
tor in  any,  and  in  what  manner,  avail  himself 
of  that  deed  ? 

The  plaintiff  is  a  carpet-manufacturer. 
This  action  was  brought  to  recover  the  sum 
of  521.  19*.  for  goods  sold  and  delivered  : 
when  the  cause  was  called  on  for  trial,  at 
the  Sittings  after  Michaelmas  term  1828,  it 
was,  by  consent,  referred  to  a  gentleman  at 
the  bar,  who,  after  hearing  the  witnesses  of 
both  parties,  made  his  award,  dated  28th  of 
April  1825,  of  which  the  following  is  the 
substance. 

"  I  do  award,  order,  and  determine,  that 
the  verdict  found  for  the  said  plaintiff  by 
the  jury,  be  vacated,  and  that  in  lieu  thereof 
a  verdict  be  entered  for  the  defendant. 

"  I  dor  also  certify  by  this  my  award,  that 
I  do  find  and  determine,  that  the  plaintiff  is 
entitled  to  recover  against  the  defendant  the 
sum  of  52/.  19*.  in  respect  of  a  debt  in- 
curred by  the  defendant's  wife,  in  case  the 
defendant's  wife,    Lady   Westmeath,   was 
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living  apart  from  the  defendant,  under  a 
deed  of  separation,  valid  at  the  time  that 
debt  was  incurred.  As  to  this  point,  I  do 
find  the  following  facts,  upon  which  my 
award  is  founded.  On  the  17th  of  Decem- 
ber 1817,  a  certain  indenture  of  three  parts 
was  executed  by  the  said  defendant,  then 
the  Earl  of  Westmeath,  of  the  first  part, 
the  Countess  of  Westmeath,  his  wife,  of  the 
second  part,  and  William  Sheldon,  esq.  of 
the  third  part." 

This  deed  recited  a  covenant  in  the  set* 
dement  of  said  Earl  and  Countess  of  West- 
meath, to  convey  certain  premises  to  secure 
a  jointure  of  3000/.  to  the  said  Countess  of 
Westmeath;  but  that  no  provision  was 
thereby  made  for  the  issue  of  the  marriage : 
and  further  recited,  that  disputes  and  dif- 
ferences had  for  some  time  past  existed  be- 
tween  the  said  Earl  of  Westmeath  and  the 
said  countess  his  wife,  and  had  arisen  to 
such  a  height,  that  they  were  on  the  point 
of  separating,  living  apart,  and  not  coha- 
biting with  each  other,  but,  by  the  inter- 
vention of  mutual  friends,  the  said  countess 
had  consented  to  live  and  cohabit  with  the 
said  Earl  of  Westmeath  after  he  should 
have  executed  those  presents,  and  thereby 
made  such  provision  for  their  issue,  and  also 
such  provisional  maintenance  for  the  said 
countess,  as  was  thereinafter  mentioned: 
and  that  there  was  then  issue  between 
them,  one  daughter,  Lady  Rosa  Nugent,  an 
infant,  and  no  other  issue.  It  was  then 
witnessed,  that  for,  and  in  consideration  that 
the  said  Countess  of  Westmeath  had  con- 
sented to  live  and  cohabit  with  her  said 
husband,  he,  the  said  earl,  did  covenant 
with  the  said  William  Sheldon,  by  those 
presents,  that  he  would,  within  twelve 
months,  grant,  convey,  and  assign,  certain 
premises  therein  mentioned,  for  the  term  of 
ninety- nine  years,  upon  certain  trusts  therein 
mentioned.  The  trusts  to  which  this  term 
of  ninety-nine  years  was  subject,  were  as 
follows : — 

"  Provided  always,  and  it  is  hereby  de- 
clared and  admitted  by  the  said  Earl  of 
Westmeath,  that  the  said  Countess  of  West- 
meath hath  agreed  to  live  and  cohabit  with 
him,  upon  this  express  condition,  (that  is 
to  say,)  that,  in  case  it  should  unfortunately 
happen,  that  by  a  renewal  of  such  disputes 
and  differences  as  had  nearly  caused  such 
separation  as  aforesaid,  the  said  Countess 


of  Westmeath  should  find  herself  com- 
pelled to  cease  to  cohabit  with  said  Earl  of 
Westmeath,  and  to  live  separate  and  apart 
from  him,  that  then,  and  in  such  case,  the 
said  William  Sheldon  should  yearly,  during 
the  joint  lives  of  the  said  Earl  and  Countess 
of  Westmeath,  out  of  the  rents  of  the  said 
hereditaments,  &c.  raise  such  clear  yearly 
rent-charge,  or  annual  sum  of  money  of 
lawful  Irish  currency,  as  should  then,  by  the 
advice  of  their  mutual  friends,  be  agreed 
upon  to  be  a  proper  and  sufficient  sum  for 
the  separate  maintenance  of  the  said  Coun- 
tess of  Westmeath,  and  pay  the  same  by 
quarterly  payments,  to  such  person  as  the 
said  Countess  of  Westmeath,  notwithstand- 
ing her  coverture,  and  as  if  she  was  sole 
and  unmarried,  should  from  time  to  time, 
by  any  writing,  direct  or  appoint ;  and  for 
want  of  such  direction,  into  the  proper 
hands  of  the  said  Countess  of  Westmeath, 
for  her  sole  and  separate  use  and  benefit, 
exclusive  of,  and  without  being  subject  to 
the  debts,  controul,  forfeiture,  or  engage- 
menu  of  the  said  Earl  of  Westmeath."  The 
deed  then  provided,  that  her  receipts  should 
be  a  sufficient  discharge  to  the  trustee,  and 
that  the  first  payment  of  the  said  yearly 
rent-charge,  or  annual  sum  of  money, 
should  begin  on  such  of  the  days  of  pay- 
ment as  should  first  happen  next  after  the 
said  Earl  of  Westmeath  and  the  said  Coun- 
tess of  Westmeath  should  separate,  cease  to 
cohabit  and  live  together. 

"  And  the  said  Earl  of  Westmeath  did 
thereby  further  promise  and  agree,  to  and 
with  the  said  William  Sheldon,  his  execu- 
tors, administrators,  and  assigns,  that  on 
such  separation  so  taking  place  as  aforesaid, 
he,  the  said  earl,  should  and  would  enter 
into  and  execute  such  articles  of  separation 
as  are  usual  in  such  cases,  and  necessary  for 
the  security  and  comfort  of  the  said  Coun- 
tess of  Westmeath ;  and  also,  should  do 
and  execute  all  such  other  acts  and  deeds 
as  should  be  necessary  for  the  further  and 
better  securing  the  due  payment  of  the 
„said  yearly  rent,  or  annual  sum  of  money, 
to  the  said  Countess  of  Westmeath,  during 
the  joint  lives  of  her  and  the  said  earl  her 
husband.  And  the  said  Earl  of  Westmeath 
did  thereby  further  covenant  and  agree,  to 
and  with  the  said  William  Sheldon,  his  exe- 
cutors, administrators,  and  assigns,  by  those 
presents,  that  in  the  event  of  such  separa- 
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tion  unfortunately  taking  place  as  aforesaid, 
he,  the  said  Earl  of  Westmeath,  should  and 
would  permit  and  allow  the  said  Lady  Rosa 
Nugent,  their  daughter,  and  also  such  other 
child  or  children  as  they  might  have  be- 
tween them,  to  be  and  reside  with  their 
mother,  the  said  Countess  of  Westmeath, 
and  to  be  educated  under  her  care  and  su- 
perintendence :  and  moreover,  that  in  such 
case,  it  should  and  might  be  lawful  for  the 
said  William  Sheldon,  his  executors,  admi- 
nistrators, and  assigns,  by,  with,  and  out  of 
the  rents,  fines,  and  profits,  of  the  heredita- 
ments and  premises  comprised  in  the  said 
term  of  ninety-nine  years,  to  raise  and 
carry  such  annual  sum  or  sums  of  money  as, 
the  rank,  age,  and  situation  of  such  child 
and  children  being  considered,  should  be 
necessary  and  proper  for  the  maintenance 
and  education  of  the  said  Lady  Rosa  Nugent, 
and  such  other  child  and  children,  while  re- 
maining with  and  under  the  care,  tuition, 
and  direction  of  the  said  Countess  of  West- 
meath* 

"  Provided  always,  nevertheless,  and  it  was 
thereby  declared,  that  neither  the  said  term 
of  ninety-nine  years,  nor  the  provision 
thereby  agreed  to  be  made,  as  well  for  th£ 
said  Countess  of  Westmeath  by  way  of  se- 
parate maintenance,  as  for  the  education 
and  maintenance  of  the  said  Lady  Rosa 
Nugent,  and  other  child  and  children,  should 
be  impeached,  or  deemed  or  construed  to 
be  ceased  or  become  void,  during  the  joint 
lives  of  the  said  Earl  and  Countess  of  West- 
meath, by  reason  of  any  subsequent  recon- 
ciliation which  might  take  place  between 
them;  but  that  the  payment  of  the  said 
sums  of  money,  for  separate  maintenance 
and  education  respectively,  should  only  be 
suspended  during  such  cohabitation  and 
living  together,  but  to  be  revived,  and  be- 
come payable  again,  if,  at  any  future  time, 
any  other  separation  should  unfortunately 
take  place ;  the  first  payment  of  the  said 
sums  of  money  for  separate  maintenance 
and  education  to  commence  and  be  made 
on  such  of  the  said  feasts,  or  days  of  pay- 
ment, as  should  next  happen  after  any  such 
future  separation :  but  such  separation  only 
to  take  place  in  case,  of  ill  usage  or  gross 
abuse  from  the  said  Earl  of  Westmeath  to 
the  said  Countess  of  Westmeath  his  wife. 
The  other  parts  of  this  deed  had  reference 
only  to  the  provision  made  for  fortunes  to 


the  children  of  the  marriage.  After  this 
deed  was  executed,  the  said  Earl  and  Coun- 
tess of  Westmeath  were  fully  reconciled  to 
each  other,  and  continued  to  live  and  co- 
habit together  as  man  and  wife. 

In  August  1818,  articles  of  separation, 
dated  May  SO,  1818,  were  executed  by  all 
the  parties  thereto.  These  articles  were 
between  the  Earl  and  Countess  of  West- 
meath of  the  one  part,  and  Lord  Viscount 
Cranborne,  and  Henry  Widman  Wood,  esq. 
of  the  other  part ;  and,  after  reciting  that 
the  said  Earl  of  Westmeath  had,  at  the  par- 
ticular instance.,  and  at  the  sole  desire  of 
the  said  Countess  of  Westmeath,  his  wife, 
agreed  to  live  separate  and  apart  firqm  her, 
and  to  allow  to  her  and  her  assigns,  during 
the  joint  lives  of  the  said  earl  and  the  said 
countess,  such  separate  maintenance,  and 
yearly  provision,  for  her  and  her  child  or 
children,  as  were  thereinafter  mentioned,  it 
was  witnessed — That  in  consideration  of,  and 
in  pursuance  of  such  agreement,  he,  the  said 
Earl  of  Westmeath,  granted  unto  the  said 
Lord  Viscount  Cranborne,  and  Henry  Wid- 
man Wood,  their  executors,  &c.  certain 
premises,  therein  named,  for  the  term  of 
ninety-nine  years,  if  the  said  ear)  and  coun- 
tess should  jointly  so  long  live,  upon  trust, 
first  to  secure  an  annual  sum  of  1,800/.  for 
the  first  six  years,  for  the  sole  use  of  the 
Countess  of  Westmeath,  and  payable  to  her, 
or  such  person  as  she  might  appoint,  on 
certain  specified  days;  with  the  usual 
powers  to  the  trustees  for  that  purpose : 
and  then,  in  trust,  to  pay  the  surplus  rents 
to  Lord  Westmeath.  And  it  was  thereby 
declared  and  agreed,  that  an  additional 
yearly  sum  of  800/.  was  to  be  raised  for 
the  maintenance  and  education  of  Lady 
Rosa  Nugent,  the  then  only  child  of  the  said 
Earl  and  Countess  of  Westmeath,  an  infant 
of  the  age  of  five  years  or  thereabouts,  and 
of  the  child,  whereof  the  said  countess  was 
then  enceinte ;  but  if  either  the  said  Lady 
Rosa  Nugent,  or  the  said  child  of  which  the 
said  countess  was  then  enceinte,  should  die 
before  the  expiration  of  six  years  from  the 
date  of  those  presents,  the  yearly  sum  of 
2501.  only,  should  be  raised  and  paid  for 
the  maintenance  and  education  of  such  sur- 
viving child,  in  lieu  of  the  said  sum  of 
800/. ;  and  if  both  the  said  children  should 
die  before  the  expiration  of  the  said  six 
years,  then,  from  and  immediately  after  the 
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death  of  such  children,  the  said  sum  of 
300/.  or  2501.  as  the  case  might  be,  should 
cease,  or  not  he  raised  or  paid.  The  deed 
also  contained  a  proviso,  that  on  the  death 
of  either  the  Earl  or  Countess  of  West- 
meath,  or  other  cessation  of  the  said  annui- 
ties, the  term  thereby  granted  should  cease, 
in  case  all  arrears  had  been  fully  paid.  The 
deed  then  contained  covenants  by  the  Earl 
of  Westmeath,  with  the  trustees  for  pay- 
ment of  the  above  annuities  of  1,300/.  and 
300/. ;  and  that  he  should  not,  after  the 
execution  of  the  deed,  intermeddle,  or  con- 
cern himself  with  any  of  the  monies  which 
should  be  paid,  or  come  to  the  hands  of 
the  said  Countess  of  Westmeath,  by  reason 
of  those  presents,  or  the  trusts  therein- 
before expressed ;  but  that  he  would  per- 
mit the  said  trustees,  in  trust  for  the  said 
Countess  of  Westmeath,  and  also  the  said 
Countess  of  Westmeath,  to  have,  and  to 
receive  the  said  annual  sums  or  yearly 
rents,  and  every  part  thereof.  And  also, 
that  it  should  be  lawful  for  the  said  Countess 
of  Westmeath,  notwithstanding  her  cover- 
ture, and  as  if  she  were  sole  and  unmarried, 
by  any  deed  or  writing,  or  by  her  last  will, 
at  her  pleasure,  to  dispose  of  the  arrearages 
of  the  said  several  sums,  or  yearly  rents, 
and  also,  all  her  savings,  and  the  proceeds 
of  the  said  sums,  and  all  and  singular  sum 
and  sums  of  money,  goods,  chattels,  and 
effects,  and  personal  estate  whatsoever, 
which  she  should  at  any  time  have,  or  which 
should  in  anywise  devolve  or  come  to  her 
during  her  life,  to  such  persons  as  she 
should  think  fit.  And  that  he,  the  said 
Earl  of  Westmeath,  should  suffer  such  will 
to  be  proved,  and  acted  on,  without  ob- 
struction, in  the  proper  Ecclesiastical  Court, 
and  that  upon  receipt  or  disposal  of  all, 
or  any  sum  and  sums  of  money,  she,  the 
said  Countess  of  Westmeath,  should  and 
might,  notwithstanding  her  coverture,  and 
as  if  she  were  sole  and  unmarried,  make 
and  sign  valid  acquittances.  And  moreover, 
that  the  said  Countess  of  Westmeath  should 
and  might,  notwithstanding  her  coverture, 
live  separate  and  apart  from  the  said  Earl 
of  Westmeath,  her  husband,  as  if  they  were 
sole  and  unmarried  ;  and  that  she,  the 
said  Countess  of  Westmeath,  should,  from 
thenceforth  be  free  and  discharged  from 
the  power,  command,  restraint,  control,  au- 
thority, and  government  of  the  said  Earl  of 


Westmeath,  and  should  and  might  live  and 
reside  in  such  place  or  places,  and  in  such 
manner,  as  to  her  should  from  time  to  time 
seem  meet :  and  that  the  said  Earl  of 
Westmeath  should  not  molest  or  disturb  the 
said  Countess  of  Westmeath  in  her  manner 
of  living  ;  nor  should,  at  any  time  or  times 
thereafter  require,  or  by  any  means  what- 
soever, either  by  ecclesiastical  censures,  or 
by  taking  out  any  process,  or  by  commen- 
cing or  instituting  any  suit  whatsoever  to 
compel  her,  the  said  Countess  of  Westmeath, 
to  cohabit  or  live  with  him  the  said  Earl  of 
Westmeath  ;  nor  should,  for  that  purpose, 
or  otherwise  use  any  force,'  violence,  or  re- 
straint, to  the  person  of  her  the  said  Coun- 
tess of  Westmeath,  or  sue  or  molest,  or 
cause  to  be  sued  or  molested,  any  person  or 
persons  whatsoever,  for  receiving,  harbour- 
ing, lodging,  protecting,  or  entertaining  the 
said  Countess  of  Westmeath:  but,  that 
she,  the  said  Countess  of  Westmeath,  should 
and  might,  in  all  things,  live  as  if  she  were 
sole  and  unmarried,  without  the  restraint  or 
coercion  of  the  said  Earl  of  Westmeath,  or 
any  other  person  or  persons,  by  his  means, 
privity,  or  procurement.  The  deed  con- 
tained a  covenant  for  further  assurance,  and 
other  usual  covenants  for  the  protection  of 
the  trustees.  For  a  short  time  before,  and 
at  the  time  when  these  last  articles  were 
executed,  Lord  and  Lady  Westmeath  had 
been  and  were  living  together  in  the  same 
house,  apparently  on  friendly  terms,  and 
apparently  also  as  man  and  wife.  They 
continued  so  to  live  together,  after  these 
last  articles  of  agreement  were  executed. 
During  this  period,  namely  in  November 
1818,  Lady  Westmeath  was  delivered  of  a 
son  and  heir,  and  on  that  occasion  Lord 
Westmeath,  who  was  then  residing  in  the 
same  house  with  her,  and  attending  her 
with  great  affection,  communicated  the  in- 
telligence to  his  and  her  friends  and  rela- 
tions, and  received  their  congratulations  on 
the  event.  Subsequently  to  this  period,  at 
Christmas  1818,  Lord  and  Lady  Westmeath 
visited  Lady  Westmeath's  father  and  mother, 
the  Marquis  and  Marchioness  of  Salisbury, 
at  Hatfield.  During  that  visit  they  jointly 
occupied  their  usual  suite  of  apartments 
there ;  and  appeared  to  Lady  Salisbury,  and 
the  rest  of  the  family,  as  living  together  on 
friendly  terms,  and  in  the  usual  manner  as 
man  and  wife.    They  continued  to  live  to- 
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gether  in  this  way,  and  their  mutual  friends 
and  acquaintances  were  not  aware  they  were 
not  living  together  as  man  and  wife.     In 
fact,  however,*  for  a  short  time  before,  and 
from  the  period  of  the  execution  of  the 
last  articles  of  agreement,  Lord  and  Lady 
Westmeath  had  occupied  different  beds,  and 
did   not  cohabit  together;    and   this   was 
known  to  the  immediate  personal  attendant 
of  Lady  Westmeath ;  and,  on  the  part  of 
Lady  Westmeath,  there  was,  in   fact,   no 
real  return  of  affection  and  kindness  to- 
wards Lord  Westmeath  after  the  execution 
of  the  last  deed  of  separation.     This  con- 
tinued till  May  1819,  when  it  became  ap- 
parent to  their  friends  and  relatives  that 
they  were  not  living  on  good  terms  with 
each  other.     In  June  1819,  Lady  West- 
meath, against  the  will  and  entreaties  of 
Lord  Westmeath,  finally  quitted  his  house, 
and  ceased  to  reside  with  him.     They  have 
lived  altogether  separate  ever  since   that 
period,  but  always  against  the  wish,  and 
contrary  to  the  entreaties  of  Lord  West- 
ipeath,  who,  during  the  whole  period,  was 
ready  and  willing  to  have  received  and  pro- 
vided for  Lady  Westmeath  in  his  own  house. 
Notwithstanding  this,  Lady  Westmeath  af- 
terwards, in  November  1819,  whilst  so  living 
apart   from   her   husband,  the  defendant, 
against  his  will,  and  contrary  to  his  entrea- 
ties that  she  would  return  to  his  house  and 
reside  with  him,  contracted  a  debt  with  the 
plaintiff  for  goods,   to  the  amount  of  521. 
19*.     This  was  the  debt  in  question  in  the 
present  case.     I  was  of  opinion,  under  the 
above  circumstances,  that  the  deed  of  se- 
paration executed  in  1818,  was  not  intend- 
ed to  be  accompanied  by  an  immediate  ac- 
tual separation  of  the  parties  at  the  time  it 
was  executed  ;   and  that  not  being  accom- 
panied, nor  intended  to  be  accompanied  by 
such  actual  separation,  it  was  not  valid  from 
the  beginning  :  and  I  also  thought,  that,  if 
valid  at  first,  it  had  been  avoided  by  what 
amounted  to  a  subsequent  rconciliation  of 
the  parties.1* 

The  question  for  the  opinion  of  the  Court 
is,  whether  the  arbitrator  has  rightly  di- 
rected that  the  verdict  found  for  the  plain- 
tiff should  be  vacated,  and  in  lieu  thereof  a 
verdict  be  entered  for  the  defendant ;  or, 
whether  the  verdict,  as  found  by  the  jury, 
should  not  stand. 


The  case  was  now  argued  by  Mr.  Erie 
for  the  plaintiff,  and  Mr.  Broderick  for  the 
defendant. 

Mr.  Erie. — The  only  question  in  dis- 
pute is  upon  the  validity  of  one  or  both  of 
the  deeds  referred  to  by  the  arbitrator.  Ad- 
mitting the  first  of  those  deeds,  viz.  that  of 
1 8 1 7,  to  be  void,  which  it  is  not,  still  the  other 
of  1818,  will  be  sufficient  to  support  the 
plaintiff's  case.  If  the  Court  sustain  the 
latter  of  these  deeds,  the  award  of  the  ar- 
bitrator is  bad,  and  the  verdict  should  be 
against  the  defendant.  It  is  not  necessary 
to  discuss  the  policy  of  agreements  of  this 
nature  :  they  have  been  recognized  as  legal 
by  a  series  of  decisions  in  law  and  equity, 
and  their  provisions  are  enforced.  (1)  This 
deed,  it  has  been  contended,  is  invalid  on 
two  grounds :  first,  because  it  was  made 
with  a  view  to  a  future,  and  not  a  present 
or  immediate  separation;  and,  secondly, 
supposing  it  originally  to  have  been  legal, 
that  there  has  been  a  subsequent  reconcilia- 
tion, whereby  it  is  avoided.  Neither  of 
these  objections  can  be  sustained.  The 
deed,  upon  the  face  of  it,  contemplates  an 
immediate  and  not  a  prospective  separation. 
In  this  respect  it  differs  from  die  case  of 
Durand  v.  Titley,  (2)  which  will  probably  be 
relied  on  with  some  confidence.  There,  the 
deed  was  declared  to  be  void,  for  the  ex- 
press reason  that  it  provided  for  a  separa- 
tion at  some  future  period ;  here,  it  is  not 
so :  and  that  is  an  important  distinction. 
Not  only  does  the  deed  itself  contemplate 
an  immediate  separation,  but,  so  far  as  the 
marriage  state  is  concerned,  the  parties,  in 
fact,  did  separate  immediately  on  its  exe- 
cution. Neither  has  there  been  any  such 
subsequent  reconciliation,  or  real  return  of 
affection,  at  least  on  the  part  of  the  wife, 
as  will  have  the  effect  of  releasing  the  hus- 
band from  his  covenant  to  permit  her  to 
live  apart.  At  no  time,  since  the  day  when 
this  became  a  deed,  has  there  been  matri- 
monial cohabitation.  Although  they  lived 
in  the  same  house,  and  might  appear  to  the 

(1)  See  8  T.  R.  521 ;  2  Vent.  217 ;  SKeb.  563  ; 

2  Bro.  C.C.  90 ;  3  Merir.  256 ;  4  B.  &  A.  419 ; 
and  for  the  objections  urged  against  the  allowance  of 
sorb  deeds  in  respect  of  morality  and  policy — Tbe 
Earl  of  Westmeath  v.  the  Countess  of  Westmeath, 
11  Ves.  jun.  529;  8  T.  R.  546;  11   Ves.  537; 

3  Mer.  268  ;  and  tbe  judgment  of  Lord  Eldon,  Chief 
Justice,  in  Beard  v.  Webb,  2  Bos.  &  Pul,  107. 

(2)  7  Price,  577. 
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world  a*  husband  and  wife,  they  occupied 
separate  beds,  and  this  fact  was  known  to 
her  attendant :  Bateman  v.  Ross,  (3)  Flet- 
cher v.  Fletcher,  (4)  That  mere  cohabita- 
tion does  not  imply  reconciliatioQ,  or  ope- 
rate to  restore  conjugal  rights,  is  clear  from 
the  comment  of  Lord  Coke, (5)  "Note, 
that  cohabitation  is  not  sufficient  without 
reconciliation  made  by  the  husband  sptoite, 
so  as  cohabitation  only  in  the  same  house 
with  the  husband  availeth  her  not"  He  is 
speaking  of  the  action  of  dower  as  restored 
to  the  wife  ;  but  the  same  rule  will  apply 
to  the  marital  rights.  Seeling  v.  Crawley 
(6)  is  an  authority,  that  the  mere  wish  of 
the  husband  for  reconciliation  is  not  suffi- 
cient; and  Guth  v.  Outh(7)  may  also  be 
cited,  although,  as  to  some  points,  it  has 
been  shaken.  (8)  The  present  case  resem- 
bles all  those  where  the  Court  have  con- 
sidered the  deed  as  binding,  with  the  single 
exception  of  the  concealment  from  the 
world  that  domestic  disunion,  and  an  actual 
separation,  had  taken  place.  The  commu- 
nication of  these  facts  would  have  been  of 
no  advantage  to  the  public;  nor  has  their 
remaining  secret  occasioned  any  injury.  If 
not,  the  Court  will  not  decide  that  family 
uneasiness  and  disputes  must  he  made  pub- 
lic, and  thereby  be  rendered  more  irre- 
concileable ;  or  that  a  deed  such  as  the  pre- 
sent, whose  provisions  for  separation  have 
been  complied  with,  shall  be  pronounced 
invalid. 

Mr.  Broderick  contra. — This  deed  was 
either  void  ab  initio,  or  it  has  been  vacated 
by  a  subsequent  reconciliation.  In  no  ma- 
terial respect  does  Durand  v.  Titley  differ 
from  the  present  case.  There,  indeed,  the 
facts  appeared  upon  the  face  of  the  deed  it- 
self; here,  they  are  equally  clear  as  found 
by  the  arbitrator.  In  both  cases  the  deed 
was  originally  void,  as  being  made  not  with 
a  view  to  an  immediate  or  concomitant, 
but  to  a  future  separation.  The  arbitrator 
finds  that  the  parties  had  no  intention  im- 
mediately to  separate,  and  he  finds  facts 


<3)  1  Dow.  *35. 

(4)  *Cox.  99. 

(5)  fd  Irurt.  W«t.f.c.  34. 436. 

(6)  t  Vera.  386. 
(?)  3  Bro.  C.C.  614. 

(8)  See  also  Hoare  v.  Hoare,  3  Bro.  C.C.  614 ; 
3  Ridgew.  Par.  Ca.  968  j  and  Head  v.  Head,  3  Atk. 
547. 


which  show  that  they  did  not  separate  till 
long  afterwards.  First,  however,  suppos- 
ing the  deed  to  have  been  originally  valid, 
it  has  been  vitiated  by  the  subsequent  acts 
of  the  parties.  There  can  be  no  doubt  that 
it  would  be  avoided  by  a  reconciliation ;  and 
here  there  has  been  that  reconciliation. 
Bateman  v.  Ross  is  distinguishable  from 
the  present  case,  as  here  the  parties  are 
apparently  on  the  most  friendly  terms,  and 
appear  so  even  to  their  nearest  relations : 
the  state  in  which  they  live,  and  the  fact  of 
occupying  separate  beds,  is  known  only  to 
one  individual.  Thar  met  is  by  no  means 
conclusive,  nor  ought  it  to  raise  the  legal 

S resumption  that  matrimonial  intercourse 
id  not  take  place,  or  that  the  cohabitation 
was  not  that  of  man  and  wife.  While  thus 
living  together,  who  would  be  responsible 
for  die  contracts  of  the  wife  ?  Surely  the 
husband.  If  so,  that  is  sufficient  to  dis- 
charge him  from  the  covenants  in  the  deed, 
and  to  vacate  it  altogether.  In  the  passage 
cited  from  Lord  Coke,  he  mentions  two 
things  as  necessary  to  restore  the  womantfo 
"her  action  to  demand  dower:"  cohabita- 
tion and  reconciliation.  But  he  does  not 
say  that  cohabitation  is  not  good  ground  to 
infer  reconciliation,  until  the  contrary  be 
shown.  It  is  said,  that  concealment  from 
the  public  was  judicious :  but  here  the  se- 
crecy extends  to  all  save  one  individual,  and 
the  knowledge  of  that  individual  is  confined 
to  a  fact  by  no  means  conclusive.  In  ob- 
jecting to  the  deed,  there  is  no  necessity  to 
dispute  the  decisions  uniformly  given  in 
support  of  agreements  of  this  description. 
The  law,  as  now  established  by  those  deci- 
sions, has,  however,  been  frequently  conai- 
sidered  contrary  to  the  policy  of  the  mar- 
riage state ;  and  the  courts  always  look  at 
such  agreements  with  great  vigilance,  and 
are  not  disposed  to  carry  their  effects  in  the 
smallest  degree  beyond  the  limits  hitherto 
assigned.  This  deed  is  not  within  those 
limits :  it  is  for  a  future  separation ;  and 
such  a  future  separation,  as  clearly  makes 
it  invalid.  In  one  instance  the  Court 
have  declared  covenants  for  a  future  se- 
paration may  be  legal:  Rodney  v.  Chant' 
bets.  (9)  There,  however,  the  necessity  for 
separation  was  to  be  determined  by  the 

(9)  t  East,  283.    See  also  Gawden  a.  Draper, 
t  Vent.  «17.  gailleox  o.  Herbat,  3  Boa.  &  PoH.  444. 
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trustees ;  here,  on  the  contrary,  the  wife's 
will,  or  caprice,  is  alone  to  be  the  tribunal. 
Another  objection  also  offers  to  this  deed ; 
and  that  is,  that  there  is  no  covenant  to  in- 
demnify.    Without  such  a  covenant,  or  a 
sufficient  valuable  consideration,  it  is  bad: 
Jee  v.  Thurhrv ;  (7)  Lesard  v.  Johnson.  (8) 
Mr.  Erie  in  reply.— The  arguments  re- 
specting cohabitation  have  been  negatived 
by  the  arbitrator ;  who  finds,  as  a  fact,  that 
no  matrimonial  intercourse  took  place  sub- 
sequent to  the  deed.     The  liability  of  the 
defendant  to  be  bound  by  his  wife's  con- 
tracts, while,  in  the  eye  of  the  world,  they 
fived  together,  is  admitted ;  but  that  does 
not  make  the  deed  void.     To  the  objection 
that  there  is  no  covenant  to  indemnify ;  that 
is  not  necessary,    provided  there  be  the 
smallest    consideration:     Nunn  v.    WiU- 
more.  (9)    In  that  case  there  was  no  cove- 
nant of  indemnity,  yet  was  the  validity  of 
the  deed  supported,  even  as  against  cre- 
ditors :  and  in  that  of  FUzer  v.  Fitzer,  (10) 
though  deemed  void  as  against  creditors, 
it  was  held  binding  upon  the   husband. 
Both  these  cases  too  applied  to  the  deeds 
of  bankrupts,  at  which  the  Court  always 
look  with  the  utmost  strictness.     Courts 
of  equity  will  also  enforce  the  execution  of 
the  trust  in  a  deed  purely  voluntary.     If 
the  policy  of  sustaining  these  agreements 
be  inquired  into,  its  chief  object  seems  the 
protection  of  the  woman,   and  that  end 
would  be  best  attained  by  deciding  that  the 
defendant  is  liable. 

Lord  Chief  Justice  Abbott. — I  am  of  opi- 
nion that  the  verdict  should  stand  for  the  de- 
fendant; and  that  the  award  of  the  arbi- 
trator is  good.  This  is  an  action  by  a  cre- 
ditor against  the  husband  in  respect  of  a 
debt  contracted  by  the  wife  whilst  she  was 
living  apart  from  that  husband,  and,  as  he 
alleges,  against  his  consent.  The  plaintiff 
cannot  maintain  his  action  unless  the  parties 
were  separated  by  consent;  and  the  consent 
required  for  this  purpose  is  a  consent  valid 
inlaw.     In  order  to  show  that  there  has 

(7)  *  B.  &  C.  553;  2  Law  Journ.  K.B.  81. 

(8)  3  Ves.  353. 

(9)  8  Term  Rep.  529.  See  13  Ves.  443 ;  18  Ves. 
99 ;  Tuner  v.  Warwick,  Fin.  Ch.  Ca.  73 ;  Aneier 
t.  Angier,  Pre.  Cb.  496  ;  Head  v.  Head ;  Yea  v.  Yea, 
t  Dick.  498  ;  Stevens  v.  Olive,  *  Bio.  C.C  99. 

(10)  2  Atk.  511. 

Vol.  V.  K.B. 


been  such  a  consent,  the  plaintiff  relies  upon 
two  deeds.  The  first  of  these  deeds  is 
certainly  not  good :  it  is  a  deed  similar  to 
that  in  Durand  v.  Titley,  by  which  she  is  to 
be  the  sole  judge  when  she  shall  separate, 
and,  on  that  account,  must  be  void.  After 
this  deed  was  executed,  it  appears,  that  the 
parties  continued  to  live  together  matrimo- 
nially until  a  new  deed  was  executed.  This 
second  deed  would  lead  one  to  suppose  that 
they  were  actually  separated ;  but  the  ar- 
bitrator finds  tha't  there  was  no  actual  se- 
paration ;  and,  I  think,  the  conclusion  drawn 
by  the  arbitrator,  that  it  was  not  intended 
to  be  accompanied  by  an  actual  immediate 
separation,  is  correct.  The  deed  then  pur- 
ports to  be  what  it  is  not ;  it  is  not  a  true 
deed,  and  therefore  not  within  that  class  of 
cases  which  have  sustained  deeds  of  a  simi- 
lar nature.  If  this  deed  were  valid,  al- 
though the  annuity  under  it  would  be  pay- 
able, yet  the  husband  would  still  be  liable, 
whilst  they  lived  together,  to  her  debts.  I 
think  then  that  this  was  adeed  to  enable  Lady 
Westmeath  to  separate  from  her  husband, 
and  to  determine  their  mutual  rights  at  her 
own  pleasure.  I  do  not  know  that  in  any 
case  a  creditor  can  avail  himself  of  a  deed 
of  separation  to  sue  the  husband ;  nor  do  I 
by  any  means  say  that  he  can,  if  there  be 
such  a  deed,  sue  the  wife.  If  the  husband 
fail  to  pay  the  separate  maintenance,  the 
trustees  should  sue  to  enforce  that  pay- 
ment. 

Mr.  Justice  Bayley.  —  On  the  general 
ground,  I  think,  that  the  verdict  here  should 
be  for  the  defendant  If  a  husband  turns 
away  his  wife  from  him,  he  sends  her  forth 
with  credit ;  but  where,  in  opposition  to  bis 
will,  and  where  he  offers  to  provide  for  her, 
she  leaves  htm,  then  the  husband  is  not 
liable,  and  the  tradesman  trusts  her  at  his 
peril.  In  such  a  case,  if  there  be  a  deed  of 
separation,  the  creditor  must  apply  to  the 
trustees,  and  the  trustees  may  sue  die  hus- 
band. That  was  done  in  fee  v.  Thurlow. 
As  to  the  deed  of  1817,  I  think  it  was  in- 
valid ;  and  I  also  agree  in  thinking  that  the 
deed  of  1 81 8  was  invalid.  It  was  illegal ;  it 
was  against  public  policy ;  and  it  is  therefore 
void.  No  immediate  separation  was  in- 
tended, but  the  whole  was  a  mere  sliift  and 
contrivance  to  get  rid  of  the  case  of  Durand 
v.  Titley,   and  to  concoct  something  that 
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might  liave  the  appearance  of  a  separation, 
although  in  reality  the  parties,  for  some 
time,  did  not  separate :  they  continued  to 
occupy  the  same  house,  to  live  under  the 
same  roof,  to  associate  together  apparently 
upon  the  most  friendly  terms,  and  could 
not  be  said,  in  any  legal  sense,  to  be  sepa- 
rated. They  had  agreed  indeed  to  a  sepa- 
ration, but,  having  so  agreed,  what  is  their 
conduct?  They  live  together.  Res  ipsa  lo- 
quitur; and  it  would  be  to  violate  all  prin- 
ciple to  hold  this  a  separation.  If  the  cre- 
ditors therefore  have  nothing  to  rely  upon 
but  the  deed,  it  is  invalid,  and  they  must 
submit  to  the  loss. 

Mr.  Justice  Holroyd. — I  am  of  opinion 
that  the  award  is  good.  It  is  found  that 
the  wife  of  the  defendant,  at  the  time  when 
credit  was  given  her  in  respect  of  this  debt, 
was  living  apart  from  her  husband,  and 
without  his  consent.  It  is  questionable  if, 
under  these  circumstances,  a  creditor  could 
avail  himself  of  a  deed  of  separation  to  re- 
cover his  debt.  There  would  be  great  diffi- 
culties in  the  way  of  his  so  doing.  That 
question,  however,  here  need  not  be  deter- 
mined ;  but  we  are  to  see  if  either  of  the 
deeds  referred  to  by  the  arbitrator  is  valid. 
The  first  of  them  is  clearly  void ;  and  so 
also,  in  my  opinion,  is  the  second.  It  im- 
ports an  immediate  separation,  which  does 
not  take  place.  The  finding  of  the  arbitrator 
as  to  the  intention  of  the  parties  is  binding, 
and  will  take  away  all  the  force  of  the  in- 
strument which  declares  an  intention  directly 
contrary. 

Mr.  Justice  Littledale. — I  concur  with  the 
rest  of  the  Court  in  their  decision.  If  a 
man  turns  out  his  wife  from  his  house  with- 
out making  her  any  allowance  or  provision, 
he  is  liable,  to  a  certain  extent,  for  her 
debts.  If  they  separate  by  consent,  and  no 
allowance  be  made  to  her,  he  is  also  liable. 
If  a  provision  be  made  for  her  by  the  hus- 
band, and  it  be  paid,  he  is  discharged ;  but 
his  liability  still  attaches  if  it  be  not  paid. 
If  the  deed  of  1818  were  a  valid  deed,  and 
the  maintenance  under  it  were  unpaid,  then, 
1  think,  the  plaintiff*  would  be  entitled  to 
recover.  On  the  face  of  that  deed  there  is 
no  objection ;  but  the  arbitrator  finds  that 
it  was  not  intended  to  carry  the  covenants 
of  it  into  execution,  and  that  there  was  no 
actual  separation.  It  was  therefore  intended 


merely  as  a  means  of  evading  the  case  of 
Durand  v.  Tiiley ;  was  invalid ;  and  cannot 
be  evidence  of  the  consent  on  the  part  of 
the  husband,  that  his  wile  should  live 
apart. 

Verdict  for  defendant. 


1827.       >    CHECCHI  AND  WIFB  V.  POWELL 

Feb.  7.    5  AND  othebs. 

Baron  and  Feme — Chose  in  Action — 
Abatement. 

A  debt  due  to  the  wife  before  marriage  is 
not  vested  in  the  husband  until  a  judgment  be  " 
recovered  thereon.  If,  therefore,  husband 
and  wife  bring  a  joint  action  in  respect  of 
such  a  debt,  and  before  judgment  the  wife  die, 
the  action  will  abate. 

This  was  an  action,  by  husband  and  wife, 
for  the  recovery  of  a  debt,  due  from  the 
defendants  to  the  wife  previous  to  her  mar- 
riage. Notice  of  trial  had  been  given  and 
countermanded,  and  a  rule  to  enter  up  judg- 
ment as  in  the  case  of  a  nonsuit  thereupon 
obtained.  The  wife  having  died  since  the 
notice  and  countermand, — now, 

Mr.  Russell,  in  showing  cause  against 
the  rule,  contended  that  the  husband  was 
not  bound  to  proceed,  as  the  action  had 
clearly  abated.  The  debt  due  before  mar- 
riage was  a  mere  chose  in  action,  and  had 
never  been  reduced  into  possession.  All 
the  authorities  went  to  show  that  there  must 
be  a  recovery  before  the  debt  could  be 
vested  in  the  husband.  It  was  not  a  debt 
that  would  survive  to  him,  as  the  claim  was 
not  in  his  own  right.  (1)  This  doctrine  was 
laid  down  by  the  Court  in  Beamond  v.  Long, 
(2)  "  that  if  judgment  be  recovered,  and 
the  wife  die,  then  the  husband  may  have  a 
scire  facias  to  execute  that  judgment,"  And 
the  same  was  sustained  in  Woodyemr  ▼. 
Gresham.  (3)  In  no  case  had  it  ever  been 
held  that  any  thing  short  of  a  judgment 
could  have  that  effect. 

Mr.  Halcomb  (contra)  insisted,  that  as 
the  plaintiffs  had  not  gone  to  trial,  the  de- 

(1)  Bacon's  Abridg.  Baron  and  Feme,  C.  5.  and 
F.  1 ;  Co.  Litt  351,  b. ;   S  Vea.  676 ;  1  Vera.  396. 
(«)  Cro.  Car.  208. 
(3)  Cartb.415. 
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fendants  were  entitled  to  have  the  rule  made 
absolute.-— But 

The  Court  said,  that  as  this  was  clearly 
but  a  chose  in  action,  it  could  not  vest  in 
the  husband  until  recovered ;  and  that,  by 
his  wife's  death,  the  action  had  abated :  ac- 
cordingly 

Rule  discharged. 


18ST.     > 
.3.    J 


Feb 


BRAZIER  P.  /ONES,  ESQ, 


Amendment — Escape. 

Where,  in  an  action  against  the  Marshal 
of  the  King's  Bench,  for  the  escape  of  a  pri- 
soner on  attachment,  the  hill  fled  is  entitled,  by 
a  mere  clerical  mistake,  of  the  term  gene- 
rally, instead  of  being  entitled  specially  of 
the  day  whereon  it  is  fled,  the  Court,  on  spe- 
cial demurrer,  will  aUow  it  to  be  amended* 

This  was  an  action  against  the  Marshal 
of  the  King's  Bench  for  the  escape  of  a 
prisoner  in  custody,  on  an  attachment  for 
the  nonpayment  of  costs.  There  was  a 
special  demurrer ;  and  a  rule  to  show  cause 
why  the  bill  filed  and  delivered  should  not 
be  amended,  upon  payment  of  costs,  and  in 
the  mean  time  proceedings  to  be  stayed. 

The  affidavit  in  support  of  the  rule,  made 
by  a  clerk  to  the  plaintiff's  attorney,  stated, 
that  the  cause  of  action  arose  on  die  15th 
of  November  last,  and  that  the  bill  of  the 
plaintiff  against  the  defendant  was  filed  on 
that  day ;  that  the  day  laid  in  the  body  of 
the  bill  was  also  the  said  15  th  of  November ; 
and  that,  at  the  time  when  the  bill  was  filed, 
the  prisoner  was  out  of  the  rules.  It  then 
deposed  that  the  said  bill  was,  in  the  hurry 
of  business,  Inadvertently  entitled  generally 
of  Michaelmas  term,  instead  of  being  en- 
titled specially  of  the  day  whereon  it  was 
filed.  In  reply  to  this,  it  was  alleged, 
amongst  other  matters,  that  notice  of  the 
escape  was  not  given  to  the  Marshal  until 
the  21st  of  November,  when  he  had  sent  to 
the  prisoner's  residence  in  the  rules,  and 
that  the  prisoner  was  at  home. 

Mr.  Campbell,  in  showing  cause,  con- 
tended that  this  was  a  case  in  which  the 
Court  ought  not  to  allow  of  an  amendment, 
so,  if  there  ever  was  an  escape,  there  had 


been  a  recaption,  and  the  prisoner  was  again 
in  safe  custody.  To  extend  the  permission 
now  applied  for,  would  be,  in  fact,  to 
enable  the  plaintiff  to  bring  a  fresh  action. 
The  defendant,  indeed,  would  assent  to  an 
amendment,  which  should  entitle  the  bill  of 
the  day  on  which  notice  of  the  escape  had 
been  given ;  and  this  was  the  utmost  that 
ought  to  be  expected,  and  was  perfectly 
equitable  considering  the  nature  of  the  ac- 
tion. There  was  no  instance  in  which  the 
Court  had  allowed  an  amendment  in  this 
sort  of  action  against  a  gaoler,  except  that 
of  Barnes  v.  Eyles,{\)  and  there  it  was  ex- 
pressly declared  that  the  permission  was 
given  "  under  the  circumstances  of  the  case, 
and  more  particularly,  as,  in  point  of  fact, 
they  had  given  judgment  in  the  plaintiff's 
favour."  The  plaintiff  cannot  expect  to 
amend  as  matter  of  right,  as  the  doing  so 
is  entirely  discretionary  with  the  Court.  In 
the  case  of  Woodroffev.  Williams,  (2)  which 
was  a  qui  tarn  action  on  the  statute  for 
usury,  the  Court  refused  to  give  leave  to 
amend,  because  no  sufficient  facts  had  been 
shown.  For  the  same  reason  the  present 
application  ought  also  to  be  rejected,  as  no 
good  grounds  were  alleged  as  an  induce- 
ment to  extend  this  indulgence.  The  only 
object  of  the  action  was  to  fix  the  Marshal ; 
and  there  was  no  just  or  reasonable  cause 
why  he  should  be  firfed.  The  prisoner  was 
in  safe  custody :  and  moreover,  it  was  to 
be  remembered,  that  it  was  merely  for 
costs,  and  not  for  damages.  The  Court 
would  not  lend  any  facilities  to  so  harsh 
and  extreme  a  proceeding ;  but,  if  the  plain- 
tiff, in  endeavouring  to  take  strict  advan- 
tage of  a  slip  of  the  defendants,  had  himself 
also  made  a  slip,  would  leave  him,  in  his 
turn,  to  its  consequences. 

Mr.  Scarlett  and  Mr.  Comyn  (contrfc) 
argued,  that  as  this  was  a  commitment  in 
execution,  it  was  the  more  incumbent  on  the 
gaoler  to  prevent  an  escape ;  and  he  was 
the  less  entitled  to  expect  indulgence ;  if, 
indeed,  the  plea  of  hardship  could  ever  be 
listened  to.  The  Marshal  was  bound  to 
perform  his  duty  by  keeping  the  prisoners 
in  safe  custody,  and  was  justly  liable  to  this 
action  if  he  neglected  that  duty.  He  had  no 

(1)  z  B.  Moore,  561. 

(2)  6  Taunt.  19 ;  but  flee  Bonfield,  qui  tarn,  &c. 
v.  Milner,  2  Burr.  1098,  and  the  cases  referred  to 
in  the  edition  of  1819. 
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right  to  expect  favour  :  he  well  knew  the 
responsibility  of  his  office ;  and  must  be 
dealt  with  as  the  law  directed.  There  was 
no  distinction  between  the  present  and  the 
case  of  Barnes  v.  Eyles ;  they  were  pre- 
cisely similar.  This  was  an  amendmeut 
merely  formal,  while  the  proceedings  were 
yet  in  paper,  and  such  a  one  as  had  never 
been  refused.  (3) 

[Lord  Chief  Justice  Abbott* — In  an  ac- 
tion against  an  attorney  we  should  not  allow 
the  bill  to  be  entitled  so  as  to  overreach  a 
tender ;  and  this  seems  to  be  analogous.] 

In  actions  against  bail,  and  even  where 
the  alteration  would  extend  to  process  of 
outlawry,  such  amendments  have  been  al- 
lowed. 

The  Court  said,  that  the  amendment  must 
be  allowed.  The  error  had  occurred  ob- 
viously by  a  mere  oversight,  which  the  af- 
fidavit satisfactorily  explained.  It  was  a 
clerical  mistake,  and  should  they  refuse  to 
allow  an  amendment  of  this  description,  it 
would  be  difficult  to  distinguish  in  future 
in  what  cases  such  permission  ought  to  be 
given* 

Rule  absolute,  to  amend  on 
payment  of  costs. 


1827 
Feb 


27      *> 

/-     >        ADDIS   V.   HARRIS. 

Assumpsit — Horse  Warranty. 


Unless  the  special  contract  in  assumpsit 
has  been  clearly  rescinded,  the  plaintiff  can- 
not resort  to  the  money  counts,  to  recover 
bach  money  paid  oh  entering  into  the  con" 
tract. 

Accordingly,  in  an  action  upon  thewarranty 
of  soundness  of  a  horse,  sold  for  20/.,  the 
plaintiff  did  not  prove  the  warranty,  as  de- 
clared upon.  He  then  endeavoured  to  shod, 
that  the  original  contract  had  been  rescinded; 
and  proved,  that  the  defendant,  on  being  in- 
formed thai  the  horse  was  unsound,  promised 
to  call  and  see  the  horse,  and  said,  "  Nothing 
should  be  the  matter,79  He  did  not  call;  the 
horse  was  sent  back  to  him,  and  refused :  he 
offering  51.  back,  and  the  plaintiff  demandmg 

(3)  3  Wilt.  526. 


16/.— The  Court  held,  that  these  facts  did 
not  amount  to  a  rescinding  of  the  special 
contract;  and,  failing  in  the  proof  of  that 
as  averred,  the  plaintiff  could  not  resort  to 
the  count  for  money  had  and  received. 

This  was  an  action  of  assumpsit,  on  the 
warranty  of  a  horse  sold  for  20/.  The  de- 
claration contained  several  counts,  averring 
a  warranty  m  different  forms,  but  in  all,  the 
warranty  was  stated  without  qualification. 
There  were  also  the  usual  money  counts. 

Plea — General  issue. 

On  the  trial  of  the  cause,  before  Mr*  Jus- 
tice Burrough,  at  the  last  Hereford  Assizes, 
the  plaintiff's  evidence  did  not  bear  out  any 
of  his  counts,  in  respect  of  the  alleged  war- 
ranty. He  then  contended,  that  the  defen- 
dant had  rescinded  the  original  contract; 
and  that  he  (the  plaintiff)  was  therefore 
entitled  to  resort  to  the  count  for  money 
had  and  received,  to  recover  back  the  price. 
The  question  as  to  the  rescinding  of  the 
contract  turned  on  the  evidence  of  one 
Hayward,  who  was  present  at  a  conversa- 
tion between  the  plaintiff  and  the  defendant, 
after  the  horse  had  been  some  time  with  the 
plaintiff;  witness,  in  the  course  of  the  con- 
versation, said  to  the  defendant, "  The  horse 
you  have  sold  to  Harris  is  a  spandered  one." 
Defendant  said,  "the  devil  it  is!*'  The 
plaintiff  then  said,  "I'll  send  the  horse 
back."  Defendant  said,  "  don't  send  him 
back  for  a  few  days,  and  I  will  call  and  see 
him,  and  there  shall  be  nothing  the  matter." 
He  never  called  :  the  horse  was  afterwards 
sent  back  to  the  defendant,  but  he  refused 
to  receive  him :  he  offered  5/.,  but  the 
plaintiff  demanded  16/.  To  this  last  ex- 
pression of  the  defendant  (promising  to  call 
and  see  the  horse,)  the  learned  Judge 
directed  the  attention  of  the  jury,  intimating 
it  as  his  own  opinion,  that  it  was  the  same 
as  if  the  plaintiff  had  sent  back  the  horse, 
and  the  defendant  had  accepted  him  ;  but, 
at  the  same  time  leaving  the  question,  as  to 
the  meaning,  with  them.  The  jury  re- 
turned a  verdict  for  the  plaintiff  j-^-and 

Mr.  Ludlow  having  on  a  former  day  ob- 
tained a  rule  to  show  cause  why  the  verdict 
should  not  be  set  aside,  and  a  new  trial  had, 

Mr.  Taunton  showed  cause. — The  de- 
fendant, by  his  conduct,  showed*  that  he 
considered  the  contract  aa  being  rescinded. 
His  offer  to  pay  5L  was  an  admission  of  a 
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cause  of  action,  for  wfaioh  the  jury  were  to 
assess  the  damages*  It  showed  that  the 
warranty,  whatever  it  was,  had  been  broken. 
The  case  of  Payne  v.  Whale  (1)  will  be 
relied  on  by  the  other  side ;  but  the  cases 
are  very  distinct  In  that  case,  the  defen- 
dant said,  "  If  the  horse  were  unsound,  he 
would  take  it  again,  and  return  the  money ;" 
clearly  showing,  that  he  retained  the  terms 
of  the  original  contract.  Here,  the  lan- 
guage of  die  defendant  was  an  admission, 
that  the  contract  was  broken.  The  ques- 
tion, whether  the  defendant  did  or  did  not 
rescind  the  contract,  was  left  with  the  jury, 
and  they  have  decided,  that  he  did.  Where 
the  contract  is  rescinded,  the  money  may 
be  recovered  back,  in  an  action  for  money 
had  and  received.  (£) 

Mr.  Ludlow  contrL—The  case  in  7  East 
m  precisely  in  point  The  contract  was 
kept  open.  The  defendant  expresses  his 
surprise,  when  he  is  informed  the  horse  is 
unsound ;  and  says,  he  will  call  and  see  him. 
This,  so  far  from  being  an  abandonment  pf 
the  contract,  is  an  express  reference  to  it 
There  was  no  acknowledgment  of  any  debt  5 
no  promise  to  pay.  The  defendant's  asse- 
veration merely  went  to  this  t  that  he  would 
see  the  horse,  and  come  to  an  amicable  set- 
tlement ;  but  how  can  this  be  an  abandon- 
ment of  the  contract?  If  it  were  so  held, 
it  would  give  the  plaintiff  an  unfair  advan- 
tage ;  for  it  shut  out  the  question  of  the 
unsoundness.  If  the  plaintiff  had  averred 
the  warranty  as  he  proved  it,  the  defendant 
might  then  have  gone  into  evidence,  and 
have  shown,  that  the  horse  was  not  un- 
sound at  all ;  or  that  he  was  sound  at  the 
time  of  sale. 

Mr.  Campbell  on  the  same  side  was 
stopped. 

Mr.  Justice  Bayley. — All  the  cases  show, 
that  if  the  original  contract  is  open,  the 
plaintiff  cannot  recover  for  money  had  and 
received ;  but  must  rest  his  case  on  the 
contract  The  evidence  of  Hayward  did 
not  amount  to  a  consent  by  the  defendant 
to  take  back  the  horse  and  pay  the  money: 
he  appeared  surprised  on  being  told  of  the 
unsoundness  ;  said,  "  he  would  call  and  see 
the  plaintiff  and  there  should  be  nothing 
the  matter."    This  was  not  even  an  adrais- 

(1)  7  Eaat,  S74. 
(J)  Seiw.  N.P.  100. 


sion  of  the  unsoundness ;  and  still  less,  an 
entire  rescinding  of  the  contract  It  meant, 
"  I  will  call  and  satisfy  myself."  To  put 
a  different  construction  on  the  defendant's 
words,  would  have  this  effect :  that  if  the 
plaintiffhad  proved  the  warranty  as  averred, 
the  defendant  would  be  prevented  calling 
evidence  to  show,  if  he  could,  that  the  horse 
was  really  sound.  His  subsequent  offer  to 
pay  51.  was  not  a  rescinding  of  the  contract ; 
and  the  plaintiff's  demand  of  16&,  which 
was  less  than  the  price,  shows  that  he  did 
not  consider  the  original  contract  as  totally 
rescinded.  I  think,  therefore,  there  should 
be  a  new  trial. 

Mr.  Justice  Holroyd. — The  contract,  as 
set  out  in  the  declaration,  was  not  proved  ; 
and  the  contract,  as  proved,  was  not  re- 
scinded. If  it  was,  for  what  purpose 
should  the  defendant  call  upon  the  plaintiff, 
on  being  told  of  the  unsoundness?  The 
contract  was  therefore  still  open  ;  and  the 
defendant  cannot  shut  it  out,  and  resort  to 
the  count  for  money  had  and  received. 

Mr.  Justice  Littkdale  concurred ;  and 
accordingly, 

Rule  absolute. 


1827.      t 
Feb.  19.  y 

Fraud. 


WEARB  9.  DEARB  AND  OTHERS. 


1 .  A  court  of  justice  will  not  assist  a  party 
to  a  fraud  who  is  proceeding  against  his  com- 
panion in  fraud. — Neither  party  is  to  be  as- 
sisted. 

ft.  But  where  a  fraud  has  only  been  con- 
templated, in  order  to  make  a  pretended  trans- 
fer of  goods  f  and  has  not  been  carried  into 
effect,  either  by  a  formal  instrument,  or  by 
change  of  possession, — it  was  held,  that  the 
owner  of  the  goods  was  not  precluded  from 
maintaining  an  action  of  trespass  against  a 
third  person  who  had  forcibly  taken  posses- 
sion of  the  goods. 

This  was  an  action  of  trespass. — The  two 
first  counts  were  framed  upon  the  statute  of 
Henry  6.  c.  9.  relating  to  forcible  entry, 
and  charged  a  forcible  entry  by  the  defen- 
dants into  the  plaintiff's  dwelling-house,  and 
a  dispossession  of  the  plaintiff  thereof.  The 
third  count  charged  a  breaking  and  entering 
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the  plaintiff's  dwelling-house,  and  taking 
thereout  a  quantity  of  furniture  belonging  to 
the  plaintiff. 

Plea — General  issue. 

The  cause  was  tried  before  Mr.  Justice 
Gaselee,  at  the  Summer  Assises  for  1826, 
when  a  verdict  was  found  for  the  plaintiff, 
for  54L  to  be  reduced  to  a  farthing,  if  the 
Court  should  be  of  opinion  that  the  plaintiff 
was  not  under  the  circumstance  entitled  in 
this  action  to  recover  the  value  of  the 
goods* 

The  plaintiff  had  been  a  painter  at  Bath, 
and  had  taken  a  house  in  Norfolk-build- 
ings in  that  city,  and  furnished  it  with 
goods  which  had  been  supplied  on  credit  by 
several  tradesmen,  some  of  whom  were  de- 
fendants in  this  action. 

The  tradesmen  becoming  apprehensive 
that  they  would  not  be  paid,  went  with 
their  workmen  to  the  house,  and  forcibly 
took  away  the  goods.  It  was  not  attempted 
on  the  trial  to  justify  this  conduct  in  point 
of  law ;  but  it  was  contended  that  the 
plaintiff  had,  by  his  own  act,  deprived  him- 
self of  all  right  of  property  in  the  goods 
under  the  following  circumstances. 

The  plaintiff  and  one  Neale,  had  contem- 
plated a  fraudulent  sale  of  the  goods  to 
Neale,  in  order  that  the  latter  might  appear 
as  the  true  owner  of  them.  This  was 
shortly  before  the  trespass  now  complained 
o£  In  pursuance  of  this  design,  a  receipt  was 
prepared  for  the  pretended  amount  of  the 
goods  sold ;  and  some  halfpence  were  pass- 
ed from  Neale  to  Weare,  in  order  that  the 
witness  to  this  transaction  might  be  enabled 
to  swear  that  "  money'1  had  passed.  It  did 
not  appear  that  any  formal  act  had  been 
done  to  pass  the  possession,  or  that  any 
other  instrument  had  been  executed  to 
transfer  the  property  $  though,  in  point  of 
fact,  Neale  had  taken  some  of  the  goods 
away.     The  receipt  was  not  produced. 

Mr.  Merewether  had  obtained  a  rule  to 
show  cause  why  the  damages  should  not 
be  reduced  to  one  farthing ;  the  defendants 
not  being  able  to  apply  for  a  nonsuit  in 
consequence  of  the  breaking  and  entering 
the  house,  which  could  not  be  justified. 

Mr.  Bingham  and  Mr,  Coleridge  showed 
cause.  There  was  no  pretended  transfer 
of  the  goods.  The  possession  was  not  part* 
ed  with.  There  might  be  a  fraud  in  con- 
templation;   but    there  was  no  evidence 


whatever,  that  It  was  carried  into  effect,  so 
as,  in  form,  to  divest  the  plaintiff,  either  of 
the  right  of  property  or  the  possession. — 
Here  they  were  stopped  by  the  Court,  who 
called  upon 

Mr,  Merewether  to  support  this  rule.— 
The  fraudulent  act  in  cases  like  the  pre- 
sent, binds  him  who  is  a  party  to  it ;  though 
it  binds  no  one  else.  The  parties  acted  in 
fraud;  they  believed  they  had  done  all 
that  was  necessary  to  complete  the  fraud ; 
and  they  should  therefore  be  bound  by  it. 
—But 

The  Court  wen  of  opinion  that  the  evi- 
dence did  not  show  either  a  tranfer  of  the 
property  or  a  giving  of  possession  by 
Weare  to  Neale.  As  to  so  much  of  the 
goods  as  had  been  taken  away  by  Neale, 
the  question  might  probably  be  different  if 
the  plaintiff  should  bring  an  action  against 
him  to  recover  them  back.  In  cases  of 
fraud,  the  rule  of  law  undoubtedly  was, 
potior  est  conditio  possidentis*  But  here, 
though  fraud  had  been  contemplated,  it  was 
not  completed,  and  the  plaintiff  had  not 
parted  with  the  possession  of  the  goods. 

Rule  " 


1627.      7      GEIPVITH  0.  THOMAS  AND 

Feb.  22.  3  others. 

Jury. 

1.  Neither  party,  nor  either  of  the  showers, 
should  hold  any  communication  with  such  of 
the  jury  who  view  the  locus  in  quo,  touching 
the  matter  in  issue. 

St.  If  there  should  be  any  improper  comr 
munication  with  the  jury  before  the  trial,  or 
any  attempt  to  influence  them  by  either  party, 
the  Court  may  set  aside  the  verdict,  in  case  it 
should  be  given  in  favour  of  that  party,  o/- 
though  no  objection  may  have  been  taken  at 
the  time. 

This  was  an  action  of  trespass,  tried  at 
the  last  Glamorgan  Great  Sessions,  when  a 
verdict  was  found  for  the  defendants.  Mr. 
Maule  had  obtained  a  rule  to  show  cause 
why  the  verdict  should  not  be  set  aside  and 
a  new  trial  had.  The  motion  was  made 
under  the  authority  of  the  5  Geo.  4.  c  106. 
ss.  2  and  3.     It  was  founded  upon  affida- 
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vita,  which  were  met  by  others  In  answer ; 
but  the  facts  upon  which  the  Court  gave 
their  opinion  were  the  following : — 

There  was  a  view  ordered  in  the  cause. 
A  shower  attended  on  the  part  of  the  plain- 
tiff: there  were  two  showers  for  the  de- 
fendant; and  the  defendant  also  attended 
himself,  and  spoke  to  the  jury,  who  viewed 
and  interfered  in  the  pointing  out  of  the 
boundaries.  Gwillim,  one  of  the  showers 
for  the  defendant,  spoke  to  the  jury  in  the 
Welch  language,  touching  the  evidence 
which  he  intended  to  give  on  the  trial; 
though,  (as  it  was  sworn,)  the  plaintiff's 
shower  remonstrated  with  him  on  his  doing 
this.  It  also  appeared,  that  jugs  of  beer 
were  taken  to  the  jury  by  the  direction  of  the 
defendants,  and  that  they  partook  of  them. 
A  map  was  likewise  produced  to  the  jury  by 
the  defendant,  with  certain  lines  and  obser- 
vations in  pencil,  professing  to  mark  the 
boundaries,  upon  which  map  the  defendant 
laid  much  stress,  and  this  map  was  not  given 
in  evidence  on  the  trial.  The  plaintiff  knew 
of  all  these  facts  before  the  trial,  except  the 
last  fact  respecting  the  map. 

Mr.  Maulef  on  moving  for  the  rule,  re- 
lied upon  the  following  authorities  : — 

Co.  LiU.  157,  b. :  If  any,  after  he  be  re- 
turned, do  eat  or  drink  at  the  charge  of  either 
party,  it  is  a  principal  cause  of  challenge. 

Co.  Litt.  127,  b. :  If,  before  they  be 
agreed  upon  their  verdict,  they  eat  or  drink 
at  the  charge  of  the  plaintiff,  if  the  verdict 
be  given  for  him,  it  shall  avoid  the  verdict ; 
but  if  it  be  given  for  the  defendant,  it  shall 
not  avoid  it ;  et  sic  e  converso. 

Dyer  37,  b.  pL  45  :  Jury  fined  40d.  each 
for  drinking  ;  and,  55  6.  pi.  10  :  the  eating 
and  drinking  of  jurors  is  only  finable,  if  at 
their  own  costs ;  but  otherwise,  if  it  be  at 
the  costs  of  a  party,  for  that  induces  affec- 
tion and  suspicion. 

Mounson  v.  West,  1  Leon.  132 :  Three 
jurors,  who  had  eaten  figs,  fined  41.  each : 
two  who  had  pippins,  but  had  not  eaten, 

Rex  v.  Burdeit,  12  Mod.  Ill :  If  the 
jury  eat  and  drink  at  the  charge  of  the  party 
for  whom  the  verdict  is  found,  it  avoids  the 
verdict;  but  if  at  their  own  charge,  they 
are  only  finable. 

Bellamy  v.  Player,  1  Freeman,  79 :  Ver- 
dict set  aside  in  a  summary  way  upon  an 
affidavit,  that  the  jurors  did  eat  at  the  ex- 


pense of  the  party  for  whom  they  gave  their 
verdict,  before  they  were  agreed. 

3  Black.  Com.  875  :  If  our  juries  eat  and 
drink  at  all,  or  have  any  eatables  about  them 
without  consent  of  the  Court,  it  is  finable ; 
and  if  they  do  so  at  his  charge,  for  whom 
they  afterwards  find,  it  will  set  aside  the 
verdict. 

Buller's  Nisi  Prms,  308 :  If  the  party  for 
whom  the  verdict  is  given,  or  any  for  him, 
deliver  a  letter,  or  other  MS.  not  given  in 
evidence,  it  will  avoid  the  verdict. 

Goodliile  and  Simons  v.  Clarke,  Barnes 
457  :  An  ancient  man  had  been  produced 
to  the  viewers,  and  he  had  acquainted  them, 
that  he  had  known  the  place  many  years, 
and  given  an  account  of  the  boundary,  &c. — 
Improper,  because  it  is  giving  evidence  be- 
fore trial. 

Mr.  Malkin  and  Mr.  Whiteomb  now 
showed  cause.  —  These  objections  might 
have  been  ground  of  challenge,  but  the 
plaintiff  ought  not  to  be  allowed  to  take  his 
chance  of  a  verdict,  and  then  come  forward 
with  objections  known  to  him  at  the  time. 
They  were  all  known  to  him  before  the 
trial,  except  that  relating  to  the  map ;  and 
although  it  might  have  been  better  not  to 
have  shown  it,  yet  it  seems  to  have  been 
done  merely  to  explain,  and  is  not  a  circum- 
stance of  itself  sufficient  to  induce  the  Court 
to  set  aside  the  verdict.  All  the  cases  cited 
apply  to  acts  done  after  the  jury  have  been 
impannelled ;  and  after  the  plaintiff  or  de- 
fendant has  lost  his  power  to  challenge.  In 
cases  of  this  description,  it  is  not  a  matter 
of  course  for  the  verdict  to  be  set  aside ; 
but  the  Court  will  judge  of  all  the  circum- 
stances. In  Wray  v.  Thaw,  (I)  the  Court 
refused  to  interfere,  on  account  of  a  juror 
having  been  misnamed.  If  these  objections 
had  been  taken  as  a  ground  of  challenge, 
they  were  open  to  denial  or  explanation. 

[Mr.  Justice  Bay  ley. — They  Applied  to  all 
the  viewers ;  and  if  the  plaintiff  had  chal- 
lenged them,  there  must  have  been  no  trial, 
or  a  trial  without  the  viewers.] 

At  least  he  might  have  taken  die  objec- 
tion ;  for  he  meant  to  take  it  if  the  verdict 
was  against  him.  All  the  writers  on  this 
subject,  Coke,  Comyns,  and  Rolle,  speak  of 
obligations  like  these  as  the  cause  of  chal- 
lenge ;  and  it  may  fairly  be  inferred,  that  if 

(l)  Wffles,488. 
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the  challenge  be  not  made,  the  objection  is 
gone ;  for  if  it  were  not,  it  must  be  a  waste 
of  time  to  try  a  cause  in  which  the  verdict 
is  to  stand  only  in  case  it  is  found  for  one 
particular  party.  This  view  of  the  case  is 
perfectly  consistent  with  the  authorities 
quoted  on  the  other  side,  which  obviously 
refer  to  cases  in  which  the  misconduct  com- 
plained of  has  taken  place  after  the  jury 
have  been  sworn.  In  the  case  of  The  king 
v.  Tremeame9  (2)  a  new  trial  was  granted, 
but  it  was  doubtful  whether  the  objection 
was  a  ground  of  challenge :  and  in  Davey 
v.  Hobson,  (3)  a  new  trial  was  granted,  be- 
cause the  objection  was  taken  before  verdict. 
Here,  there  would  have  been  no  cause  of 
complaint,  if  the  plaintiff  had  taken  his  ob- 
jection, either  in  the  form  of  challenge,  or 
before  the  verdict  was  returned. 

Mr.  Manic,  in  support  of  the  rule,  was 
stopped. 

The  Court  were  clearly  of  opinion  that 
there  ought  to  be  a  new  trial.  It  was  most 
important  in  the  administration  of  justice, 
that  neither  parties  nor  their  witnesses 
should  have  any  improper  or  forbidden 
communication  with  the  jury.  The  giving 
them  ale  in  this  case  was  very  objectionable ; 
though  there  was  probably  no  bad  motive 
in  doing  so.  But  the  showing  them  the 
map  with  the  pencil  marks  and  observa- 
tions, was  a  circumstance  of  very  strong 
suspicion,  and  had  not  been  satisfactorily 
explained.  The  same  observation  applied 
to  the  witness  addressing  them  in  Welch : 
that  also  was  left  altogether  unexplained. 
The  witness  knew  what  be  had  said  ;  and 
if  it  was  far  from  suspicion  or  objection, 
why  had  it  not  been  stated  to  the  Court  ? 
These  nets  were  enough  to  warrant  just 
suspicion.  It  had  been  argued  that  these 
objections  came  now  too  late ;  that  they  ought 
to  have  been  taken  in  the  form  of  challenge. 
They  might  probably  have  been  the  cause 
of  challenge,  but  the  plaintiff  was  not  bound 
in  such  a  case  to  challenge  when  he  might, 
in  consequence,  have  been  obliged  either  to 
withdraw  the  cause  or  have  it  tried  without 
the  viewers.  He  might  have  believed  that 
these  attempts  to  influence  the  jury  would 
fail  of  their  intended  effect ;  and  it  is  not 

(S)  5  B.  &  C.  254 ;  7  D.  &  R. ;  4  Law  Jouro. 
K.B.  157. 
(3)  %  Mftrttall,  154. 


unnatural  for  him  to  attribute  the  unfavour- 
able result  to  the  impression  winch  had  thus 
improperly  been  made  upon  them.  It  was 
the  defendant's  own  misconduct  which  had 
rendered  the  application  necessary. 

Rule  absolute  for  new  trial)  but 
without  costs. 


>OOXB  AND  BIDDBLL  V.  DOWSB. 


1827. 
Feb.  6.    $ 

Infant — Arbitration. 

1.  Whether  an  infant  can  be  bound  by  a 
submission  to  arbitration  entered  into  on  hit 
behalf  by  hie  guardian ;  Quaere. 

2.  But  a  submission  to  arbitration  entered 
into  by  himself  alone,  or  by  any  other  person 
than  his  guardian  on  his  behalf  is  clearly 
void. 

The  facts  of  this  case  are  fully  given  in 
the  Law  Journal,  vol.  iii.  C.F.  Reports, 
p.  127.    They  were  shortly  as  follows : — 

It  was  an  action  of  assumpsit  against  ex- 
ecutors upon  an  award.  The  declaration 
set  out  an  order  made  by  the  Vice  Chan- 
cellor in  a  Chancery  suit,  in  which  Biddell, 
the  defendant's  testator,  was  a  party.  By 
that  order,  several  matters  in  question  in 
the  suit,  and  all  disputes  and  differences 
then  subsisting  between  the  plainthfs,  Mary 
Dowse,  John  Lightfoot  Wilkinson  and  Mary 
his  wife,  William  Jones  and  Elisabeth  his 
wife,  and  James  May  and  Susannah  his 
wife,  and  Peter  King,  and  Thomas  Biddell 
the  defendants'  testator,  were  referred  to 
the  award  of  William  Cooke,  Esq.  The 
order  stated  this  to  be  done  "  wiib  the  con* 
sent  of  the  attornies  of  the  parties  in  the 
suit,"  some  of  whom  appeared  to  be  infants. 
The  order  stated,  that  in  case  either  of  the 
said  parties  should  happen  to  die  before  the 
making  of  the  award,  the  reference  was  not 
to  abate ;  but  the  executors  or  admintstra* 
tors  of  the  parties  so  dying  were  to  be  con-, 
sidered  ana  taken  as  parties  to  that  order 
in  like  manner  as  their  testator  or  intestate. 
The  declaration  then  averred  the  death  of 
Biddell ;  that  the  defendants  were  his  exe- 
cutors ;  that  the  arbitrator  duly  made  his 
award,  and  thereby  ordered  the  defendants, 
out  of  the  assets  of  Biddell,  to  pay  the  plain- 
tiffs  225/.  at  a  certain  time  and  place ;  and 
that  the  defendants  had  notice  of  the  award. 
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It  then  went  on  to  state,  that  "  by  reason 
of  the  premises,"  the  defendants,  as  exe- 
cutor and  executrix,  became  liable  to  pay 
the  plaintiff;  and,  being  so  liable,  they,  ex- 
,  ecutor  and  executrix  as  aforesaid,  promised 
to  pay.  To  this  declaration  there  was  a 
special  demurrer.  The  Court,  however, 
gave  judgment  for  the  plaintiff;  and  now, 
die  record  being  before  this  Court  upon 
writ  of  error— 

Mr.  Campbell  argued  for  the  plaintiff  in 
error.  First,  the  order  made  by  the  Vice 
Chancellor  cannot  be  the  foundation  of  an 
action  at  law.  No  action  will  lie  even  upon 
a  rule  of  a  court  of  law  ;  nor  upon  a  decree 
in  equity,  except  for  that  which  would  be 
the  subject  matter  of  an  action  at  law.  This 
was  laid  down  in  the  case  of  Carpenter  and 
Another  v.  Thornton.  (1)  Here  the  decla- 
ration disclosed  no  legal  debt;  it  merely 
referred  to  disputes  in  the  Court  of  Chan- 
cery. Nor  does  it  appear  that  the  Vice 
Chancellor  had  any  authority  to  make  this 
order.  If  he  had  not,  the  award  under  it 
would  not  have  bound  the  opposite  party, 
and,  therefore,  for  want  of  mutual  submis- 
sion, the  award  would  be  void.  (2)  The 
Vice  Chancellor  could  not  make  the  order 
without  the  consent  of  the  parties.  No  such 
consent  appears.  The  only  consent  spoken 
of  is  that  of  the  attornies ;  and  they,  at  all 
events,  could  not  bind  infants  and  married 
women.  Secondly,  but  supposing  that  any 
action  could  have  been  maintained  against 
Btddell  in  his  lifetime,  his  death,  before 
award  made,  was  a  revocation  of  the  arbi- 
trator's authority.  This  is  an  action  upon 
the  award ;  taking  the  award  as  a  founda- 
tion for  the  promise  made  by  the  defendants, 
the  executors.  There  may  be  other  reme- 
dies to  which  the  plaintiff  can  resort ;  but 
nothing  is  more  clear  than  that  there  is  al- 
ways a  power  to  revoke  before  the  award  is" 
made,  and  that  death  is  a  revocation  of  the 
power :  Cooper  v.  Johnson,  (3)  confirming 
Potts  v.  Ward.  (4)  In  that  case  it  was 
recommended,  that  for  the  future,  in  orders 
of  reference  at  Nisi  Prius,  a  clause  should 
be  inserted  to  obviate  the  inconvenience 
arising  from  the  death  of  either  party  before 
the  making  of  the  award.     In  those  cases 


(1)  3  B.  &  A.  52. 

(2)  2  Saunders,  61,  in  note  2. 
;3)  2  B.  &  A.  394. 
J*)  l  Mush.  366. 
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a  verdict  might  be  taken,  subject  to  the  re- 
ference ;  and  that  verdict  secures  the  per- 
formance of  the  award.  Here  there  is  no 
verdict  or  judgment.  In  the  case  of  Tyler 
v.  Jonesy\5)  there  was  a  verdict.  A  power 
of  attorney  to  deliver  seisin  becomes  re- 
voked by  death.  (C)  Marriage  would  be  a 
revocation  of  the  authority :  Charnley  v. 
Winstanley  and  Wife,  (7)  and  the  cases 
there  cited.  Thirdly,  the  frame  of  this  de- 
claration is  defective.  It  does  not  state  the 
identity  of  the  deceased.  [The  Court  at 
once  decided  against  this  objection.]  Nor 
does  it  say  that  the  defendants  promised  as 
executors.  This  is  bad ;  inasmuch  as  it  seeks 
to  charge  them  in  their  own  right  without 
consideration. 

[Lord  Chief  Justice. — That  is  not  so.  The 
promise  refers  to  the  award;  and  the  award 
orders  the  executors  to  pay  out  of  the 
assets.] 

The  cases  of  Brigden  v.  Parkes,  (8)  and 
Henshall  v.  Roberts,  (9)  are  in  support  of 
this  objection ;  and  lay  down,  that  it  may  be 
taken  upon  general  demurrer,  in  arrest  of 
judgment,  or  upon  error. 

[Mr.  Justice  Holroyd. — The  count,  as 
framed,  would  not  warrant  a  judgment 
against  the  executors  in  their  own  right, 
and  therefore  the  objection  cannot  be  good.] 

Mr.  Holt,  for  the  defendant  in  error. — 
The  first  objection  assumes  that  the  order 
of  the  Vice  Chancellor  is  the  foundation  of 
the  action.  It  is  only  a  preliminary  step. 
The  foundation  of  the  action  is  the  promise. 
The  order  however  was  properly  made, 
for  it  was  made  by  the  consent  of  the  attor- 
nies of  the  parties  ;  and  the  word  "  attor- 
ney," as  used  in  the  order,  may  be  taken  as 
a  word  of  very  extensive  import,  and  to 
mean  a  person  specially  appointed  to  con- 
sent to  the  reference.  The  case  of  Filmer 
v.  Delber  (10)  seems  to  have  decided,  that 
an  attorney  in  a  cause  may  refer  without 
the  consent  of  his  client;  and  that,  if  the 
latter  has  forbidden  him,  the  remedy  is  by 
action  against  the  attorney.  So  in  Curtis  v. 
Barclay,  (11)  it  was  held,  that  a  person  ap- 

(5)  3  B.  &  C.  144. 

(6)  62  Litt.  Co.  52,  b. ;  Rolle'a  Ab.  Feoffment,  51. 

(7)  5  East,  266. 

(8)  2  Bos.ficPuI.424. 

(9)  5  East,  150. 

(10)  3  Taunt.  486. 

(11)  5B.&C.  141. 
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might  liave  the  appearance  of  a  separation, 
although  in  reality  die  parties,  for  some 
time,  did  not  separate  :  they  continued  to 
occupy  die  same  house,  to  live  under  the 
same  roof,  to  associate  together  apparently 
upon  die  most  friendly  terms,  and  could 
not  be  said,  in  any  legal  sense,  to  be  sepa- 
rated. They  had  agreed  indeed  to  a  sepa- 
ration, but,  having  so  agreed,  what  is  their 
conduct?  They  live  together.  Res  ipsa  lo- 
quitur; and  it  would  be  to  violate  all  prin- 
ciple to  hold  this  a  separation.  If  the  cre- 
ditors therefore  have  nothing  to  rely  upon 
but  the  deed,  it  is  invalid,  and  they  must 
submit  to  the  loss. 

Mr.  Justice  Holroyd. — I  am  of  opinion 
that  the  award  is  good.  It  is  found  that 
the  wife  of  the  defendant,  at  the  time  when 
credit  was  given  her  in  respect  of  this  debt, 
was  living  apart  from  her  husband,  and 
without  his  consent.  It  is  questionable  if, 
under  these  circumstances,  a  creditor  could 
avail  himself  of  a  deed  of  separation  to  re- 
cover his  debt.  There  would  be  great  diffi- 
culties in  the  way  of  his  so  doing.  That 
question,  however,  here  need  not  be  deter- 
mined ;  but  we  are  to  see  if  either  of  the 
deeds  referred  to  by  the  arbitrator  is  valid. 
The  first  of  them  is  clearly  void ;  and  so 
also,  in  my  opinion,  is  the  second.  It  im- 
ports an  immediate  separation,  which  does 
not  take  place.  The  finding  of  the  arbitrator 
as  to  the  intention  of  the  parties  is  binding, 
and  will  take  away  all  the  force  of  the  in- 
strument which  declares  an  intention  directly 
contrary. 

Mr.  Justice  Littledale. — I  concur  with  the 
rest  of  the  Court  in  their  decision.  If  a 
man  turns  out  his  wife  from  his  house  with- 
out making  her  any  allowance  or  provision, 
he  is  liable,  to  a  certain  extent,  for  her 
debts.  If  they  separate  by  consent,  and  no 
allowance  be  made  to  her,  he  is  also  liable. 
If  a  provision  be  made  for  her  by  the  hus- 
band, and  it  be  paid,  he  is  discharged ;  but 
his  liability  still  attaches  if  it  be  not  paid. 
If  the  deed  of  1818  were  a  valid  deed,  and 
the  maintenance  under  it  were  unpaid,  then, 
I  think,  the  plaintiff  would  be  entided  to 
recover.  On  the  face  of  that  deed  there  is 
no  objecdon ;  but  the  arbitrator  finds  that 
it  was  not  intended  to  carry  the  covenants 
of  it  into  execution,  and  that  there  was  no 
actual  separation.  It  was  therefore  intended 


merely  as  a  means  of  evading  the  case  of 
Durand  v.  Tiiley ;  was  invalid ;  and  cannot 
be  evidence  of  the  consent  on  the  part  of 
die  husband,  that  his  wife  should  live 
apart; 

Verdktfor  defendant. 


1827. 
Feb 


17.      \ 
.7.    I 


CHECCHI  AND  WIFE  V.  POWELL 
AND   OTHERS. 


Baron  and  Feme —  Chose  in  Action- 
Abatement. 

A  debt  due  to  the  wife  before  marriage  is 
not  vested  in  the  husband  until  a  judgment  be 
recovered  thereon.  If,  therefore,  husband 
and  wife  bring  a  joint  action  in  respect  of 
such  a  debt,  and  before  judgment  the  wife  die, 
the  action  will  abate. 

This  was  an  action,  by  husband  and  wife, 
for  the  recovery  of  a  debt,  due  from  the 
defendants  to  the  wife  previous  to  her  mar- 
riage. Notice  of  trial  had  been  given  and 
countermanded,  and  a  rule  to  enter  up  judg- 
ment as  in  the  case  of  a  nonsuit  thereupon 
obtained.  The  wife  having  died  since  the 
notice  and  countermand, — now, 

Mr.  Russell,  in  showing  cause  against 
the  rule,  contended  that  the  husband  was 
not  bound  to  proceed,  as  the  action  had 
clearly  abated.  The  debt  due  before  mar- 
riage was  a  mere  chose  in  action,  and  had 
never  been  reduced  into  possession.  All 
die  authorities  went  to  show  that  there  must 
be  a  recovery  before  the  debt  could  be 
vested  in  the  husband.  It  was  not  a  debt 
that  would  survive  to  him,  as  the  claim  was 
not  in  his  own  right.  (1)  This  doctrine  was 
laid  down  by  the  Court  in  Beamond  v.  Long* 
(2)  "  that  if  judgment  be  recovered,  and 
the  wife  die,  then  the  husband  may  have  a 
scire  facias  to  execute  that  judgment."  And 
the  same  was  sustained  in  Woodyear  ▼. 
Gresham.  (3)  In  no  case  had  it  ever  been 
held  that  any  thing  short  of  a  judgment 
could  have  that  effect. 

Mr.  Halcomb  (contra)  insisted,  that  as 
the  plaintiffs  had  not  gone  to  trial,  die  de- 

(1)  Bacon's  Abridg.  Baron  and  Feme,  C.  3.  and 
F.  1 ;  Co.  Litt.  351,  b. ;   t  Ves.  676 ;  X  Vein.  396. 
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made  the  award,  and  now  exceptions  were 
taken  to  the  award  on  the  one  side,  and  the 
other  side  moved  it  might  be  decreed. 

11  The  Lord  Chancellor. — If  the  parties 
without  the  court  refer  the  differences,  they 
choose  their  own  judges ;  and  this  Court 
relieveth  not  against  the  award,  unless  it 
be  in  a  case  of  corruption,  exceeding  autho- 
rity, or  the  like  :  but  when  a  reference  by 
consent  and  order  of  Court,  if  it  appear  un- 
equitable, this  Court  will  not  decree  it. 
And,  accordingly,  in  this  cause,  set  aside 
the  award  and  bond  of  submission.  The 
reason  was,  because  it  concerned  an  infant, 
to  whom  450/.  was  awarded;  and  that  bond 
should  be  given  by  the  guardian,  that  the 
infant  should  at  his  full  age  convey  the 
lands  in  question,  which  is  not  reasonable ; 
for  he  may  die  ;  or,  if  he  live  to  age,  refuse 
to  convey  ;  so  it  is  not  mutual. 

"  The  Lord  Chancellor  also  said,  he  would 
never  decree  an  award  which  should  bind  an 
infant." 

In  the  present  case  it  did  not  even  appear 
that  the  guardians  (if  guardians  there  were) 
had  been  parties  to  the  submission.  The 
Court,  therefore,  were  not  called  upon  to 
say  further  than  that  this  submission  was 
not  good,  for  want  of  mutuality  between  the 
parties.  All  the  parties  were  not  equally 
hound.  Upon  this  ground,  (and  upon  this 
ground  only  did  they  decide,)  they  were  of 
opinion  that  the  submission  was  void ;  that 
there  was  no  good  cause  of  action  stated  in 
the  declaration ;  and,  consequently,  that  the 
judgment  of  the  Court  of  Common  Pleas 
ought  to  be  reversed. 

Judgment  reversed. 


1827.     >      ROE  ON  THE   DEMISE   OF  RICH- 
Feb,  15.  3  LEY  AND  WIPE  V.  BURN. 

Devise— Tenancy  in  common. 

Devise  "  unto  ABmy  wife,  the  whole  of  my 
effects  during  her  life  also  the  freehold  estate 
which  I  now  enjoy  I  bequeath  as  follows 
A  B  my  daughter*  I  B  and  J  B  my  sons, 
likewise  B  B,  all  the  last-mentioned  names  to 
be  all  equal  sums  whatever  it  may  amount  to, 
except  any  of  the  afore-mentioned  should  die 
or  be  deceased,  then  their  shares  to  be  equally 
divided  among  the  other  that  is  surviving ;" — 
The  Court  held,  that  the'  four  persons  last 


named  took,  under  this  devise,  as  tenants  in 
common ;  and  that  B  B,  the  lessor  of  the 
plaintiff',  was  entitled  to  recover  in  ejectment, 
after  ouster  by  A  B,  another  of  those  devisees. 

This  was  an  action  of  ejectment  to  reco- 
ver the  possession  of  one  undivided  fourth 
part  of  a  dwelling-house  and  orchard,  with 
the  appurtenances,  in  the  parish  of  Corl- 
bridge,  in  the  county  of  Northumberland. 

The  declaration  contained  two  demises  : 
first,  by  George  Richley  and  Bridget  his 
wife ;  second,  by  George  Richley  alone. 
The  demises  were  laid  the  2d  April  1825. 

The  defendant  pleaded  the  general  issue. 

The  cause  came  on  to  be  tried  at  the  last 
Summer  Assizes  for  the  county  of  North- 
umberland, when  a  verdict  was  found  for 
the  lessor  of  the  plaintiff,  subject  to  the 
opinion  of  the  Court  on  the  following 

CASE. 

William  Burn,  of  Corlbridge,  in  the  county 
of  Northumberland,  being  seised  in  fee  of 
the  premises  whereof  one-fourth  part  is 
sought  to  be  recovered  in  this  action,  on  the 
12th  day  of  March  1805,  made  the  follow- 
ing will,  which  was  duly  executed  and  at- 
tested so  as  to  pass  real  estate  : — "  In  the 
name  of  God,  amen,  1  William  Burn,  of 
Corlbridge,  gardener,  in  the  parish  of  Corl- 
bridge, in  the  county  of  Northumberland, 
being  in  perfect  understanding,  but  weak  in 
health,  praised  be  God,  do  make  this  my 
last  will  and  testament  as  followeth,  (that  is 
to  say)  I  give  and  bequeath  unto  my  son 
William,  which  is  now  absent  from  home, 
twenty  pounds  of  money  of  Great  Britain 
extra  more  than  any  other  of  my  sons  and 
likewise  unto  Anne  Burn  my  wife  the  whole 
of  my  effects  during  her  life  also  the  free- 
hold estate  which  I  now  enjoy  I  bequeath 
as  follows  Anne  Burn  my  daughter  James 
Burn  and  John  Burn  my  sons  likewise 
Bridget  Burn  otherwise  Newbigun  all  the 
last- mentioned  names  to  be  all  equal  sums, 
whatever  it  may  amount  to,  except  any  of 
the  afore-mentioned  should  die  or  be  de- 
ceased, then  their  shares  to  be  equally 
divided  among  the  other  that  is  surviving. 
In  witness,"  &c. 

The  testator  died  within  a  few  days  after 
the  making  of  this  will,  leaving  all  the  per- 
sons therein  named  him  surviving.  George 
Richley,  one  of  the  lessors  of  the  plaintiff, 
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after  the  testator's  death,  intermarried  with 
the  said  Bridget  Bum,  otherwise  Newbigun, 
the  other  lessor  of  the  plaintiff.  Upon  the 
testator's  death,  his  widow  entered  into  pos- 
session of  the  house  and  orchard,  with  the 
appurtenances  at  Corlbridge,  and  continued 
to  hold  them  until  her  death  in  December 
1824.  Upon  her  death,  the  defendant,  her 
daughter,  one  of  the  devisees  in  the  will, 
possessed  herself  of  the  whole  of  the  said 
premises,  and  still  retains  the  possession, 
having  actually  ousted  the  lessors  of  the 
plaintiff  therefrom. 

The  question  for  the  opinion  of  the  Court 
is,  whether,  on  the  construction  of  the  above 
will,  the  lessors  of  the  plaintiff  are  entitled 
to  recover  possession  of  one-fourth  of  the 
said  premises,  being  the  freehold  estate  in  the 
said  will  mentioned.  If  they  are,  the  verdict 
to  stand  :  if  not,  a  nonsuit  to  be  entered. 

Mr.  Alderson,  for  the  lessor  of  the  plain- 
tiff, contended,  that  the  testator  intended  to 
make  a  bequest  of  his  estate  to  his  widow 
for  life,  with  remainder  to  the  four  children 
subsequently  named,  as  tenants  in  common. 
That  where  the  intention  was  manifest,  a 
devise  of  personals  would  serve  also  to  pass 
real  property,  was  admitted  in  the  case  of 
Denne  detn.  Bcmyer  v.  Judge,  (1)  A  life 
estate  must  be  supposed,  in  order  to  give 
effect  to  what  was  unquestionably  intended. 

Mr.  Cresswell  (contra)  insisted,  that  the 
words  did  not  import  an  intention  to  give 
merely  an  estate  for  life,  or  to  establish  a 
tenancy  in  common,  in  respect  of  the  other 
devisees,  so  soon  as  that  estate  should  be 
terminated — But 

The  Court  gave  judgment  for  the  lessor 
of  the  plaintiff,  as  one  of  the  four  children 
named  by  the  testator;  expressing  their 
opinion,  that  the  intention  was  to  make  the 
estate  of  those  children  a  tenancy  in  com- 
mon ;  accordingly 

Judgment  for  the  lessor  of  the  plaintiff, 
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COLLING,  GENT.  V.  TREWERK. 


Attorney — Signed  Bill. 

1 .  A  signed  bill,  delivered  in  obedience  to 
the  statute  2  Geo.  2.  c.  23.,  is  in  the  nature 

(1)  Jl  Ease,  294. 


of  a  notice  before  action  ;  and\  therefore,  a 
notice  to  produce  that  notice  on  the  trial  is 
unnecessary. 

2.  A  copy  of  the  bill,  which  has  been  de- 
livered, duly  signed,  may  be  given  in  evi- 
dence, although  the  signature  in  the  copy  be 
not  tn  the  hand-writing  of  the  attorney. 

This  was  an  action  upon  an  attorney's 
bill,  tried  before  Mr.  Justice  Littledale,  at 
the  last  Assizes  for  die  county  of  Devon, 
when  the  plaintiff  was  nonsuited,  with  li- 
berty to  move  to  enter  a  verdict  for  the 
amount  of  the  bill.  The  facts  were  as  fol- 
lows : — 

The  bill  required  signing  and  delivering, 
according  to  the  statute  2  Geo.  2.  c.  23. 
The  plaintiff  had  sent  a  bill,  duly  signed,  to 
an  agent  to  deliver  to  the  defendant.  The 
agent  did  so ;  first  keeping  a  copy  of  the 
bill  and  signature.  The  defendant  had  not 
been  served  with  any  notice  to  produce  the 
original  bill,  which  had  been  delivered  to 
him  before  the  action  was  brought ;  and  the 
plaintiff  had  no  copy,  except  that  which  had 
been  so  taken  and  kept  by  his  agent.  The 
defendant's  counsel  objected  to  the  admis- 
sibility of  that  copy  in  evidence,  on  the 
ground  that  as  it  was  not  a  duplicate  origi- 
nal, the  admitting  it  would  be  to  let  in  se- 
condary evidence,  without  first  taking  the 
proper  means  to  obtain  the  best  evidence. 
The  plaintiff  offered  in  court  to  sign  the 
copy  kept  by  his  agent ;  but  the  learned 
Judge  thought  this  would  not  remove  the 
objection,  if  it  were  a  good  one.  He  thought 
it  was ;  and  he  accordingly  nonsuited  the 
plaintiff. 

Mr.  Wright  having  on  a  previous  day 
obtained  a  rule  for  setting  aside  the  nonsuit, 
and  entering  a  verdict  for  the  plaintiff — 

Mr,  Carter  and  Mr.  Tucker  showed  cause. 
— The  case  of  Phillipson  v.  Chase  {I)  is  in 
point.  There,  Lord  Ellenborough  held, 
that  a  duplicate  original  must  be  produced, 
or  the  defendant  must  have  notice  to  pro- 
duce the  original,  before  secondary  evidence 
can  be  admitted.  Nor  does  the  case  of 
Anderson  v.  May  (2)  assist  the  plaintiff; 
for  there,  the  writings  were  contemporane- 
ous ;  and  that  circumstance  is  mentioned  by 
Lord  Ellenborough  in  Phillipson  v.  Chase. 
There  seems  no  doubt  that  the  copy  offered 

(1)  1  Campb.  109. 

(t)  3E§p.N.P.  1ST;  t  Bos.&  Pul.J5T. 
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in  evidence,  in  Anderson  v.  May%  was  a 
signed  copy. 

Mr.  Wright  contra. — The  case  of  Phil* 
Upson  v.  Chase  does  not  apply.     There  was 
no  evidence  there  that  the  book,  from  which 
the  clerk  proposed  to  read  the  items  of  the 
bill,  was  an  exact  copy  of  that  which  had 
been  delivered  to  the  defendant ;  nor  indeed 
could  it  be,  on  account  of  the  heading  of  the 
bill,  and  the  attorney's  signature  at  the  end. 
All  reason,  and  all  analogy,  are  in  support 
of  the  admissibility  of  this  copy.     The  bill 
delivered  in  obedience  to  the  statute,  is  but 
a  notice  of  the  sums  claimed  by  the  attorney, 
to  enable  the  client  to  tax  the  bill,  if  he  ob- 
jects to  the  amount ;  but  in  no  case  is  a 
notice  necessary  calling  for  the  production 
of  another  notice.   Here,  the  plaintiff  adopts 
the  bill  kept  by  his  agent ;  and  treats  that 
as  an  original.   It  was  not  necessary  that  the 
copy  which  was  kept  should  be  actually 
signed.     It  might  as  well  be  said,  that  the 
whole  bill  should  be  in  the  hand-writing  of 
the  attorney.     The  object  of  the  statute  was 
merely  to  secure  to  the  client  a  bill  signed 
by  the  attorney,  and  by  which  he  would  be 
bound.     The  bill  is  but  a  notice,  like  other 
notices  which  are  required  to  be  given  by 
various  statutes.     Independent  of  this,  the 
attorney  offered  to  sign  the  copy  in  court ; 
and  this  would  have  satisfied  the  strictest 
interpretation  of  the  act  of  parliament.   This 
course  has  been  allowed  in  bankruptcy : 
Ex  parte  Weston.  (8)    There,  a  solicitor 
for  a  petitioner  and  the  petitioner  were  al- 
lowed to  sign  the  petition  on  the  hearing  in 
court,  in  order  to  comply  with  a  rule  of  the 
court,  which  commands  that  the  petitioner 
shall  sign,  and  his  solicitor  attest  the  signa- 
ture to  every  petition  in  bankruptcy.  There 
is  no  objection  in  principle  to  giving  legal 
effect  to  instruments  by  acts  which  have  re- 
lation back  to  an  earlier  time.     This  is  con- 
stantly done  in  the  stamping  of  instruments 
on  the  very  day  of  trial  of  the  cause,  of  which 
they  are  the  essential  subject-matter. 

The  Court  took  time  to  consider,  and  on 
the  following  day — 

Mr.  Justice  Bay  ley  delivered  the  judg- 
ment of  the  Court.  They  were  of  opinion, 
that  a  notice  to  produce  an  instrument  in 
the  possession  of  the  other  party,  was  not 

(3)  1  Mid.  75. 
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necessary  in  three  classes  of  cases :  First, 
where  there  were  duplicate  originals  of  the 
instrument  in  question,  and  the  party  could 
produce  one  of  them.  Secondly,  where  the 
instrument  in  question  was  itself  a  notice : 
there  could  not  then  be  a  necessity  for  a 
notice  to  produce  notice ;  as,  if  that  were 
held,  notices  would  go  on  ad  infinitum.  This 
was  exemplified  in  the  case  ofKine  v.  Beau- 
mont, (4)  in  which  the  principle  of  a  notice 
not  being  necessary  to  call  for  another  no- 
tice, was  fully  considered.  Thirdly,  where, 
from  the  nature  of  the  proceeding,  the  party 
must  know  that  he  is  charged  with  having 
the  possession  of  the  instrument  in  question, 
and  that  its  contents  will  be  the  subject  of 
inquiry:  for  instance,  where  an  action  of 
trover  is  brought  to  recover  the  possession 
of  written  instruments ;  or  where,  in  an  in- 
dictment, a  person  is  charged  with  having 
stolen  them.  In  neither  of  those  cases 
would  a  notice  to  produce  be  necessary. 
The  Court  were  of  opinion  on  these  princi- 
ples, that  a  bill  delivered  by  an  attorney  to 
his  client,  in  obedience  to  the  statute,  was 
but  a  notice ;  that  the  object  of  giving  it 
was  to  afford  the  client  an  opportunity  of 
taxing  the  bill,  if  he  thought  proper  to  do 
so ;  that  the  action  was  founded  upon  the  as- 
sumption,  that  that  notice  had  been  properly 
given;  and  the  action  itself  was  therefore 
sufficient  notice  that  the  plaintiff  was  pro- 
ceeding on  the  notice  previously  given.  The 
case  of  Anderson  v.  May  was  distinctly  in 
point.  They  thought  the  decision  of  Lord 
Eldon  was  the  correct  one ;  and  they  had 
reason  to  believe,  that  Lord  Ellenborough 
was  mistaken  in  the  case  of  PhUUpson  v. 
Chase,  where  he  assumed,  that  the  copy 
offered  in  evidence  in  Anderson  v.  May  was 
a  contemporaneous  writing.  But  upon  the 
principle,  that  the  bill  was  a  notice  relating 
to  the  subject-matter  of  the  suit,  with  the 
possession  of  which  the  defendant  must  have 
known  that  he  would  be  charged,  and  the 
contents  of  which  he  must  have  known 
would  have  been  the  subject  of  inquiry  on 
the  trial,  they  were  of  opinion,  that  the 
copy  was  admissible,  without  a  previous 
notice  to  produce  the  signed  bill. 

Rule  absolute  to  enter  a  verdict 
for  the  plaintiff'. 

(4)  3  Bos.  &  Pol.  285 ;  7  Moore,  IIS. 
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'        $    BOYLg  V,  TAMLYN. 

Presumption — Unity  of  Possession. 


I.  A  party  ctumot  rely  upon  presumption 
to  cast  an  obligation  on  another,  if,  from  the 
nature  of  the  case*  he  tnust  of  necessity  be 
akle  to.  shorn  the  obligation  (ifU  really  exists) 

ft.  Accordingly,  the  owner  of  a  close,  di- 
mmed from  an  adjoining  close  bit  a  fence,  en- 
deavoured to  cast  upon  the  owner  of  that  ad- 
joining close  the  burthen  of  repairing  the 
fence.  This  he  sought  to  do  by  evidence* 
thai  the  owner*  and  occupiers  of  that  close 
had  repaired  the  fence  as  far  bad  in  point  of 
date  as  living  memory  could  carry  it.  From 
this  he  wished  the  jury  to  be  allowed  to  draw 
the  presumption  of  a  liability  to  repair.  But 
it  appearing  that,  about  thirty  years  before* 
both  closes  had  been  the  freehold  of  one  per- 
son, the  presumption  was  not  allowed;  be- 
cause, even  supposing  thai  there  had  been  an- 
cieutly  an  obligation  in  the  owner  of  one  close 
to  repair  the  fence,  that  obligation  had  be- 
come merged  in  the  unity  </ seisin  in  the  two 
closes ;  and  could  only  be  revived  by  deed, 
which,  if  it  reaUy  existed,  ought  to  have  been 
produced  ps  evidence. 

This  was  a  special  action  on  the  case. 
The  first  count  of  the  declaration  stated, 
that  the  plaintiff  was  lawfully  possessed  of  a 
certain  close  of  land  in  the  parish  of  East 
Down  and  county  of  Devon ;  and  that  the 
defendant  was  possessed  of  another  close  in 
the  sane  parish*  contiguous  and  adjoining 
to  the  plaintiff's  dose,  and  divided  there- 
from by  a  certain  fence,  and  in  which  fence 
there  was,  on  the  day  and  year,  &c.,  and 
long  before  had  been,  and  still,  of  right, 
ought  to  be,  a  certain  gate  and  gateway 
between  the  plaintiff's  close  and  the  defen- 
dant's close;  and  that  the  defendant,  by 
reason  of  the  possession  of  his  close  with  the 
appurtenances,  of  right  ought  to  have  kept 
up  and  maintained,  and  still  ought,  &c.  the 
said  gate  between  the  close  of  the  defen- 
dant and  that  of  the  plaintiff  in  order  that 
cattle  lawfully  feeding,  or  being  in  plaintiff's 
close,  might  not,  for  want  of  a  sufficient 
gate  between  the  two  closes,  escape  from 
plaintiff's  into  defendant's,  or  any  other 
close  over  defendant's,  and  do  damage  there. 
It  then  averred  that  defendant  had  unhung 


and  taken  away  the  gate ;  in  consequence  of 
which  the  plaintiff's  cattle  escaped ,  went 
into  defendant's  close,  and  over  that  into 
another  close,  belonging  to  one  Charles 
Pine  Coffin,  who  impounded  the  cattle; 
and  plaintiff  was  put  to  great  expense  to 
replevy  and  recover  them  back.  The  se- 
cond count  was  similar  to  the  first ;  except 
that  it  described  the  plaintiff's  close  as  being 
used  as  a  way  to  the  defendant's  close; 
and  alleged  the  defendant's  obligation  to 
keep  and  maintain  the  gate  by  reason  of  his 
possession  of  his  own  close.  The  third 
was  nearly  similar ;  but  describing  the  plain- 
tiff's close  as  being  called  "  The  Deans ;" 
and  the  plaintiff's  right,  as  a  right  to  the 
herbage  and  pasturage  thereof;  and  des- 
cribing the  particular  species  of  cattle  which 
escaped.  The  fourth  was  also  similar; 
but  using  the  term  "  fence"  instead  of 
"  gate ;"  charging  the  defendant  with  per- 
mitting the  fence  to  become  ruinous ;  and 
charging  the  same  consequences. 

Plea— the  (general  issue. 

On  the  trial,  before  Mr.  Justice  Little- 
dale,  at  the  Summer  Assizes  for  the  county 
of  Devon,  the  plaintiff  obtained  a  verdict 
upon  the  following  facts  : — 

The  two  closes,  occupied  by  the  plaintiff 
and  defendant,  formerly  belonged  to  a  Mr. 
Coffin.  The  plaintiff's  father  bought  the  close 
now  held  by  the  plaintiff,  from  Mr.  Coffin 
about  thirty  years  since ;  and  the  defendant 
bought  his  dose  from  Mr.  C  about  a  year 
afterwards.  Evidence  was  adduced  on  the 
part  of  the  plaintiff,  showing  that  it  had  been 
customary  for  the  occupiers  of  the  defen- 
dant's close  to  repair  the  gate  in  question. 
The  evidence  of  living  witnesses  carried  the 
practice  to  as  early  a  date  as  sixty  years 
since.  The  jury  found  that  the  defendant 
was  under  an  obligation  to  repair. 

Mr.  Manning,  on  a  previous  day,  had 
obtained  a  rule  to  show  cause  why  the  ver- 
dict should  not  be  set  aside,  and  a  nonsuit 
entered,  on  the  grounds,  first — that  the  acts 
of  the  defendant,  and  those  who  preceded 
him,  did  not  necessarily  infer  that  there  was 
an  obligation  to  repair ;  because  the  acts 
themselves  were  as  much  for  the  advantage 
of  the  occupiers  of  the  defendant's  close  as 
for  that  of  the  plaintiff's ;  and  it  was  to  the 
advantage  of  the  defendant  and  his  prede- 
cessors that  their  own  cattle  should  not 
escape.     Secondly,  that  even  if  there  had 
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been  any  obligation  in  the  occupiers  of  the 
defendant's  close  to  repair,  that  obligation 
became  extinguished  by  the  unity  of  seisin 
of  both  closes  in  Mr.  Coffin ;  and  a  new 
obligation  could  not  be  created  except  by 
deed,  which  ought  to  have  been  produced. 

Mr.  Merewether  now  showed  cause. — 
There  is  no  dispute  on  the  facts  of  the 
case.  It  is  admitted  on  the  other  side  that 
the  gate  has  always  been  repaired  by  the 
occupiers  of  defendant's  close.  The  plam- 
thTdoes  not  contend  for  an  immemorial  pre- 
scriptive right,  but  that  the  evidence  was 
sufficient  to  raise  a  presumption  of  the  exis- 
tence of  an  agreement,  on  the  part  of  the  oc- 
cupiers of  defendant's  close,  to  fence.  If 
this  be  so,  the  verdict  must  stand :  for  where 
a  presumption  can  be  raised  which  supports 
a  verdict,  that  inference  will  be  favoured  if 
it  be  consistent  with  the  justice  of  the  case: 
Payne  v.  Wilkinson,  (1)  and  the  case  of 
Standen  v.  Standen,  there  cited.  The  cir- 
cumstances which  tend  to  raise  that  pre- 
sumption are  the  facts,  that  one  Pugsley,  an 
occupier,  always  repaired,  (and  must  have 
done  so  with  reference  to  plaintiff's  close) ; 
and  that  one  Fry,  another  occupier,  did  so 
also ;  and  the  jury  when  asked,  stated  that 
they  gave  their  verdict  on  the  grounds  that 
defendant  always  did  repair,  and  that  he 
had  a  right  (and  obligation)  to  repair  ;  that, 
on  one  occasion,  Fry  having  declared  that 
he  repaired,  with  a  view  to  his  own  advan- 
tage, viz.  to  prevent  his  own  cattle  from 
escaping  and  being  impounded,  does  not 
imply  that  on  all  other  occasions  in  which 
he  fenced  he  did  so  with  the  same  view. 
If  it  be  admitted  that  the  fact  of  Fry  re- 
pairing be  sufficient  evidence  on  which  to 
presume  an  obligation,  a  declaration  that  he 
does  so  to  keep  his  own  cattle  in,  is  not  in- 
consistent with  the  hypothesis  that  he  does 
so  as  well  to  keep  the  plaintiff's  cattle  out. 

Mr,  Justice  Bay  ley. — If  Fry  fenced,  it 
must  have  been  by  obligation  cast  on  him 
by  the  landlord,  or  by  agreement. 

Mr.  Merewether. — It  is  by  obligation; 
for  Pugsley  having  always  fenced,  the  plain- 
tiff when  he  bought  the  land  contiguous  to 
that  occupied  by  Pugsley,  bought  with  it  the 
right  to  insist  on  the  occupiers  of  that  close 
to  fence. 

[Mr.  Justice  Bayley. — Not  witltout  a  co- 


venant; it  does  not  appear  that  any  auch 
exists  in  plaintiff's  deeds.] 

Mr.  Merewether. — In  most  cases  of  this 
kind,  no  evidence  can  be  adduced  to  raise 
the  presumption  of  an  obligation  to  repair 
but  the  fact*  of  actual  repair ;  and  Tamlyn 
the  defendant,  purchased  the  land  under  aU 
the  liabilities  to  which  Fry  was  subject,  in 
the  interval  during  which  be  occupied,  via. 
between  the  sale  to  plaintiff's  ancestor  and 
the  sale  to  Tamlyn. 

Mr.  Justice  Bayley. — The  unity  of  pos- 
session extinguishes  the  right  to  repair. 

Mr.  Merewether. — But  does  not  the  de- 
fendant take,  subject  to  the  liabilities  to 
which  the  tenement  of  that  particular  dose 
was  liable  when  both  closes  were  in  posses- 
sion of  one  person  ?  And  does  not  the  fact 
of  repairing  for  a  great  length  of  time  raise 
an  inference  of  an  obligation  to  repair  ? 

Mr.  Justice  Hoboya\—\f  there  be  any 
obligation  de  novo  since  Coffin  sold  to  Tam- 
lyn, it  must  have  been  created  by  deed. 

Mr.  Merewether. — But  the  jury  would 
presume  a  deed,  if  the  facts  were  sufficient. 
And  the  fact  of  actual  repair  is  the  only 
thing  from  which  such  presumption  can  be 
raised  :  Fenliman  v.  Smith.  (2) 

[Mr.  Justice  Bayley  asked  Mr.  Manning 
if  he  would  consent  to  a  new  trial  without 
costs,  but  Mr.  Manning  insisted  on  a  non- 
suit.] 

Mr.  Manning  contra. — The  defendant  is 
entitled  to  a  nonsuit-  if  there  be  no  proof 
from  which  the  jury  might  lawfully  presume 
an  obligation  to  repair.  In  the  present  case 
the  deed,  containing  a  grant  of  a  right  to 
claim  such  repairs,  should  have  been  pro- 
duced. All  the  cases  in  which  a  grant  has 
been  presumed  are  of  such  a  nature,  that 
without  such  presumption  the  party  would 
be  a  wrong-doer.  The  gate  was  necessary 
and  advantageous  for  the  defendant.  The 
only  evidence  of  an  obligation  must  have 
arisen  from  a  conveyance.  In  the  absence 
of  that,  the  jury  ought  to  have  -found  for  the 
defendant. 

Mr.  Justice  Bayley. — There  is  no  doubt 
of  the  general  law,  that  where  there  arises 
an  unity  of  ownership,  a  pre-existing  obli- 
gation to  repair  ceases  ;  and  if  part  of  the 
same  estate  be  afterwards  sold,  that  obli- 
gation will  not  revive ;  there  must  for  that 


(1)  4  Term  Rep.  468. 


(*)  4  Bait,  107. 
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purpose  be  express  words.  When  Boyle 
purchased,  if  his  deeds  spoke  on  the  sub- 
ject, they  would  have  shown  Coffin's  obli- 
gation to  keep  up  the  gate  for  the  occupiers 
of  the  plaintiff's  close :  the  plaintiff  might 
then  have  declared  by  reason  of  his  posses- 
sion, and  the  grant  would  be  evidence  of 
that  obligation :  for  even  prescription  is 
only  a  grant  of  more  ancient  date*  If,  on 
the  contrary,  the  deeds  were  silent,  then  the 
plaintiff  must  show  some  grant  subsequent 
to  them,  and  such  grant  should  have  been 
produced.  But  to  nonsuit  the  plaintiff,  the 
evidence  must  not  only  be  shown  to  be 
weak,  but  to  have  been  nothing  at  all.  The 
evidence  is  weak,  for  it  only  goes  to  show 
that  the  plaintiff  called  on  Fry  to  repair,  or 
he  would  replevy,  and  that  Fry  did  repair. 
There  is  nothing  in  this  to  lead  to  the  pre- 
sumption that  Fry  repaired  for  the  purpose 
of  keeping  out  plaintiff's  cattle.  But  still 
the  evidence  is  not  absolutely  nothing  at  all. 
There  must  not  then  be  a  nonsuit.  But 
there  can  be  no  costs  allowed,  for  the  evi- 
dence is  very  strong  against  the  verdict ; 
and  my  Brother  LitdedaJe,  at  the  trial,  did 
not  sufficiently  press  on  the  plaintiff  the  ne- 
cessity of  giving  the  grant,  if  any,  in  evi- 
dence, or  proving  that  it  had  existed,  but 
had  been  destroyed. 

Rule  absolute. 


1827 
Feb 


*7.     > 


SENIOR  0.   BUTT. 


Undertaking  by  Attorney  —  Statute  of 
Frauds. 

The  Court  mill  not  allow  an  attorney  to 
set  up  the  statute  of  frauds,  to  escape  the  con- 
sequence of  a  written  undertaking,  which  he 
has  given  m  a  cause : — And  they  will  enforce 
such  an  undertaking  upon  motton ;  and  not 
leave  the  party  to  his  action, 

Mr,  Alderson  had  obtained  a  rule,  calling 
upon  the  defendant's  attorney  to  show  cause 
why  he  should  not  pay  the  debt  and  costs. 
He  had  giving  an  undertaking  to  procure 
the  promissory  notes  of  a  third  person  to 
secure  the  debt  and  costs;  and,  on  the 
faith  of  this  undertaking,  the  plaintiff  had 
stayed  proceedings. 

Mr.  Holroyd  now  showed  cause.— First, 
he  contended  that  the  terms  of  the  under- 


taking did  not  satisfy  the  statute  of  frauds; 
and,  therefore,  that  the  undertaking  itself 
was  void.  (In  support  of  this  argument 
the  learned  Counsel  cited  cases  ;  but  it  is 
unnecessary  to  refer  to  them,  as  the  judg- 
ment of  the  Court  left  him  in  possession  of 
the  argument,  and  conceded  to  him  for  the 
purposes  of  this  motion,  that  the  undertak- 
ing was  really  void,  as  he  contended.)  Se- 
condly, he  submitted,  that  even  if  the  un- 
dertaking were  not  void  by  the  statute  of 
frauds,  still  the  subject  matter  was  matter 
of  action  only ;  and  not  of  summary  juris- 
diction. And,  thirdly,  he  went  upon  merits. 

Mr.  Alderson  (contra)  was  stopped ;  and 

The  Court  said  that,  even  supposing  the 
undertaking  was  void  by  the  statute  of 
frauds,  that  circumstance  was  any  thing 
but  a  reason  against  their  exercising  their 
summary  jurisdiction  over  the  attorney  as 
one  of  the  officers  of  the  court.  As  he  had, 
in  his  character  of  attorney,  given  this  un- 
dertaking, they  would  enforce  it,  and  make 
him  do  that  which,  in  his  character  of 
attorney  in  the  cause,  he  had  promised  to 
do.  They  could  not  allow  him  to  offer  as 
an  argument,  that  he  had  deceived  people 
by  giving  them  an  undertaking  which  he 
knew  at  the  time  to  be  void,  and  of  which 
circumstance  he  intended,  at  the  time,  to 
avail  himself  if  necessary.  Indeed,  if  he 
really  had  done  so,  with  such  an  intention 
at  the  time,  they  might  feel  it  their  duty 
to  notice  his  conduct  in  a  much  more  serious 
form.  They  were  also  of  opinion,  that  the 
attorney  had  not  satisfactorily  answered  the 
merits ;  and  therefore 

Rule  absolute ;  unless  the  attorney 
obtained  the  promissory  notes  in 
question  for  the  plaintiff'  by  a 
given  day. 


1827. 
Feb.  1. 


} 


JADI5  V,  WILLIAMS. 


Arrest— Bill  of  Exchange, 

Where  an  affidavit  of  debt,  setting  out  a 
bill  of  exchange,  gave  dates  by  mistake,  which 
showed  that  the  bill  was  not  actually  due, 
the  Court  would  not  assist  the  plaintiff,  and 
ordered  the  defendant  to  be  discharged  out  of 
custody. 


iixlary  t::km,  i 
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Mr.  Chitty  shewed  cause  against  a  rule 
which  had  been  obtained  to  relieve  the  de- 
fendant from  an  arrest,  on  the  ground  that 
the  affidavit  of  debt  was  defective.  The 
objection  to  the  affidavit  was,  that  it  did 
not  disclose  any  complete  cause  of  action. 
It  set  out  a  bill  of  exchange,  but  according 
to.  the  dates  which  it  gave,  the  bill  had  not 
become  due.  This,  Mr.  Chitty,  upon  affi- 
davit, shewed,  was  a  mere  mistake ;  and 
that,  in  point  of  fact,  the  bill  had  been  long 
overdue  before  the  affidavit  was  made. — 
But, 

The  Court  said,  that  the  safer  way  would 
be,  not  to  admit  of  the  slightest  relaxation 
of  the  rule.  They,  therefore,  would  not 
allow  the  plaintiff  any  opportunity  to  rectify 
the  mistake,  and  accordingly 

Rule  absolute. 


1827 
Feb 


.9.  3 


FLIGHT   0.    GR1INWAT. 


Annuity. 

Where  the  grantee  of  an  annuity,  without 
participation  or  knowledge  of  any  intended 
retainer  of  part  of  the  consideration  money  by 
Ins  attorney,  attends  himself  and  pays  the 
whole  of  the  consideration  money  to  the 
grantor,  he  will  not  be  bound  by  any  subse- 
quent improper  retainer  of  part  of  that  money 
by  hie  attorney. 

But  otherwise,  if  he  employ  his  attorney 
to  pay  over  the  money. 

In  this  cause  a  rule  had  been  obtained, 
calling  upon  the  plaintiff  to  shew  cause  why 
the  judgment  on  the  warrant  of  attorney 
given  by  the  defendant  should  not  be  set 
aside.  The  question  was  upon  the  annuity 
act ;  and  the  ground  upon  which  the  de- 
fendant moved  was,  that  a  part  of  the  con- 
sideration money  had  been  improperly  re- 
tained by  the  attorney  for  the  grantee.  For 
the  purpose  of  the  present  case,  it  is  not 
necessary  to  give  the  facts  upon  that  point. 
It  was  admitted  that  the  grantee  was  not 
aware  of  any  improper  retainer  by  his  at- 
torney, and  that,  on  the  execution  of  the 
deeds,  he  had  himself  attended  and  paid  the 
full  consideration  money  to  the  grantor. 
Vol.  V.  K.B. 


The  subsequent  settlement  between  the 
grantor  and  the  grantee's  attorney  took 
place  after  the  grantee  went  away.  The 
defendant  relied  upon  the  case  of  Coventry 
v.  Champneys,  (1)  as  being  decisive  to  shew, 
that  the  circumstance  of  the  grantee  not 
being  aware  of  the  improper  retainer  by  his 
attorney,  made  no  difference. — But, 

The  Court  observed,  that  there  was  a 
very  material  distinction  between  that  case 
and  the  present.  There,  the  grantee  had 
paid  the  money  through  his  attorney,  who 
had  been  guilty  of  the  improper  retainer ; 
and  he,  therefore,  was  bound  by  the  acts  of 
his  attorney.  Here,  the  grantee  was  not 
only  perfectly  innocent  of  any  participation 
or  knowledge  ;  but  he  had  done  every  thing 
in  his  power  to  protect  the  grantor,  for  he 
had  attended  himself  and  paid  the  money 
into  his  own  hands.  It  was  impossible  for 
him  to  do  more  than  place  the  money  under 
the  actual  control  of  the  grantor.  If  they 
were  to  carry  the  principle  any  further  than 
they  had  done  already  they  would  be  going 
beyond  the  intention  of  the  legislature. 
Where  a  person  chooses  to  trust  his  attor- 
ney with  the  money,  he  will  be  bound  by 
the  acts  of  that  attorney ;  but,  if  he  fairly 
and  bond  fide  pays  the  money  himself,  with- 
out any  knowledge  of  improper  conduct  in 
his  attorney,  he  ought  to  be  protected. 

Rule  discharged. 


1827. 
Feb 


27-     * 
.  10.  5 


EOWB   V.    BRENTON. 
TRIAL   AT   BAR. 


The  Court  will  grant  a  rule  for  a  trial 
at  bar  in  a  civil  suit,  upon  motion  of  the 
Attorney  General,  he  stating  that  the  Crown 
is  interested  in  the  subject  matter  of  the  suit, 
and  will  bear  the  expense  in  its  future  pro- 
ceedings. 

In  this  cause,  which  related  to  the  right 
in  certain  mines  in  Cornwall,  Mr.  Attorney 
General,  on  a  former  day,  had  moved  for  a 
rule  that  there  should  be  a  trial  at  bar. 
This  he  did  upon  his  own  statement,  in  his 
official  character,  that  the  Crown  had  an  in- 

(1)  8  Moore,  303  ;  s.  c.  1  Law  Joura.  C.P.  109. 
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terest  in  the  event  of  the  suit ;  that,  in  its 
future  progress,  it  would  be  defended  at  the 
expense  of  the  Crown.  The  Court  thought 
the  Crown  in  such  a  case  had  a  right  to  a 
trial  at  bar ;  but  they  felt  a  difficulty  as  to 
the  form  of  the  motion,  conceiving  that  it 
ought  to  be  a  rule  to  shew  cause.  Mr.  At- 
torney General,  however,  contended  for  the 
right  of  the  Crown  to  have  the  rule  in  the 
first  instance.  The  Court  thereupon  granted 
the  rule,  to  be  drawn  up  as  granted  upon 
the  before-mentioned  statement  of  Mr.  At- 
torney General ;  leaving  it  for  the  plaintiff, 
if  he  should  be  so  advised,  to  move  to  dis- 
charge the  rule. 

Mr.  Brougham  now,  on  the  part  of  the 
plaintiff,  moved  to  discharge  the  rule.  This 
he  did  upon  an  affidavit,  that  the  Crown 
had  no  immediate  interest  in  the  event  of 
the  suit ;  but  it  certainly  disclosed  that  the 
Crown  had  a  material  interest  in  the  sub- 
ject matter — the  question  at  issue  relating 
to  certain  grants  issued  from  the  office  of 
the  Duchy  of  Cornwall.  Mr.  Brougham, 
however,  contended ;  first,  that  the  Crown 


had  no  right  to  claim  a  trial  at  bar,  unless 
the  King  was  directly  a  party  to  the  suit ; 
or,  secondly,  that  at  all  events,  the  right 
should  be  claimed  by  matter  of  record.  In 
support  of  the  first  proposition,  he  con* 
tended,  that  Fttzherbert,  241,  a.  2  Salk.  625, 
and  2  Stra*  816,  which  had  been  quoted 
by  Mr.  Attorney  General,  were  not  against 
him;  as  in  those  the  King  was  a  party. 
To  shew  the  second,  he  referred  to  Fttz- 
herbert, which  mentioned  the  claim  to  a 
trial  at  bar  as  having  been  made  by  the 
King's  special  warrant,— But, 

The  Court  were  clearly  of  opinion,  that 
the  rule  had  been  properly  granted,  on  the 
statement  of  the  Attorney  General.  The 
Crown,  it  appeared,  had  an  actual  interest 
in  the  subject  matter;  and  the  proper  mode 
of  making  it  known  to  the  Court  was  by  a 
personal  application  of  the  Attorney  Ge- 
neral. For  this  the  authorities  cited  were 
sufficient. 

Rule  refused. 


[A  few  Cases  still  remain  to  be  reported  as  of  this  Term  and  the  ensuing  Sittings,  the 
briefs  in  which  the  Proprietor  of  this  Work,  with  all  the  exertions  he  has  used,  has  not  at 
present  been  enabled  to  obtain.    These  Cases  will  not  be  lost  sight  of ;  and  as  means  of 

£'ving  them  with  accuracy  are  afforded,  they  will  be  found  in  subsequent  parts  of  these 
jports,  or  they  will  be  printed  by  way  of  Addenda  at  the  end  of  the 
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WAGSTAV V>-  BOARDMAN. 


Bill  of Exc Jiange — Account  stated. 

Proof  of  the  acknowledgment  of  a  debt 
upon  a  bill  of  exchange,  is  sufficient  to  main" 
tain  a  count  upon  an  account  stated;  though 
there  may  not  have  been  any  oilier  dealing 
between  the  parties ;  and  though  the  plain" 
tiff  and  defendant  were  not  original  parties 
to  the  bill ;  and,  consequently,  though  there 
was  no  original  privity  of  contract  between 
them* 

Action  against  the  indorser  of  a  bill  of 
exchange  at  the  suit  of  an  indorsee  ;  with 
the  usual  money  counts,  and  a  count  on  an 
account  stated. 

Plea — The  general  issue. 

On  the  trial,  at  the  last  Assizes  for  the 
county  of  Lancaster,  before  Mr.  Baron 
Hullock,  the  bill  of  exchange  in  question 
was  offered  in  evidence ;  when  it  appeared 
to  have  been  incorrectly  set  out  in  the  de- 
claration ;  and  the  plaintiff  could  not  there- 
fore recover  upon  the  count  which  set  out 
the  bill.  He  then  proposed  to  offer  evi- 
dence of  an  admission  by  the  defendant, 
coupled  with  a  promise  to  pay ;  and  this 
he  submitted,  would  entitle  him  to  recover 
under  the  count  upon  an  account  stated. 
The  learned  Judge,  however,  thought  it  not 
sufficient,  and  nonsuited  the  plaintiff.  A 
rule  lor  a  new  trial  having  been  obtained, 


Mr.  Starkie  now  shewed  cause.— The 
plaintiff  had  no  cause  of  action  except  upon 
the  bill  of  exchange,  and  it  was  to  that  in- 
strument the  acknowledgment  referred.  No 
case  has  been  decided  which  would  admit 
such  an  acknowledgment  in  a  case  like  the 
present.  In  the  case  of  Highmore  v.  Prim- 
rose, (1)  and  in  that  of  Knowles  v.  Mitchell, 
(2)  which  may,  probably,  be  relied  upon  by 
the  other  side,  the  action  was  against  the 
acceptor  of  the  bill ;  and  he  was,  therefore, 
primarily  liable.  Here,  the  defendant  was 
no  original  party  to  the  bill ;  and  there  was 
no  privity  of  contract,  no  dealing  whatever 
between  the  parties  except  by  the  custom 
of  merchants  on  the  bill ;  and  upon  which 
alone  the  plaintiff  must  rely  in  support  of 
any  claim  against  the  defendant. 

Mr*  D.  F.  Jones  (contr&)  was  stopped. 

The  Court  were  of  opinion  that  evidence 
of  the  acknowledgment  ought  to  have  been 
received.  Evidence  of  an  existing  debt 
was  sufficient  to  maintain  the  count  upon  an 
account  stated.  The  circumstance  of  the 
defendant,  not  being  an  original  party  to 
the  bill,  made  no  material  difference.  The 
privity  of  contract  was  raised  by  the  ac- 
knowledgment of  the  debt,  and  not  by  the 
bill,  which,  for  this  purpose,  was  merely  ex- 
planatory. 

Rule  absolute. 


8! 


5  Maul.  &  Selw.  65. 
13  East,  ¥49. 
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doe  dem.  sims  v.  sims. 


Feb. 
Executor — Assent — Devise, 

1.  Where  an  executor  assents  to  part  of 
a  devise,  contending  that  only  that  part  was 
intended  to  pass  under  it,  he  cannot  at  law 
set  up  his  want  of  assent  to  the  devise,  where 
it  shall  appear  thai  the  devise  carried  more. 
His  assenting  to  part,  and  denying  title  as 
to  the  remainder,  is  an  assent  to  the  whole. 

ft.  The  word  "  appurtenances"  in  a  devise, 
is  not  confined  to  the  legal  meaning  of  the 
word ;  and  that  which  seems  to  be  appurte- 
nant to  a  messuage  devised  shall  pass  with 
the  messuage,  without  the  word  "appurte- 
nances," such  appearing  to  be  the  intention 
of  the  testator ;  though  he  may  have  used 
the  word  "  appurtenances"  in  other  parts  of 
his  will  when  speaking  of  a  messuage. 

This  was  an  ejectment,  tried  at  the  last 
Summer  Assizes  for  the  county  of  Wilts, 
before  Mr.  Justice  Gaselee,  to  recover  pos- 
session of  an  outbuilding,  or  carpenter's 
shop,  in  the  manor  of  ToUard  Royal. 

The  case  turned  upon  two  questions— 
one  of  law,  and  the  other  of  the  fact.  The 
first  arose  out  of  these  circumstances  :— 
The  original  testator,  John  Sims,  through 
whom  both  parties  claimed,  held  two  tene- 
ments by  two  different  leases  from  Henry 
Lord  Arundel.  One  tenement,  being  an 
ancient  tenement,  held  by  lease  dated  in 
1774,  he  bequeathed  to  Samuel  Hall,  one 
of  the  lessors  of  the  plaintiff,  in  trust  for 
the  father  of  the  defendant,  without  adding 
the  word  "  appurtenances,"  but  adding  the 
words  "  and  premises ;"  and  the  other  te- 
nement, called  the  New  House,  held  by 
lease,  dated  1775,  he  bequeathed  "  with  the 
appurtenances,"  to  the  said  Samuel  Hall  in 
trust  for  Samuel  Sims,  the  other  lessor  of 
the  plaintiff;  and  he  appointed  the  father 
of  the  defendant  sole  executor.  In  the  first 
part  of  the  will  he  confirmed  a  division  he 
had  previously  made  of  his  stock  in  trade 
and  timber  between  his  two  sons,  and  a  gift 
he  had  already  made  of  his  working  tools 
to  his  son  Joseph,  to  whom  also  he  gave  all 
debts  due  to  him.  And,  in  that  part  of  the 
will  which  devised  the  ancient  tenement  to 
Joseph,  there  was  a  trust  that  the  testator's 
daughter  should  enjoy  the  bakehouse  end, 
with  the  appurtenances,  during  her  widow- 


hood. The  outbuilding  in  dispute  adjoined 
the  latter  tenement  called  the  New  House, 
bequeathed  in  trust  for  Samuel  Sims,  the 
Lssor  of  the  plaintiff,  but  had  been  built 
long  before  the  new  house,  and  had  been 
used  with  the  old.  The  defendant's  counsel 
took  a  preliminary  objection;  contending 
that  both  tenements,  as  also  the  outbuilding 
in  dispute,  vested  in  the  father  of  the  de- 
fendant, as  executor  of  the  testator  John 
Sims,  and  that  the  plaintiff  could  not  in  a 
court  of  law  claim  any  part ;  even  the  te- 
nement which  was  bequeathed  lo  the  lessor, 
and  which  it  was  admitted  he  was  benefici- 
ally entitled  to,  and  of  which  he  was  in 
possession.  The  plaintiff's  counsel,  on  the 
other  hand,  contended,  that  as  the  executor 
had  assented  to  the  several  bequests  in  the 
will,  die  cottage  called  the  New  House, 
bequeathed  in  trust  for  Samuel  Sims,  the 
lessor  of  the  plaintiff,  with  the  outbuilding 
in  dispute,  as  appurtenant  to  it,  had  become 
legally  vested  in  Samuel  Hall  or  Samuel 
Sims.  The  defendant's  counsel,  in  reply, 
admitted  that  there  had  been  a  partial  as- 
sent, but  insisted  that  whatever  the  execu- 
tor had  assented  to,  the  plaintiff  already 
possessed,  namely,  the  new  house;  and  that 
that  which  he  had  not  assented  to,  vis.  the 
outbuilding,  was  now  in  dispute. 

The  learned  Judge,  however,  inclined  to 
the  opinion  that  the  assent  was,  in  point  of 
law,  to  be  taken  without  any  qualification, 
and  that  there  could  not  be  a  partial  assent; 
but  he  consented  to  reserve  the  point. 

The  question  of  fact  was,  as  to  the  state 
of  the  property  at  the  time  the  testator 
made  his  will,  so  as  to  lead  to  a  judgment 
of  what  he  intended  should  pass  by  the 
word  u  appurtenances ;"  the  plaintiff's  les- 
sor contending  that  the  term  applied  to  the 
outbuilding  adjoining  the  tenement  called 
the  New  House,  bequeathed  to  or  in  trust 
for  his  lessor  Samuel  Sims,  but  which  had 
been  in  possession  of  the  defendant's  father 
and  himself  since  the  death  of  the  testator 
John  Sims  in  the  year  1812. 

This  fact  being  proved,  and  also  that  the 
plaintiffs  house,  and  the  outbuilding  in  dis- 
pute which  adjoined,  were  erected  at  diffe- 
rent periods,  although  occupied  together  at 
the  date  of  the  will ;  and,  although  the  de- 
fendant lived  on  the  opposite  side  of  the 
road  to  the  outbuilding  in  question, — it  was 
the  opinion  of  the  learned  Judge  that  the 
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word"appurtenances"didnot  carry  the  out- 
building in  question.  He,  therefore,  r on- 
suited  the  plaintiff;  but  gave  permission  to 
Mr.  Selwyn  to  move  the  Court  at  Westmin- 
ster, either  to  set  aside  the  nonsuit  and  enter 
a  verdict  for  the  plaintiff,  or  that  the  facts 
should  be  turned  into  a  special  case  for  ar- 
gument. 

A  rule  having  accordingly  been  obtained 
by  Mr.  Selwyn  to  shew  cause  why  the  non- 
suit should  not  be  set  aside,  and  a  verdict 
entered  for  the  lessor  of  the  plaintiff, 

Mr*  Barstont  shewed  cause.*— He  admit- 
ted that  the  assent  of  the  executor  to  the 
devise  might  be  presumed ;  and  that  this 
presumption  had  not  been  rebutted  by  evi- 
dence. But  he  contended,  first,  that  the 
outbuilding  in  question  passed  under  the 
devise  to  the  son  Joseph ;  secondly,  and  in 
failure  of  the  first,  that  it  did  not  pass 
under  the  devise  to  the  son  Samuel,  and 
passed  under  the  residue ;  or,  thirdly,  that, 
at  least,  the  meaning  was  doubtful;  and, 
therefore,  that  the  lessor  of  the  plaintiff 
could  not  recover,  as  he  must  rely  upon  the 
strength  of  his  own  title,  and  not  upon  the 
weakness  of  that  of  the  defendant :  and  the 
Court  would  not  feel  inclined  to  disturb  a 
possession  of  seventeen  years,  unless  the 
case  were  very  clear.  The  devise  to  Joseph 
is  of  "  the  dwelling-house  and  premises 
wherein  I  now  reside ;"  while  that  to  Sa- 
muel is,  of  "  the  other  dwelling-house  with 
the  appurtenances"  The  shop  in  question 
was  in  a  situation  which  made  it  doubtful 
to  which  house  it  belonged  ;  and  recourse 
must,  therefore,  be  had  to  the  other  parts 
of  the  will,  in  order  to  see  to  which  of  the 
words,  "  premises"  and  "  appurtenances," 
he  meant  to  give  the  greater  force.  Now 
it  is  obvious  that  he  uses  the  word  "  appur- 
tenances/' as  a  word  of  inferior  force,  and 
as  applicable  to  minor  subjects ;  for  in  the 
very  devise  to  Joseph  there  is  a  trust  for 
the  daughter,  Ann  Rapson,  to  reside  in  the 
bakehouse  end  of  that  house,  "  with  the 
appurtenances"  during  her  widowhood  ;  so 
that  he  uses  the  word  "  appurtenances"  as 
applicable  to  part  of  that  which  he  describes 
as  a  whole,  with  the  aid  of  the  word  "  pre- 
mises." The  word  "  premises"  is  therefore 
used  as  the  general  term ;  and  the  word 
"  appurtenances"  as  applicable  to  a  specific 
portion.  This  construction  does  no  vio- 
lence to  the  rest  of  the  will;  but,  on  the 


contrary,  is  consistent  with  it  altogether ; 
for,  as  the  testator  gives  his  trade  debts, 
and  his  working-tools  to  Joseph,  it  may  be 
inferred  that  he  intended  him  to  follow  his 
own  trade  as  a  carpenter;  and  it  would 
follow,  that  having  two  houses  and  only  one 
shop,  he  would  give  the  shop  to  him  that 
he  intended  should  carry  on  the  business. 
Cases  may  be  quoted  on  the  other  side  ; 
but  cases  on  the  construction  of  devises  are 
of  but  little  assistance,  unless  the  same  state 
of  things  and  the  same  words  are  exactly 
applicable  to  each.  The  testator's  intention 
must  be  collected  from  the  state  of  persons 
and  things  to  which  his  mind  and  attention 
were  addressed  when  he  made  his  will ; 
and  then  to  the  whole  of  the  will  together. 
But  there  can  be  no  case  cited  against  the 
defendant.  On  the  contrary,  the  cases,  as 
far  as  they  are  applicable,  are  in  his  favour : 
in  Doe  d.  Clements  v.  Collins,  (1)  the  tes- 
tator used  these  words,  "  I  give  the  house  I 
live  in,  and  garden  to  B ;"  and  it  was  held, 
that  the  stables  and  coal-pen,  occupied  by 
the  testator,  together  with  the  house,  passed 
without  being  expressly  named ;  though 
the  testator  used  them  for  the  purposes  of 
his  trade  as  well  as  for  the  convenience  of 
his  house.  This  appears  to  be  almost  in 
point  with  the  present  case.  There,  the 
testator  used  the  words  "  the  house  I  live 
in ;"  here,  he  says,  "  the  house  in  which  I 
now  reside  :"  but  the  Court  did  not  con- 
sider those  words  as  restricting  the  devise 
to  that  which  was  used  for  residence ;  but 
as  descriptive  of  the  things  devised.  There 
too,  the  testator  used  the  particular  term 
"  garden"  after  the  word  "  house,"  from 
which  it  might  be  argued,  that  as  he  had 
gone  on  to  describe  minor  appurtenant  ob- 
jects, nothing  was  to  be  inferred  beyond 
the  particulars  he  had  given.  The  present 
case  is  free  from  such  an  objection ;  and  even 
supposes  that  the  word  "appurtenances" 
in  its  legal  sense,  would  carry  the  outbuild- 
ing as  belonging  to  the  new  house.  This 
is  a  very  great  concession  to  the  lessor  of 
the  plaintiff;  for  this  outbuilding,  under  all 
the  circumstances,  could  not  safely  be  de- 
scribed under  the  word  "  appurtenances"  to 
either  one  house  or  the  other. 

Mr.  Selwyn  contra. — The  defendant  re- 
lies on  the  word  "premises,"  which  is  a  word 
of  convenient  import,  on  account  of  its  being 
(1)  J  Term  Rep.  498. 
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so  very  indefinite.  But  even  if  the  defen- 
dant had  the  word  "appurtenances"  to  his 
devise  it  would  not  assist  him ;  for  the  plain 
intention  of  the  testator  was  to  confine  the 
devise  to  Joseph  to  the  house  in  which  the 
testator  himself  was  then  residing,  accord- 
ing to  the  very  terms  he  uses.  The  word 
"  appurtenances,"  in  the  devise  to  Samuel, 
clearly  referred  to  the  outbuilding  which 
was  then  in  use  with  the  new  house.  That 
house  was  then  in  the  occupation  of  Joseph ; 
and  the  testator  meant  Joseph  to  go  from 
that  house  into  that  in  which  the  testator 
himself  was  then  residing.  Even  if  the 
testator  had  used  the  word  "  appurtenances" 
in  the  devise  to  Joseph,  that  word  would 
not  have  carried  this  outbuilding*  It  was 
not  then  appurtenant  to  the  old  house  in 
any  sense  whatever.  It  was  close  to  the 
new  house,  and  used  as  a  carpenter's  shop; 
but  not  by  the  testator,  for  he  had  left  off 
business,  and  divided  his  stock  in  trade  be- 
tween his  sons.  How  is  it  possible  then 
to  say  that  this  outbuilding  was  a  part  of 
the  house  in  which  the  testator  resided  at 
the  time  when  he  was  making  his  will  t 

The  Court  were  of  opinion,  that  the  out- 
building in  question  passed,  by  the  word 
"  appurtenances"  in  the  devise,  to  Samuel. 
x  Both  houses  were  in  the  occupation  of  the 
testator ;  both  held  under  the  same  title : 
but  the  residence  of  the  testator,  to  which 
he  applied  himself  in  his  will,  was  confined 
to  the  old  house ;  having  no  reference  what- 
ever to  the  outbuilding.  The  testator  was 
not  residing  in  the  shop.  He  had  previ- 
ously divided  his  stock  in  trade  among  lis 
sons,  and  given  his  tools  to  Joseph.  Jo- 
seph was  then  in  the  new  house ;  and  the 
testator  provided  him  with  a  different  house. 
The  shop  would,  according  to  the  then  state 
of  things,  have  passed  in  a  lease  of  the  new 
liouse,  even  without  the  word  "  appurte- 
nances." On  the  reserved  point,  as  to  the 
assent  of  the  executor,  (though  the  defen- 
dant's counsel  had  not  pressed  it,)  they 
thought  it  as  well  to  observe  that  they  were 
clearly  of  opinion,  that  when  an  executor 
assents  to  part  of  the  subject  of  a  devise, 
and  claims  title  to  the  other,  he,  in  point  of 
law,  assents  to  the  devise  according  to  what- 
ever legally  passed  under  it;  and,  conse- 
sequently,  that  there  had  been  here,  most 
unquestionably,  an  assent  by  the  executor 
to  the  devise.  Rule  absolute. 
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14     i  CORBBT  ».  PACKIKOTOK,  BART. 

Pleading — Joinder  of  Counts. 


1.  A  count  which  is,  in  substance,  a  count 
in  assumpsit,  cannot  be  joined  to  a  count  in 
trover. 

£.  An  express  averment  of  a  promise  is 
not  necessary  in  order  to  constitute  assumpsit. 

Therefore,  a  count  which  stated  that  the 
plaintiff,  at  the  request  of  defendant,  had  de- 
livered to  him  certain  goods  to  be  taken  care 
of  by  the  defendant  for  reward  to  him  ;  and 
that,  m  consideration  thereof,  the  defendant 
undertook  and  agreed  to  take  due  and  proper 
care  of  the  goods,  and  to  re-deliver  them  on 
request — was  held  to  be  in  assumpsit ;  and, 
because  it  was  joined  to  a  count  in  trover,  and 
general  damages  were  given—judgment  woe 
arrested. 

This  action  was  tried  at  the  Worcester 
Summer  Assises  for  1826,  before  Mr.  Baron 
Garrow,  when  a  general  verdict  was  found 
for  the  plaintiff.  It  subsequently  came  before 
the  Court  on  a  motion  in  arrest  of  judg- 
ment ;  the  ground  of  the  motion  being,  that 
there  had  been  a  misjoinder  of  counts.  The 
evidence  was  not  applicable  to  any  one 
count  alone;  and  it  was  therefore  incum- 
bent on  the  plaintiff  to  maintain  the  proper 
joinder  of  all  the  counts. 

The  first  count  stated,  that  on  the  14th 
November  1825,  at  Bewdley,  in  the  county 
of  Worcester,  the  plaintiff,  at  the  special 
instance  and  request  of  the  defendant,  had 
caused  to  be  delivered  divers,  to  wit,  four 
boars,  thirteen  sows,  and  thirteen  pigs,  of 
great  value,  to  wit,  of  the  value  of  SOL  of 
lawful  money  of  Great  Britain,  to  be  by  the 
defendant  safely  and  securely  kept,  and 
fed,  and  tacked,  in  a  certain  park,  and  upon 
certain  premises  of  the  defendant,  for  re- 
ward to  the  said  defendant,  in  that  behalf; 
yet  the  said  defendant,  not  regarding  his 
duty  in  that  behalf,  afterwards,  and  whilst 
he  had  the  said  boars,  sows,  and  pigs,  for 
the  purpose  aforesaid,  to  wit,  on  the  10th 
of  December  aforesaid,  at  Bewdley  aforesaid, 
in  the  county  aforesaid,  by  himself  and  his 
servants,  in  that  behalf,  conducted  himself 
so  carelessly,  negligently,  and  improperly, 
in  and  about  the  keeping  the  said  boars, 
sows,  and  pigs,  as  aforesaid,  that,  by  and 
through  the  mere  negligence,  and  improper 
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conduct  of  the  defendant  and  his  servants, 
in  that  behalf,  the  said  boars,  sows,  and 
pigs,  became,  and  were  and  are  wholly 
lost  to  the  said  plaintiff:  to  wit,  at  Bewdley 
aforesaid,  in  the  county  aforesaid. — This 
count  was  admitted  to  be  in  case;  and 
nothing  turned  upon  it* 

The  second  count  stated,  that  on  the  14th 
November,  in  the  year  aforesaid,  at  Bewdley, 
in  the  said  county,  the  plaintiff,  at  the  spe- 
cial instance  and  request  of  the  defendant, 
had  caused  to  be  delivered  to  him  the  said 
defendant,  divers,  to  wit,  four  other  boars, 
thirteen  other  sows,  and  thirteen  other  pigs, 
of  the  said  plaintiff,  of  great  value,  to  wit, 
of  the  value  of  50/.  of  the  like  lawful  money, 
to  be  taken  care  of  by  the  said  defendant  for 
the  said  plaintiff,  for  reward  to  him  the  said 
defendant,  in  that  behalf;  and  in  considera- 
tion thereof,  he,  the  defendant,  undertook,  and 
then  and  there  agreed  with  the  said  plain- 
tu%  to  take  due  and  proper  care  of  the  said 
last-mentioned  boars,  sows,  and  pigs,  and  to 
re-deliver  the  same  to  the  said  plaintiff,  when 
he,  the  said  defendant,  should  be  thereunto 
requested;  and,  although  the  said  defen- 
dant was  afterwards,  to  wit,  on  the  10th  of 
December,  in  the  year  aforesaid,  requested 
by  the  plaintiff  to  re-deliver  the  said  last- 
mentioned  boars,  sows,  and  pigs,  to.  the 
said  plaintiff;  yet  he,  the  said  defendant, 
not .  regarding  his  duty  in  that  behalf,  but 
contriving,  and  fraudulently  intending,  &c. 
did  not,  nor  would,  when  he  was  so  re- 
quested as  aforesaid,  or  at  any  time,  &c. ; 
the  count  went  on  to  aver  that  the  defen- 
dant did  not  re-deliver  on  request. 

This  count  the  defendant  contended  was 
in  assumpsit. 

Nothing  turned  upon  the  third  count, 
which  treatecL  the  defendant  as  bailee,  and 
charged  a  loss  of  the  pigs  through  his  neg- 
ligence. 

The  fourth  count  was  in  trover. 

Mr.  Serjeant  Peake  in  support  of  the  de- 
claration.— The  objection  is  to  the  joinder 
of  the  second  and  fourth  counts ;  but  they 
are  well  joined,  for  the  second  is  a  count  in 
case.  There  is  a  difficulty  in  sometimes 
distinguishing  between  tort  and  assumpsit ; 
and  for  that  reason  a  plaintiff  has  generally 
a  choice  as  to  which  form  of  action  he  will 
adopt.  Against  carriers  it  was  usual  for- 
merly to  declare  in  tort ;  and  it  is  sometimes 
done  at  the  present  day ;  but  assumpsit  lies 


as  well.    And  whenever  case  will  lie  for 
the  breach  of  a  duty,  assumpsit  will  also 
lie.     Here,  either  form  of  action  would  be 
good ;  and  the  joinder  will  therefore  be  no 
objection  if  the  second  count  does  not,  of 
necessity,  contradict  the  fourth.  The  words 
"  undertook  and  agreed,"  in  the  second 
count,  upon  which  words  reliance  is  placed 
by  the  other  side,  only  mean  a  duty  which 
was  cast  upon  the  defendant.     If  it  should 
be  said  that  the  undertaking  and  agreement 
amounted  to  a  promise,  the  objection  is  not 
thereby  strengthened ;  for  it  does  not  ap- 
pear by  the  rest  of  the  count,  that  the  de- 
fendant had  undertaken  or  promised  any 
thing  to  which  he  was  not  legally  liable. 
The  promise  then  is  merely  the  obligation 
of  a  duty.     There  is  no  objection  to  turn 
that  which  would  be  the  subject  matter  of 
a  count  in  assumpsit  into  fl count  in  tort. 
The  case  of  Brown  v.  Dixon,  (1)  is  an  au- 
thority in  support  of  the  counts.     Mr.  Jus- 
tice Buller  there  said — "  Perhaps  the  rule 
of  judging  whether  two  counts  can  be  join- 
ed, by  considering  whether  the  same  judg- 
ment can  be  given  on  both,  is  not  true  in 
its  extent ;  but  by  adding  another  requisite 
it  is  universally  true.     For  wherever  the 
tame  plea  may  be  pleaded,  and  the  same 
Judgment  given  on  two  counts,  they  may  be 
joined  in  the  declaration."    And,  in  that 
case,  there  was  a  special  demurred  to  the 
declaration,  which  had  one  count  in  trover  ; 
and  another  which,  as  the  plaintiff  contend- 
ed, was  case,  and  as  the  defendant  contended 
was  assumpsit ;  and  which  the  Court  held 
to  be  case,  and  therefore  held  the  decla- 
ration to  be  good.     Mr.  Justice  Buller  says 
— "  the  whole  is  case ;  the  same  plea  of 
not  guilty  goes  to  the  whole  declaration ; 
and  die  Court  may  give  the  same  judgment 
on  the  whole."  Now,  applying  that  rule  to 
the  present  case,  how  can  it  be  contended 
that  the  defendant  could  not  properly  plead 
not  guilty  to  this  declaration,  as,  in  fact,  he 
has  done  ?     The  case  of  Judin  v.  Samuel, 
(2)  affirmed  upon  error  in  the  Court  of 
King's  Bench,  (3)  supported  the  principle 
laid  down  in  Brown  v.  Dixon;  and  is  also  an 
authority  in  support  of  the  plaintiff's  decla- 
ration. There  too  there  was  a  duty  charged ; 
which  the  defendant  unsuccessfully  endea- 


(1}  1  Term  Rep.  274. 

2)  1  New  Rep.  43. 

3)  6  Eart,  333. 
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voured  to  shew  was  the  subject  of  a  count 
in  ;  mr.-osit  only.  All  the  cases  on  this 
s  vvi  were  fully  discussed  in  the  case  of 
Bt  ciiier ion  and  Others  v.  Wood,  in  error% 
(4)  where  the  same  mode  of  declaring  was 
recognised  and  supported.  In  all  the  cases 
which  may  be  cited  on  the  other  side,  there 
was  a  contract,  which  contract  was  the  gist 
of  the  action  ;  while  in  the  present  the  de- 
fendant is  charged  as  a  bailee. 

\Mr.  Justice  Littledak. — In  Mountford 
v.  Horton,  (5)  the  count  charged  that  the 
defendant  "  agreed,"  and  it  was  held,  that 
that  imported  a  promise.] 

But  in  that  case  the  count  was  framed  in 
assumpsit,  and  the  Court  wished  to  maintain 
the  count  The  utmost  to  which  that  case 
can  be  carried  is  to  shew  that  the  same  sub- 
ject matter  ma^  be  turned  into  a  count  either 
in  tort  or  assumpsit ; — and  it  is  upon  that 
principle  that  the  plaintiff  relies  in  support 
of  his  declaration.  It  is  sufficient  for  him 
to  shew  that  the  subject  matter  of  the  ob- 
jected count  does  not  of  necessity  shew  as- 
sumpsit, and  assumpsit  only. 

Mr.  Taunton,  contra. — The  case  of  Or  ton 
v.  Buller  is  decisive  of  the  present  question 
against  the  plaintiff.  That  of  Mountford 
v.  Horton  is  also  in  point,  with  reference  to 
the  principle ;  it  was  the  converse  of  this 
case,  and  it  shews  most  clearly  that  a  count 
in  assumpsit  might  have  been  joined  with 
the  second  count  of  the  present  declaration. 
If  that  count  could  be  joined  with  assumpsit, 
it  could  not  be  joined  with  trover ;  and  that 
proposition  includes  the  whole  of  this  case. 
The  question  here  is,  not  what  form  of 
count  the  plaintiff  is  at  liberty  to  adopt,  but 
what  counts  he  may  join  together.  This 
second  count  speaks  of  reward  to  be  paid 
to  the  defendant.  This  implies  a  contract ; 
and  then,  in  consideration  thereof,  the  de- 
fendant agreed.  How  is  it  possible  to  main- 
tain that  this  is  not  assumpsit  ?  In  Buddie 
v.  Wilson,  (6)  Lord  Kenyon,  in  giving  judg- 
ment, stated,  that  the  Court  w»re  of  opinion, 
that  although  the  plaintiff  may  be  allowed 
to  declare  in  tort  upon  matter  growing  out 
of  contract,  a  defendant  may  plead  the  non- 
joinder of  his  companions  in  abatement. 


The  Court  were  of  opinion,  that  the 
counts  in  question  were  improperly  joined; 
and,  therefore,  that  judgment  must  be  ar- 
rested. It  was  clear  that  tort  and  assumpsit 
could  not  be  joined  together.  And  although 
the  case  of  Lee  v.  Welch  (7)  decided,  that 
a  promise  must  be  expressly  stated,  they 
were  of  opinion  that  the  case  of  Mountford 
v.  Horton  was  the  better  authority;  and 
that  the  stating  an  agreement  was  sufficient 
to  import  a  promise ;  and  this  raised  the 
objection  against  such  a  count  being  joined 
with  a  count  in  tort.  It  might  seem  to  be 
a  nice  distinction  between  "  undertaking" 
and  "  agreeing,"  which  constituted  the  dif- 
ference ;  but  they  were  of  opinion  that  it 
was  the  agreement  to  re-deliver,  which  made 
the  assumpsit ;  and  that  the  undertaking  to 
take  due  and  proper  care  of  the  thing,  that 
undertaking  standing  by  itself,  would  make 
the  defendant  only  a  bailee.  There  was  no 
common  law  obligation  to  redeliver  raised 
by  the  mere  delivering  to  the  bailee  to  take 
due  care.  In  the  case  of  Coggs  v.  Bernard, 
(8)  the  count  was  properly  framed  in  tort; 
for  there  was  no  consideration  stated ;  but 
here  there  was  a  consideration  stated  ;  that 
consideration  being,  in  part,  that  the  defen- 
dant was  to  have  reward :  this  clearly  shew- 
ing a  contract,  and  an  implied  promise  by 
the  defendant  to  perform  it.  Nor  was  the 
case  at  all  like  that  of  Mast  v.  Goodson,  (9) 
for  there  the  count  joined  to  the  count  in 
trover,  charged  only  a  duty  without  any 
agreement  or  any  consideration.  The  terms 
of  the  agreement  as  here  charged,  might 
have  been  in  writing;  but  the  breach  of 
that  agreement  could  not  be  charged  as  a 
tort.  For  these  reasons,  and  because  the 
second  count  had  all  the  ingredients  neces- 
sary to  raise  assumpsit,  they  were  of  opi- 
nion that  it  could  not  be  joined  with  the 
count  in  trover  ;  though  they  much  wished, 
if  it  were  in  their  power,  to  discourage  so 
ungracious  an  objection. 

Judgment  arrested. 


(7)  2  Lord  Raym.1517. 

(8)  Id.  909. 

(9)  3  WiU.348. 


(4)  6  Moore,  141. 
2  New  Rep.  62. 
6  Term  Rep.  369. 


(5) 
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1827.      CBOVILL    AND    ANOTHBB,    ASSIG- 
<     NEES  OF  ANSTICK  AND  THORN- 
HILL,  BANKRUPTS,  V,  HAHOND. 


Jan.  £5.  £ 


Partnership  Accounts. 

1.  ^/n  oc^icm  a/  top  may  be  maintained 
by  one  partner  against  another  for  a  balance 
struck  and  agreed  upon  between  them. 

2.  But  m  an  action  by  one  partner  against 
another  for  the  balance  of  an  account,  Jur- 
nished  by  one  of  the  partners  to  the  parties 
mth  whom  they  had  dealt  in  the  only  partner- 
nershm  transaction ;  and  in  which  transac- 
tion the  partner,  who  rendered  the  account, 
had  recewed  all  and  paid  all,  so  that  nothing 
remained  but  to  strike  the  balance : — It  was 
held,  by  the  Lord  Chief  Justice  and  Mr.  Jus- 
tice Littledale,  that  an  action  at  law  was 
not  maintainable  for  the  balance  which  would 
appear  on  this  account, 

JDissentiente — Mr.  Justice  Bay  ley,  who 
thought  the  action  was  maintainable. 

This  was  an  action  for  money  had  and 
received  by  the  defendant  to  the  use  of  the 
plaintiffs  as  assignees,  with  a  count  for  an 
account  stated. 

Plea — The  general  issue. 

On  the  trial  of  the  cause,  before  the  Lord 
Chief  Justice,  at  the  Sittings  after  last  Mi- 
chaelmas term,  the  following  appeared  to 
be  the  facts: 

The  bankrupts  and  the  defendant  were 
jointly  engaged  in  freighting  a  ship  to  Van 
Diemen's  land.  The  commission  was  to  be 
divided  in  equal  moieties  between  the  bank- 
rupts and  the  defendant.  The  latter  re- 
ceived all,  and  paid  all ;  and  it  was  for  the 
moiety  of  the  commission  received  by  the 
defendant  that  the  action  was  brought.  The 
defendant  had  rendered  an  account  to  the 
people  connected  with  the  ship ;  and  upon 
this  account  the  plaintiff  wished  to  strike 
the  balance.  The  Lord  Chief  Justice, 
upon  these  facts,  nonsuited  the  plaintiff, 
with  liberty  to  move  for  a  verdict. 

Mr.  Gurney  now  moved  accordingly.— 
He  contended  that  this  case  fell  within  the 
exception  to  the  general  ride,  which  al- 
lowed an  action  at  law  by  one  partner  against 
the  other  upon  an  ascertained  balance.  The 
general  rule  prevailed ;  because,  in  general, 
there  were  accounts  by  each  partner,  and 
mutual  accounts  against  each  other ;  but' 
here  the  receipts  and  payments  were  all 
Vol.  V.  KJ3. 


by  one  partner.  The  plaintiffs  were  willing 
to  take  his  own  statement  of  the  account ; 
and  the  striking  of  the  balance  was  a  mere 
question  of  arithmetic.  The  case  was  free 
from  all  the  difficulties  against  which  the 
general  rule  was  intended  to  provide.  The 
balance  here  is  exactly  the  same  as  an  as- 
certained balance.  The  two  sides  of  the 
account  are  admitted ;  the  balance  already 
exists ;  and  the  striking  it  is  only  the  ascer- 
taining of  it  according  to  the  unerring  rules 
of  arithmetic* 

Lord  Chief  Justice. — I  am  of  opinion, 
that  no  rule  should  be  granted.  The  ge- 
neral, rule  is  that  one  partner  cannot  bring 
an  action  at  law  against  another  for  a  sub- 
ject matter  of  the  partnership.  The  ex* 
ception  to  the  rule  is,  where  a  balance  has  been 
struck,  ascertained,  and  agreed  to  by  both 
parties.  The  ground  taken  by  the  plaintiffs 
in  the  present  case  is,  that  as  all  the  pay- 
ments and  receipts  were  by  one  partner, 
there  can  be  no  difficulty  in  adjusting  the 
balance.  That  circumstance,  undoubtedly, 
renders  it  less  difficult ;  but,  I  think,  we 
are  asked  to  carry  the  exception  a  step 
further  than  it  has  already  been  done,  and 
I  am  unwilling  to  do  so.  I  think  it  is  better 
not  to  break  in  upon  the  general  rule. 

Mr.  Justice  Bay  ley. — I,  unfortunately, 
am  of  a  different  opinion.  I  think  this  case 
is  not  within  the  general  rule,  but  is  within 
the  principle  of  the  exception.  Here,  the 
defendant  has  received  all,  and  paid  all. 
The  account  he  has  furnished  is  an  acknow- 
ledgment that  he  has  received  so  much  and 
paid  so  much.  The  account  is  therefore 
reduced  to  one  species  of  item }  and  I  think, 
therefore,  the  policy  of  the  partnership  law 
does  not  require  that  such  an  account  as 
this  should  be  excluded  from  a  court  of 
common  law.  There  is  here  nothing  to  do 
but  to  compare  the  receipts  with  the  pay- 
ments, according  to  the  rules  of  arithmetic  ; 
and  the  balance  will  then  be  ascertained, 
just  as  the  parties  would  and  must  have 
ascertained  it  themselves. 

Mr.  Justice  Littledale. — I  am  of  opinion, 
that  this  is  a  partnership  account,  not  set- 
tled and  ascertained  between  the  parties ; 
and  that  it  therefore  comes  within  the  rule, 
and  not  within  the  exception.  The  argument 
of  the  plaintiffs  requires  us  to  extend  the 
rule.     I  admit  that  the  extension  would  not 
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be  very  great ;  but  I  think  with  my  Lord 
Chief  Justice,  that  it  is  better  not  to  break 
in  any  further  upon  the  general  rule. 

Rule  refused, 

Mr*  Justice  Holroyd  was  absent. 


1827 
Feb.  20 
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Uses — Presumption  of  Reconveyance. 

1.  Where  a  use  is  executed  by  the  common 
law  in  the  same  person  to  whom  the  seisin  is 
conveyed,  a  further  use,  to  another  person, 
cannot  be  executed  by  the  statute  of  Uses : 

for  the  statute  applies  only  to  cases  where 
the  use  is  not  executed  by  the  common  law  ; 
and  cannot  be  called  into  action  where  a  use 
has  once  been  so  executed, 

Accordingly, — Grant  to  A,  to  the  use  of 
A  in  fee,  upon  trust ;  that  is  to  say,  to  the 
use  ofB,  with  certain  trusts  and  limitations  ; 
and  the  ultimate  use  to  B  in  fee : — Held, 
that,  although  the  first  use  might  be  well  exe- 
cuted by  the  common  law,  yet  the  statute  of 
Uses  could  not  be  called  in  aid  to  execute  the 
second  use  to  B  ;  and,  therefore,  that  B  had 
not  the  legal,  but  only  the  equitable  estate 
under  the  ultimate  use. 

2.  The  Court  cannot  presume  a  reconvey- 
ance, in  order  to  get  rid  of  an  outstanding 
legal  estate.  The  presumption  is  one  of  fact 
alone,  and  must  be  left  to  the  jury. 

This  was  an  ejectment  to  recover  pos- 
session of  certain  premises  in  the  county  of 
Salop,  and  was  tried  at  the  last  Assizes  for 
that  county,  before  Mr.  Justice  Burrough, 
when  a  verdict  was  found  for  the  plaintiff. 
The  case  occupied  a  considerable  time ; 
but  the  point  raised  on  the  present  argu- 
ment was  clear  from  merits  as  well  as  from 
the  general  question  of  title.  The  then 
Attorney  General,  (the  present  Lord  Chan- 
cellor, Sept.  1827,)  who  was  for  the  defen- 
dant, put  in  a  deed,  dated  12th  March 
174G,  under  which  he  contended  that  the 
legal  estate  was  outstanding  in  certain  trus- 
tees or  their  representatives;  and,  conse- 
quently, that  the  lessor  of  the  plaintiff  had, 
at  all  events,  but  an  equitable  title.  If  the 
learned  gentleman  was  correct  in  his  argu- 
ment (as  it  turned  out  that  he  was,)  it  was  not 
disputed  that  the  conclusion  he  drew  was  a 


sound  one ;  and  the  question  therefore  Was, 
simply,  whether  under  this  deed  the  legal 
estate  was  in  the  trustees  or  not ;  and  this 
question  depended  upon,  whether  a  certain 
use  (which  will  be  fully  mentioned  and  com- 
mented on  in  the  argument,)  was  executed 
or  not.  If  the  use  was  executed  the  legal 
estate  was  not  in  the  trustees;  and  the 
lessor  of  the  plaintiff  would  be  well  entitled 
to  his  verdict.  If,  on  the  other  hand,  the 
use  was  not  executed,  the  cestui  que  use  had 
only  an  equitable  estate,  the  legal  estate 
was  yet  outstanding  in  the  trustees,  and  the 
lessor  of  the  plaintiff  was  not  entitled  to 
recover  at  law. 

The  deed  in  question,  of  12  th  March 
1746,  was  a  marriage  settlement  entered 
into  on  the  marriage  of  Giwn  Lloyd,  esq., 
who  was  then  seised  in  fee  of  the  premises 
in  question,  and  under  whom  both  parties 
claimed.     The  parties  were  Giwn  Lloyd, 
esq.  of  the  first  part,  Sarah  Hill  of   the 
second  part,'  Sir  Rowland  Hill,  bart.  and 
John  Wynn,resq.  of    the  third  part,  and 
Sir  Watkin  Williams  Wynn,  bart.  and  Ed- 
ward Lloyd,  esq.  of  the  fourth  part,  recit- 
ing an  intended  marriage  between   Giwn 
Lloyd  and  Sarah  Hill ;    in  consideration 
thereof,  and  of  8000/.,  her  marriage  por- 
tion, paid,  or  secured  to  be  paid,  to  Giwn 
Lloyd,  he  conveyed  (by  lease  and  release,) 
the  premises  in  question,  to  Sir  Watkin 
Williams  Wynn  and  Edward  Lloyd,  and  their 
heirs.     Then  came  the  words  upon  which 
the  argument  chiefly   turned : — To  hold 
"  to  the  said  Sir  W.  W.  Wynn  and  Edward 
Lloyd,  their  heirs  and  assigns,  to  the  only 
proper  use  and  behoof  of  them  the  said  Sir 
W.  W.  Wynn  and  Edward  Lloyd,  their  heirs; 
'and  assigns  for  ever :  upon  trust,  neverthe- 
less, and  subject  to  the  several  uses,   in- 
tents, and  purposes  hereinafter  mentioned, 
that  is  to  say,  to  the  use  of  the  said  Giwn 
Lloyd,  and  his  heirs,  until  the  said  intended 
marriage  shall  take  effect;"  and  from  and 
after  the  solemnization  of  the  intended  mar- 
riage, then  to  the  use  and  behoof  of  the  in- 
tended husband  and  wife  for  their  lives  and 
the  life  of  the  survivor ;  and,  after  the  de- 
cease of  the  survivor,  to  the  use  of  Sir  R. 
Hill  and  John  Wynn  for  1000  years  for  the 
benefit  of  the  issue.     Then  followed  the 
provisions  in  detail  for  the  children.  There 
was  also  a  clause  declaring  that  4000/.,  part 
of  the  lady's  fortune,  should  be  paid  into 
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the  hands  of  the  trustees,  Sir  R.  Hill  and 
J.  Wynn,  upon  trust,  to  be  applied  by  them 
in  the  purchase  of  freehold  property,  with 
the  approbation  of  the  husband  and  wife, 
or  of  the  survivor  ;  and  that  the  property 
so  purchased  should  be  conveyed  to  Sir 
W.  W.  Wynn  and  £.  Lloyd,  upon  the  same 
uses  as  were  declared  with  respect  to  the 
other  property.  But  the  wife  was  to  have 
the  rental  of  this  property,  so  to  be  pur- 
chased with  the  4000/.,  for  her  life  as  her 
pin-money ;  and  in  case  there  should  be  no 
issue  of  the  marriage,  she  was  to  have  a 
power  of  charging  that  property  by  will  up 
to  4000/.  The  ultimate  use  in  default  of 
issue  was  to  Giwn  Lloyd  in  fee* 

The  marriage  took  place ;  but  there  was 
no  issue.  The  husband  continued  in  pos- 
session until  his  death,  which  took  place  in 
1774.  His  sisters  received  the  rents  after 
his  death,  down  to  about  1794.  The  wife 
died  in  1782  ;  and,  consequently,  for  aught 
that  appeared  to  the  contrary,  all  the  ob- 
jects of  the  trust  had  been  at  an  end  from 
the  year  1782. 

Under  these  circumstances  the  learned 
Judge  was  of  opinion,  that  the  use  to  Giwn 
Lloyd  was  executed ;  and,  therefore,  that 
the  legal  estate  was  not  outstanding.  He, 
however,  reserved  the  point ;  giving  leave 
to  the  defendant  to  move  for  a  nonsuit. 
The  question  whether,  assuming  the  legal 
estate  to  be  in  the  trustees,  the  jury  might 
not  presume  a  reconveyance,  was  not  left 
to  their  consideration,  or  at  all  presented  to 
them. 

A  rule  having  been  obtained,  on  a  former 
day,  to  shew  cause  why  the  verdict  should 
not  be  set  aside,  and  a  nonsuit  entered, — 

Mr.  Taunton,  Mr,  Campbell,  and  Mr. 
Richards,  shewed  cause. — They  contended 
for  three  propositions — first,  that  looking 
to  the  words  of  the  limitation,  simply  and 
nakedly,  the  use  was  not  in  the  trustees, 
Sir  W.  W.  Wynn  and  E.  Lloyd,  but  that 
the  use  was  executed  in  all  the  different 
persons  in  whose  favour  the  limitations  were 
made  ;  that  is  to  say,  that  the  use  was  ex- 
ecuted, first  of  all  in  Giwn  Lloyd  until  the 
marriage ;  after  the  marriage,  in  Giwn  Lloyd 
and  his  wife,  and  so  on ;  and,  ultimately,  in 
Giwn  Lloyd  and  his  heirs.  Secondly,  failing 
the  first,  that  it  was  the  intention  of  the  set- 
tler that  the  use  should  be  so  executed  in  the 
parties  who  were  beneficially  to  take  ;  and 


that,  if  this  construction  were  not  to  take 
place,  the  manifest  intention  would  be  dis- 
appointed, and  gross  contradiction  would 
follow,  with  reference  generally  to  the  pro- 
visions of  the  deed.  Thirdly,  that,  at  all 
events,  considering  the  great  lapse  of  time 
since  the  purposes  of  the  trust  had  been 
completely  answered,  the  Court  might  pre- 
sume a  reconveyance. 

To  the  first  proposition. — The  deed,  after 
the  general  provisions,  goes  on  to  provide, 
that  4000/.  shall  be  laid  out  in  freehold 
property ;  and  that  the  property  so  pur- 
chased shall  be  conveyed  to  the  trustees, 
not  as  in  the  former  limitation,  to  the  use 
and  behoof  of  the  trustees,  but  to  the  use 
and  behoof  of  the  several  persons,  and  for 
such  estate  and  estates  as  the  before-men- ' 
tioned  premises  had  been  conveyed,  settled, 
or  appointed.  So  that,  in  this  second  limi- 
tation, the  trustees  were  to  be  mere  conduit 
pipes ;  and  if  the  estates  had  been  purchased 
and  settled  according  to  this  second  limita- 
tion, the  uses  would  be  executed  in  the 
parties  beneficially  entitled.  The  same  pro- 
vision occurs  with  respect  to  the  power  of 
the  wife  to  charge  this  property.  Looking 
at  the  whole  of  the  deed,  the  use  is  there- 
fore executed,  not  in  the  trustees,  but  in  the 
parties  beneficially  interested.  If  the  limi- 
tation had  ended  with  these  words,  "  unto 
the  said  Sir  W.  W.  Wynn  and  E.  Lloyd,  their 
heirs  and  assigns,  to  the  only  proper  use 
and  behoof  of  them  the  said  Sir  W.  W. 
Wynn  and  E.  Lloyd,  their  heirs  and  assigns 
for  ever,"  they  would  have  held  by  the  com- 
mon law,  and  not  by  the  statute  of  uses ; 
they  would  have  had  not  a  use,  but  a  seisin. 
Then,  when  that  seisin  is  followed  up  by  a 
declaration  of  uses,  though  those  uses  are 
afterwards  specially  limited  to  other  per- 
sons, they  are  fed  out  of  the  seisin.  The 
use  must  be  commensurate  with  the  seisin, 
and  cannot  go  beyond  it.  The  effect  of 
the  statute  of  uses  is  to  make  the  party  to 
whom  the  first  limitation  is,  the  party  seised ; 
and  then,  out  of  that  seisin  which  that  party 
so  has,  the  different  uses  after-limited  are 
fed  and  applied.  The  seisin  of  the  party 
is  the  heart  out  of  which  the  heart's  blood 
of  the  different  uses  springs  and  circulates 
through  all  the  different  conduit  pipes  or 
veins  to  all  the  frame.  There  is  nothing  in 
the  statute  of  uses  against  this.  Soon  after 
the  passing  of  the  statute,  it  was  decided. 
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that  a  use  could  not  be  limited  upon  a  use, 
because  the  use  must  be  fed  out  of  the 
seisin  of  the  person  immediately  preceding 
in  point  of  limitation.  If,  then,  it  were  at- 
tempted to  limit  one  use  upon  another,  there 
would  be  no  seisin  to  feed  the  second  use. 
There  cannot,  therefore,  be  a  use  in  the  se- 
cond taker  executed :  but  Lord  Bacon,  in 
his  reading  on  that  statute,  takes  a  distinc- 
tion in  this,  when  the  use  is  not  limited  over 
in  the  first  instance  to  another  person,  but 
is  limited  over  to  the  same  person  in  whom 
the  seisin  is  vested.  In  the  latter  case,  the 
statute  is  not  called  into  action ;  and  the 
feoffee  is  in  by  the  common  law.  He  says, 
44  if  I  enfeoff  A  to  the  use  of  his  right  heirs, 
A  is  in  the  fee  simple  not  by  the  statute, 
but  by  the  common  law."  He  goes  on  after- 
wards to  say,  "  no  use  is  continued  by  the 
statute,  but  where  the  feoffee  is  one,  and  the 
cestui  que  use  is  the  other."  (It  is  called 
feoffor,  even  in  the  corrected  edition,  but 
this  must  be  a  mistake;  it  must  mean 
the  feoffee.)  It  appears,  therefore,  that  the 
trustees  in  this  case  would  be  seised  by 
virtue  of  the  common  law ;  and  there  does 
not  seem  to  be  any  reason  why  the  next  use 
should  not  be  executed  by  the  aid  of  the 
statute.  The  case  of  Jenkins  v.  Young,  (1) 
(reported  in  the  same  book  at  p.  244,  as 
Meredith  v.  Joans,)  is  an  authority  in  favour 
of  Lord  Bacon's  doctrine,  that  where  the 
habendum  and  the  use  are  to  the  same  per- 
son, they  consolidate ;  and  the  use  is  ab- 
sorbed in  the  seisin :  so  laid  down  in  Pres- 
ton on  Conveyancing,  p.  483.  Then,  the 
seisin  merging  the  first  use  by  the  common 
law,  the  statute  may  execute  the  second. 
The  earliest  case  to  shew  that  a  use  cannot 
be  mounted  upon  a  use  is  TyrreFs  case; (2) 
but  that  case,  aud  all  the  cases  on  this  point, 
only  shew,  that  the  statute  of  uses  cannot 
be  called  twice  into  action.  That  doctrine 
is  perfectly  consistent  with  the  present  ar- 
gument, which  only  seeks  to  merge  the 
first  use  in  the  seism ;  and  to  execute  the 
second  through  the  means  of  the  statute. 
The  common  law  principle,  independent  of 
the  statute,  is  similarly  explained  by  Lord 
Hardwicke,  in  Hopkins  v.  Hopkins:  (3)  that 
principle  seems  also  to  have  been  recog- 


(1)  Cro.  Car.  230. 
(*)  D**f  155. 
(3)  1  Atk.  590. 


nised  fa  Doe  a\  Hutchinson  and  others*. 
Prestmlge.  (4) 

To  the  second  proposition. — The  inten- 
tion of  the  parties  was  clear :  the  intention 
is  not  to  be  collected  from  a  particular 
form  of  expression  in  any  one  part  of  the 
deed,  but  from  the  whole  together.  The 
duties  of  courts  of  justice  in  the  expounding 
of  deeds  according  to  the  intention  of  the 
parties,  was  ably  laid  down  by  Lord  Chief 
Justice  WiBes,  in  Parkhurst  v.  Dormer.  (5) 
The  intention  should  prevail,  unless  it  vio- 
late some  rule  of  law :  Lord  Cholmondeley 
v.  Clinton.  (6)  Here,  there  is  no  ambiguity : 
the  intended  bridegroom  would  have  stared 
if  he  had  been  told,  that  after  having  exe- 
cuted this  deed,  he  parted  with  his  legal 
interest  in  his  estate ;  and  that,  if  he  altered 
his  opinion  of  the  lady,  and  the  marriage 
should  not  take  effect,  he  could  not  get  back 
his  estate  without  the  medium  of  a  Chancery 
suit.  The  same  objection  would  apply  to 
all  the  other  limitations ;  for  the  argument 
on  the  other  side,  of  course  is,  that  the  par- 
ties had  only  equitable  interests.  Then,  as 
to  the  term  of  1000  years  to  Sir  A.  Hill  and 
J.  Wynn,  if  they  had  not  the  legal  estate, 
they  would  have  no  power  to  fulfil  many  of 
the  trusts.  All  these  inconveniences,  if  the 
contrary  were  held,  clearly  shew  that  legal 
estates  were  intended  in  the  parties  who 
were  to  take  beneficially. 

As  to  cases  which  may  be  cited  by  the 
other  side,  Lady  Whetstone  v.  Bury  (7)  is  dis- 
tinguishable. The  point  was  but  inciden- 
tally decided ;  but  it  appeared  to  be  obvi- 
ous, that  the  settler  did  not  intend  that  the 
cestui  que  trust  should  take  the  legal  estate. 
The  case  of  The  Attorney  General  v.  &ott, 
Cases  in  tempore  Lord  Talbot,  138.  That 
judgment  might  bear  against  the  first  pro- 
position in  the  argument  of  the  plaintiff, 
but  it  clearly  falls  within  the  second ;  for 
the  intention  of  the  settler  in  that  case  was, 
unquestionably,  that  the  legal  estate  should 
be  in  the  trustees.  The  case  of  Sir  J.  Ro- 
binson v.  Comyns,  (p.  164.  same  book,)  is  to 
a  similar  effect. 

To  the  third  proposition. — But  evenshould 
the  Court  be  of  opinion  against  the  plaintiff 
on  the  two  first,  the  third  proposition,  if 

(4)  4  Maule  &  Selw.  178. 

(5 )  Willes,  339. 

(6)  2  Jacobs  &  Walter,  89. 

(7)  2P.Wma.146. 
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established,  wiB  entitle  him  to  retain  the 
verdict,  All  the  purposes  of  this  deed  had 
been  satisfied  for  many  years;  and  a  recon- 
veyance might  therefore  have  been  pre- 
sumed: Warren  d.  Webb  v.  Grenville  (8) 
shews  that  it  might,  after  so  great  a  length 
of  time ;  the  possession  having  gone  along 
with  the  uses. 

Mr.  ShadnteU,  Mr.  Russell,  and  Mr.  WO* 
Mams,  contr&. — The  terms  of  the  deed  are 
clear;  and  the  legal  effect  is  not  to  be  cut 
down  and  destroyed  to  gratify  the  supposed 
intention  of  the  parties :  but  there  is  nothing 
throughout  the  deed  from  beginning  to  end 
which  would  justify  the  assertion,  that  the 
parties  intended  the  legal  estate  to  remain 
in  the  settler.  He  had  no  power  to  sell, 
to  grant  leases,  or  to  change  the  trustees. 
There  are  many  parts  of  the  deed  which 
ate  ambiguous ;  but  the  part  which  gives 
the  legal  estate  to  the  trustees  is  clear.  The 
reference  to  the  sum  of  8000/.,  the  lady's 
fortune,  is  by  no  means  clear :  it  is  stated 
to  have  been  "  paid  or  secured' to  be  paid ;" 
but  not  said  by  whom,  or  when,  or  how  se- 
emed. The  40001.,  part  of  this  supposed 
sum,  is  under  the  same  obscurity:  where  it 
was  to  come  from  does  not  appear.  There 
is  no  covenant,  and  no  mention  of  the  source 
which  was  to  supply  it.  Altogether  it  is 
very  defective ;  but  the  part  which  gives 
the  legal  estate  to  the  trustees  is  clear  and 
express,  and  is  well  supported  by  authorities. 
The  argument  on  the  other  side,  however 
plausible,  is  an  attempt  to  mount  a  use  upon 
a  use.  This  has  been  enforced  by  another 
argument,  drawn  from  the  inconvenience 
which  would  follow  if  the  construction  thus 
given  were  not  allowed.  If,  however,  the 
legal  effect  is  clear,  the  argument  of  incon- 
venience cannot  prevail ;  and  relief  must 
be  sought  in  equity.  But  if  the  argument 
of  inconvenience  is  to  be  allowed,  on  which 
side  is  the  weight  ?  which  is  of  the  most 
consequence — the  preserving  of  the  join- 
ture of  the  wife,  or  the  provision  for  young 
children,  or  the  preservation  of  the  inherit- 
ance itself?  There  are  no  trustees  to  pre- 
serve contingent  remainders ;  the  conse- 
quence of  which  would  be,  that  this  settle- 
ment, made  to  preserve  the  inheritance  of 
the  sons  in  tail  male,  and  the  daughters  in 
tail  general,  would- let  in  those  who  might 

(•)  2  Stxa.  tl«9. 


destroy  the  estates  given  to  the  children. 
But  the  main  point  has  been  decided  so 
effectually  that,  to  permit  the  construction 
attempted  by  die  other  side,  would  be  to 
overturn  the  established  principles  of  con- 
veyancing. There  is  no  difference  what- 
ever between  this  law  and  that  of  The  At* 
torney  General  v.  Scott,  or  that  of  Lady 
Whetstone  v.  Bury,  in  Peere  William*.  The 
opinions  of  conveyancers  in  this  respect 
have  been  thought  worthy  of  attention ;  be- 
cause, upon  their  practice  much  of  the  set- 
tlement of  the  real  property  of  this  country 
depends.  This  was  the  opinion  of  Lord 
Hardwicke,  as  will  be  found  in  the  case  of 
Willoughby  v.  WUloughby.  (9)  The  matter 
now  in  question  was  in  doubt  in  former 
times,  as  appears  by  Cfilbert  on  Uses,  p.  171. 
old  edit. — p.  368  of  Sug den's  edit. ;  but  it 
was  set  at  rest  by  Lord  Talbot  in  the  case 
of  Lady  Whetstone,  and  has  ever  since  been 
acted  upon.  The  same  is  kid  down  as  an 
elementary  principle  in  Saunders  on  Uses, 
p.  91.  last  edit.  Then,  on  the  question, 
whether  a  reconveyance  might  not  have 
been  presumed,  this  presumption  cannot  be 
raised,  unless  there  has  been  an  acknow- 
ledgment of  the  legal  right.  Here,  there 
has  been  none ;  the  possession  being  consis- 
tent with  the  equitable  interest,  as  well  as 
with  the  outstanding  legal  estate.  But 
whether  this  can  or  can  not  be  presumed, 
it  must  be  a  question  for  the  jury  :  and,  in 
this  case,  their  attention  was  not  called  to 
the  point :  they  gave  their  verdict  upon  the 
presumption,  that  Giwn  Lloyd  was  seised  in 
fee  ;  and  had  the  legal  estate  in  him.  In 
Doe  d.  Fenmcke  v.  Read,  (10)  the  present 
Lord  Chief  Justice  said,  he  thought  pre- 
sumptions of  conveyances  had  already  gone 
to  too  great  length. 

Mr.  Justice  Bayley. — I  am  of  opinion, 
that  in  this  case,  there  ought  to  be  a  new 
trial.  I  think  there  ought  not  to  be  a  non- 
suit ;  because,  I  think,  considering  the  length 
of  time  since  all  the  purposes  of  the  deed 
were  at  an  end,  that  there  was  ground  for 
submitting  to  the  consideration  of  the  jury, 
whether  there  had  or  had  not  been  a  recon- 
veyance to  Catherine  and  Mary,  or  to  one 
of  them,  probably  to  Catherine. 

The  first  question  in  the  case  arises  upon 

(9)  1  Term  Rep.  771. 

(10)  5  Burn.  &  Aid.  131. 
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the  construction  to  be  put  upon  the  mar- 
riage settlement  of  the  12  th  May,  in  the 
year  1 746  ;  for  if  that  deed  passes  the  legal 
estate  not  to  Giwn  Lloyd,  his  wife,,  and  to 
the  children,  but  vests  the  legal  estate  in 
Sir  Watkin  Williams  .  Wynn  and  Edward 
Lloyd,  then  the  lessor  of  the  plaintiff  had 
not,  at  the  time  when  this  ejectment  was 
brought,  the  legal  estate,  unless  that  legal 
estate  had  been  conveyed  to  him  by  these 
trustees,  or  by  the  heirs  of  the  survivor  of 
them  ;  and  that  brings  me  to  the  question, 
what  is  the  legal  construction  to  be  put  upon 
the  words  of  the  deed  ?  The  limitation  is  to 
Sir  W.  Williams  Wynn  and  Edward  Lloyd, 
their  heirs  and  assigns,  to  the  only  proper 
use  and  behoof  of  them  the  said  W.  W. 
Wynn  and  Edward  Lloyd,  their  heirs  and 
assigns  for  ever  upon  certain  trusts. 

I  felt,  as  the  case  was  going  on,  as  Mr. 
Taunton  was  discussing  it,  that  it  was  a  very 
singular  form  of  conveyance,  and  I  could  not 
help  for  a  moment  thinking,  that  the  words 
"  to  the  only  proper  use  and  behoof  of  them," 
had  somehow  or  other  been  introduced  by 
mistake  into  this  part  of  the  deed,  but  I 
took  it  to  have  been  ignorance  on  the  part 
of  the  person  who  prepared  it,  and  I  felt 
that  unless  you  give  an  operation  to  those 
words,  in  one  particular  point  of  view,  this 
deed  might  have  become  a  perfectly  inope- 
rative deed:  the  limitation  was  to  them, 
their  heirs  and  assigns,  to  the  use  of  them, 
their  heirs  and  assigns,  in  trust  for  Giwn 
Lloyd  and  his  heirs  till  the  marriage.  To 
be  sure,  it  strikes  one  as  being  a  very  sin- 
gular thing,  that  the  moment  the  deed  was 
executed,  the  man  should  dispossess  him- 
self of  the  legal  estate,  and  become  equita- 
ble owner  of  the  fee  only :  it  seems  remark- 
able, that  he  and  his  wife  should,  for  their 
respective  lives,  and  the  life  of  the  survivor, 
be  but  equitable  tenants  for  life,  and  that 
they  should  have  the  legal  estate  remaining 
in  the  trustees.  It  seems  singular  that,  in 
the  term  upon  which  money  was  to  be 
raised — the  term  of  a  thousand  years — the 
termor  had  not  the  legal  estate,  but  the 
equitable  estate  ;  and  the  notion  of  mistake 
received  its  confirmation  in  my  mind,  from 
the  fact,  that  when  it  came  to  the  limitation 
of  the  estate  to  be  purchased  by  the  4000&, 
it  was  to  be  limited  so  as  not  of  necessity 
to  convey  the  legal  estate  to  the  cestui  que 
trusts,  but  in  words  leaving  that  doubtful. 


The  intention  of  the  parties  was  declared  to 
be,  that  they  should  be  conveyed  to  the  said 
Giwn  Lloyd  and  his  heirs.    Now  that,  prima 
facie,  would  require  a  conveyance,  which 
would  leave  the  legal  estate,  not  in  Sir  W.  W. 
Wynn  and  the  other  trustees,  but  would 
pass  the  legal  estate  to  the  cestui  que  trusts, 
but  not  of  necessity  so,  because  u  is  "  to 
and  for  the  use  and  behoof  of  the  several 
persons,  and  for  such  estate  and  estates  as 
the  aforesaid  manors,  messuages,  and  so  on, 
here  before  conveyed,  settled,  limited  and 
assured :"  that  if  they  were  before  limited, 
conveyed,  and  assured,  in  such  a  way  as  to 
give  legal  estates  to  the  trustees,  and  equi- 
table estates  to  the  other  parties — to  the 
cestui  que  trusts,  if  you  were  to  convey  un- 
der this  clause,  in  such  a  way  as  to  give  the 
cestui  que  trusts  a  legal  estate,  you  would 
convey  to  them  not  such  estates  as  those 
which  were  conveyed,  but  different  estates; 
and,  therefore,  I  think  this  is  not  of  neces- 
sity inconsistent  with  the  idea  that,  under 
the  former  part,  the  legal  interest  vests  in 
the  trustees  ;  and  that  the  cestui  que  trusts 
were  to  take  equitable  interests   only. — 
The  observation  made  by  Mr.  Shadweu, 
that  unless  the  trustees  here  took  the  legal 
estate  the  very  moment  the  deed  was  exe- 
cuted, it  would  have  been  in  the  power  of 
the  husband  and  wife  to  have  defeated  all 
the  purposes  of  the  settlement ;  and  it  would 
have  been  in  the  power  of  the  husband  alone, 
in  the  event  of  his  surviving  the  wife,  to' 
have  defeated  the  interests  of  the  children  ; 
at  least,  that  the  husband  and  wife  might 
have  defeated  all  the  interests  of  the  chil- 
dren, seems  to  me  to  shew  so  strong  a  pur- 
pose, which  would  be  preserved  by  con- 
struing those  words  according  to  their  legal 
operation,  that  I  think  we  are  not  at  li- 
berty to  put  any  other  than  the  legal  con- 
struction upon  these  words,  and  that  we  are 
to  consider  them  in  the  sense  in  which  they 
are  understood  in  the  law. 

Now,  in  the  few  years  I  have  passed  in 
the  law,  I  have  understood  that  in  a  limitation 
of  a  use  upon  a  use,  the  second  never  can 
be  executed ;  and  that  that  is  one  of  the 
differences  between  a  trust  and  a  use  :  Mr. 
Taunton  admits,  that  it  makes  a  great  dis- 
tinction when  the  first  use  is  limited  to 
the  party  who,  in  the  instrument,  would  be 
a  trustee,  making  a  distinction  where  it  is 
limited  to  A  to  the  use  of  A,  and  where  it 
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is  limited  to  A  to  the  use  of  B ;  and  he  says 
in  the  former  case,  A  is  in,  not  under  the 
statute,  but  at  the  common  law :  and  so  far 
I  agree  with  him  ;  but  of  what  is  he  in  ? 
He  is  in  not  merely  in  the  seisin,  out  of 
which  a  use  can  arise,  but  he  is  in  of  the 
estate,  and  clothed  in  that  use,  absorbed,  as 
he  himself  used  the  expression  ;  that  use 
not  being  extinguished,  but  remaining  vested 
in  him. 

The  case  he  referred  to,  Croke  Charles, 
pp.  230,  244,  was  a  case  where  there  was 
a  limitation  to  the  husband  and  wife,  ha- 
bendum to  the  use  of  the  husband  and  wife, 
and  their  heirs ;  and  one  of  the  questions 
was,  whether  they  took  under  the  statute 
of  uses,  or  whether  they  took  at  the  com- 
mon law, — and  it  was  decided  that  they 
took  not  under  the  statute  of  uses,  but  under 
the  common  law.  But  what  is  the  reason 
given  ?  "  For  it  is  not  an  use  divided  from  the 
estate,  as  where  it  is  limited  to  a  stranger ; 
but  the  use  and  est&te  go  together,  where- 
fore it  is  all  one  as  if  the  limitation  had 
been  to  them  and  the  heirs  of  their  bodies." 
Therefore  that  case  goes  no  further  than  de- 
ciding that  they  are  in  at  common  law  ;  but 
that  they  are  in  of  the  estate,  and  also  of 
the  use ;  and,  therefore,  I  was  desirous  of 
putting  it  to  Mr.  Taunton  in  that  period  of 
the  argument,  whether  he  could  find  any 
case  in  which  there  had  been  a  limitation  to 
A  for  the  use  of  A,  in  trust  for  B,  in  which 
it  had  been  decided,  that  the  legal  estate 
vested  not  in  A  but  in  B ;  and  he  candidly 
admitted  that  he  had  been  able  to  find  no 
such  case. 

Now  there  are  two  cases  in  which  that 
point  arose,  and  in  which  persons  of  great 
ability  in  courts  of  equity,  acted  upon  that 
as  clear  law ;  and  from  that  time  down  to  the 
present,  there  has  been  nothing  to  shake  ei- 
ther of  those  positions.  In  Lady  Whetstone 
v.  Bury,  there  was  a  limitation  to  trustees 
and  their  heirs,  to  the  use  of  them  and  their 
'heirs,  to  the  use  of  the  husband  for  life,  re- 
mainder to  the  use  of  the  trustees  and 
their  heirs, — what  estate  did  the  husband 
take?  The  cause  came  on  to  be  heard 
before  the  Master  of  the  Rolls  (I  take 
it,  Sir  Joseph  Jekyll  at  that  time ;  I  am 
not  quite  sure  :  Lord  Macclesfield  was  the 
Chancellor, — however,  it  was  the  Master 
of  the  Rolls  of  that  period  of  time) ;  his 
Honour  observed  "  that  the  use  and  legal 


estate  wfere  vested  in  the  trustees,  and  the 
limitations  to  the  husband,  wife,  and  sons, 
were  but  trusts,  and  a  trust  for  Kfe  was  not 
forfeited  by  a  fine,  wherefore  this  plea  was 
false,  not  being  warranted  by  the  settlement: 
that  is  a  plain  and  clear  case,  in  which  a 
judge,  acting  in  a  court  of  equity  on  words 
exactly  similar  to  these,  on  a  trust  precisely 
in  the  same  terms,  to  the  use  of  trustees 
and  their  heirs,  to  the  use  of  somebody 
else,  held  that  the  latter  of  those  uses  was 
not  executed  by  the  statute,  but  that  the 
legal  estate  was  in  the  trustees. " 

Then  there  is  the  case  of  The  Attorney 
General  v.  Scott,  and  there  the  limitation 
was  to  Thomas  Barker  and  his  heirs,  to  the 
use  of  him  and  his  heirs  in  trust,  to  permit 
Ann  Retford  and  her  husband  to  receive  the 
profits  during  their  lives ;  that  was  a  short 
period  of  time  after  the  case  of  Lady  Whet- 
stone v.  Bury.  The  Lord  Chancellor  says, 
"the  question  is  very  considerable,  and  very 
proper  to  be  settled."  This  is  Lord  Talbot, 
one  of  the  greatest  men  as  a  conveyancer, 
and  a»  a  lawyer,  with  regard  to  real  pro- 
perty, that  this  kingdom  ever  knew ;  he 
says,  "  dower  is  properly  a  legal  demand, 
and  here  the  estate  is  limited  to  the  trustees 
and  their  heirs,  to  the  use  of  them  and 
their  heirs,  so  that  it  is  actually  executed 
in  the  trustees,  and  whatever  comes  after 
can  be  looked  upon  only  as  an  equitable 
interest,  for  there  cannot  be  a  use  upon 
a  use." 

These  two  cases,  as  it  seems  to  me,  shew 
most  plainly  and  unequivocally,  that  there 
is  no  distinction  between  those  instances  in 
which  you  limit  the  estate  to  trustees  to  the 
use  of  a  third  person,  and  those  in  which 
you  limit  the  estate  to  trustees  to  the  use 
of  themselves ;  that,  in  either  case,  the  legal 
estate  vests  in  the  person  to  whose  use,  by 
the  words  of  the  instrument,  it  is  given. 
Upon  these  authorities,  it  appears  to  me, 
that  we  are  under  the  necessity  of  saying 
that  the  legal  estate  vested,  by  means  of 
this  deed,  in  the  persons  named  as  the  trus- 
tees, namely,  Sir  W.  W.  Wynn  and  Ed- 
ward Lloyd. 

Then  comes  the  other  question,  Is  there 
to  be  a  nonsuit  ?  All  the  purposes  of  this 
deed  were  at  an  end  in  the  year  1782  ;  we 
are  desired  to  presume  that  there  was  a  re- 
conveyance, I  think  we  are  not  at  liberty  to 
form  such  a  presumption ;  there  may  be 
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cages  in  which  the  court  may  presume,  but 
I  think  it  would  be  right  to  leave  it  to  the 
consideration  of  a  jury  whether  there  had 
been  a  reconveyance  or  not ;  and  that  w$ 
should  be  going  greatly  beyond  what  courts 
have  ever  done,  if  we  were  to  act  upon  the 
instrument,  and  to  order  a  verdict  to  be  en- 
tered, or  to  suffer  a  verdict  to  stand,  on  the 
ground  that  a  conveyance  ought  to  be  pre- 
sumed, when  the  question  never  has  been 
hitherto  discussed  before  a  jury,  when,  in 
my  opinion,  as  applicable  to  the  facts  of  this 
case,  a  jury  is  the  proper  tribunal  by  whom 
that  question  is  to  be  decided.  But,  on  the 
other  side,  on  the  question,  whether  we  are 
to  enter  a  nonsuit,  I  think,  considering  the 
length  of  time  which  has  elapsed,  from  1 782 
down  to  the  present  period,  during  which 
'  period  of  time  one  can  see  no  useful  pur* 
pose  why  the  estate  should  be  suffered 
to  remain  in  possession  in  the  trustees, 
no  object  to  be  answered  by  it  during 
the  whole  of  that  period  of  time,  during 
which  the  outstanding  of  the  legal  estate 
might  be  an  embarrassment  to  those  per- 
sons who  had  an  equitable  right  only;  I 
think  that  is  a  question  that  should  be  sub- 
mitted to  the  consideration  of  a  jury,  and, 
therefore,  as  it  seems  to  me,  there  ought 
to  be  a  new  trial. 

Mr.  Justice  Holroud. — I  think  we  should 
not  be  justified,  in  this  case,  in  entering  a 
nonsuit ;  but,  supposing  that  the  opinion  of 
the  learned  Judge  at  die  trial  was  wrong, 
upon  the  question,  in  whom  the  legal  estate 
was,  we  should  grant  a  new  trial.  When  I 
first  read  this  deed  I  had  no  doubt  in  my 
own  mind  that  the  legal  estate  was  in 
the  trustees,  and  was  not  in  the  cestui  que 
trust,  having  always  understood  it  to  be 
a  clear  proposition,  without  adverting  to 
the  distinction  taken  by  Mr.  Taunton, 
that  a  second  use  never  could  be  executed 
by  the  statute,  but  that  the  statute  can 
execute  one  use  only.  I  was  very  much 
struck  with  the  argument  used  by  Mr. 
Taunton,  in  which  he  cited  cases  to  shew, 
and,  I  think,  did  shew,  that  the  first  use 
was  not  executed  by  the  statute,  and  there- 
fore urged  that  the  second  use  might  have 
been  executed  by  the  statute :  that  distinc- 
tion I  was  very  much  struck  with ;  but,  it 
appears  to  me  on  further  considering  it,  and 
considering  the  cases  which  have  been  cited, 
that  bis  argument  does  not  go  to  the  full 


extent  to  shew  that  the  legal  estate  is  in  the 
cestui  que  trust,  but  in  the  trustees. 

Then  it  is  argued,  that  in  this  case  the 
trustees  were  not  seised  in  the  third  place 
to  the  use  of  another,  but  to  their  own  use; 
and  that  the  statute  not  executing  the  first, 
only  the  second  use  was  executed  by  the 
statute,  and  did  not  stand  in  the  way  of  the 
doctrine  laid  down  in  the  different  books 
upon  the  subject.  The  question,  I  think, 
is  this,  though  the  first  use  may  not  be  ex- 
ecuted by  the  statute,  and  the  trustees  may 
be  in  by  the  common  law,  and  may  be  seised 
by  the  common  law,  they  are  to  their  own 
use ;  and  when  the  statute  says  that,  where 
one  person  is  seised  to  the  use  of  another, 
the  estate  in  effect  shall  be  executed :  in  this 
case  the  trustees  were  not  seised  to  the  use 
of  another  but  seised  to  their  own  use  in 
trust  for  another ;  that  being  the  case, 
therefore,  the  second  use  cannot  be  executed, 
although  there  is  no  prior  use  which  is  ex- 
ecuted, and  the  effect  of  that  is  determined 
by  the  cases  which  have  been  mentioned ; 
when  the  second  use  has  been  decided  to 
be  not  executed  within  the  statute,  I  think 
the  estate  in  this  case  was  in  the  trustees, 
and  that  the  trustees  being  thus  seised  of 
it,  though  in  legal  language,  in  trust  for 
another,  yet  the  use  is  under  the  instrument 
in  the  trustees. 

With  regard  to  the  intention,  I  think,  we 
can  reject  the  words  "  to  the  use  of  the  trus- 
tees and  their  heirs,"  if  it  appears  from  the 
other  parts  of  the  deed  that  they  were  in- 
troduced by  mistake,  and  were  inconsistent 
with  the  other  parts  of  the  deed;  if  it 
should  appear  that  the  parties  intended  the 
law  should  not  operate  to  execute  this  in 
the  trustees ;  if  they  have  given  it  to  trustees, 
the  intent  of  the  parties  cannot  contravene 
the  operation  of  law ;  but  I  am  by  no  means 
satisfied  that  if  I  were  to  consider  the  effect 
of  this  to  be  the  considering  the  estate  as 
executed  in  the  cestui  que  uses,  and  not  in 
the  trustees,  that  it  would  be  the  intention 
of  the  parties  that  that  should  take  effect, 
when  you  consider  that  it  would  be  in  the 
power  of  the  husband  and  wife,  and  the 
husband  himself  after  her  death,  to  defeat 
the  settlement ;  for  there  would  be  no  trustees 
to  preserve  contingent  remainders ;  whereas, 
by  the  estate  remaining  in  the  trustees,  it 
would  be  in  their  power  to  prevent  the 
contingent  remainders  being  destroyed. 
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With  respect  to  the  4000/.,  the  power  to 
lay  it  out,  and  that  it  should  be  conveyed  to 
trustees,  to  the  same  uses  as  the  settlement; 
if  the  legal  estate  was  in  the  trustees,  that 
would  be  to  be  laid  out  and  conveyed  to 
trustees  and  their  heirs,  and  the  heirs  of  the 
survivor  of  them,  to  the  use  of  them  and 
their  heirs  in  trust,  and  to  the  subsequent 
uses  which  are  declared  in  the  original  set- 
dement.  There  is  no  inconsistency  in  that, 
or  any  thing  which  would  prevent  our  giv- 
ing due  legal  effect  to  the  use  of  those 
words. 

'  Mr.  Justice  Littledale. — I  am  entirely  of 
the  same  opinion  with  regard  to  the  inten- 
tion which  may  have  been  supposed  to 
exist  in  the  settlement.  Mr.  Taunton  urges 
that  that  would  be  defeated  if  it  were  an 
estate  vested  in  trustees ;  and  he  points  out 
a*  great  many  inconveniencies  which  would 
result  from  that :  I  think,  as  many  as  four  or 
five.  If  it  was  not  a  question  of  the  con- 
struction of  a  deed,  one  would,  perhaps, 
give  a  good  deal  of  latitude  to  what  we  may 
suppose  to  have  been  the  intention  of  the 
parties ;  but  if  we  were  to  be  going  into  the 
intention  of  the  parties,  I  am  afraid  we  should 
throw  the  construction  of  deeds  into  a  great 
uncertainty.  Mr.  Taunton  points  out  five 
inconveniencies ;  and,  he  says,  if  there  are  so 
many  inconveniencies  arise,  a  conveyance  to 
A  and  his  heirs  to  the  use  of  A  and  his 
heirs,  in  trust  for  B,  ought  not  to  give  the 
legal  estate  to  the  trustees.  Suppose  in- 
stead of  five  inconveniencies  there  were  four, 
or  three,  or  two,  or  one,  how  then  are  we  to 
try  the  law  as  to  whether  the  intention  is 
to  supersede  the  construction  of  the  words? 
But,  on  the  other  side,  it  does  not  appear 
but  that  there  may  be  as  many  inconve- 
niencies if  you  hold  it  the  other  way.  Mr. 
Shadwell  has  very  properly  said,  that  un- 
less the  legal  estate  was  in  the  trustees,  if 
there  were  contingent  remainders,  the  hus- 
band and  wife  might  bar  the  effect  of  them ; 
and  therefore,  I  think,  we  must  come  to  the 
legal  construction  of  those  words.  I  cer- 
tainly must  say  with  Mr.  Shadwell,  going 
back  to  a  period  of  much  more  than  twenty- 
six  years,  my  notion  has  always  been  that 
you  could  not  have  a  second  use  executed 
under  the  statute.  It  is  very  true,  Mr. 
Taunton  has  pointed  out  cases  by  which  it 
would  appear,  that  if  there  is  a  conveyance 
to  a  man  and  his  heirs,  to  the  use  of  a  man 
Vol.V.  K.B. 


and  his  heirs,  he  shall  take  by  common  law 
and  not  by  statute ;  but  still  he  takes  by 
the  common  law  coupled  with  the  use,  and 
if  so,'  it  appears  to  me,  you  cannot  have  a 
second  use  executed  under  the  statute  of 


uses. 


The  cases  of  Robinson  v.  Comyns,  The 
Attorney  General  v.  Scott,  and  Lady  Whet- 
stone v.  Bury,  have  all  been  cited ;  and  we 
have  the  opinion  of  a  most  eminent  person 
extremely  conversant,  not  only  with  the  par- 
ticular subject  of  this  book,  Saunders'  Re- 
ports,  but  an  eminently  good  lawyer  with 
regard  to  real  estates :  he  gives  us  his  opi- 
nion in  Muton  v.  Jefferson,  in  2d  Saunders, 
p.  11,  which  is  stated  to  be  "a  scire  facias 
by  an  executor,  upon  a  recognizance  in 
Chancery  against  the  terre-tenants,  vendees 
of  the  conusor.  It  is  stated,  that  William 
Warne,  being  possessed  of  the  tenements 
with  the  appurtenances,  and  Ralph  Ken- 
sley,  being  seised  of  the  reversion,  by  a 
writing  of  release,  then  and  there  made  be- 
tween Ralph  Kensley  and  William  Warne, 
he,  Ralph  Kensley,  granted,  demised,  re- 
leased, and  quit  claimed,  unto  William 
Warne,  his  heirs  and  assigns,  the  aforesaid 
dwelling  houses,  with  the  appurtenances, 
then  being  in  the  possession  of  the  said 
William  Warne,  to  have  and  to  hold  the 
aforesaid  dwelling  houses  to  the  said  Wil- 
liam Warne,  his  heirs  and  assigns,  to  the 
use  of  him  the  said  William  Warne,  his 
heirs  and  assigns  for  ever,  in  trust  for  the 
said  Robert  x  an  way  and  his  heirs  ;  by  vir- 
tue of  which  said  release  he,  the  said  William 
Warne,  not  the  person  beneficially  inte- 
rested, was  seised  of  the  said  dwelling 
houses  with  the  appurtenances,  in  his 
demesne  as  of  fee,  in  trust  for  the  said  Ro- 
bert Yanway  and  his  heirs ;  and  the  said 
William  Warne  being  so  thereof  seised, 
joined  in  a  conveyance.  Mr.  Serjeant  Wil- 
liams, in  his  note  upon  this,  says,  "  With 
respect  to  what  shall  be  said  to  be  an  use, 
executed  by  the  statute  of  27  Hen.  8.  c.  10, 
of  uses,  or  a  trust  estate,  now  not  executed, 
it  is  held,  that  where  an  use  is  limited  upon 
an  use  it  is  not  executed,  but  the  legal  estate 
is  vested  in  him  to  whom  the  first  use  is 
limited."  Then  he  quotes  Dyer  155 ;  then 
he  refers  to  this  very  case :  "  As  where  an 
estate  is  conveyed  to  another,  in  the  manner 
mentioned  above  in  this  entry,  namely,  to 
W.  and  his  heirs,  to  the  use  of  him  and  his 
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heirs,  in  trust  for  R.  and  his  heirs;  the  use 
is  not  executed  in  R.  but  in  W.,  and  the 
legal  estate  is  vested  in  him  as  trustee." 
Then  he  refers  to  the  cases  which  have  been 
cited.  You  have,  therefore,  the  opinion  of 
a  most  eminent  person  as  to  die  pleading 
in  this  Report  in  Saunders,  in  which  the 
legal  effect  is  stated  exactly  in  that  kind  of 
way  on  a  pleading  of  that  kind.  I  never 
entertained  a  doubt  upon  that,  nor  can  I 
entertain  a  doubt  now. 

With  regard  to  a  nonsuit,  I  think,  we 
should  not  be  justified  in  entering  that.  I 
am  of  opinion  that  the  question  must  go  to 
a  jury  ;  and  that  when  it  does  go  to  a  jury, 
the  question  of  the  reconveyance  of  the 
legal  estate  may  be  well  taken  into  consi- 
deration. 

Rule  absolute  far  a  new  trial. 
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Rent — Furniture. 

An  averment  of  the  demise  of  a  house  is 
well  proved  by  evidence  of  a  demise  of  the 
house,  with  furniture,  utensils  and  implements* 

Debt  for  rent — The  declaration  averred 
a  demise  of  "  a  messuage,  land  and  pie* 
mises,  with  the  appurtenances."  The  evi- 
dence shewed  a  demise  of  "  a  messuage  or 
tenement,  stable,  and  outbuildings,  with  the 
cottage,  garden,  land,  and  appurtenances  be* 
longing  thereto,  together  with  the  furniture, 
utensils,  and  implements." 

Mr.  Justice  Bayley,  who  tried  the  cause, 
held  this  to  be  a  fatal  variance ;  but  after- 
wards a  rule  nisi  was  obtained  by  Mr.  Rome 
to  set  aside  the  verdict,  and  enter  a  verdict 
for  the  plaintiff. 

Mr.  Chitty  now  shewed  cause,  contending 
that  the  averment  should  have  been  proved 
as  laid. — But, 

By  the  Court. — The  rent  issues  out  of 
the  real  property ;  though  other  things  may 
pass  in  the  demise. 
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Canal  Company. 

Where  a  canal  company  are  bound  by  act 
of  parliament  to  keep  the  banks  of  the  canal 
in  good  and  sufficient  repair,  in  an  actum  to 
recover  damages  against  the  owner  of  ad- 
joining land  for  digging  pitst  whereby  a  por~ 
tion  of  the  bank  fell  in,  it  is  necessary  far 
the  company  to  shew  the  performance  of  the 
condition  precedent,  that  the  bank  was  m  that 
efficient  state  of  repair  required  by  the  actf 
when  the  alleged  cause  of  action  accrued. 

This  was  an  action  of  trespass  on  the 
case,  brought  against  the  defendant  for  dig* 
sing  clay-pits  in  a  certain  field  which  ad- 
joined the  bank  and  towing-path  of  the 
canal  of  plaintiffs,  whereby  a  portion  of  the 
bank  sunk  down,  and  the  towing-path  be- 
came insecuref  so  that  the  plaintiffs  were 
put  to  great  expense  for  repairs. 

Plea— Not  guilty. 

The  trial  was  before  Mr.  Baron  Garrow, 
at  the  Summer  Assizes  for  the  county  of 
Worcester,  1826.  The  following  appeared 
to  be  the  facts.  The  plaintiffs  were  esta- 
blished as  a  company  for  making  and  main- 
taining the  Worcestershire  and  Staffordshire 
canal,  by  stat.  6  Geo.  3. ;  and  the  defendant, 
was  the  owner  of  land  in  the  parish  of  Kid- 
derminster, in  the  county  of  Worcester,  ly- 
ing contiguous  and  next  adjoining  to  the 
bank  of  the  canal.  The  defendant  in  the 
year  1825,  dug  clay-pits  in  the  said  field, 
in  the  direction  of,  and  near  to  the  said 
bank,  to  the*  extent  of  fifty-five  feet,  and  no 
apparent  injury  accrued  to  the  bank  or 
canal,  in  consequence  of  such  excavation* 
Defendant  then  further  excavated  another 
clay-pit,  at  the  same  distance  from  the  bank, 
beyond  the  fifty-five  feet ;  and,  in  die  month 
of  July  1825,  that  part  of  the  bank  con- 
tiguous to- the  said  last-mentioned  pit  gave 
way.  It  appeared,  in  evidence,  that  that 
part  of  the  bank  which  fell  in,  was  com- 
posed of  sand,  and  that  it  had  not  been 
adequately  puddled,  so  as  to  keep  the  water 
from  oozing  through,  and  thereby  injuring 
the  bank.  But,  it  also  appeared,  that  the 
bank  would  not  have  given  way  if  the  pit 
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had  not  been  dug  in  the  land  adjoining 
thereto.  The  company  were  bound  by  the 
act,  to  keep  the  banks,  gates,  bridges,  &c. 
of  the  canal  in  sufficient  repair.  It  was  also 
specially  enacted  by  another  clause,  that 
nothing  contained  in  the  act  should  operate 
to  the  detriment  of  the  right  of  any  lord  of 
the  manor,  common,  or  waste  grounds,  or  of 
any  owner  of  any  lands,  in,  upon,  or  through 
which  the  said  canal  should  be  made  to 
pass,  to  the  mines,  minerals,  quarries,  &c. 
or  to  the  salt  springs,  brine,  or  rock-salt, 
lying,  or  being  within,  or  under  the  lands, 
to  be  set  out  or  made  use  of  for  such  canal ; 
but  all  such  mines,  minerals,  quarries,  &c. 
were  thereby  reserved  to  the  lords  of  such 
manors,  &c.  or  owners  of  such  lands  re- 
spectively, subject  to  the  conditions  and  re- 
strictions therein  contained,  to  take  and 
carry  away  to  his  or  their  own  use,  such 
mines,  minerals,  and  quarries,  not  thereby 
injuring  the  canal.  These  were  the  ma- 
terial facts. 

On  the  trial,  it  was  put  to  the  jury  by  the 
defendant's  counsel,  that  the  bank  was  not 
in  a  proper  state  of  repair ;  and  that,  if 
defendant,  in  the  exercise  of  his  right  to  dig 
clay  upon  his  own  land,  had  caused  the  bank 
to  fall,  it  was  owing  to  the  omission  of  the 
plaintiffs  to  keep  it  in  that  condition  in 
which  they  were  bound 'to  keep  it  by  the 
act,  and  therefore,  the  defendant  was  not 
liable.  The  learned  Judge  left  it  to  the 
jury  to  say,  whether  the  bank  had  fallen  in 
in  consequence  of  the  defendant's  digging 
for  clay,  and  if  so,  desired  them  to  find  a 
verdict  for  the  plaintiffs.  The  verdict  was 
for  the  plaintiffs;  and  Mr.  Campbell  in 
Michaelmas  term,  obtained  a  rule  nisi  for  a 
new  trial,  on  the  ground  that  the  Judge 
should  have  left  it  to  the  jury  to  say  whether 
the  injury  would  have  occurred  if  the  bank 
of  the  canal  had  been  in  a  proper  state  of 
repair.  It  was  true,  he  said,  that  the  jury 
found  that  the  damage  could  not  have  taken 
place  if  the  defendant  had  not  dug  in  his 
field ;  but  it  was  equally  true,  he  contend* 
ed,  that  it  would  not  have  happened  if  the 
hank  had  been  in  a  proper  state  of  repair, 
and  therefore,  the  jury  ought  to  have  been 
directed  to  pronounce  upon  the  two  pro- 
positions. 

Mr.  Russell  and  Mr.  Hokoyd  shewed 
cause. — The  owner  of  land  contiguous  to 
the  banks  of  a  canal,  has  no  power  to  work 


his  land  without  regard  to  the  way  in 
which  the  canal  may  be  affected.  See  The 
Wyrley  Canal  Company  v.  Bradley.  {I) 
If  it  were  otherwise,  in  what  a  situation 
would  the  canal  company  be  ?  They  have 
no  power  to  purchase  lands  in  the  neigh- 
bourhood of  their  canal,  and  have  therefore 
no  protection  for  the  security  of  their  pro- 
perty, excepting  in-  such  an  obligation  on 
the  owners  of  land.  The  act  of  parliament 
only  requires  that  the  banks  should  be  kept 
in  repair  adequate  for  the  public  purposes 
of  the  canal,  such  as  the  towing  of  barges, 
and  free  navigation.  The  bank,  in  this 
case,  was  in  good  and  sufficient  repair  for 
those  purposes,  until  the  defendant  came 
and  dug  away  the  ground,  against  which 
it  rested.  The  learned  Judge  did  leave  the 
question  to  the  jury  as  to  the  state  of  repair 
in  which  the  bank  was  at  the  time  of  the 
digging. 

Upon  this  point  the  case  stood  over,  in 
order  that  application  might  be  made  to 
Mr.  Baron  Garrow.  That  learned  Judge, 
having  informed  the  Court,  that  in  terms, 
the  question  had  not  been  so  put  to  the 
jury,  on  a  subsequent  day  judgment  was 
delivered. 

Mr.  Justice  Bayley. — I  am  of  opinion 
that  this  case  was  not  properly  presented  to 
the  jury.  I  think  it  should  have  been  pre- 
sented to  them  as  a  question  of  fact,  to 
say,  whether  there  was,  at  the  time  when 
the  alleged  cause  of  complaint  arose,  such 
a  bank  on  the  side  of  the  canal,  as  the  act 
of  parliament  required  that  the  company 
should  make,  and  as  the  proprietors  of  ad- 
joining land  were  justified  in  assuming  as, 
in  fact,  made.  Before  the  passing  of  the 
act  of  parliament,  the  latter  were  at  liberty 
to  work  their  lands  in  any  way  they  might 
think  fit,  provided  they  did  not  injure  the 
land  of  their  neighbours  by  so  doing.  The 
defendant,  therefore,  before  the  act  was 
passed  would  have  had  an  undoubted  right 
to  dig  in  his  soil  the  clay-pits,  which  are  the 
ground  of  this  action.  Now,  the  act  of 
parliament,  authorizing  the  plaintiff  to  make 
a  canal,  introduces  a  species  of  property  in 
some  respects  dangerous  to  the  adjoining 
lands.  But,  it  provides,  that  the  company 
who  are  to  have  the  benefit  of  such  canal, 

(1)  T  East,  906. 
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shall  make  and  support  hanks  to  keep  in 
the  water,  and  shall  keep  them  in  sufficient 
repair  for  that  purpose.  It  is  incumbent 
on  them,  therefore,  to  make  banks  which 
shall  keep  the  water  in  its  channel,  not  only 
while  the  adjoining  land  shall  continue  in 
the  state  it  was  in  when  the  canal  was  cut, 
but,  also,  when  it  may  be  applied  to  any 
purposes  whatsoever  to  which  it  might  have 
been  applied  by  the  proprietors  before  the 
canal  was  cut.  One  of  the  modes  used  for 
the  purpose  of  making  good  and  sufficient 
banks,  is,  what  is  termed,  puddling  the 
banks  ;  and  when  the  bank  is  composed  of 
sand,  as  in  this  case,  the  effect  of  puddling 
is  to  render  that  impervious  to  water,  which 
before  was  pervious.  That  being  so,  it 
certainly  was  a  proper  question  for  die  jury 
to  pronounce  upon,  whether  this  bank,  with 
reference  to  the  materials  of  which  it  was 
composed,  was  a  fit  and  proper  bank  to. 
keep  in  such  a  body  of  water.  If  it  was  a 
a  proper  bank,  as  to  its  materials,  then  it 
became  a  question  for  the  consideration  of 
the  jury,  whether  effectual  guards  were  put 
up  for  the  purpose  of  preventing  the  water 
from  oozing  out  of  its  channel,  and  getting 
into  and  moistening,  and  thereby  injuring 
the  adjoining  bank.  The  water  oozing 
through  the  bank  cannot  have  the  effect  of 
injuring  the  canal,  so  long  as  the  land  be- 
yond the  bank,  and  the  bank  itself  were  on 
the  same  level.  When,  however,  the  land 
beyond  the  bank  was  lowered  by  digging, 
the  pressure  of  the  water  might  cause  it  to 
ooze  through,  and  by  degrees  remove  the 
bank,  by  depriving  it  of  the  support  it  for- 
merly had  in  the  land  on  the  other  side.  I 
am,  for  these  reasons,  of  opinion  that  this 
case  should  be  sent  down  to  another  jury 
for  the  purpose  of  ascertaining,  not  merely 
whether  the  bank  would  have  stood  if  the 
clay-pit  had  not  been  dug,  (for  upon  that 
point  I  entertain  no  doubt,)  but  for  the  pur- 
pose of  presenting  to  the  consideration  of 
the  jury  the  second  question  ;  viz.  whether 
the  bank  of  the  canal  was  such  a  bank* 
(considering  the  materials  of  which  it  was 
composed,  and  the  nature  of  the  adjoining 
lands,  and  the  rights  of  ownership  thereon) 
as  the  proprietors  of  those  lands  were  en- 
titled to  expect,  and  the  company  bound  to 
make  and  maintain.  In  other  words,  the 
question  which  I  think  ought  to  be  put  to 
the  jury  is,  whether  any  mischief  would 


have  arisen  from  the  act  of  the  defendant, 
if  the  bank  of  the  canal  had  been  in  good 
repair. 

Mr.  Justice  Hohroyd  and  Mr,  Justice  Lit- 
tledale  concurred. 

Rule  absolute. 


1827.    >     1AEL  OF  FALMOUTH  0.  FEN BOS* 
Feb.  23.  3         AMP  OTBKES. 

Assumpsit. 

Indebitatus  assumpsit  will  lie  for  fish, 
wheat,  or  any  other  chattel. 

But  where  a  plaintiff  declared  m  assumpsit 
generally  for  tolls  offish,  and  it  appeared  in 
evidence,  that  he  was  entitled  to  certain  JUh, 
when  selected,  as  toll: — It  was  held,  that  the 
evidence  did  not  support  the  declaration*  which 
should  have  averred,  that  the  selection  had 
been  made ;  and  thence  charge  the  indebi- 
tatus assumpsit. 

The  plaintiff  declared  in  assumpsit.  The 
defendants  pleaded  the  general  issue ;  and 
on  the  trial,  before  Mr.  Justice  Gaselee,  at 
the  last  Summer  Assizes  for  Cornwall,  a 
verdict  was  found  for  the  plaintiff. 

The  declaration  consisted  of  a  great  num- 
ber of  counts :  in  some  of  which  the  plain- 
tiff set  out  his  right  to  have  the  second-best 
fish  of  all  sorts  of  fish  out  of  the  cargoes  of 
all  fishing  boats  landing  in  a  certain  cove 
called  Senn  Cove,  in  the  county  of  Corn- 
wall, in  respect  of  the  plaintiff's  liability  to 
keep  up  a  capstan  and  rope  there  for  the 
purpose  of  hauling  the  boats  out  of  the 
sea. 

Other  counts  stated,  that  the  defendants 
were  indebted  to  the  plaintiff  in  divers,  to 
wit,  100  fish  of  the  value  of  10L  for  divers 
tolls  or  duties,  due  and  of  right  payable  from 
the  defendants  to  the  plaintiff,  on  and  in  re- 
spect of  the  defendants'  having  before  then 
used  and  enjoyed,  and  having  had  the  li- 
berty and  privilege  of  using  and  enjoying 
divers  capstans,  machines,  windlasses,  and 
ropes  of  the  plaintiff,  to  haul,  and  assist  in 
the  hauling  of  divers  boats  of  the  defen- 
dants, and  of  divers  other  boats  which  the  . 
defendants  had  used  on  the  beach,  to  wit  &c ; 
and  being  so  indebted,  the  defendants  pro- 
mised to  pay.  The  following  appeared  to- 
be  the  facts : — 
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It  was  the  practice  for  the  owner  of  every 
fishing  boat,  which  landed  its  cargo  at  the 
Cove  in  question,  to  choose  a  fish  for  him- 
self, and  for  the  plaintiff's  servant  then  to 
choose  another,  which  fish  so  last  chosen 
was  for  the  plaintiff.  It  was  not  clearly 
ascertained  by  the  evidence,  whether  the 
practice  had  been  to  render  the  second-best 
fish  of  all  sorts  of  fish,  or  only  the  second 
best  of  all  sorts,  pilchards  excepted.  The 
jury,  by  their  verdict,  found  for  the  claim, 
with  this  exception  as  to  the  pilchards.  A 
verdict  was  taken  for  the  plaintiff,  on  the 
last  set  of  counts,  (those  which  stated  the 
defendants  to  be  indebted  to  the  plaintiff 
for  the  fish  for  tolls,)  with  leave  for  the  de- 
fendants to  move  for  a  nonsuit ;  they  con- 
tending, that  those  counts  were  not  sup- 
ported by  the  evidence 

A  rule  having  been  obtained  acccord-r 

"Sty* 
Mr.  R.  Bayley  and  Mr.  Carter  shewed 

cause ;  contending,  that  assumpsit  was  main- 
tainable for  fish.  In  FUzkerberti  N.  B.  1 1 9. 
it  is  laid  down,  that  debt  would  lie  for 
twenty  quarters  of  wheat,  or  for  a  horse,  a 
book,  a  cup,  or  two  lambs  of  a  certain  price. 
In  Comyns  Digest,  (Debt,  A.  £*)  it  is  said, 
that  debt  will  lie,  though  the  lease  be  ren- 
dering corn,  or  other  collateral  matter.  In 
The  Mayor  of  Reading  v.  Clarket{\)  it  was 
decided,  that  a  declaration*  which  was  in  as- 
sumpsit for  500  quarters  of  wheat  for  toll, 
was  bad,  upon  special  demurrer,  in  not  stat- 
ing the  value  of  the  corn.  In  no  other  re- 
spect was  the  declaration  objected  to.  Even 
if  the  value  had  been  omitted*  it  would  have 
been  good  after  verdict. 

Mr.  C.  F.  Williams  and  Mr.  Halcomb 
contra. — It  may  be  considered,  that  indebi- 
tatus assumpsit  will  lie  for  fish :  but  the  ob- 
jection is,  not  that  there  was  no  promise  to 
pay ;  but  that  there  was  no  such  promise 
as  that  laid  in  the  declaration.  The  pro- 
mise, even  as  proved  was,  not  to  pay  fish 
generally,  as  the  declaration  charges ;  but 
to  pay  such  fish  as  the  plaintiff  or  his  ser- . 
vant  should  choose  out  of  the  bulk. 

The  Court  took  time  to  consider;  and 
subsequently, 

Mr.  Justice  Bayley  stated,  that  it  might 
be  taken,  that  indebitatus  assumpsit  would 

(1)  4  Barn.  &  Aid.  268. 


lie  for  a  chattel ;  but  here,  the  plaintiff  had 
not  proved  the  assumpsit,  as  he  had  declared 
upon  it.  When  the  choice  of  the  fish  was 
made,  and  not  until  then,  the  defendants 
became  indebted.  The  defendants  were  not 
indebted  until  the  choice  was  made ;  and 
the  declaration  should,  therefore,  have  been 
differently  framed.  If  the  defendants  had 
refused  to  allow  the  plaintiff  or  his  servant 
to  choose  a  fish,  there  would  be  a  remedy 
by  a  special  action  on  the  case.  Until  the 
choice  was  made,  the  defendants' were,  not 
indebted;  and,  therefore,  assumpsit  would 
not  lie  as  for  fish  generally.  The  premises, 
therefore,  as  proved,  did  not  support  that 
which  was  declared  upon. 

Mr.  Justice  Hohroyd  and  Mr  •Justice  Lit- 
tledale  concurred. 

The  rule  was  made  absolute ;.  but,,  on  ac- 
count of  the  very  special  nature  of  the  case, 
the  .Court  allowed  the  plaintiff  to  amend ; 
but  observed,  that  this  was  not  to  be  drawn 
into  a  precedent;  the  general  rule  being, 
not  to  allow  amendment  to  the  plaintiff, 
after  a  nonsuit  upon  his  pleadings.  •< 
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Joint  Stock  Companies* 

In  general,  the  mere  circumstance  of  or 
person  applying  for  shares  m  a  company  not 
incorporated,  and  paying  a  deposit  on  those 
shares,  does  not  make  him  a  subscriber  tathe 
company,  so  as  to  render  him  answerable  for 
calls  made  upon  him  after  the  company  has 
been  incorporated. 

This  was  an  action  brought  to  recover 
the  sum  of  80/.,  being  the  amount  of  two 
calls  of  51,  each  on  eight  shares  in  the  capital 
stock  of  the  said  company. 

The  cause  was  tried  at  the  adjourned 
Sittings  after  last  Michaelmas  term  at  Guild- 
hall, when  a  verdict  was  found  for  the  com- 
pany for  80/.  subject  to  the  opinion  of  the 
Court  upon  the  following 

CASE. 

Early  in  the  year  1824,  it  was  proposed 
to  construct  a  tunnel  under  the  river  Thames 
near  Bermondsey,  and  a  subscription  was 
accordingly  opened  for  that  purpose,  to  be 
divided  into  shares   of  50/.  each,  upon 
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which  a  deposit  of  tU  per  abjure  was  re* 
quired  to  be  paid  in  advance,  for  and  to- 
wards the  expenses  of  applying  to  parlia- 
ment for  an  act  to  incorporate  the  company, 
and  carrying  the  said  intended  work  into 
execution. 

The  defendant  applied  for  eight  shares  in 
die  intended  capital  of  the  company,  and 
that  number  of  shares  was  set  against  his 
name  accordingly;  and  he  then  gave  a 
cheque  on  Messrs.  Dorrien  &  Co.  his  ban- 
kers, for  161.,  being  the  before-mentioned 
deposit  of  tL  on  each  of  the  said  eight 
shares  (which  cheque  was  duly  paid  upon 
being  presented),  and  took  a  receipt  for 
such  deposit 

Application  was  afterwards  made  to  Par- 
liament in  the  session  of  1824,  when  an  act 
(5  Geo.  4.  c.  156.)  passed  for  incorporating 
die  company,  and  enabling  them  to  execute 
the  tunnel  and  other  necessary  works ;  and 
the  name  of  the  defendant  is  inserted  in 
the  said  act  as  one  of  the  company. 

The  capital  authorized  to  be  raised  by  the 
said  company  is  200,000/. 

By  the  91st  section  of  die  said  act,  after 
reciting  that  the  probable  expenses  would, 
according  to  the  estimate  thereof,  amount  to 
160,000/.,  and  that  a  contract  (as  therein 
described)  had  been  signed  to  the  extent  of 
131,000/.,  it  is  enacted,  that  the  whole  of 
the  said  sum  of  160,000/.  should  be  sub- 
scribed in  .like  manner  before  any  of  the 
powers  and  provisions  given  by  that  act 
should  be  put  in  force. 

A  petition  was  presented  to  the  House  of 
'Commons,  praying  for  leave  to  bring  in  a 
bill  for  the  purposes  proposed  by  the  said 
subscription,  which  the  clerk  to  the  com- 
pany stated  at  the  trial,  he  had  reason  to 
believe  was  not  signed  by  the  defendant. 

The  contract  mentioned  in  the  91st  sec- 
don  of  the  act  was  signed  to  the  extent  of 
more  than  the  sum  of  160,000/.  before  any 
proceedings  were  taken  in  execution  of 
this  act.  Before  the  passing  of  die  act,  die 
said  contract  was  left  at  the  company's 
office  for  the  signatures  of  the  subscribers, 
but  was  not  signed  by  the  defendant,  al- 
though his  name  is  mentioned  at  the  foot  of 
it,  as  a  subscriber  for  eight  shares,  and  a 
space  left  opposite  each  subscriber's  name 
for  his  signature  and  seal  thereto.  A  short 
time  after  the  said  act  of  parliament  had 
passed,  when  the  company  were  procuring 


additional  signatures  and  seals  to  the  said 
contract  for  completing  the  said  amount  of 
160,000/.,  the  defendant,  on  being  applied 
to,  refused  to  execute  the  contract,  alleg- 
ing that  he  had  sold  his  shares  in  the  con- 
cern ;  but  no  evidence  of  the  sale  of  such 
shares  was  given  by  the  defendant,  nor  did 
the  defendant  give  any  evidence  whatever 
on  the  trial. 

The  works  authorized  by  the  act  being 
in  progress,  the  calls  for  which  this  action 
is  brought  became  necessary.  They  were 
duly  made  and  advertised ;  notice  of  them 
respectively  was  given  to  the  defendant, 
from  whom  they  were  severally  demanded, 
but  neither  of  them  has  been  paid. 

The  question  for  the  opinion  of  the  Court 


Whether  the  company  were  entitled  to 
recover  ;•  if  so,  the  verdict  is  to  stand — 
otherwise,  a  nonsuit  is  to  be  entered. 

Mr.  D.  Pollock  for  the  plaintiffs.— -This  is 
an  action  for  the  amount  of  calls  on  shares, 
under  the  authority  of  the  act,  5  Geo.  4. 
c.  156.  The  91st  section  in  the  act,  bind- 
ing the  subscribers,  their  heirs,  executors, 
and  administrators,  was  evidently  framed 
for  the  security  of  the  public,  and  the 
shareholders  mutually.  The  question  is, 
whether  the  defendant  is  to  be  regarded  as 
a  "  subscriber,"  within  the  meaning  of  the 
act.  It  is  contended,  that  the  defendant 
cannot  be  a  subscriber,  unless  he  has  signed 
the  contract  mentioned  in  the  case.  But 
the  plaintiffs  contend  that  he  has  paid  bis 
money,  and  is,  therefore,  to  all  intents  and 
purposes  in  contemplation  of  the  act,  a 
"subscriber."  There  is  no  case  in  the 
books  which  bears  expressly  upon  this ;  but 
The  Bristol  and  Taunton  Canal  Navigation 
Company  v.  Amos,  (I)  is  analogous.  In 
that  case,  the  company  recovered  against 
the  defendant  for  calls  upon  his  snares, 
upon  the  production  of  the  register  book 
which  had  an  entry  of  the  number  of  shares 
he  held.  There  too,  it  was  held,  as  mate- 
rial evidence,  that  the  defendant's  name  was 
inserted  in  the  act.  Now,  the  present  de- 
fendant is  named  in  the  act  of  the  company, 
and  that  is  equivalent  to  the  entry  in  the 
register  book.  The  act  contemplated  two 
species  of  subscribers :  one  set  under  the 
contract,  up  to  160,000/.;  and  the  other 

(4)  1  Maul.  &  SeL  57a 
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set  for  the  remahifng  40,000l  to  make  up 
the  200,000/.  Those  of  one  set  are  bound, 
even  though  they  sell  their  shares.  Those 
of  the  other  may  sell  their  shares,  and  with 
them  the  responsibility,  by  paying  up  the 
calls  already  made.  Defendant  must  be- 
long to  one  or  the  other ;  and  in  either  case 
he  must  pay  the  amount  of  these  calls  upon 
the  shares  for  which  he  has  subscribed. 

[Mr.  Justice  Bay  ley,—  What  has  the  de- 
fendant subscribed  ?] 

Money — that  is  what  is  meant  by  the 
plaintfts  when  they  speak  of  subscription. 

[Mr.  Justice  Bayley. — There  does  not 
seem  to  be  any  intention  in  the  act  to  make 
two  classes  of  subscribers.] 

Mr.  Patteson  contra* — The  distinction  as 
to  subscribers  cannot  be  supported.  The 
act  means  written  subscription,  when  it  speaks 
of  subscription.  That  is  the  sense  in  which 
it  is  used  in  the  23d  section,  within  the 
meaning  of  which  the  plaintiffs  endeavour  to 
bring  their  case. — (Here  he  was  stopped.) 

Mr.  Justice  Bayley. — This  is  an  action 
upon  the  23d  section  of  the  act ;  and  the 
defendant  must  be  brought  within  the 
meaning  of  that  section,  to  entitle  the 
plaintiffs  to  a  verdict. 

The  23d  section  applies  to  persons  who 
have  subscribed,  or  bound  themselves  to 
pay, — and  it  is  necessary  to  see  in  what 
sense  the  word  "  subscribed,"  is  used,  be- 
fore it  can  be  determined  whether  the  de- 
fendant has  subjected  himself  to  the  opera- 
tion of  the  act.  It  appears  to  me,  clearly,  that 
the  word  "  subscribed"  as  used  in  the  23d, 
and  also  the  91st  section,  is  intended  to  sig- 
nify the  putting  down  of  a  man's  name  to  a 
contract.  It  does  not  apply  in  either  sec- 
tion to  persons  who  have  paid  money,  but 
only  to  those  Who  have  agreed,  or  who  may 
agree,  by  subscribing  a  certain  contract  to 
pay.  It  has  been  contended  for  -the  com- 
pany, that  there  are  two  sorts  of  subscri- 
bers. But  I  find  no  such  distinction  con- 
templated or  described  by  the  act.  It  is. 
provided  by  the  act,  that  one  gross  sum  to 
a  specified  amount  should  be  subscribed  ; 
and  the  true  construction  is,  that  every  pro- 
prietor should  stand  upon  the  same  footing, 
and  that  to  be  the  subscription  contract. 
Although  named  in  the  act,  it  was  an  ex 


post  facto  consideration  whether  the  defen- 
dant would  bind  himself  to  become  a  sub- 
scriber in  the  sense  of  the  act.  The  clause 
as  to  notes  is  expressed  in  the  same  manner. 
It  says  "  persons  who  have  subscribed  by 
virtue  of  this  act."  No  person  is  a  sub- 
scriber who  has  merely  paid  his  money,  un- 
less he  has  also  signed  the  contract. 

Mr.  Justice  Holroyd  and  Mr.  Justice  Lit* 
tledale  were  of  the  same  opinion. 

Judgment  for  the  defendant. 
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Annuity — Memorial. 

A  deed  granting  an  annuity,  but  not  con- 
veying any  property  to  secure  it,  is  properly 
described  in  the  memorial  as  a  "grant  of 
annuity"  although  it  contain  a  release  to  the 
grantor  of  a  former  annuity. 

This  was  an  action  of  covenant  on  an  an- 
nuity deed.  The  defendant  craved  oyer ; 
and  set  out  the  deed,  and  thereupon  pleaded 
(among  other  pleas,)  that  no  memorial  con- 
taining a  true  description  of  the  nature  of 
the  instrument  by  which  the  annuity  was 

granted,  was  inrolled  in  the  high  Court  of 
hancery,  according  to  the  directions  of  the 
53  Geo.  4.  c.  141.  The  replication  set  out 
a  memorial.  The  defendant  demurred  ge- 
nerally ;  and  the  plaintiff  joined  in  de- 
murrer. 

The  question  was,  upon  the  sufficiency 
of  the  memorial.  The  deed  was  a  grant 
of  an  annuity  not  secured  upon  any  pro- 
perty ;  but  a  part  of  the  arrangement  be- 
tween the  parties  was,  that  a  former  an- 
nuity should  be  released ;  and  accordingly 
the  deed  contained  a  release  of  that  annuity. 
The  memorial  in  the  column  in  the  form 
prescribed  by  the  act,  which  is  headed 
44  Nature  of  Instrument,"  called  it  "Grant 
of  Annuity,"  without  the  addition  of  any 
other  words. 

Mr.  J.  Evans,  in  support  of  the  demurrer. 
— The  nature  of  the  instrument  is  not  pro- 
perly described  in  the  memorial.  It  is  called 
a  grant  of  annuity  ;  but  that  is  too  genera). 
An  annuity  may  be  granted  by  a  variety  of 
instruments  ;  and  it  was  evidently  the  ob- 
ject of  the  act.  to  compel  a  specific  descrip- 
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tfon ;  for  the  form  given  by  the  act  in  the 
eolunm  in  question  is  "  lease  and  release," 
given  by  way  of  example.  The  words 
"  grant  of  annuity,"  do  not  therefore  give 
the  specific  description.  The  Court  have  no 
discretion  to  mitigate  the  severity  of  these 
statutory  provisions :  Ex  parte  Mackreth, 
(1)  The  case  of  Davison  v.  GUI  (2)  shews, 
that  die  schedule  given  by  an  act  or  parlia- 
ment, as  a  guide  to  forms,  must  be  strictly 
followed.  In  Willey  v.  Cawthorne,{S)  it  was 
decided,  that  a  memorial  which  described 
a  bond  as  being  a  bond  by  which  A  and  B 
became  severally  bound,  was  incorrect,  the 
bond  being  joint  as  well  as  several.  That 
case  was  a  stronger  one  for  the  plaintiff 
than  the  present.  There  the  description  of 
"  a  bond"  would  have  been  sufficient,  be- 
cause it  sufficiently  shewed  the  nature  of 
the  instrument ;  and  it  truly  described  the 
bond  as  being  several,  which  it  wad,  though 
it  was  joint  also.  The  object  of  the  memo* 
rial  is  to  describe  what  security  the  annui- 
tant has  received  ;  and  there  is  no  part  of 
the  memorial  more  important  than  that 
which  gives  the  nature  of  the  instrument* 
Here,  it  was  imperative  to  state  that  the 
deed  was  not  only  the  grant  of  an  annuity, 
but  also  the  release  of  a  former  annuity. 

Mr.  F.  Pollock  contra. — The  case  of 
Butler  v.  Capel  (4)  shews,  that  the  Court 
do  not  require  technical  strictness  or  accu- 
racy, provided  the  statute  has  been  sub* 
stantially  complied  with.  There,  the  in- 
strument was  described  as  an  assignment  of 
certain  leasehold  premises,  while,  in  fact,  it 
was  an  underlease,  the  difference  being  very 
material :  for  in  one  case  the  annuitant 
would  be  liable  to  the  whole  of  the  rent 
and  covenants  in  the  original  lease ;  and  in 
the  other,  only  to  the  covenants  in  his  own 
lease.  But  here  the  instrument  is  described 
with  technical  accuracy.  It  is  a  grant  of 
annuity  in  its  operative  part,  in  that  which 
charges  the  annuitant.  The  release  of  the 
former  annuity  was  a  part  of  the  conside- 
ration, but  no  part  of  the  instrument  in  its 
operation  upon  the  annuitant.  It  would  be 
difficult  to  suggest  any  other  description 
which  would  not  be  open  to  an  objection 
better  founded  than  this. 

(f)  2  East,  563. 

(2)  1  East,  64. 

(3)  1  East,  398. 

(4)  t  Barn.  &  Crass.  351. 


The  Court  were  of  opinion,  that  the  me- 
morial was  sufficient.  The  legislature  re- 
quired the  nature  of  the  instrument  to  be 
stated,  but  did  not  impose  any  necessity  for 
stating  the  contents  of  it.  By  the  5di  sec- 
tion the  annuitant  was  entitled  to  a  copy  of  it 
if  he  desired  it.  "  A  grant"  was  the  proper 
description  of  the  deed.  Mr.  Cruise  and 
other  writers  describe  "  grant"  as  a  parti* 
cular  kinchof  deed.  Mr.  Cruise,  in  his  index, 
enumerating  the  different  kinds,  mentions 
"  grant"  as  one.  It  was  the  usual  term  by 
which  such  a  deed  was  described ;  and  it 
satisfied  the  intention  of  the  legislature. 

Judgment  for  plaintiff*. 


1827 
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HOBSON  AND  AHOTHEB  V. 
MIDDLBTON. 


Covenant — Pleading, 

1.  An  equivocal  expression  shall,  in  the 
first  instance,  be  taken  in  the  sense  unfavour- 
able to  the  party  using  it. 

2.  But  if  the  other  party  plead  over,  the 
same  expression  shall  be  taken  in  the  sense 
which  mil  support  the  previous  pleading. 

Accordingly — a  man  covenanted  that  he 
had  done  no  act  "whereby"  the  estate  in 
question  could  be  affected  in  title.  Breach 
assigned  that,  in  fact,  he  had  prevwusly^ex- 
ecuted  a  certain  deed  between  certain  parties, 
u  whereby"  the  estate  was  affected  tn  title. 
The  defendant  pleaded  over.  The  pleadings 
went  on  to  demurrer.  The  defendant  then 
contended  that  the  breach  was  assigned  in 
equivocal  terms,  because  the  word  "  whereby" 
might  apply  either  to  the  deed  itself,  or 
merely  to  the  execution  of  it  by  him  ;  and  if 
it  were  the  first,  it  was  no  breach  in  him : — 
Conceded  as  to  the  equivocality ;  but  held  to 
have  been  cured  by  the  pleading  over. 
'  3.  A  covenant  that  a  man  has  not  "  per- 
mitted or  suffered"  any  act  which  has  a  cer- 
tain effect,  is  consistent  with  his  having  pre* 
viously  consented  to  such  an  act  by  another 
person,  his  own  consent  not  being  a  necessary 
impediment  in  the  transaction. 

This  was  an  action  of  covenant — The 
declaration  set  out  an  indenture  made  be- 
tween William  Thomas  Hiskp  of  the  first 
part,  the  defendant  of  the  second  part,  and 
the  plaintiffs*  as  executors  of  one  Samuel 
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Hobson  of  the  third  part,  whereby  the  de- 
fendant, according  to  his  estate  and  interest, 
(but  not  by  warranty  or  covenant  for  title,) 
granted  certain  premises  to  the  plaintiffs  for 
the  term  of  500  years ;  and  he  covenanted 
that  he  had.  not  permitted  or  suffered  any  act 
whereby  the  premises  could  be  charged  or 
affected  in  title  or  otherwise.  Breach  was 
then  assigned,  that  before  the  making  of  the 
indenture,  the  defendant  had  done  certain 
acts  whereby  the  premises  were  charged  in 
title ;  that  is  to  say,  that  he  had  parted  with 
his  interest  to  one  Joseph  Scholes.  Second 
breach,  that  the  defendant  had,  previously  to 
the  said  indenture,  permitted  and  suffered 
certain  acts,  whereby  &c,  that  is  to  say, 
he  executed  a  certain  indenture  between 
Hisjop  of  the  first  part,  the  defendant  of 
the  second  part,  one  Joseph  Scholes  of  the 
third  part,  and  one  Edwin  Ford  of  the  fourth 
part,  whereby  the  premises  were  affected  in 
title.  The  defendant  pleaded,  first,  non  est 
factum.  Secondly,  to  the  first  breach,  he 
pleaded,  that  before  the  making  of  the  in- 
denture  in  the  declaration  mentioned,  one 
Robert  Tudor  was  seised  of  the  premises  in 
fee.  The  plea  then  went  on  to  shew  a  con- 
veyance by  Tudor  to  the  defendant,  to  the 
use  of  W.  T.  Hislop  for  life,  with  subse- 
quent use  to  the  defendant  in  trust  for  His- 
lop ;  and  that  the  defendant  had  no  other 
interest  in  the  premises ;  and  that  that  in- 
terest alone  (the  trust  interest)  was  all  that 
he  had  parted  with  to  Joseph  Scholes.  The 
plea  concluded  by  a  traverse,  thus :  "  with- 
out this,  that  by  the  said  conveyance  to  the 
said  Joseph  Scholes  of  the  title  of  him  the 
said  defendant  in  the  premises  they  were 
affected  in  title ;  and  this  he,  the  said  de- 
fendant is  ready  to  verify"  and  so  prayed 
judgment.  There  was  another  plea  to  the 
same  effect ;  but  omitting  the  traverse.  To 
the  second  breach,  the  plea  was,  that  no- 
thing passed  by  the  indenture  in  that  breach 
mentioned  whereby  the  premises  were  af- 
fected ;  and  it  concluded  with  a  verifica- 
tion. There  was  another  plea  to  so  much 
of  the  breach  as  related  to  the  permitting 
and  suffering  Hislop  to  execute.  To  this 
the  defendant  (protesting  that  he  did  not 
permit  or  suffer,)  pleaded  that  he  could  not 
prevent  his  executing  it ;  and  concluded  his 
plea  with  a  verification. 

The  plaintiffs  joined  issue  on  the  plea  of 
non  est  factum,  and  demurred  to  the  pleas 
Vol.  V.  K.B. 


to  the  first  breach,  and  the  defendant  joined 
in  demurrer.  To  die  plea  to  the  second 
breach,  he  replied  that  an  interest  did  pass 
by  the  indenture  in  that  breach  mentioned, 
whereby  &c,  and  concluded  to  the  country. 
To  the  plea,  which  went  partly  to  the  second 
breach,  as  to  the  permitting  and  suffering 
Hislop  to  execute,  the  plaintiff  replied,  that 
Hislop  executed  with  the  consent  of  the  de- 
fendant, and  the  replication  concluded  with 
a  verification. 

To  the  replication  which  averred  that  an 
interest  did  pass  by  the  indenture  executed 
by  defendant,  he  demurred ;  assaying  for 
causes  that  it  was  not  stated  what  interest 
passed  by  the  said  indenture,  by  which 
the  premises  could  be  affected  in  title, 
nor  was  it  stated  or  shewn  from  whom 
or  which  of  the  parties  to  that  indenture  any 
interest  in  the  premises  passed ;  and  also 
that  the  replication  did  not  deny  or  take 
any  certain  issue  upon  any  fact  asserted  in 
the  second  plea,  but  disclosed  new  matter, 
and  should  have  concluded  with  a  verifica- 
tion, and  not  to  the  country.  To  this  de- 
murrer the  plaintiff  joined  in  demurrer. 

To  the  replication  which  averred  the 
plaintiff's  consent  in  answer  to  the  defen- 
dant's plea,  that  he  could  not  prevent  the 
execution  by  Hislop,  the  defendant  demur- 
red generally ;  and  the  plaintiff  joined  in 
demurrer. 

Mr.  Parke  for  the  plaintiff. — The  second 
plea  is  clearly  bad,  for  it  states  what  inte- 
rest the  defendant  had  ;  admits  that  what- 
ever it  was,  it  passed  by  the  conveyance  to 
Scholes  ;  and  yet  traverses  that  the  estate 
was  thereby  incumbered.  What  was  the 
effect  of  that  conveyance  is  matter  of  law, 
and  could  not  therefore  be  the  subject  of  a 
traverse  to  send  such  a  question  to  a  jury. 
The  next  plea  is  also  bad,  for  although  it 
does  not  traverse,  it  admits  a  breach  of  the 
covenant.  The  defendant  had  the  legal 
estate,  though  in  trust  for  Hislop,  and  he 
parted  with  it.  That  was  alone  a  breach 
of  the  covenant — no  matter  what  would  be 
the  result  of  a  suit  in  equity  between  Scholes 
and  the  plaintiff.  The  second  breach  is 
also  not  well  answered ;  because,  although 
the  defendant  could  not  have  prevented 
Hislop  executing;  he  needed  not  to  give 
his  sanction  and  consent  to  it  by  executing 
the  conveyance.  This  was  mischievous  in 
effect;  for  a  purchaser  would,  in  all  proba- 
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bility,  have  refused  to  accept  the  convey- 
ance, unless  it  was  executed  by  him  in  whom 
the  legal  estate  was  vested. 

Mr.  Wightman  contra. — The  first  breach 
which  has  been  assigned  is  not,  in  point  of 
law,  a  breach  of  the  covenant.  Hislop  had 
a  life  interest,  which,  in  point  of  law,  is 
greater  than  a  term  of  500  years.  The 
second  breach  does  not  state  from  whom 
the  conveyance  proceeded,  nor  what  inte- 
rest passed  by  it ;  and  the  replication  to 
the  defendant's  plea  is  equally  vague  and 
uncertain.  The  first  fault  in  pleading  is 
therefore  in  the  plaintiff.  At  all  events, 
that  plea  is  good  which  states  that  the  de- 
fendant could  not  prevent  Hislop  from  exe- 
cuting. His  consenting  to  what  he  could 
not  prevent  is  immaterial  for  the  purposes 
of  the  covenant. 

Mr.  Parke  in  reply. — The  words  "  per- 
mit and  suffer"  are  not  to  have  so  strict  a 
meaning  as  that  which  is  ascribed  to  them 
by  the  plaintiff's  argument.  In  Butler  v. 
Swinnertony  (1)  an  extended  meaning  was 
given  to  them.  They  are  not  to  be  con- 
fined to  acts  over  which  the  party  has  a  con- 
trolling power. 

Mr.  Justice  Bayley  was  of  opinion,  that 
the  plaintiff  was  entitled  to  judgment  on  the 
first  breach.  The  defendant  had  the  legal 
estate,  subject  to  Hislop's  life  interest ;  and 
that  legal  estate  he  had  conveyed  away. 
The  Court  could  not  entertain  the  question 
as  to  the  effect  of  the  prior  conveyance  in 
equity  as  between  the  two  purchasers,  nor 
to  the  amount  of  the  mischief,  which  might, 
perhaps,  be  only  nominal.  The  covenant 
was  broken,  and  that  was  sufficient.  Then, 
with  regard  to  the  second  breach :  one  of 
the  pleas  to  that  breach  was,  that  nothing 
passed  by  the  indenture  "  whereby  the  pre- 
mises were  impeachable  in  title."  The  re- 
plication said,  that  an  interest  "  did  pass, 
whereby  the  premises  were  impeachable," 
To  this  the  defendant  demurred ;  objecting 
that  the  replication  did  not  state  the  nature 
of  the  interest  which  passed t  but  that  was 
a  fact  more  peculiarly  within  the  knowledge 
of  the  defendant  himself,  and  he  was  bound 
to  state  it.  The  word  whereby  f  as  used  by 
die  plaintiff  in  the  breach,  was  equivocal. 
It  might  mean  that  something  passed  by  the 
died,  whereby  the  consequences  in  question 
(I)  Cro.  Ja*.  656. 


were  produced,  or  that  something  passed 
by  the  defendant's  execution  of  it,  whereby 
they  were  produced.  If  the  word  applied 
to  the  deed,  the  breach  was  not  well  as- 
signed :  if  to  the  execution  by  the  defen- 
dant, it  was.  Now  the  general  rule  in 
pleading  was,  that  an  equivocal  expression  is 
to  be  construed  against  the  party  using  it ; 
but,  if  the  opposite  party  chooses  to  plead 
over,  the  expression  is  to  be  taken  in  the 
sense  which  will  support  the  previous  plead- 
ing. This  was  laid  down  as  the  rule  in 
Avery  v.  Hoole :  (2)— that  rule,  applied  to 
the  present  case,  would  support  the  decla- 
ration, and  give  to  the  equivocal  word 
"  whereby'*  the  meaning  which  would  sup- 
port the  declaration.  It  was  therefore  to 
be  taken,  that  nothing  passed  by  the  exe- 
cution of  the  deed  by  the  defendant  which 
would  affect  the  estate ;  and  that  question 
was,  therefore,  properly  put  in  issue,  be- 
cause the  terms  of  the  deed  were  not  before 
the  Court.  On  the  demurrer  to  that  repli- 
cation, the  plaintiff  was  consequently  enti- 
tled to  judgment.  But,  he  was  of  opinion, 
that  the  defendant  was  entitled  to  judgment 
upon  the  demurrer  which  grew  out  of  his 
plea  to  so  much  of  the  second  breach  as 
related  to  his  consenting  to  the  execution  by 
Hislop.  The  words  "  permit  and  suffer," 
in  genera],  must  refer  to  acts  over  which 
the  party  has  a  controlling  power.  The 
fact  of  the  defendant  consenting  to  what 
he  could  not  prevent,  was  immaterial. 
If  the  plaintiff  wished  to  contend  that  the 
consent  of  the  defendant  was  a  necessary 
ingredient  in  the  transaction  of  which  he 
complained,  he  should  have  replied  diffe- 
rently. The  merely  consenting  to  what  he 
could  not  prevent,  (it  not  appearing  that  his 
consent  was  material,)  did  not  amount  to  a 
breach  of  the  covenant,  under  the  words, 
"  permit  and  suffer." 

Mr.  Justice  Holroyd  concurred ;  and,  ac- 
cordingly, judgment 

For  the  plaintiff, 

Ondemurr.  to  the  pleas  to  the  1st  breach. 
— —  to  the  replication  to  the  plea 
to  the  second  breach,  relative  to  the 
effect  of  the  indenture. 
For  the  defendant, 

On  the  demurrer  relative  to  the  cos- 
senting  to  the  execution  by  Hislop. 

(t)  f  Cowp.  8*5. 
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1827.   \       RHODE  AND  OTHERS  V. 

February.  3  thwaites. 

Contract — Statute  of  Frauds. 

1.  If  a  man  bargain  for  the  purchase  of 
a  given  quantity  out  of  a  heap,  when  the  ven- 
dor sets  out  that  quantity,  and  gives  notice  to 
the  vendee  that  he  has  done  so,  the  property  at 
common  law  would  pass  from  the  vendor  to 
the  vendee,       « 

£.  And  where  the  vendee,  under  such  cir- 
cumstances, takes  a  part,  and  adopts  the  act 
of  the  vendor  in  setting  out  the  remainder  of 
the  stipulated  quantity,  as,  by  promising  to 
fetch  the  same  away ;  the  Statute  of  Frauds  is 
satisfied ;  and  the  vendor  may  maintain  an 
action  for  goods  bargained  and  sold. 

Assumpsit. — The  declaration  set  forth, 
that  on  the  3rd  December  1825,  the  defen- 
dant bargained  for  and  bought  of  the  plain- 
tiffs twenty  hogsheads  of  sugar,  at  56s.  6d. 
per  cwt.  which  were  to  be  delivered  to  him, 
upon  request  by  him  to  that  effect  made, 
and  to  be  paid  for  at  the  end  of  two  months 
from  the  above  date ;  and  that,  in  conside- 
ration of  the  premises,  and  also,  that  at  the 
like*  request  of  the  defendant,  the  plaintiffs 
had  undertaken  and  promised  to  deliver  the 
said  goods  to  the  defendant,  he  undertook 
and  promised  the  plaintiffs  to  accept  the  goods 
when  so  requested:,  and  to  pay  for  them  to 
the  said  plaintiffs,  at  the  expiration  of  his 
said  credit  of  two  months.  The  averment 
was,  first,  as  to  the  aggregate  price  of  the 
goods;  and  then,  that  although  the  defen- 
dant's credit  had  expired,  and  the  plaintiffs 
had  always  been  ready  to  deliver  the  goods, ' 
and  had  requested  the  defendant  to  accept 
them,  yet  the  defendant  did  not,  nor  would, 
at  any  time,  accept  the  goods,  or  pay  the 
plaintiffs  for  them ;  but  that  he  wholly  re- 
fused so  to  do.  An  indebitatus  count,  for 
goods  bargained  and  sold,  was  also  inserted, 
and  the  defendant  had  suffered  judgment  to 
go  by  default.  Upon  the  execution  of  the 
writ  of  inquiry,  the  plaintiffs  adduced  evi- 
dence to  establish  the  contract  for  the  sale 
of  twenty  hogsheads  of  sugar,  on  the  Srd 
December  1825,  at  5  6*.  6d.  per  cwt.  ;  but 
it  did  not  appear  that  there  was  a  sufficient 
note  in  writing  of  the  contract  to  satisfy  the 
Statute  of  Frauds.  On  the  3rd  December 
the  defendant  saw  the  sugar  in  the  ware- 
house of  the  plaintiffs,  where  it  was  lying  in  a 


heap  on  the  floor,  in  quantity  considerably 
beyond  the  twenty  hogsheads.  At  the 
time  the  contract  was  made,  no  part  of  the 
sugar  contracted  for  was  in  hogsheads,  but 
four  hogsheads  were  filled  up  and  delivered 
over  to  the  defendant  on  the  10th  Decem- 
ber ;  and  shortly  afterwards  the  plaintiffs 
filled  up  the  other  sixteen  hogsheads,  and 
called  upon  the  defendant  to  take  them 
away.  Defendant  answered  that  he  would 
take  tbem  as  soon  as  he  could.  The  sale 
of  the  four  hogsheads  accepted  by  the  de- 
fendant, was  admitted  by  him.  But  as 
there  was  no  evidence  of  a  written  contract 
for  the  other  sixteen,  it  was  contended  that 
the  plaintiffs  were  bound  by  the  Statute  of 
Frauds  from  recovering  for  any  quantity  be- 
yond what  had  been  actually  delivered.  The 
jury  found  a  verdict  for  the  whole  twenty 
hogsheads ; — and,  a  rule  nisi  having  been 
obtained  by  Mr.  Hutchinson  in  Trinity  term, 
to  set  aside  the  inquisition— 

Mr.  F.  Pollock  now  shewed  cause. — 
The  defendant  having  allowed  judgment  to 
go  by  default,  has  virtually  admitted  the 
contract  alleged  in  the  declaration,  for  the 
breach  of  which,  therefore,  the  plaintiffs  are 
entitled  to  recover  in  damages.  The  de- 
fendant by  accepting  four  hogsheads  has 
brought  the  case  within  the  exception  con- 
templated in  the  17th  section  of  the  Statute 
of  Frauds,  which  enacts  that  the  acceptance 
of  a  part  shall  be  received  as  evidence  of 
the  contract  for  the  sale  of  the  whole.  But, 
there  has  in  fact  been  an  acceptance  of  the 
whole ;  for  the  defendant  upon  notice  given 
to  him,  that  the  remaining  sixteen  bogs- 
heads  had  been  filled  up,  said  he  would 
take  them  away  as  soon  as  he  could. 

Mr.  Hutchinson,  contra. — The  suffering 
judgment  to  go  by  default,  does  not  imply 
an  admission  in  full  of  the  matter  set  forth 
in  the  declaration.  It  amounts  only  to  an 
admission  generally  of  a  right  to  recover ; 
but  the  extent  must  depend  upon  the  facts 
proved  in  evidence.  In  this  case,  it  means 
that  the  plaintiffs  have  a  right  to  recover  for 
the  four  hogsheads  delivered — but  no  more. 
The  Statute  of  Frauds  is  not  satisfied  by 
the  facts  of  this  case ;  nor  is  the  case  brought 
within  the  exception  of  the  17th  section. 
That  section  says — "  No  contract  for  the 
sale  of  any  goods  for  the  price  of  10/.  or 
upwards  shall  be  allowed  to  be  good,  except 
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the  buyer  shall  accept  part  of  the  goods  so 
sold,  and  actually  receive  the  same."  Now, 
in  this  case,  it  cannot  be  said  that  the  de- 
fendant accepted  four  of  the  twenty  hogs- 
heads "  so  sold  ;"  for  no  specific  hogsheads 
were  sold,  the  whole  quantity  lying  in  bulk 
at  the  time  of  the  alleged  contract,  out  of 
which  the  plaintiffs  were  to  select  The 
plaintiffs  did  afterwards  select  four  hogs- 
heads* which  were  accepted  by  the  defen- 
dant ;  but  those  could  not  be  taken  as  part 
of  the  twenty,  because,  at  that  time  the 
other  sixteen  in  question  had  not  been  sepa- 
rated from  the  bulk.  The  plaintiff's  claim 
is  founded  upon  a  bargain  and  sale,  and 
they  cannot,  therefore,  upon  that  allegation 
recover  for  more  than  the  quantity  actually 
sold  and  accepted  by  the  defendant.  To  re-* 
cover  the  sixteen  hogsheads,  the  plaintiffs 
should  have  declared  specially  upon  the  pro- 
mise of  the  defendant  to  accept  diem,  in  con- 
sideration of  the  agreement  of  the  plain- 
tiffs to  sell. 

Mr.  Justice  Bayley. — Where  a  man  sells 
part  of  a  large  parcel  of  goods,  and  the 
option  is  in  him  to  select  the  part  sold  from 
the  whole,  he  cannot,  until  he  has  made 
that  selection,  maintain  an  action  for  goods 
bargained  and  sold.  But,  as  soon  as  he  ap- 
propriates part  for  the  benefit  of  the  vendee, 
the  property  in  the  part  so  selected  passes 
to  the  vendee,  although  the  vendor  is  not 
bound  to  part  with  the  possession  until  pay- 
ment be  made*  In  this  case,  there  was  a 
bargain,  whereby  the  defendant  agreed  to 
take  twenty  hogsheads  of  sugar,  to  be  se- 
lected and  filled  up  by  the  plaintiffs.  Four 
of  the  twenty  were  actually  delivered,  so 
that  as  to  them  there  is  no  question.  But, 
as  to  the  sixteen,  the  defendant  contends 
that  there  was  no  memorandum  in  writing 
respecting  them,  to  satisfy  the  Statute  of 
Frauds,  and  make  them  a  valid  sale  ;  and 
that,  as  the  plaintiffs  go  in  their  declaration 
upon  a  bargain  and  sale,  they  can  recover 
for  nothing  of  which  there  is  not  evidence 
of  an  actual  sale  and  delivery.  The  defen- 
dant also  contends,  that  to  recover  for  the 
sixteen  hogsheads,  the  plaintiffs  should  have 
declared  specially,  that,  in  consideration  that 
the  plaintiffs  were  willing  to  sell,  the  defen- 
dant promised  to  accept.  The  plaintiffs  on 
the  other  hand,  say  that  there  was  an  entire 
contract  for  the  sale  of  twenty  hogsheads, 


and  that  the  defendant's  acceptance  of  die 
four,  brings  the  case  within  the  meaning  of 
the  17th  section  of  the  Statute  of  Frauds, 
and  must  be  taken  as  an  acceptance  of  part 
for  the  whole.  But,  in  point  of  net,  it  ap- 
pears that  the  plaintiffs  did  appropriate  the 
other  sixteen  hogsheads,  and  gave  notice  of 
their  having  done  so  to  the  defendant :  and, 
there  can  be  no  doubt  that  the  defendant 
adopted  that  act,  when  he  said  he  would 
take  them  away  as  soon  as  he  could.  I  am 
of  opinion,  therefore,  that  by  reason  of 
that  appropriation  so  made  by  the  plaintiffs, 
and  assented  to  by  the  defendant,  the  pro- 
perty in  the  sixteen  hogsheads  passed  to  the 
vendee:  and  that  being  so,  the  plaintiffs 
are  entitled  to  recover  the  value  of  the 
twenty  hogsheads  of  sugar,  under  the  count 
for  goods  bargained  and  sold. 

Mr.  Justice  Holroyd. — I  am  of  opinion 
that  the  selection  of  the  sixteen  hogsheads 
by  the  plaintiffs,  and  the  adoption  of  that 
act  by  the  defendant,  had  the  effect  of  chang- 
ing what  was  before  only  an  agreement  to 
sell  into  an  actual  sale,  and  that  the  pro- 
perty in  the  sugars  thereby  passed  to  the 
defendant. 

Mr.  Justice  Littledale  concurred. 

Rule  discharged. 


1827.     > 
February.  $    TARLINO  v'  BAXTBE- 

Buyer  and  Seller. 

1.  The  risk  of  accident  to  goods  must  be 
with  the  buyer,  if  the  right  of  property  has 
passed  to  him,  though  the  possession  be  with 
the  seller. 

2.  The  right  of  property  remains  in  the 
seller  so  long  as  any  act  remains  to  be  done 
as  between  him  and  the  buyer. 

Accordingly — where  a  stack  of  hay  was 
sold,  and  by  agreement  was  to  remain  on  the 
premises  of  the  buyer  until  a  given  day  ;  and 
was  not  to  be  cut  by  the  seller  until  he  paid 
for  it;  and  before  the  day  of  payment  arrwed 
it  was  accidentally  burnt : — Held,  that  the  loss 
must  fall  on  the  buyer ;  the  right  of  property 
being  complete  in  him,  though  the  possession 
remained  in  the  seller,  no  act  remaining  to 
be  done  by  the  latter. 
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This  was  an  action  of  assumpsit,  brought 
to  recover  145/.,  which  had  been  paid  by 
the  plaintiff*  to  the  defendant's  use.  De- 
claration for  money  had  and  received,  with 
the  usual  money  counts.  The  defendant 
pleaded  the  general  issue,  and  gave  a  notice 
of  set-off  for  goods  bargained  and  sold,  and 
sold  and  delivered.  The  action  was  tried 
at  the  London  Sittings  after  Hilary  Term 
1826,  before  the  Lord  Chief  Justice  Abbott, 
when  a  verdict  was  given  for  the  plaintiff, 
for  145/.,  subject  to  the  opinion  of  the  Court 
on  the  following 

CASE. 

On  the  4th  January  1 825,  the  plaintiff 
bought  a  stack  of  hay  belonging  to  the 
defendant,  and  then  standing  in  a  field  be- 
longing to  the  defendant's  brother.  The 
note  signed  by  the  defendant  and  deli* 
vered  to  the  plaintiff  was  in  these  words : 
"  I  have  this  day  agreed  to  sell  James  Tar- 
ling  a  stack  of  hay  standing  in  Canonbury- 
field,  Islington,  at  the  sum  of  145/. ;  the 
same  to  be  paid  on  the  4th  day  of  February 
next,  and  to  be  allowed  to  stand  on  the  pre- 
mises until  the  1st  day  of  May  next;"  and 
the  following  note  was  signed  by  the  plain- 
tiff and  delivered  to  the  defendant :  "I  have 
this  day  agreed  to  buy  of  Mr.  John  Baxter 
a  stack  of  hay  standing  in  Canonbury-field, 
Islington,  at  the  sum  of  145/. ;  the  same  to 
be  paid  on  the  4th  day  of  February  next, 
and  to  be  allowed  to  stand  on  the  premises 
until  the  1st  day  of  May  next;  the  same 
hay  not  to  be  cut  until  paid  for.  January 
4th,  1825."  At  the  meeting  at  which  the 
notes  were  signed,  but  after  the  signature 
thereof,  the  defendant  said  to  the  plaintiff, 
"  you  will  particularly  oblige  me  by  giving 
me  a  bill  for  the  amount  of  the  hay."  The 
plaintiff  rather  objected.  The  defendant's 
brother,  S.  Baxter,  on  the  8th  of  the  same 
month  of  January,  took  a  bill  of  exchange ' 
for  145/.  to  the  plaintiff,  drawn  upon  him 
by  the  defendant,  dated  the  4th  January 
1825,  payable  one  month  after  date,  which 
the  plaintiff  accepted.  The  defendant  af- 
terwards indorsed  it  to  George  Baxter,  and 
who  paid  it  to  one  Taylor,  to  whom  the 
plaintiff  paid  the  amount  when  it  became 
due.  The  stack  of  hay  remained  on  the 
same  field  entire  until  the  20th  of  January 
1825,  when  it  was  accidentally  wholly  con- 
sumed by  fire,  without  any  fault  or  neglect 
of  either  party. 


A  few  days  after  the  fire,  the  plaintiff  ap- 
plied to  the  defendant  to  know  what  he 
meant  to  do  when  the  bill  became  due  ;  the 
defendant  said,  "  I  have  paid  it  away,  and 
you  must  take  it  up  to  be  sure ;  I  have  no- 
thing to  do  with  it :  why  did  you  not  re* 
move  the  hay?"  The  plaintiff  said,  "he 
could  not,  because  there  was  a  memoran- 
dum, that  it  should  not  be  removed  until 
the  bill  was  paid.  Would  you  have  suf- 
fered it  to  be  removed  ?"  and  the  defendant 
said,  "  certainly  not."  The  defendant's  set- 
off was  for  the  price  of  the  hay  agreed  to 
be  sold  as  aforesaid.  The  question  for  the 
opinion  of  the  Court  was,  whether  the  plain- 
tiff, under  the  circumstances,  was  entitled  to 
recover  the  said  sum  of  145/.,  or  any  part 
thereof. 

Mr.  Chitty,  for  the  plaintiff— The  two 
contracts  are  not  alike :  one  containing  a  sti- 
pulation, viz.  that  the  hay  shall  not  be  cut  till 
paid  for,  which  was  not  in  the  other.  If  that 
stipulation  be  a  material  part  of  the  con- 
tract, then  there  is  no  contract  expressed  in 
writing  of  that  complete  character  requisite 
to  satisfy  the  statute  of  frauds.  But,  sup- 
posing it  otherwise,  as  this  was  a  sale  upon 
credit,  the  vendee  was  not  entitled  to  have 
possession  of  the  hay  until  the  credit  was 
expired ;  and,  therefore,  the  property  was 
not  in  him  at  the  time  of  the  fire. 

[Mr.  Justice  Holroyd. — It  is  laid  down  in 
Comyns* Digest,  (tit.  Agreement,  B.  8.)  "  that 
if  a  sale  be  of  goods  for  such  a  price,  and  a 
day  of  payment  limited,  the  contract  will  be 
good,  and  the  property  altered  by  the  sale, 
though  the  money  be  not  paid :"  R.  10.  H.  7. 
8  a;  14  H.  8.  20  a  ;  Dyer,  80  a.  Also, 
"  If  A  sell  a  horse  to  B,  upon  condition  that 
he  pay  20/.  at  Christmas,  and  afterwards 
sell  it  to  D,  the  sale  to  D  is  void,  though  B 
afterwards  do  not  pay :"  PL  Com.  482.  6* 
And  the  reason  assigned  for  this  in  Plowden 
is,  that,  at  the  time  of  the  second  contract,  A 
had  no  interest,  nor  property  in  the  horse,  nor 
any  thing  but  a  condition  ;  and,  therefore, 
the  second  contract  was  void.] 

It  is  true,  that  in  Noy's  Maxims,  p.  88,  it  is 
laid  down,  that "  if  I  sell  my  horse  for  money, 
I  may  keep  him  till  I  am  paid ;  but  1  cannot 
have  an  action  of  debt  until  he  be  delivered; 
yet  the  property  of  the  horse  is,  by  the  bar- 
gain, in  the  bargainee  or  buyer ;  but  if  he 
presently  tender  me  my  money,  and  I  re- 
fuse it,  he  may  take  the  horse,  or  have  an 
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action  of  detinue."  But  that  is  the  case  of 
a  ready  money  bargain,  and  does  not  apply 
here.  The  case  o£  Goodall  v.  Skelton(l) 
is  in  point.  A  bargained  to  sell  goods  to 
B,  and  a  certain  sum  was  paid  by  B  as  an 
earnest;  the  goods  were  then  packed  in 
cloth,  which  was  furnished  by  the  buyer, 
and  deposited  in  a  building  belonging  to  the 
seller  until  the  buyer  should  send  to  fetch 
them  away  ;  the  seller  declaring,  however, 
that  they  should  not  be  removed  until  he 
was  paid.  In  that  case,  it  was  held,  that 
the  seller  could  not  maintain  an  action  for 
goods  sold  and  delivered.  The  circum- 
stances of  the  present  case  are  very  simi- 
lar :  for  here,  die  hay  was  not  to  be  cut 
till  paid  for,  nor  had  the  defendant  gone  so 
far  as  to  make  any  payment  of  money  upon 
the  bargain.  Hmde  v.  WhUehouse  (2)  does 
not  apply;  but  Tempest  v.  Fitzgerald  ($) 
does.  There,  A  agreed  for  the  purchase 
of  a  horse  for  ready  money,  and  actually 
rode  him.  He  then  requested  he  might  re- 
main in  B's  possession  for  a  further  time,  at 
the  end  of  which  he  promised  to  fetch  him 
away,  and  pay  the  price  agreed  upon.  The 
seller  retained  the  horse  as  required :  but 
it  was  held,  that  he  could  not  recover  on 
a  count  for  horses  bargained  and  sold  ;  as 
there  had  been  no  acceptance  of  the  horse 
within  the  meaning  of  the  statute  of  frauds. 

Mr.  Justice  Bay  ley. — There  is  no  diffi- 
culty as  to  the  principle  of  law  which  ap- 
plies in  this  case ;  and  it  is  quite  clear,  that 
the  loss  must  be  borne  by  the  party  in  whom 
the  property  was  vested  at  the  time  of  the 
fire.  The  question,  therefore,  is,  in  whom 
was  the  property  in  this  hay  at  the  time  ? 
The  note  of  the  contract  expresses  that  the 
defendant  agreed  to  sell  the  plaintiff  a  stack 
of  hay  standing  in  Canonbury-field,  for  the 
sum  of  145/.,  to  be  paid  on  the  4th  Febru- 
ary next  ensuing ;  but  the  hay  was  to  be 
allowed  to  stand  on  the  premises  until  the 
1st  of  May.  This,  then,  was  a  contract  for 
an  immediate  sale — it  was  not  prospective. 
That  being  so,  in  whom  can  it  be  said  the 
property  of  the  hay  vested  by  that  contract  ? 
And  here,  it  must  be  observed,  that  the 
right  of  property,  and  the  right  of  posses- 
sion, are  distinct ;   for  the  right  of  pro- 

(1)  2  H.  Bl.  316. 

(2)  7  East,  558. 

(3)  3  Barn.  &  Aid.  680. 


perty  may  be  in  one  person,  and  the  right 
of  possession  in  another,  in  die  same  article. 
It  is  a  common  case  for  a  vendor  to  have 
the  right  of  retaining  goods,  unless  or  until 
payment  be  made,  whilst  the  property  in 
them  is  clearly  in  the  vendee.  If,  there- 
fore, it  was  intended  by  the  contract,  that 
the  vendee  should  acquire  a  right  of  pro- 
perty in  the  hay,  it  makes  no  difference  to 
that  right  that  it  was  not  to  be  cut  until  paid 
for.  That  the  vendee  should  have  a  right 
of  property  in  the  hay,  and  the  vendor  in 
the  price,  is  quite  consistent.  The  note  of 
the  buyer  imports  an  immediate,  perfect, 
and  absolute  agreement  of  sale  ;  and  the 
rule  of  law  is,  that  where  there  is  an  imme- 
diate sale,  and  nothing  remains  to  be  done 
by  the  vendor,  as  between  him  and  the  ven- 
dee, the  property  of  the  article  vests  in  the 
vendee  ;  and  all  the  consequences  of  such 
vesting  follow :  and  one  of  them  is,  that  if 
the  goods  be  destroyed  by  fire,  the  vendee 
must  stand  to  the  loss.  This  appears  to 
me  to  be  the  true  construction  of  the  con- 
tract ;  and,  therefore,  the  plaintiff  must  suf- 
fer the  loss ;  and  the  rule  for  entering  a 
nonsuit  be  made  absolute. 

Mr.  Justice  Hohroyd. — In  all  cases  of  the 
sale  of  goods,  it  is  a  rule,  that  where  nothing 
remains  to  be  done  by  the  seller,  as  between 
him  and  the  buyer  before  delivery,  the  pro- 
perty in  the  goods  passes  to  the  buyer ;  and 
the  property  in  the  price  to  the  seller.  If  any 
act  remains  to  be  done  by  the  seller,  the 
property  does  not  pass  until  the  act  has  been 
done.  In  this  case,  I  am  of  opinion,  that 
the  property  immediately  passed  to  the  buyer 
under  the  contract ;  and  that  the  seller  ac- 
quired his  right  to  the  price  agreed  upon  to 
be  paid,  notwithstanding  that  payment  was 
not  to  be  immediate,  and  that  there  was  a 
stipulation,  that  defendant  should  not  cut 
the  hay  until  it  was  paid  for. 

Mr.  Justice  Littledale. — Before  the  note 
of  the  contract  was  delivered  to  the  buyer, 
the  property  in  the  hay  had  already  passed 
to  him ;  and  the  stipulation  in  the  written 
contract  was  merely  a  waiver  of  bis  right 
of  immediate  possession.  The  property, 
therefore,  being  in  the  purchaser,  he  must 
bear  the  loss. 

Judgment  of  nonsuit.  (4) 

(4)  See  Simmons  v.  Swift,  5  Law  Joura.  K.B.  p.  10. 
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NT8BIT  V.  HIKLBT  AND  OTHIRS.* 

Husband  and  Wife. 

The  Court  will  not  set  aside  a  judgment 
signed  on  a  warrant  of  attorney,  given  by  a 
married  woman  in  conjunction  with  her  hus- 
band and  others,  unless  it  appear  that  the 
other  defendants  did  not  know  she  was  mar- 
ried at  the  time. 

N 

Mr.  O'Hanlon  had  obtained  a  rule  to 
shew  cause  why  the  judgment  should  not 
be  set  aside.  It  had  been  signed  on  a  war- 
rant of  attorney  given  by  all  the  defendants, 
one  of  whom  was  the  wife  of  another  of  the 
defendants. 

Mr.  Chitty  shewed  cause. — It  seems  very 
probable  that  this  warrant  of  attorney  was 
given  in  fraud.  The  defendants  do  not 
swear,  that  at  the  time  they  gave  the  war- 
rant of  attorney  they  were  not  aware  that 
one  of  their  co-defendants  was  married. 
One  of  them,  who  is  her  husband,  must  .of 
course  have  known  it.  Nor  do  they  say 
that  they  believe  the  plaintiff  knew  it. 
They  are  therefore  seeking  to  avail  them- 

*  This  case  was  decided  in  Michaelmas  Term  last ; 
but  was  unavoidably  omitted  in  printing  the  reports 
of  that  Term. 


selves  of  their  own  fraud  upon  the  plain* 
tiff. 

The  rule  too  seeks  to  set  aside  the  judg- 
ment altogether;  but  the  Court  will  not, 
upon  motion,  decide  so  grave  a  question  as, 
whether  the  judgment  is  void  as  to  all  the 
defendants,  because  one  of  them  is  hfeme 
covert.  Wood  v.  Heath  (1)  is  somewhat 
similar  to  the  present  case. 

The  Court  discharged  the  rule  ;  because 
the  defendants  did  not  swear,  that  at  the 
time  they  gave  the  warrant  of  attorney  they 
were  ignorant  of  the  fact  that  one  of  their 
co-defendants  was  a  married  woman. 

[The  warrant  of  attorney  was  not  pro* 
duced  so  as  to  shew  whether  she  was  thereon 
described  as  a  married  woman  or  not.]] 

Rule  discharged. 

Mr.  O'Hanlon  then  moved  for  a  rule  to 
set  aside  the  judgment  as  to  the  defendant 
the  married  woman.     But, 

The  Court  said,  they  would  not  now  give 
any  assistance  to  such  an  objection. 

Rule  refused. 

[Note. — This  decision  does  not  conclude 
the  defendants ;  as  the  objection  in  ques- 
tion may  be  taken  upon  a  writ  of  error.] 

(1)  1  Chitty's  Reports. 
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OTf)Crta0f  much  vexation  and  expense  have  been  occasioned  to  defen- 
dants in  informations,  in  the  nature  of  quo  warranto,  by  the  practice 
of  raising  issues  upon  various  matters  distinct  from  the  ground  on 
which  the  information  was  granted  by  the  Court :  Now,  for  providing 
a  remedy  in  this  behalf,  IT  IS  ORDERED,  that  from  henceforth  the 
objections  intended  to  be  made  to  the  title  of  the  defendant  shall  be 
specified  in  the  rule  to  shew  cause;  and  that  no  objection  not  so 
specified,  shall  be  raised  by  the  prosecutor  on  the  pleadings,  without 
the  special  leave  of  the  Court,  or  of  some  Judge  thereof. 

IT  IS  ORDERED,  That  no  officer  of  the  King's  Bench  Prison,  or  any 
of  the  persons  employed  by  the  Marshal  therein,  in  the  management  or 
superintendence  of  the  prison  or  prisoners,  shall  either  directly  or  indirectly 
be  concerned  in  selling  any  article  to,  or  doing  any  work  for  any  of  the  pri- 
soners; and  that  the  Marshal  shall  remove  from  his  place  every  such 
officer  or  person  aforesaid  who  shall  be  guilty  of  violating  this  rule,  pur- 
suant to  the  rule  of  this  Court  of  Michaelmas  Term,  in  the  58th  year  of  his 
late  Majesty. 
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If  a  party,  by  his  own  wilful  act,  disable 
himself  from  performing  a  contract  to  be 
executed  upon  a  contingency,  although  it  may 
be  possible  for  him  to  regain  the  power  of 
completing  it,  when  that  contingency  shall 
happen,  yet  the  disability  so  occasioned  will 
be  a  sufficient  breach  to  give  an  immediate 
right  of  action. 

Accordingly,  where  an  agreement  was 
made  to  grant  a  lease  of  certain  premises 
so  soon  as  the  grantor  should  come  into  pos- 
session, and  after  this  agreement,  but  before 
he  actually  became  possessed,  he  executed  a 
renewed  lease  to  other  parties  than  the  one 
with  whom  he  had  made  such  agreement, — it 
was  held,  that  an  action  brought  immediately 
thereupon  was  not  premature. 

This  was  an  action  of  assumpsit.  The 
first  count  stated,  that  heretofore,  to  wit, 
on  the  24th  of  January  1824,  by  a  certain 
agreement  made  between  the  plaintiff  and 
defendant,  the  said  defendant  did  thereby 
agree,  at  the  expense  of  the  said  plaintiff, 
with  all  possible  and  convenient  speed,  after 
he  should  come  possessed,  or  in  possession 
Vol.  V.  K.B. 


of  the  house  and  premises  called  or  known 
by  the  name  or  sign  of  the  King's  Head,  &c. 
and  then  in  the  possession  of  one  Grace 
Stambury,  to  execute  unto  the  said  plaintiff, 
his  heirs,  &c.  a  lease  of  the  said  house,  &c. 
to  hold  to  him,  the  said  plaintiff,  his 
heirs  and  assigns,  from  the  21st  day  of 
December  1625,  for  the  term  of  fourteen 
or  twenty-one  years,  if  required  by  him 
the  said  plaintiff,  &c.  at  the  yearly  rent 
of  105/.  payable  quarterly;  100/.  to  be 
paid  on  signing  the  lease,  and  6L  on  sign- 
ing the  agreement.  And  the  said  defen- 
dant did  further  agree  with  the  said  plain- 
tiff, that  in  case  either  of  them  should  run 
from  that  agreement,  or  do  any  act,  deed, 
matter  or  thing,  to  prevent  the  said  lease 
being  executed  by  all  parties  necessary,  he 
should  forfeit  the  sum  of  200/. 

It  was  then  assigned  as  a  breach,  that  al- 
though the  defendant,  if  he  had  been  so 
minded,  might,  after  the  making  of  the  said 
agreement,  have  become  possessed  of  the 
said  premises,  and  might  have  executed  to 
the  said  plaintiff  such  lease,  and  was  re- 
quired by  the  plaintiff  to  execute  the  same, 
vet  the  said  defendant  fraudulently  and  col- 
lusively  prevented  himself  from  becoming 
possessed  of  the  said  premises,  and  falsely 
and  deceitfully  omitted  and  refused  to-  take 
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possession,  and  wholly  refused  and  neg- 
lected to  execute  to  the  said  plaintiff  such 
lease  as  aforesaid,  and  did  run  from  the 
said  agreement,  and  prevented  the  said 
lease  from  being  executed  by  the  parties 
necessary  thereto.  General  damage  was 
averred,  and  non-payment  of  the  said  sum 
of  200/.  The  second  count  varied  from 
the  first,  by  assigning  as  a  breach,  that  al- 
though the  defendant,  after  the  making  of 
the  agreement,  became  possessed  of  the 
premises,  and  was  required  by  the  plaintiff 
to  execute  the  lease,  yet  he  wholly  refused 
and  neglected  to  execute  to  the  said  plain- 
tiff such  lease,  and  ran  from  the  said  agree- 
ment, and  prevented  the  said  lease  from 
being  executed  by  the  parties  necessary 
thereto.  The  third  count  averred  as  a  breach, 
that  although  required  to  execute  the  lease, 
the  defendant  ran  from  the  agreement,  and 
no  such  lease  as  aforesaid  hath  been  granted 
to  the  said  plaintiff;  whereby  the  said 
defendant  became  liable  to  pay  to  him  the 
said  plaintiff,  the  said  sum  of  £00/.  &c. 
There  were  counts  for  money  paid,  had 
and  received ;  and  an  account  stated :  and 
the  damages  were  laid  at  1000/. 

The  defendant  pleaded  the  general  issue. 

The  cause  was  first  tried  before  Mr. 
Justice  Park,  at  the  Gloucestershire  Lent 
Assizes,  1826,  when  the  following  facts 
were  given  in  evidence. 

By  will,  dated  the  22d  of  November  1822, 
one  James  Woodham  deceased,  devised  the 
house  and  premises  in  question  to  trustees, 
in  trust,  that  (in  case  the  testator's  personal 
estate  should  be  insufficient  to  pay  his  just 
debts,  funeral,  and  testamentary  expenses, 
and  legacies  thereinafter  mentioned)  the  said 
trustees  should,  by  demising,  leasing,  or 
mortgaging  the  same,  raise  and  levy  such 
sum  and  sums  as  the  personal  estate  should 
be  deficient  to  pay  off  such  debts,  &c. 
and  apply  the  same  monies  accordingly ; 
and  subject  to  such  demise,  lease  or  mort- 
gage, in  case  any  such  should  be  made,  upon 
trust  to  pay  an  annuity  of  25/.  to  one  Betty 
Tyler,  yearly,  so  long  as  she  should  con- 
tinue unmarried ;  the  said  Betty  Tyler  to 
have  such  and  the  same  powers  for  recovery 
of  the  said  annuity,  or  any  part  thereof,  by 
entry  and  distress,  or  such  other  ways  and 
means  as  axe  given  by  act  of  parliament  or 
otherwise  however,  with  respect  to  rack- 
rent  when  in  arrear ;  and  subject  to  such 


annuity,  and  to  the  remedies  for  recovery 
thereof,  and  also  to  any  such  demise,  lease, 
or  mortgage,  to  the  use  of  the  plaintiff,  if 
he  should  attain  the  age  of  twenty-four 
years.  Subsequent  to  the  death  of  the 
testator,  namely,  on  the  31st  of  January 
1824,  the  defendant  entered  into  the  agree- 
ment stated  in  the  declaration ;  but  before 
he  attained  the- age  of  twenty-four,  by  de- 
sire of,  and  in  conjunction  with  the  trus- 
tees, the  defendant  also  executed  a  renewed 
lease  to  tenants  then  in  possession,  under  a 
lease  granted  hy  the  testator,  and  whose  term 
would  not  have  expired  until  the  year  1827. 
Part  of  the  consideration  money  paid  for 
this  renewal  was  appropriated  by  the  trus- 
tees to  the  payment  of  a  legacy,  which  the 
personal  estate  of  the  testator  was  insuffi- 
cient to  discharge,  and  the  residue  was  re- 
ceived by  the  defendant,  after  he  attained 
his  24th  year.  The  value  of  the  lease  of 
the  premises,  which  the  defendant  claimed 
under  the  agreement,  after  the  expiration 
of  the  old  lease  in  1 827,  was  estimated  by 
witnesses  at  600/.  or  800/. 

The  learned  Judge  expressed  a  doubt, 
whether  the  action  had  not  been  pre- 
maturely brought,  as  the  defendant  was  not 
possessed  nor  entitled  to  the  possession  of 
the  premises  before  the  expiration  of  the 
old  lease.  He,  however,  submitted  the 
case  to  the  jury,  giving  liberty  to  move  for 
a  nonsuit.  A  verdict  of  300/.  damages 
having  been  found,  and  a  rule  nisi  for  a 
nonsuit,  or  in  arrest  of  judgment  obtained, 

Mr.  Campbell  in  the  ensuing  Trinity 
term  shewed  cause.  He  contended,  that 
the  defendant  by  his  fraudulent  conduct  in 
executing  a  second  lease,  and  thereby  put- 
ting it  out  of  his  power  to  perform  his  con- 
tract with  the  plaintiff,  was  clearly  liable 
to  the  action.  In  the  agreement  it  was  sti- 
pulated, that  if  either  party  should  run  from 
his  agreement,  or  do  any  other  act  to  pre- 
vent the  lease  being  executed,  he  should 
forfeit  the  sum  of  200/.  It  was  manifest 
that  the  granting  of  the  second  lease  did 
prevent  the  execution  of  that  which  was 
the  subject  of  the  agreement,  and  was  there- 
fore a  breach  on  which  the  right  of  action 
accrued.  It  was  true  that  the  defendant 
never  was  in  possession,  and  that  the  legal 
estate  wafrin  the  devisees ;  but  that  did  not 
make  the  action  premature,  as  he  had  de- 
prived himself  of  the  power  of  doing  that 
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which  he  contracted  to  do  when  the  period 
for  the  performance  of  his  contract  should 
arrive. 

Mr.  Ludlow  (contra)  argued,  that  as  the 
defendant  only  undertook  to  grant  the  lease 
when  he  should  become  possessed,  until  he 
had  possession  no  action  would  lie.  Inde- 
pendent of  this,  there  was  also  a  charge  upon 
the  estate  for  the  payment  of  debts  and  lega- 
cies, and  of  an  annuity  on  a  life  still  in  being. 
There  were  higher  titles  than  that  of  the 
defendant ;  he  had  never  been  in  possession, 
and  as  it  therefore  had  never  been  possible 
for  him  to  perform  his  contract,  he  could 
not  be  sued  for  the  non-performance,  and 
consequently  the  action  was  not  maintain- 
able. 

The  Court  took  time  to  consider,  and  on 
the  following  day  suggested  a  compromise  ; 
this  however  not  being  acceded  to,  in  Hi* 
lary  term  1827,  judgment  was  delivered  by 

Mr*  Justice  Itoyfey— (who,  after  stating 
the  agreement,  proceeded  to  observe) — In 
this  declaration  there  were  three  special 
counts,  none  of  them  stated  that  the  defen- 
dant became  possessed  of  the  premises  of 
which  he  had  agreed  to  grant  a  lease ;  but 
in  the  first  and  second,  fraud  was  charged ; 
and  yi  the  third,  it  was  alleged  that  he  ran 
from  his  agreement.  (1)  It  appeared,  that 
subsequent  to  the  entering  into  this  agree- 
ment, the  defendant  joined  with  the  trustees 
in  the  execution  of  a  new  lease  to  the  par- 
ties  who  then  occupied  the  house  and  pre* 
mises  in  question ;  and  it  was  for  his  con- 
currence in  that  lease  that  the  action  was 
brought.     Two  objections  were  made  to 

(1 )  In  stating'  the  pleadings  of  this  case,  the  learned 
Judge  appears  to  have  overlooked  the  averment  in  the 
second  count,  that  the  plaintiff  actually  came  into  the 
possession  of  the  premises,  and  to  have  supposed  tha5 
there  was  no  such  allegation.    The  fact  is  by  no 
means  material,  was  not  borne  out  by  the  evidence, 
and  did  not  in  any  way  affect  the  decision  ; — but  as 
the  variance  between  the  pleadings  as  set  out  in  this 
report,  and  the  statement  of  them  made  by  his  Lord- 
ship, cannot  but  be  obvious,  it  has  been  thought  ne- 
cessary to  give  this  explanation  ;  as  otherwise,  the 
known  accuracy  of  the  learned  Judge  might  lead  to 
a  supposition  that  our  report  of  the  pleadings  was  in- 
correct.    The  several  counts,  as  they  appeared  upon,- 
the  record,  have  here  been  correctly  abstracted.    It  J 
is  clear,  that  the  only  one  that  could  be  supported  by  I 
the  evidence  was  the  third ;  and,  accordingly,  upon  J 
that  alone,  at  the  second  trial,  the  plaintiff  proceeded  ) 
and  obtained  a  verdict  ** 


this  action ;  one  of  which  was,  that  It  was 
premature.  As  to  this  objection,  we  are  sa- 
tisfied that  it  ought  not  to  prevail,  and  that 
the  action  so  far  as  that  is  concerned,  is 
maintainable.  The  defendant  has  given  up 
the  right  by  which  he  would  have  been  en- 
abled to  perform  his  promise.  It  is  true, 
he  may  obtain  a  surrender  from  those  par- 
ties, in  whose  favour  he  has  so  forfeited  that 
right,  and  thereby  regain  the  power  to  dis- 
charge his  obligation  to  the  defendant :  but 
that  he  will  do  so  is  not  to  be  presumed.  It 
is  sufficient  that  the  defendant  by  an  incon- 
sistent act  has  disabled  himself  from  per- 
forming the  agreement.  In  Coke,  Littleton, 
sec.  855,  220,  b.  it  is  said,  "  if  a  feoffment 
be  made  upon  condition  to  enfeoff  another, 
or  to  make  a  gift  in  tail  to  another,  &c.  if 
the  feoffee  before  the  performance  of  the 
condition  enfeoff  a  stranger,  or  make  a  lease 
for  life,  then  may  the  feoffor  and  his  heirs 
enter,  &c,  because  he  has  disabled  himself 
to  perform  the  condition,  inasmuch  as  he  hath 
made  an  estate  to  another  :"  and  the  same 
is  laid  down  in  Rolles  Abridgment,  vol.  i. 
£48,  pi.  1,  and  21  Edw.  4,  55.  is  there  cited. 
If  therefore  feoffment  to  a  stranger  upon 
condition*  to  enfeoff,  be  a  breach  of  that 
condition,  granting  a  lease  to  a  stranger  is 
also  a  breach  of  the  present  agreement. 
The  defendant  here  has  created  a  disabi- 
lity in  himself  to  do  what  he  undertook  to 
do ;  this  gives  the  plaintiff  a  right  of  action, 
and  the  rule  for  a  nonsuit  therefore  cannot 
be  absolute.  But  the  mode  by  which  the 
damages  have  been  measured  is  enormous 
and  extravagant.  The  first  count  supposes 
that  the  defendant,  if  he  had  thought  fit, 
might  have  become  possessed,  and  the 
second  that  he  was  possessed.  Neither  of 
those  suppositions  is  true;  and  the  only 
good  count  therefore  is,  that  in  which  it  is 
charged,  that  he  ran  from  his  agreement. 
The  correct  measure  of  the  damages  then, 
is,  not  merely  according  to  the  value  of  the 
lease  from  the  year  1827,  but  mixed  up 
with  a  calculation  of  the  life  of  Betty  Tyler. 
On  this  ground,  therefore  the  Court  think 
that  there  ought  to  be  a  new  trial,  but  with- 
out costs,  because  of  the  damages  ;  accord- 
ingly, 

Rule  absolute. 

At  the  Spring  Assizes  for  the  county  of 
Gloucester,  of  the  present  year,  the  cause 


172 


COURT  OF  KING'S  BENCH : 


was  again  tried,  before  Mr.  Serjeant  Bosan- 
quet,  when  the  same *  facta  having  been 
proved,  and  some  additional  evidence  with 
respect  to  the  value  of  the  lease  offered,  a 
verdict  was  given  for  £00/.  damages. 

A  rule  nisi  to  set  this  verdict  aside,  and 
to  enter  a  nonsuit  was  now  moved  for  by, 

Mr.  Taunton,  who  insisted  that  the  pre- 
sent case  was  distinguishable  from  that  in 
which  a  party  covenanting  to  enfeoff,  enfe-  * 
offed  a  stranger,  as  there  the  covenant  was 
clearly  broken :  here,  however,  all  was  in 
agreement,  and  the  time  for  the  perform- 
ance of  the  condition  had  not  arrived  when 
the  action  was  brought.  There  was  also 
another  objection  to  the  action :  the  lease 
was  the  lease  of  the  trustees,  and  granted 
under  the  express  direction  and  authority  of 
that  clause  of  the  will  by  which  they  were 
empowered  to  raise  money  to  pay  off  the 
legacies.— But, 

Lord  Tenterden,  after  referring  to  Comyns* 
Digest,  tit.  Covenant,  (1)  observed,  that  the 
defendant  having  put  it  out  of  his  power  to 
execute  the-  lease,  thereby  the  right  of  ac- 
tion immediately  arose.     Accordingly, 

Rule  refused. 


1827.      \     VAVASOUR  V.  ORHBROD  AND 

May  3.   y  others. 

Covenant— Pleading. 

1.  In  general,  a  plaintiff'  is  not  bound  to 
notice  any  covenant  in  a  deed,  except  that 
upon  which  he  relies. 

2.  But  if  there  be  a  distinct  provision  in 
another  part  of  the  deed,  and  referred  to  in 
the  covenant  upon  which  the  plaintiff'  relies, 
he  must  notice  that  provision. 

Accordingly,  m  covenant  for  non-payment 
of  rent,  the  plaintiff  declared  generally ; 
treating  the  covenant  to  pay  as  unqualified. 
— On  non  est  factum  pleaded,  the  plaintiff 
produced  in  evidence  a  deed  containing  the 
covenant  in  question;  but  with  these  words 
added,  "save  as  hereinafter  is  mentioned" 
In  a  subsequent  part  of  the-  deed  there  was  a 
proviso  that  tlte  rent  should  be  reduced  on  the 
lessee  paying  the  lessor  a  certain  sum : — 
Held,  that  this  was  a  qualified  covenant; 


and  that  therefore  the  plaintiff  had  been  pro- 
perly nonsuited  for  a  variance. 

This  was  an  action  of  covenant  against 
the  defendant,  as  assignee  of  a  lease. 

Plea— Mm  est  factum. 

On  the  trial  at  the  last  Assises  for  the 
county  of  Lancaster,  before  Mr.  Baron  Hul- 
lock,  the  plaintiff  was  nonsuited,  on  an  al- 
leged variance  between  the  deed  produced, 
and  that  which  the  plaintiff  professed  to 
set  out  in  his  delaration.  The  case  was  as 
follows  :— 

The  declaration  set  out  a  covenant  to 
pay  rent  generally,  and  without  any  quali- 
fication. The  covenant  actually  in  the 
lease,  after  giving  the  usual  words,  "  yield- 
ing and  paying,"  &c  had  the  words  "  save 
as  hereinafter  is  mentioned.''  And  in  a 
subsequent  part  of  the  lease  there  was  a 
proviso,  that  the  rent  should  be  reduced  by 
SOL  a  year,  in  case  the  leasee  should  pay 
S00L  within  a  certain  time ;  and  should  be 
further  reduced  by  30/.  more,  in  case  the 
lessee  should  pay  another  3002.  The 
learned  Judge,  was  therefore  of  opinion, 
that  the  lease  was  not  correctly  set  out* 

Mr.  F.  Pollock  now  moved  for  a  rule  to 
shew  cause  why  the  nonsuit  should  not  be 
set  aside.  The  question,  he  said,  was, 
whether  this  case  was  an  exception  or  a 
proviso.  If  the  former,  the  plaintiff  was 
certainly  bound  to  notice  it :  if  the  latter, 
he  was  not ;  and  the  defendant,  if  he  in- 
tended to  rely  upon  it,  should  have  set  it 
out  in  his  plea*  Here  the  plaintiff  con- 
tends, that  the  subsequent  matter  being  a 
distinct  proviso,  he  was  not  bound  to  notice 
it.     The  case  of  Elliott  v.  Blake  (I)  ap- 

5 ears  similar  to  the  present.  There  the 
efendant  was  bound  by  covenant  to  deliver 
1,500  measures  of  saltpetre,  before  such  a 
day.  In  the  subsequent  part  of  the  deed, 
there  was  a  proviso  that  he  should  be  ex- 
cused in  case  of  any  mischance  by  fire  or 
water.  And,  upon  objection  taken,  the 
Court  held  it  to  be  no  variance.— -But, 

The  Court  considered  that  case  as  dearly 
distinguishable  from  the  present.  Of  the 
general  rule,  there  could  be  no  doubt  If 
the  proviso  is  perfectly  distinct  from  the 
covenant,  it  need  not  be  noticed ;  but  if  it 


(1)  See  also  Vfaert  Abridgment,  vol.  5.  p.  £24. 


(1)  1  Lev.  88. 
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is  connected  or  mixed  with  it,  the  plaintiff 
must  notice  it.  Here,  the  proviso  was  in 
terms  connected  with  the  covenant ;  it  was 
impossible  to  read  the  covenant  without 
seeing  that  there  was  subsequent  matter 
which  was  intended  to  qualify  it. 

Rule  refused. 


} 


ALLISON  V,  RAYNER. 


1827. 
May  4. 

Attorney — Signed  bill* 

1 .  The  items  of  charge  for  the  proceedings 
in  an  action  must  be  stated  in  an  attorney's 
bill  upon  his  client,  though  they  have  been 
previously  taxed  by  the  Master,  as  between 
the  client  and  the  other  party, 

2.  But,  where  there  are  two  actions  in 
which  there  has  been  exactly  the  same  course 
of  proceeding,  and  the  same  charges  are  pro- 
posed, it  is  not  necessary  that  the  items  should 
be  repeated. 

This  was  an  action  on  an  attorney's  bill, 
tried  before  Mr.  Baron  Hullock,  at  the  last 
Assizes  for  the  county  of  York,  when  the 
plaintiff  obtained  a  verdict  It  appeared  on 
the  trial,  by  the  bill  signed,  that  the  plain- 
tiff had  been  concerned  in  two  actions,  in 
which  the  present  defendant  had  been  the 
successful  party,  and  in  which  there  had 
been  the  same  course  of  proceeding  and  the 
same  charges ;  and  the  costs  had  been  taxed 
against  the  other  party.  The  attorney  in 
his  bill,  as  to  one  of  those  actions,  gave  the 
items ;  but,  as  to  the  other,  he  merely 
gave  the  sum  total,  as  allowed  by  the 
Master  on  the  previous  taxation.  The 
learned  Judge  thought,  that  under  the  cir- 
cumstances, this  was  sufficient. 

Mr.  P.  Pollock  now  moved  for  a  rule  to 
shew  cause  why  the  verdict  should  not  be 
set  aside,  and  a  nonsuit  entered.  This  he 
did  on  the  authority  of  a  Nisi  Prius  case, 
(reported  in  2d  Carrinston  and  Payne,  09,) 
where  it  had  been  ruled,  that  the  items 
must  be  given,  although  their  amount  had 
been  ascertained  on  taxation  by  the  Master; 
and  that  the  merely  giving  of  the  amount  as 
taxed  was  not  sufficient.  Besides,  it  was 
here  obvious,  that  the  same  charges  had 
been  made  twice  over. 


The  Court  however  thought  this  bill  was 
sufficient.  The  giving  the  items  in  the  se- 
cond action  (in  which  the  proceedings  had 
been  the  same  as  the  first,)  gave  a  clue  for 
taxation.  There  could  be  no  reason  or  ne- 
cessity for  a  mere  repetition. 

Rule  refused  on  this  point,  but 
granted  on  another ;  {which  will 
be  given  when  disposed  of) 


1827. 
May  5, 


} 


KETTLX  V,  WOOD,  GENT. 


Attorney— Negligence, 

1.  The  negligence  charged  against  an  at- 
torney, to  subject  him  to  action  at  the  suit  of 
his  client,  must  be  gross  negligence. 

2.  Preparing  a  warrant  of  attorney  from 
two,  without  inserting  words  to  guard  against 
the  possibility  of  one  of  them  dying  before 
judgment : — Held,  not  to  be  gross  negligence. 

This  was  an  action  against  an  attorney  for 
negligence.  The  cause  was  tried  before 
Mr.  Justice  Bayley,  at  the  last  Assizes  for 
the  county  of  York,  when  the  plaintiff 
was  nonsuited  under  the  following  circum- 
stances : — 

The  defendant  had  been  employed  by  the 
plaintiff  as  an  attorney,  in  the  course  of 
which  employment  he  prepared  a  warrant 
of  attorney  from  two  persons,  to  secure  the 
payment  of  a  debt  to  the  plaintiff.  Through 
inadvertence,  or  through  not  being  aware 
of  the  consequence,  the  defendant  had  not 
made  the  warrant  of  attorney  joint  and 
several,  or  introduced  any  words  which 
would  authorize  a  judgment  against  one,  if 
the  other  died.  In  point  of  fact,  one  of 
them  did  die ;  and  the  plaintiff  was  not  able 
to  enter  up  judgment  against  the  other,  by 
reason  of  this  omission.  It  was  stated,  that 
the  defendant  knew  at  the  time  that  the  per- 
son who  died  was  actually  in  bad  health. 
The  learned  Judge,  however,  was  of  opinion, 
that  this  was  not  a  case  of  gross  negligence 
sufficient  to  maintain  an  action;  and  he 
thereupon  nonsuited  the  plaintiff. 

Mr.  Attorney  General  (Sir  James  Scar- 
lett,) now  moved  for  a  new  trial ;  contend- 
ing that  the  attorney  ought  to  have  known 
the  effect  of  such  an  omission  ;  and  to  have 
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guarded  against  its  probable  consequences. 
But, 

By  the  Court. — It  would  be  too  much 
to  charge  the  attorney  with  the  consequen- 
ces in  such  a.  case  as  the  present.  He 
might  not  be  aware  of  the  importance  of 
contemplating  such  an  event,  or  of  the  means 
of  guarding  against  it. 

Rule  refused. 


1827. 
May  7. 


\ 


HOPLET  V.  EICKE,   GENT. 


Partnership — Action  over. 

Where  a  partnership  firm  is  under  a  lia- 
bility, and  lias  a  remedy  over  against  another 
person,  and  one  of  the  partners  alone  pays 
the  amount,  he  may  bring  the  action  over 
against  the  other  person  in  his  own  name, 
without  joining  his  partners. 

This  was  an  action  for  money  paid  by  the 
plaintiff  to  the  defendant's  use,  and  money 
had  and  received  by  the  defendant  to  the 
use  of  the  plaintiff.  On  the  trial,  at  the 
London  Sittings,  after  last  term,  before  the 
Lord  Chief  Justice,  the  plaintiff  obtained  a 
verdict  upon  the  following  facts  : — 

The  plaintiff  had  been  in  partnership 
with  two  persons  of  the  name  of  Lingbam. 
The  defendant  had  been  employed  by  the 
firm  as  their  attorney.  They  withdrew 
their  business ;  and  on  that  occasion  he 
claimed  a  balance  of  659/.  1 2s.  9d.  For 
this  he  drew  a  bill  on  the  firm,  at  four 
months  after  date.  One  of  the  Linghams 
took  away  the  bill  to  be  accepted  by  the 
plaintiff  for  the  firm,  it  being  an  agreement 
among  the  partners  (and  that  agreement 
was  known  to  the  defendant,)  that  no  one 
but  the  plaintiff  should  accept  bills  for  the 
firm.  Lingham  brought  back  the  bill,  ac- 
cepted in  the  name  of  the  firm  by  the 
plaintiff;  but  not  made  payable  at  their 
banker's.  On  receiving  this  bill,  the  de- 
fendant gave  a  written  undertaking  to  exe- 
cute such  deeds  as  should  be  necessary  in 
cases  wherein  he  was  trustee  for  Hopley 
and  Linghams ;  and  also  to  deliver  up 
their  deeds  and  papers,  the  undertaking 
closing  with  these  words,  "  the  amount  of 
my  several  bills  having  been  fully  satisfied." 


The  defendant  afterwards  applied  to  Ling- 
ham,  stating  that  he  met  with  great  difficulty 
in  getting  the  bill  discounted,  on  account  of 
its  not  being  made  payable  at  a  banker's, 
and  he  wished  Lingham  to  give  him  another, 
payable  at  the  banker's.  Lingham  told 
him  he  could  not  do  this,  for  he  could  not 
accept  for  the  firm.  The  defendant  said, 
it  would  not  be  known  ;  and  that  the  mo- 
ment he  should  get  the  second  bill  dis- 
counted, he  would  return  the  first.  Ac- 
cordingly, he  drew  another  bill,  with  the 
same  date,  at  the  same  period,  and  for  the 
same  amount  on  the  firm  ;  and  Lingham,  in 
the  name  of  the  firm,  accepted  it,  making  it 
payable  at  the  banker's.  Lingham  said, 
that  he  frequently  afterwards  applied  for 
the  first  bill,  but  never  could  obtain  it. — 
In  point  of  fact,  they  both  got  into  circula- 
tion. Before  they  became  due,  the  firm 
dissolved  partnership  ;  the  first  bill  was  re- 
gularly paid,  but  the  plaintiff  and  his  part- 
ners resisted  the  payment  of  the  second. 
They  were,  however,  sued  by  the  indorsees, 
and  on  a  trial,  a  verdict  passed  against  them. 
Subsequently  to  the  dissolution,  both  the 
Linghams  became  bankrupts.  The  plain- 
tiff paid  the  whole  of  the  debt  and  costs ; 
and  it  was  the  amount  of  such  payment 
which  he  now  sought  to  recover  back  ;  but 
he  obtained  the  verdict  only  for  the  prin- 
cipal and  interest. 

Mr.  Gurney  now  moved  for  a  rule  to  set 
aside  the  verdict,  and  for  a  new  trial.  He 
contended,  first,  that  the  action  could  not 
be  brought  by  the  plaintiff  alone ;  but  should 
have  been  brought  by  him  and  the  Ling- 
hams, or  their  assignees;  secondly,  that  the 
plaintiff  could  not  recover  in  the  present 
form  of  action,  there  being  no  authority  for 
the  payment  by  the  plaintiff,  and  no  adop- 
tion of  it  by  the  defendants ;  that  the  ac- 
tion should  have  been  a  special  action  on 
the  case,  treating  the  second  as  an  accom- 
modation bill,  and  assigning  a  breach  for 
not  indemnifying. 

The  Court  were  of  opinion  against  the 
defendant  on  both  points.  First,  that  the 
whole  of  the  money  having  been  actually 
paid  by  the  plaintiff,  he  alone  might  sue ; 
secondly,  that  although  the  second  bill 
might  be  considered  as  an  accommodation 
bill,  the  plaintiff  might  treat  the  money  he 
paid  as  money  paid  to  the  defendant's  use ; 
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the  drawing  of  the  bill,  being  an  authority 
for  the  acceptor  to  pay.  The  money  had 
therefore  been  paid  without  consideration. 
A  special  count  might  have  been  necessary 
if  the  plaintiff  sought  to  recover  the  costs, 
or  complained  of  any  other  special  damage. 
He  had  not  done  so  in  the  present  case ; 
and  the  verdict  was  therefore  correct  in 
amount;  and  properly  applicable  to  the 
declaration. 

Rule  refused. 


1827.       ")      RICHARDS  AND  ANOTHER  V. 

May  8.    J  porter. 

Statute  of  Frauds — Sale  of  Goods. 

A  letter  from  the  buyer  to  the  seller ',  ac- 
knowledging the  receipt  of  an  invoice,  but 
complaining  of  the  non- delivery  of  the  goods, 
is  not  a  sufficient  "  note  in  writing"  accord- 
ing to  the  statute  of  frauds,  to  charge  the 
buyer  in  an  action  for  goods  sold  and  de- 
livered. 

This  was  an  action  for  goods  sold  and 
delivered,  tried  at  the  last  Worcester  As- 
sizes, before  Mr.  Baron  Vaughan,  when  the 
plaintiffs  were  nonsuited,  with  liberty  for  the 
plaintiffs  to  move  to  enter  a  verdict.  The 
following  were  the  facts  : — 

The  plaintiffs  were  hop- merchants  at 
Worcester ;  the  defendant  was  a  brewer  at 
Derby.  The  action  was  brought  to  recover 
110/.  1*.,  the  price  of  five  pockets  of  hops, 
bought  by  the  defendant  of  the  plaintiffs. 
The  hops  had  been  sent  by  the  plaintiffs  to 
the  defendant  by  means  of  certain  carriers. 
But  much  delay  took  place :  the  plaintiffs 
laying  the  blame  on  the  carriers ;  the  latter 
declaring  that  there  was  an  obscurity  in  the 
direction.  In  point  of  fact,  the  defendant 
refused  to  receive  the  hops,  when  they  were 
tendered  some  time  afterwards ;  and  the 
case  then  turned  upon  the  point,  whether 
there  was  a  binding  contract  between  the 
buyer  and  seller. 

There  was  no  written  contract  at  the 
time  of  the  making  of  the  bargain  ;  but,  in 
order  to  satisfy  the  statute  of  frauds,  the 
plaintiffs  proved  the  sending  of  the  invoice 
to  the  defendant,  and  they  then  put  in  a 
letter,  written  to  them  afterwards  by  the  de- 
fendant, as  follows : — 


"Derby,  Feb.  *7, 1826. 
"  To  Messrs.  Richards  and  James, 

"  Hop-merchants,  Worcester.  - 
"  The  hops  (five  pockets)  which  I  bought 
of  Mr.  Richards,  on  the  23rd  of  last  month, 
is  not  yet  arrived,  nor  I  have  never  heard  of 
them.  I  received  the  invoice.  The  last  was 
much  longer  than  they  ought  to  have  been  on 
the  road ;  however,  if  they  do  not  arrive  in 
a  few  days  I  must  get  some  elsewhere,  and 
consequently  cannot  except  them. — I  am, 
gentlemen,  your  obedient  servant, 

"John  Porter." 

The  hops  had  been  previously  sent  by 
the  plaintiffs  through  the  carriers.  On  re- 
ceipt of  this  letter  the  matter  was  inquired 
into ;  but  this  took  time,  and  the  hops  were 
not  offered  to  the  defendant  until  April, 
when  he  refused  them  on  account  of  the 
delay. 

Upon  this  evidence,  the  defendant's  coun- 
sel contended,  that  there  was  not  enough  to 
satisfy  the  statute  of  frauds,  29  Car.  2. 
c.  3.  8.  17.  They  urged  that  the  note  in 
writing  (the  letter  signed  by  the  defendant) 
did  not  contain  the  price  of  the  goods,  or 
any  other  terms  of  the  contract,  than  a  men- 
tion of  the  quantity ;  and  the  letter  was  at 
the  same  time  complaining  of  a  breach  of 
the  contract  whatever  it  was.  It  referred 
to  some  previous  contract,  which  must  have 
had  other  terms.  The  invoice,  which  the 
defendant  acknowledged  to  have  received, 
could  not  supply  this  deficiency  of  proof; 
for  the  invoice  was  not  the  contract,  though 
it  might  contain  the  prices.  The  plaintiffs 
must  therefore  take  the  whole  together; 
and,  taken  as  a  whole,  it  refers  to  a  previous 
contract.  This  case  is  not  distinguishable 
from  that  of  Cooper  v.  Smith,  (1)  where 
Lord  Ellenborough,  speaking  of  a  letter 
used  to  supply  an  imperfect  note  in  writing, 
and  which  letter  varied  from  the  terms  of 
the  note,  said  "  The  plaintiff*  cannot  avail 
himself  of  that  letter  as  evidence  of  the  con- 
tract for  one  purpose  to  bind  the  defendant 
within  the  statute  and  renounce  it  for  an- 
other purpose,  but  he  must  take  it  altoge- 
ther; and  then  it  falsifies  the  contract 
proved  by  parol  testimony  for  the  plaintiff. 
Here  there  was  neither  the  signature  of  the 
parties  nor  of  their  agent,  to  bind  the  bar- 

(l)  \5  East,  103. 
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C"  ,"  In  the  present  caee  the  plaintiff 
not  proved  the  terms  of  any  contract  at 
all.  If  he  had  shewn  a  contract  which  was 
perfect,  except  for  want  of  the  signature, 
and  had  tnen  put  in  a  letter  signed  by  the 
defendant,  recognizing  and  consistent  with 
the  contract,  that  might  have  been  sufficient ; 
but  here  he  has  shewn  no  contract  at  all, 
except  some  particular  contract  to  which  the 
defendant  referred  in  his  letter,  and  of  the 
breach  of  which  he  complained. 

The  learned  Judge  was  of  this  opinion ; 
and,  accordingly,  nonsuited  the  plaintiff. 

Mr.  Russell  now  moved  for  a  rule  to 
shew  cause  why  the  nonsuit  should  not  be 
set  aside,  and  a  verdict  entered  for  the  plain- 
tiff. The  case  of  Cooper  v.  Smith,  is  dis- 
tinguishable* Here,  there  has  been  a  re- 
cognition of  the  contract ;  and  this,  accord- 
ing to  the  case  of  Schneider  v.  Norris,  (2) 
is  sufficient.  The  defendant  acknowledged 
that  he  had  received  the  invoice  of  the 
goods ;  and  his  letter  inferred  that  he  was 
ready  to  accept  them.  So  in  Saunderson 
v.  Jackson,  (3)  it  was  held,  that  a  letter  re- 
ferring to  the  bill  of  parcels  was  sufficient 
to  satisfy  the  statute. 

The  Court  were  of  opinion,  that  the  sta- 
tute of  frauds  had  not  been  satisfied  by  evi- 
dence of  a  note  in  writing.  No  contract 
entered  into  by  the  defendant  had  been 
proved.  There  was  a  letter  from  the  de- 
fendant which  merely  complained  of  die 
breach  of  a  previous  contract.  The  invoice 
was  not  sufficient,  for  there  might  be  more 
in  the  contract.  In  the  two  cases,  which 
had  been  cited  by  the  plaintiff,  the  actions 
were  against  the  sellers  for  non-delivery : 
and  the  bills  of  parcels  had  been  made  out 
by  themselves ;  and  signed,  as  recognized 
by  letter,  also  by  themselves. 

Rule  refused* 


POWNALL  O.   TENANT. 


1827.     > 
May  8.   J 

Bill  of  Exchange — Privity  of  Contract. 

The  indorser  of  a  bill  of  exchange,  who 
has  been  compelled  to  pay  a  subsequent  in- 
dorsee a  part  of  the  amount,  may  recover  that 


3 


2  Maul.  &  Selw.  286. 
2Bos.&Pul.  258. 


amount  in  an  action  for  money  pad  against 
the  acceptor;  it  betng  considered  that  a  bill 
of  exchange  creates  a  sufficient  privity  of 
contract. 

This  was  an  action  for  money  paid. 

Plea — The  general  issue. 

The  cause  was  tried  at  the  last  Assizes 
for  the  county  of  Lancaster,  when  the  plain- 
tiff obtained  a  verdict  under  the  following 
circumstances  :— 

The  defendant  had  been  the  acceptor  of 
a  bill,  of  which  the  plaintiff  was  an  indorser. 
The  defendant  did  not  pay  when  the  bill 
became  due ;  and  the  holder  sued  both  the 
plaintiff  and  the  defendant.  The  plaintiff 
then  paid  the  holder  a  sum  on  account.  The 
action  by  the  holder  against  the  defendant 
went  on  to  judgment  and  execution ;  and 
the  holder  levied  against  the  defendant  the 
debt  and  costs,  short  by  the  sum  which  he 
had  received  from  the  plaintiff:  and  it  was 
to  recover  that  sum,  so  paid  in  part  by  the 
plaintiff,  that  this  action  was  brought.  The 
plaintiff  had  not  obtained  possession  of  the 
bill  from  the  holder. 

Mr.  Starkie  now  moved  for  a  new  trial. 
This  action  for  money  paid  cannot  be  sup- 
ported ;  as  there  was  no  privity  of  contract 
between  the  plaintiff  and  the  defendant; 
and  the  latter  does  not  appear  to  have  ever 
recognized  or  adopted  the  payment.  There 
was  no  privity  of  contract  at  all  between 
the  parties  except  tfpon  the  bill,  and  that 
privity  was  lost  by  the  indorsement  over 
from  the  plaintiff  to  the  next  indorsee,  the 
holder  who  sued.  The  defendant  was  dis- 
charged from  any  liability  to  pay  the  plain- 
tiff, in  consequence  of  the  latter  having  in- 
dorsed the  bill.  .  There  was  no  privity  at 
all  between  them  at  any  time,  except  by 
the  custom  of  merchants ;  and  that  privity 
was  gone  the  moment  the  plaintiff  indorsed 
the  bill  over,  though  it  would  have  returned 
if  he  had  taken  up  the  bill.  This  was  de- 
cided by  the  case  of  Death  v.  Serwonters.  (I) 
From  this  it  would  appear  that,  even  if 
the  plaintiff  had  paid  the  whole  amount  of 
the  bill,  he  could  not  have  sued  as  for  money 
paid,  but  must  have  taken  his  remedy  upon 
the  bill,  by  which,  and  by  which  alone,  was 
there  any  privity  of  contract  between  the 
parties.    The  principle  of  the  case  of  Death 

(1)1  Lutw.  886. 
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v.  Serwonters  was  assented  to  in  Cowley  v. 
Dunlop.  (2)  And  in  Houle  v.  Baxter,  (3) 
it  was  decided  that  the  only  remedy  which 
an  indorser  can  have  against  the  acceptor  is 
upon  the  bill;  there  being  otherwise  no 
privity  of  contract  between  them. 

[Mr.  Justice  Bay  ley. — In  that  case  the 
defendant,  the  acceptor,  had  ceased  to  be 
liable  on  the  bill  by  reason  of  his  bank- 
ruptcy ;  here,  the  defendant  had  not  be- 
come discharged.  He  was  liable  to  pay  the 
full  amount,  and  he  has  received  the  benefit 
of  the  money  paid  by  the  plaintiff.] 

The  objection  does  not  at  present  go  to 
the  plaintiff's  right  to  recover,  but  only  to 
the  form  of  action.     The  argument  that 
there  is  no  privity  of  contract  is  strengthened 
by  the  cases  of  Tatlock  v.  Harris,  (4)  and 
Vere  and  others  v.  Lewis  and  others,  (5)  in 
which  an  indorsee  of  a  bill  with  fictitious 
parties  was  allowed  to  maintain  an  action 
for  money  paid,  by  reason  of  his  having 
actually  advanced  the  money  to  the  defen- 
dant.   So  in  the  case  of  Gibson  and  Johnson 
▼.  Minet  and  Fector,  in  error,  (6)  cases  are 
put  in  which  it  is  assumed  that  assumpsit 
will  not  lie  upon  a  bill  of  exchange,  though 
the  bill  may  be  evidence  of  money  lent. 
The  same  doctrine  appears   to  have  in- 
fluenced Lord  Ellenborough  in  the  case  of 
Bennett  v.  Farnell;  (7)  it  was  there  con- 
sidered necessary  to  shew  that  the  defen- 
dant, the  acceptor,  had  received  the  plain- 
tiff's money,  before  the  plaintiff  should  be 
entitled  to  sue  for  money  paid.     But  there 
is  another  case  which  strongly  resembles 
the  present,  and  seems  to  be   almost  in 
point :  in  Johnson  v.  Kennion  (8)  it  was 
decided,  that  the  indorsee  of  a  bill  of  ex- 
change may  recover  the  full  amount  from 
the   drawer,  though  an  indorser  has  paid 
part.     The  reason  given  by  the  Court  was, 
that  there  was  but  one  right  of  action  on 
the  bill,  and  that  it  could  not  be  allowed 
that  the  bill  should  be  split,  so  as  to  subject 
the  party  to  different  actions.    The  reason- 
ing of  that  case  exactly  applies  to  the  pre- 
sent.    The  defendant  here  has  been  sued 
to  judgment  for  the  full  amount  of  the  bill 

(2)  7  Term  Rep.  565. 

(3)  3  East,  177. 

(4)  3  Term  Rep.  174. 

(5)  3  Term  Rep.  18* 

(6)  1  H.  Bl.  60*. 

(7)  1  Campb.  1S9. 

(8)  3  Wils.  f  6t. 

Vot.  V.  K.B. 


in  question.  If  the  plaintiff  in  that  action 
did  not  levy  for  the  full  amount,  he  might 
have  done  so ;  he,  probably,  may  yet  obtain 
the  sum  now  in  dispute  by  further  proceed- 
ings on  that  judgment ;  but,  if  this  action  be 
allowed,  the  mischief  and  inconvenience 
against  which  the  decision  in  Johnson  v. 
Kennion  was  intended  to  guard,  will  be  let 
in,  and  multiplicity  of  actions  will  be  en- 
couraged. The  shorter  and  plainer  course 
will  be  to  leave  the  plaintiff  to  obtain  his 
money  back  from  the  holder,  who  is  enti- 
tled to  levy  the  full  amount  under  his  judg- 
ment. These  authorities  appear  to  bear 
strongly  against  the  right  of  the  plaintiff  to 
recover  in  this  form  of  action ;  but,  inde- 
pendently of  the  objection  to  the  form  of 
action,  it  does  not  appear  but  that  the  pay- 
ment made  by  the  plaintiff  was  voluntary. 
No"  evidence  was  adduced  to  shew  that  he 
had  received  notice  of  the  dishonour  of  the 
bill.  Nothing  appeared  to  shew  that  he 
was  liable  to  be  called  upon.  No  man  has 
a  right  to  pay  the  debt  of  another. 

[Lord  Chief  Justice* — We  cannot  gratui- 
tously assume  that  the  plaintiff  paid  without 
being  liable.] 

In  all  the  cases  on  this  subject,  where  the 
plaintiff  has  been  allowed  to  recover,  there 
has  been  privity  of  contract.  It  was  so  in 
Exall  v.  Partridge  and  others,  (9)  where 
the  plaintiff,  whose  goods  had  been  dis- 
trained on  the  premises  of  the  defendant 
for  rent  due  from  him,  was  allowed  to  main- 
tain an  action  for  money  paid,  the  money 
paid  being  the  amount  which  he  was  com- 
pelled to  pay  to  redeem  his  goods.  Upon 
principle  too  it  would  be  hard  that  a  man 
should  be  liable,  under  such  circumstances, 
to  this  form  of  action ;  for,  if  he  were,  every 
party  to  a  bill  who  had  paid  ever  so  small 
a  portion  of  the  amount  would  be  able  to 
maintain  an  action  against  the  acceptor. 

The  Court  were  of  opinion,  that  the  plain- 
tiff was  entitled  to  recover.  The  defendant 
was  the  first  defaulter,  he  being  the  acceptor ; 
and  upon  him  alone  was  the  expense  and 
loss  properly  chargeable.  The  plaintiff  as 
indorser  was  only  surety  for  the  defendant ; 
as  surety  he  was  forced  to  pay ;  and  the 
payment,  like  that  in  every  ordinary  case 

(9)  8  Term  Rep.  308. 
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between  principal  and  surety,  was  recover- 
able as  money  paid.  This  relation  of  prin- 
cipal and  surety  was  sufficient  to  raise  a 
privity  of  contract  between  the  parties.  The 
defendant  had  not  become  a  bankrupt,  as 
was  the  case  in  most  of  the  authorities  cited. 
He,  therefore,  continued  liable  for  the  pay- 
ment of  the  whole ;  and  he  was  benefited 
by  the  amount  which  had  been  paid  by  the 
plaintiff,  who  had  indeed  been  forced  to 
pay  it  through  the  defendant's  default.  Jus- 
tice required  that  the  defendant  should  re- 
pay the  plaintiff,  and  they  saw  no  difficulty 
for  want  of  the  privity  of  contract.  The 
present  form  of  action  they  thought  was  the 
proper  one ;  for,  if  the  plaintiff  had  sued 
upon  the  bill,  there  might  be,  at  least,  dif- 
ficulty and  embarrassment  if  the  defendant 
were  to  plead  that  judgment  had  been  re- 
covered against  him  on  the  bill  of  another 
person. 

Rule  refused. 


1827.       7         CRIPPS   AND   OTHERS   V.    . 

May  4.  J  jefferson. 

Landlord  and  Tenant — Use  and  Occu- 
pation, 

Whether  an  action  for  use  and  occupation 
can  be  maintained  upon  mere  proof  of  title  in 
the  plaintiff,  and  occupation  by  the  defendant ; 
and  without  any  contract  to  pay  rent;  Quaere. 

But  where  the  defendant's  father  had  oc- 
cupied for  several  years,  and  paid  5s.  a  year; 
and  the  defendant  occupied  several  years 
after  his  father's  death ;  and,  on  being  ap- 
plied to  for  payment,  denied  the  plaintiff's 
right,  but  said,  "  Prove  the  land  to  be  yours, 
and  I'll  pay  you:" — It  was  held,  tliat,  on 
proof  of  the  title,  the  defendant's  expression 
was  properly  left  to  the  jury  as  evidence  of  a 
tenancy  by  the  defendant  at  5  s.  a  year ;  and 
was  sufficient  to  warrant  a  verdict  for  the 
plaintiff  in  an  action  for  use  and  occupation. 

Assumpsit  for  use  and  occupation. 

Plea — General  issue. 

On  the  trial,  before  Mr.  Justice  Gaselee, 
at  the  Buckingham  Spring  Assizes,  the  fol- 
lowing appeared  to  be  the  facts  : — 

The  plaintiffs,  in  their  character  of  feoffees 
of  a  certain  charity,  were  owners  in  fee  of 
a  small  strip  of  land,  for  the  use  and  occu- 


pation of  which  the  action  was  brought. 
The  defendant's  father  was  in  the  occupation 
of  the  strip  for  several  years,  for  which  he 
vpaid  5s.  a  year.  On  his  death  the  defen- 
dant, who  was  his  son  and  heir-at-law,  en- 
tered upon  his  father's  property ;  and  among 
the  rest,  upon  the  strip  in  question.  He, 
however,  contended  that  he  did  not  enter  as 
heir-at-law  to  his  father,  but  under  a  settle- 
ment made  upon  his  father's  marriage,  under 
which,  as  the  defendant  contended,  the  father 
was  only  tenant  for  life.  On  being  applied 
to,  many  years  after  his  father's  death,  for 
payment  of  the  rent,  he  refused ;  stating 
that  his  father  had  no  right  to  pay  the  rent 
or  to  charge  the  property  with  it.  He 
added,  however,  "  Prove  your  right,  and  I 
will  pay  you."  The  right  was  proved. 
There  had  been  no  payment  of  rent  for  about 
fourteen  years  previous  to  the  application 
to  the  defendant.  The  question  was,  whe- 
ther this  evidence  was  proper  to  be  left  to 
the  jury  as  evidence  of  a  promise  to  pay  5s. 
a  year.  The  learned  Judge  so  left  it  to  the 
jury,  who  returned  a  verdict  for  the  plain- 
tiff: the  Judge  having  reserved  liberty  to 
move  for  a  nonsuit, 

Mr.  Robinson  now  moved  accordingly. — 
In  this  case  there  was  nothing  but  proof  of 
title.  Title  has  nothing  to  do  with  this 
description  of  action,  because  a  tenant  is  not 
allowed  to  dispute  the  title  in  such  a  form 
of  action  :  Cooke  v.  Lex  ley.  (1)  The  plain- 
tiff must  shew  a  tenancy, — a  contract  to  pay 
the  rent,  either  express,  or  clearly  implied. 
Here,  there  was  no  tenancy ;  no  recognition 
of  the  plaintiffs  as  landlords ;  but,  on  the 
contrary,  a  disclaimer  of  the  right.  The 
case  of  Balls  v.  Westwood  (2)  shews,  that  a 
recognition  of  the  title  is  necessary.  The 
plaintiffs  might,  probably,  recover  in  an 
action  of  ejectment,  because  the  defendant 
has  disclaimed  their  »title ;  but  there  is  no 
foundation  whatever  for  the  action  upon  an 
implied  contract. 

Lord  Chief  Justice. — We  are  not  here 
called  upon  to  decide  the  abstract  question, 
whether  an  action  for  use  and  occupation 
will  lie  upon  proof  of  title,  and  without  any 
proof  of  a  tenancy.  I  think  there  is  here 
enough  to  sustain  the  action.  A  former 
occupier  paid  5s.  a  year.     This  the  defen- 

(1)  5  Term  Rep.  4. 
OT)  1  Campb.  li. 


EASTER  TERM,  1827. 


179 


dant  knows ;  and,  he  says,  when  applied  to 
for  payment  at  the  same  rate,  "  I  don't 
consider  the  land  as  yours;  but  prove  your 
right,  and  I  '11  pay  you."  I  think  that  was 
sufficient  to  support  the  action. 

Rule  refused. 


1827.   ")   FENNER  V.    BRANSBY  AND 

May  5.    3  others. 

Bail  Bond — Pleading — Evidence, 

1.  The  execution  of  a  bail  bond  before 
warrant  by  the  sheriff,  and  the  subsequent  al- 
teration of  its  date,  so  as  to  correspond  with 
the  date  of  the  warrant,  (although  that  alte- 
ration be  unauthorized  by  the  bail,)  will  not 
vitiate  the  bond  or  discharge  the  bail. 

2.  If  two  or  more  of  several  defendants 
plead  non  est  factum  as  to  themselves  only, 
the  other  defendants  suffering  judgment  by 
default,  the  plaintiff  need  only  prove  the  ex- 
ecution of  the  instrument  as  to  the  parties  who 
have  so  pleaded. 

This  was  an  action  of  debt  upon  a  bail 
bond  against  four  defendants,  two  of  whom 
suffered  judgment  by  default,  and  the  other 
two  jointly  pleaded  non  est  factum;  that  is 
to  say,  they  pleaded  that  the  bond  was  not 
their  deed,  taking  no  notice  of  the  other 
defendants. 

The  cause  was  tried  before  Mr.  Baron 
Hullock,  at  the  York  Spring  Assizes,  when 
it  appeared  that  the  bail  bond  in  question 
had  been  executed  by  the  defendants,  who 
pleaded  non  est  factum,  on  the  26th  Novem- 
ber 1 825,  (before  the  warrant  was  obtained 
from  the  sheriff,)  and  was  at  first  dated  on 
that  day  ;  but  that  an  alteration  of  the  date 
to  the  29th,  to  correspond  with  that  of  the 
warrant,  was  afterwards  made.  It  was 
stated,  but  not  proved  by  evidence,  that  the 
alteration  was  with  the  concurrence  of  the 
last-mentioned  defendants ;  but  the  bail 
bond  was  not  re-executed  by  them,  neither 
was  its  execution  by  both  the  defendants, 
who  had  suffered  judgment,  proved.  Upon 
these  facts,  a  verdict,  with  leave  to  move  to 
enter  a  nonsuit,  having  been  found  for  the 
plaintiff, 

Mr.  D.  F.  Jones,  now  contended,  that 
execution  by  all  the  defendants,  subse- 
quently to  the  warrant,  ought  to  have  been 


proved ;  and  that  the  alteration  of  the  date 
of  the  bond,  with  respect  to  the  defendants 
against  whom  the  verdict  had  passed,  had 
rendered  it  invalid. — But, 

The  Court  said,  that  the  defendants  who 
had  pleaded  non  est  factum,  merely  as  to 
themselves,  might  have  framed  the  plea  so 
as  to  deny  that  the  deed  in  question  was 
the  deed  of  any  of  the  defendants,  and 
thereby  have  forced  the  plaintiff  to  prove 
execution  by  all ;  but,  as  the  plea  stood,  it 
only  denied  the  execution  by  the  two  de- 
fendants. The  defendants  who  had  pleaded 
derived  a  benefit  from  die  others  suffering 
judgment  by  default,  as  they  could  compel 
contribution.  The  objection  as  to  the  altera- 
tion of  the  date  was  equally  immaterial, 
whether  it  was  or  was  not  authorized.  It 
was  not  uncommon,  in  cases  where  several 
parties  resided  at  a  distance  from  each 
other,  for  those  who  execute  first  to  exe- 
cute in  blank  as  to  the  date,  leaving  it  to 
be  filled  up  when  the  deed  was  com- 
pleted. (1) 

-  Rule  refused. 


u 


EEDIS  V.  BERRY. 


1827. 

May 

Bill  of  Exchange. 

When  an  instrument  is  equivocal  between  a 
bill  of  exchange  and  a  promissory  note,  the 
holder  may  treat  it  as  either. 

This  was  an  action  for  goods  sold  and 
delivered,  tried  before  the  Lord  Chief  Jus- 
tice, at  the  Sittings  after  last  term. — The 
defence  was,  payment  by  what  the  defen- 
dant called  a  bill  of  exchange,  which  the 
plaintiff  had  taken  in  payment ;  and  had 
not  been  presented  to  the  acceptor  when  it 
became  due.  Whether  the  defendant  was 
discharged  or  not  depended  upon  the  ques- 
tion whether  the  instrument  in  question  was 
a  bill  of  exchange,  or  was  a  promissory 
note. 

In  words  it  was  a  promissory  note,  by 
which  the  drawer  promised  to  pay  to  the 
order  of  Mr.  John  Berry  ;  and  Berry  (the 
defendant)  signed  it.  A  person  of  the  name 

(1)  See  Hall  v.  Cazenove,  *  East,  477.  Dot  <f. 
Lewis  v.  Bingham,  4  B.  &  A.  d7t . 
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of  Oautherot  (who,  a*  the  defendant  con- 
tended, was  the  acceptor,)  had  written  his 
name  across ;  at  least,  it  was  so  presumed : 
but  the  name  so  written  was  not  proved  to 
be  the  hand- writing  of  Gautherot,  nor  was 
there  any  evidence  of  a  presentment  to  him. 
The  Lord  Chief  Justice  was  of  opinion  that 
this  was  not  a  bill  of  exchange,  therefore 
that  no  laches  could  be  attributable  to  the 
plaintiff:  and,  consequently,  he  had  a  ver- 
dict. 

Mr,  Campbell  now  moved  for  a  rule  to 
shew  cause  why  there  should  not  be  a  new 
trial. — This  was  in  substance  a  bill,  and 
Gautherot  was  liable  as  acceptor.  The 
plaintiff  ought,  therefore,  to  have  presented 
it  to  him.  There  is  no  necessity  for  a  bill 
to  be  addressed  to  any  person.  The  word 
"  at"  will  be  synonymous  with  the  word 
"to:"  it  was  so  held  in  Shuttleworth  v. 
StepJiens,  (1)  and  Allan  v.  Mawson.  (2) 
And  in  those  cases  there  had  been  no  accep- 
tance, and  no  adopting  of  the  bill  by  the 
person  who  was  intended  to  fill  the  charac- 
ter of  acceptor. 

[Lord  Chief  Justice. — The  defendant  of- 
fered no  evidence  that  this  was  Gautherot's 
hand- writing.] 

That  is  not  necessary  in  an  action 
against  the  drawer. 

[Mr.  Justice  Bay  ley. — But  in  this  case  it 
is  very  necessary.  These  things  are  often 
issued  for  fraudulent  purposes.] 

If  you  leave  out  the  words  "  I  promise 
to,"  the  instrument  will  be  a  bill ;  and  those 
words  may  be  rejected  as  surplusage.  It 
is  not  to  be  taken  that  the  drawer  would 
promise  to  pay  to  his  own  order. 

The  Court  thought  that  where  an  instru- 
ment of  this  nature  was  equivocal,  and  the 
language  ambiguous,  the  holder  might  treat 
it  as  either  a  bill  or  a  note.  If  it  were  other- 
wise, those  who  issued  such  instruments 
would  be  encouraged  to  commit  fraud. — 
Here,  the  holder  had  treated  it  as  a  note. 

Rule  refused. 

(1)  1  Campb.  407. 
(3)  4  Campb.  115. 


1827 
May 


u 


HBALT   0.   JACOBS. 


Hearsay  Evidence. 

In  general,  declarations  made  by  living 
persons,  not  parties  to  an  action,  though 
against  their  onm  interest,  are  not  admissible 
as  evidence  in  that  action. 

Where,  therefore,  to  impeach  the  conside- 
ration for  a  promissory  note,  tfie  defendant 
attempted  to  give  evidence  of  declarations 
made  by  the  person  on  whose  account  that 
note  had  been  given  to  the  plaintiff,  which 
person  was  no  party  to  the  action, — the  Court 
held  such  evidence  clearly  inadmissible* 

Assumpsit  on  a  promissory  note  by  de- 
fendant to  plaintiff  on  the  money  counts, 
and  on  an  account  stated. 

At  the  trial,  before  Mr.  Baron  Garrow, 
at  the  Spring  Assizes  for  Berkshire,  the 
defence  attempted  to  be  set  up  was  the 
want  of  consideration.  The  note  in  ques- 
tion, as  the  defendant  averred,  although 
drawn  in  favour  of  the  plaintiff,  had  been 
given  to  a  person  of  the  name  of  Plum  ridge, 
and  was  so  drawn  by  his  desire,  he  Plum- 
ridge  owing  money  to  the  plaintiff;  that  it  was 
with  Plumridge  alone  the  defendant  had  had 
dealings,  and  that  Plumridge  had  accepted 
a  composition  in  discharge  of  all  demands, 
and,  consequently,  that  the  plaintiff  must 
claim  through  Plumridge,  and  be  bound  by 
his  acts.  To  establish  this  case,  the  defen- 
dant called  a  witness  to  speak  to  declara- 
tions made  by  Plumridge.  The  learned 
Judge  refused  to  admit  this  evidence,  and  a 
verdict  having  been  found  for  the  plaintiff, 
now 

Mr.  Curwood  moved  for  a  new  trial,  con- 
tending that  the  evidence  offered  by  the  de- 
fendant had  been  improperly  rejected. — 
But, 

The  Court  said,  Plumridge  himself  might 
have  been  called  as  a  witness,  and  it  was 
not  competent  to  give  evidence  of  his  de- 
clarations not  upon  oath. 

Rule  re/used. 
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COOKE  9.  JACKSON. 


Trespass — Pleading— New  Assignment. 

If  in  an  action  of  trespass  quare  clausum 
fregit,  the  plaintiff' name  his  close  by  the  ge- 
neral name  of  a  tract  of  land  of  which  that 
close  is  a  part,  and  the  defendant  plead  li- 
berum  tenementum,  and  establish  that  plea 
as  to  a  part  of  the  tract, — the  plaintiff  will 
not  thereby  be  compelled  to  resort  to  a  new 
assignment,  but  will  be  entitled  to  recover  on 
proof  of  a  trespass  on  the  part  in  his  pos- 
session. 

Trespass,  on  a  certain  close  of  the  plaintiff, 

Surt  and  parcel  of  a  certain  meadow  called 
road  Meadow ;  on  a  certain  other  close 
called  Broad  Meadow ;  and  on  a  certain 
other  close  not  named. 

Pleas — The  general  issue ;  that  the  said 
closes  were  the  soil  and  freehold  of  the 
burgesses  of  the  borough  of  Ross,  and  of 
Kingsmill  Evans,  esq. ;  and  that  the  defen- 
dant, as  their  servant,  committed  the  tres- 
passes, &c. 

There  was  a  new  assignment,  setting  out 
abuttals ;  to  which  the  defendant  pleaded 
libcrum  tenementum  in  the  before-mentioned 
parties,  and  a  right  of  common  in  various 
ways,  for  cattle  levant  and  couchant.  These 
pleas,  however,  as  the  plaintiff  abandoned 
the  new  assignment,  it  is  unnecessary  to 
set  out. 

At  the  trial,  before  Mr.  Serjeant  Bosan- 
quet,  at  the  last  Hereford  Lent  Assizes,  the 
plaintiff  proved  the  trespass,  and  the  de- 
fendant, that  about  five  acres  of  the  close, 
called  Broad  Meadow,  was  the  soil  and 
freehold  of  Kingsmill  Evans,  esq.  To  this 
part  of  the  close,  the  counsel  for  the  defen- 
dant contended,  they  had  a  right  to  apply 
the  evidence  of  the  trespass ;  but  the  learned 
Judge  was  of  a  different  opinion ; — and  a 
verdict  as  to  the  original  trespass  having 
been  found  for  the  plaintiff,  and  for  the  de- 
fendant on  the  issues  as  to  the  new  assign- 
ment— now 

Mr.  Ludlow  moved  for  a  new  trial.  The 
plaintiff  was  not  entitled  to  apply  the  tres- 
pass proved  to  the  one  stated  in  the  decla- 
ration. He  has  not  sufficiently  ascertained 
his  close  by  the  declaration  to  prevent  the 
application  of  the  common  bar.     In  Cocker 


v.  Crompton,  (1)  a  name  was  gtven  to  the 
plaintifrs  close,  though  it  was  a  name  that 
belonged  also  to  another  close.  Here  the 
name  given  applies  only  to  the  plaintiff's 
close,  together  with  the  defendant's  land  ; 
and,  in  effect,  therefore  he  has  given  no 
name.  He  was  bound,  therefore,  to  newly 
assign :  Stevens  v.  Whistler.  (2) 

[Mr.  Justice  Bay  ley. — If  each  party  has 
land  in  a  close  with  one  name,  the  plaintiff 
may  call  his  generally  by  the  name,  and  the 
defendant  must  set  out  the  abuttals.] 

The  plaintiff's  description  of  his  close 
was  general :  there  was  no  statement  of  the 
abuttals,  and  nothing  to  distinguish  it  from 
that  of  the  defendant ;  the  defendant  had  a 
right  to  be  equally  general  in  his  plea,  and 
has  maintained  that  plea  by  proof  that  a 
part  of  the  close,  whereon  the  trespass  is 
alleged  to  have  been  committed,  is  the  soil 
and  freehold  of  the  person  under  whom  he 
justifies. 

Lord  Chief  Justice  Abbott. — Upon  this 
subject  two  positions  may  be  stated  as  clear : 
if  the  plaintiff  in  his  declaration  name  his 
close,  and  the  defendant  plead  liberum  tene- 
mentum, the  defendant's  having  another  close 
of  the  same  name,  will  not  compel  the 
plaintiff  to  make  or  depend  on  a  new  assign- 
ment. Secondly,  if  there  is  a  large  tract 
of  land  with  one  general  name,  each  owner 
of  a  part  of  that  tract,  may  call  his  own  part 
by  the  general  name.  This  the  plaintiff  has 
done,  and  the  present  case  comes  effectually 
within  the  principle  of  Cocker  v.  Crompton. 

Mr.  Justice  Bayley. — The  attempt  here 
was,  to  confine  the  plaintiff  to  a  close  as  to 
which  it  was  evident  he  djd  not  complain. 

Rule  refused. 


1827.       7  BRANDLING,  ESQ.  V.  HON.  W.  K. 
May    11.    3  BAERINGTON. 

Execution — Landlord. 

1.  Under  process  of  outlawry,  even  m  a 
civil  action,  the  landlord  of  the  defendant  is 
not,  in  strictness,  entitled  to  rent  by  the  stat. 
8  Anne  c.  14.  s.l.  The  defendant's  goods 
being  forfeited  in  point  of  law,  the  land- 

(1)  1 B.  &  C.  489 ;  1  Law  Joura.  K.B.  17*. 
(3)  11  E«at,  51. 
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lords  remedy  it  by  motion  to  the  equitable 
jurisdiction  of  the  Court  from  which  the  pro- 
cess issues ;  and  not  by  action  against  the 
sheriff. 

Semble — That  the  Court  trill  give  relief 
by  the  equity  of  the  statute*  where  the  Crown 
is  not  actually  interested. 

This  was  an  action  to  raise  the  question, 
whether  the  removal  of  goods  under  a  writ 
of  Extract,  issued  out  of  the  Court  of  Pleas 
of  Durham,  is  to  be  considered  a  removal 
by  virtue  of  an  execution  within  the  statute 
8  Anne  c.  14.  s.  1. 

It  was  an  action  on  the  case,  brought 
against  the  defendant  as  sheriff  of  the  county 
Palatine  of  Durham,  for  removing  the  goods 
of  a  tenant  from  certain  premises  rented  by 
him  of  the  plaintiff,  without  having-  paid  the 
plaintiff  one  half  year's  rent,  then  due  for 
the  same  premises,  against  the  form  of  the 
statute,  8  Anne  c.  14. 

The  defendant  pleaded  the  general  issue. 

And  on  the  trial  at  the  Assizes  for  Dur- 
ham, in  the  Summer  1824,  before  Mr.  Ba- 
ron Hullock,  a  verdict  was  taken  for  the 
plaintiff,  damages  1 251.  subject  to  the  opinion 
of  this  Court,  on  a  case  of  which  the  follow- 
ing is  the  substance. 

CASE. 

The  sum  in  question  was  due  to  the 
plaintiff  as  rent  from  one  Hudson,  at  the 
time  of  the  seizure  by  the  defendant  as 
hereinafter  is  mentioned. 

On  the  17th  January  1828,  the  defendant, 
as  sheriff  of  the  county,  entered  upon  the 
premises,  in  respect  of  which  the  rent  was 
due,  and  seized  certain  goods  of  Hudson's, 
then  being  upon  the  premises,  and  to  a 
greater  amount  than  the  rent  due,  by  virtue 
of  a  writ  of  Pone  per  radios,  tested  the  1  Oth 
January,  and  issued  on  the  15  th,  out  of  the 
Court  of  Chancery  of  the  said  county  Pa- 
latine, at  the  suit  of  one  William  Thomp- 
son, and  returnable  to  the  Court  of  Pleas  at 
Durham,  on  the  25th  of  the  same  month. 

Hudson  did  not  appear  at  the  return  of 
the  writ,  and  thereupon,  on  the  same  day 
was  issued  out  of  the  said  Court  of  Pleas, 
a  process  called  an  Extract,  directed  to  the 
defendant  as  sheriff;  on  receipt  of  which, 
he  made  his  warrant  to  the  bailiff  who  had 
seized,  and  had  continued  in  possession  of 
Hudson's  goods,  under  the  writ  of  Pone 


Ser  vadios,  requiring  hhn  thereby  to  de- 
ver  over  to  the  plaintiff  in  the  action,  the 
goods  which  had  been  attached  in  satisfac- 
tion of  his  damages. 

The  bailiff,  on  the  receipt  of  the  warrant, 
proceeded  to  a  sale  of  the  goods  by  auction, 
on  the  12th  February,  he  being  an  auc- 
tioneer, and  acting  as  such  at  the  sale. 

On  the  26th  January,  the  sheriff  had  no- 
tice that  the  sum  of  125/.  was  due  from 
Hudson  to  the  plaintiff  for  rent  of  the  said 
premises ;  but  the  bailiff  without  paying 
over  to  the  plaintiff  any  part  of  such  rent, 
delivered  the  goods  to  the  purchasers  at  the 
sale,  who  removed  them  off  the  premises, 
the  rent  being  then  and  still  unsatisfied. 

The  bailiff  paid  over  the  proceeds  of  the 
sale  to  the  attorney  of  Thompson,  the  plain- 
tiff in  the  cause,  and  received  from  him 
thereout,  the  amount  of  his  charge  for 
keeping  possession,  from  the  attachment  of 
the  goods  under  the  writ  of  Pone  per  vadios, 
up  to,  and  with  the  day  of  sale  and  the  ex- 
penses of  the  sale. 

The  bailiff  returned  the  auction  sheet  to 
the  defendant,  who  certified  thereon  that 
the  goods  had  been  attached  by  virtue  of  a 
writ  Pone  per  vadios,  and  afterwards  sold 
by  virtue  of  a  writ  of  Extract,  in  satisfaction 
of  Thompson's  damages  and  costs ;  and  upon 
this  certificate  the  auction  duty  was  remit- 
ted under  19  Geo.  S.  c.  56.  sec.  15. 

The  practice  of  the  courts  of  the  county 
Palatine  of  Durham,  as  respects  this  ques- 
tion, is  as  follows.  When  the  plaintiff  sues 
the  writ  of  Pone  per  vadios  out  of  the 
court  of  Chancery,  he  makes  an  affidavit  of 
the  amount  of  the  debt  due  to  him,  which  is 
filed  in  that  court ;  and  which  amount  being 
indorsed  on  the  writ,  is  a  guide  to  the  offi- 
cer who  executes  the  writ,  as  to  the  value 
of  the  goods  by  which  he  attaches  the 
debtor.  If  the  writ  is  executed  more  than 
four  days  before  the  return,  the  debtor  has 
till  twelve  o'clock  on  the  morrow  of  the 
return  day  to  appear ;  if  within  four  days 
of  the  return,  he  has,  by  a  modern  rule  of 
court,  four  days  after  the  return  to  appear, 
and  on  appearance,  he  may  cast  an  essoign 
to  the  next  court  day.  If  he  does  not  ap- 
pear at  the  regular  time,  a  minute  of  his  de- 
fault is  marked  upon  die  writ  by  the  pro- 
thonotary  of  the  Court  of  Pleas.  The 
plaint  of  the  writ  is  afterwards  entered  in  a 
book,  called  the  Remembrancer's  Book,  and 
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immediately  after  the  entry  in  the  book,  the 
word  "  default"  is  added,  and  at  the  in- 
stance of  the  plaintiff,  an  Extract  is  issued 
directed  to  the  sheriff,  and  the  sheriff 
makes  his  warrant  to  the  bailiff  in  the  forms 
respectively  used  in  this  case.  /  No  judg- 
ment is  signed,  nor  other  proceedings  taken 
in  court,  save  as  above  stated.  On  the  re- 
ceipt of  the  warrant,  the  bailiff  to  whom  it 
is  directed  proceeds  to  sell  the  goods.  If 
he  himself  is  an  auctioneer,  he  acts  as  such 
at  the  sale ;  if  not,  the  auctioneer  is  engaged 
by  him  or  by  the  plaintiff's  attorney,  and 
the  expenses  of  the  sale,  together  with  those 
of  keeping  possession  of  the  goods  under 
the  writ  of  Pone,  up  to,  and  with  the  day 
of  sale,  are  in  all  cases  paid  by  the  plain- 
tiff's attorney,  or  otherwise  allowed  to  the 
bailiff  from  the  proceeds  of  the  sale.  The 
plaintiff  is  then  satisfied  his  demand,  ac- 
cording to  the  ^amount  sworn  to  by  him  in 
his  affidavit  of  debt;  and  the  surplus,  if  any, 
is  refunded  to  the  debtor.  In  case  the 
debtor's  goods  have  been  attached  at  the 
several  suits  of  two  creditors,  and  Extracts 
have  issued  in  each  suit,  the  demands  of 
the  several  creditors  are  satisfied,  in  the 
order  in  which  the  respective  writs  of  Pone 
per  vadios  have  been  executed,  by  the  sei- 
zure and  attachment  of  the  defendant's 
goods  under  them  respectively.  The  sheriff 
does  not  receive  any  poundage  on  these 
sales,  but  made  in  the  present  case ;  and  in 
every  case  since  the  passing  of  the  1 9  G.  3. 
c.  56,  the  sheriff  has  made,  a  certificate  to 
the  Excise  under  the  15th  section. 

These  proceedings  are  final,  and  after  his 
default  has  been  recorded  by  the  protho- 
notary,  as  stated  above,  the  defendant  is  not 
permitted  to  come  in  subsequently  and  con- 
test the  debt  upon  any  terras  whatsoever. 

The  question  for  the  opinion  of  this  Court 
is — Whether  under  the  circumstances  the 
plaintiff  is  entitled  to  recover.  If  the  Court 
should  be  of  opinion  in  the  affirmative,  the 
postea  is  to  be  delivered  to  the  plaintiff;  if 
otherwise,  a  nonsuit  to  be  entered. 

Mr.  Ingham  for  the  plaintiff. — The  plain- 
tiff is  entitled  to  his  year's  rent :  the  case  is 
within  the  mischief  described  by  the  statute 
of  Anne ;  though  not  exactly  within  the 
words  used  to  give  the  remedy.  The  stock 
on  the  premises  is  very  often  produced  from 
the  landlord's  soil :  and  the  act  may  be  con- 
sidered as  remedial,  even  as  regards  tenants 


themselves;  for  if  landlords  know  that 
they  are  secure  for  a  year's  rent,  they  will  be 
encouraged  to  leniency  towards  distressed 
tenants.  The  act  has  generally  received 
a  liberal  construction  in  favour  of  the  land- 
lord. Such  a  construction  works  no  injury 
to  the  tenant ;  the  question  in  such  a  case 
being  between  the  landlord  and  the  judg- 
ment creditor.  The  case  of  Henchett  v. 
Kimpsont(l)  is  an  authority  forgiving  an 
equitable  interpretation  to  the  statute.  That 
was  a  case  wherein  the  execution  was  at 
the  suit  of  a  defendant  for  costs  ;  yet  the 
Court  allowed  the  landlord  to  have  his  rent, 
although  one  part  of  the  clause  which  gives 
the  remedy,  speaks  of  the  plaintiff  as  being 
the  execution  creditor,  and  appears  to  con- 
template only  the  usual  and  ordinary  case  of 
a  plaintiff.  The  same  liberal  construction 
was  given  to  the  act  in  the  case  of  Dixon  v. 
Smith,  (£)  where  the  landlord  was  allowed 
his  rent  as  against  a  sequestration;  the 
Court,  upon  the  equity  of  the  statute,  con- 
sidering a  sequestration  as  a  species  of  exe- 
cution. But  the  case  of  Greaves  v.  D'Acas- 
tro,(3)  seems  to  be  almost  in  point.  There, 
upon  process  of  outlawry,  issued  in  a  civil 
suit,  the  landlord  was  allowed  his  rent  upon 
motion.  The  outlawry  is  a  forfeiture  to  the 
King.  1 1  was  so  held  in  Lawrence's  case,  (4) 
the  outlawry  is  in  the  nature  of  an  execu- 
tion. Here,  in  the  same  manner  the  goods 
became  forfeited  to  the  bishop.  The  judg- 
ment of  forfeiture  precedes  the  writ  of 
Extract.  Reason  and  analogy,  if  not  au- 
thority, are  therefore  in  favour  of  the  plain- 
tiff, upon  whom  it  would  be  a  great  hardship 
if  this  action  were  not  maintainable ;  for 
he  loses  his  remedy  by  distress  when  the 
goods  are  seized,  and  are  in  the  custody  of 
the  law. 

Mr.  F.  Pollock,  contra The  plaintiff's 

case  is  not  within  either  the  words,  or  the 
general  object  of  the  act.  The  form  of  the 
action  charges  the  sheriff  with  having 
"  wrongfully,  injuriously,  and  deceitfully," 
carried  away  the  goods  ;  while,  in  truth,  he 
was  but  obeying  the  process  of  the  Court  in 
doing  so.  The  case  in  Swanston  is  a  decision 
in  equity,  and  furnishes  no  rule  for  the  de- 
cision of  a  court  of  law  :  and  it  may  be  ob- 

(1)  9  Wils.140. 

(2)  1  Swanston,  457. 

(3)  Bunb.  194. 

(4)  Dyer,  199. 
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served*  that  the  case  itself  seems  to  have 
been  decided  without  due  attention  to  the 
act ;  for  the  judgment  of  the  Lord  Chancellor, 
and  the  order  drawn  thereon,  give  the  land- 
lord two  years'  rent,  when  the  statute  itself 
only  provides  for  one.     Nor  are  Bunbury's 
Reports  to  be  taken  as  authority  for  the 
plaintiff;  because,  although  it  is  true  thatone 
case  may  be  thereout  selected  in  his  favour, 
yet  two  cases  are  there  against  him.  The  first 
is  the  case  of  The  King  v.  Southerly  %  Etch' 
m*,  p.  5.,  where,  upon  outlawry,  the  Court 
refused  to  assist  the  landlord.     The  other 
is  the  case  of  The  King  v.  Pritchard,  p.  269, 
where,upon  an  extent,  there  was  a  similar  re- 
fusal.    This  seems  to  be  the  interpretation 
of  the  statute  given  by  Mr.  Tidd,  in  his 
Practice,  p.  1032.     In  the  case  of  St.  John9 9 
College  v.  Murcott,(J5i)  an  outlawry  in  a 
civil  suit  was  not  considered  as  a  species  of 
execution  ;  and  the  plaintiffs  were  allowed 
their  rent  in  that  case,  because  they  dis- 
trained, pending  an  outlawry,  which  was 
afterwards  reversed  ;  and  consequently  the 
outlawry  being  removed,  the  distress  re- 
mained good.  Here,  the  proceedings  against 
the  goods  remain  untouched ;  the  sheriff 
has  made  a  return  to  the  writ;   and  the 
bishop  has  ordered  the  money  levied  to  be 
paid  over  to  the  plaintiff  in  the  action.   This 
statute  has  not  been  considered  as  proper  to 
be  extended  in  its  meaning;    or  to  give 
rights  against  parties  who  are  not  named  in 
it.     In  the  case  of  Lee  v.  Lopes,  (6)  an  at- 
tempt was  made  to  extend  the  statute  in 
favour  of  the  landlord  against  the  assignees 
of  the  defendant,  who  became  bankrupt  after 
the  seizure ;  but  it  was  not  allowed,  and  the 
sheriff  was  not  permitted  to  deduct  the  rent 
which   he  had  paid  the  landlord.      The 
statute  altogether   has  received  rather  a 
strict  construction,  and  the  plaintiff's  case 
is  not  within  either  its  words  or  its  object. 

Mr.  Ingham  in  reply. — The  cases  from 
Bunbury,  quoted  by  the  defendant,  are  per- 
fectly consistent  with  that  which  was  relied 
upon  by  the  plaintiff,  and  are  confirmatory 
of  the  argument  in  his  favour.  The  for- 
mer were  cases  of  outlawry  and  extent,  to 
which  the  King  was  actually  a  party ;  the 
latter  was  the  case  of  an  outlawry  founded 
upon  a  civil  suit ;  and  those  very  cases  are 


mentioned  by  Mr.  Justice  Lawrence  in  the 
case  of  St.  John's  College  v.  Murcott,  as 
furnishing  the  distinction. 

The  Court  were  of  opinion  that  the  plain- 
tiff was  not  entitled  to  recover.     The  case 
was  clearly  not  within  the  words  of  the  act, 
for  that  spoke  only  of  executions  and  judg- 
ments ;  and  here  the  proceeding  was  nei- 
ther one  nor  the  other.     They  thought 
there  was,  in  general,  great  danger  in  de- 
ciding in  a  court  of  law,  upon  what  was 
called  the  equity  of  a  statute ;    and  this 
they  were  called  upon  to  do  by  the  present 
plaintiff.     The  attention  of  the  legislature 
was  not  drawn  to  such  a  case  as  the  present 
when    they  passed    the  act.      If  it  had, 
they  probably  would  have  provided  for  such 
a  case.     None  of  the  authorities  cited  by 
the  plaintiff  bore  him  out  in  his  position, 
that  he  had  a  remedy  by  action  against  the 
sheriff.  In  the  case  in  Bunbury,  it  appeared, 
that  the  landlord  had  proceeded,  not  by  ac- 
tion against  the  sheriff,  but  by  motion  to 
the  Court ;    and   therefore,    payment  was 
ordered  out  of  the  proceeds  of  the  outlawry. 
The  same  observation  applied  to  the  case  in 
Swanston,  where  the  remedy  was  obtained 
by  motion  to  the  Court.     And  in  the  case 
of  St.  John's  College  v.  Murcott,  it  appeared 
that  a  distress  had  been  made,  which  turned 
out  to  be  a  good  distress,  on  account  of  the 
subsequent  reversal  of  the  outlawry.     The 
present  case  very  much  resembled  that  of 
a  proceeding  under  outlawry ;  and  it  there- 
*  fore  appeared  to  them  that  the  plaintiff  had 
mistaken  his  course.     Instead  of  treating 
the  sheriff  as  a  wrong  doer,  he  should,  ac- 
cording to  the  course  taken  by  parties  in 
other  cases,  have  applied  to  the  Court  from 
which  the  process  had  issued.     He  had,  in 
strictness,  no  legal  right  under  the  act.  The 
goods  were  forfeited,  either  to  the  king  or 
the  bishop,  as  the  case  might  be ;  in  the 
present  case  to  the  bishop:  and  although  the 
bishop  would  no  doubt  have  entertained  a 
motion  for  the  plaintiff's  relief,  yet  this  was 
entirely  ex  gratid;  for.  the  whole  was  in 
point  of  law  forfeited  to  him.     In  no  such 
case  could  the  landlord  proceed  against  the 
sheriff  by  action  at  law. 

Judgment  for  the  defendant. 


(5)  7  Term  Rep.  969. 
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1827*     7 
Mav  11    \    GtANVILLE  c«  >tacey. 

Tithes — Ratings  of  Corn* 

The  rakings  of  corn  are  m  general  ex- 
empt from  tithe;  but  where,  from  the  course 
of  harvesting,  they  are  unusually   large  in 
quantity,  although  there  be  no  imputation  of 
fraud,  tithe  must  be  paid  upon  them* 

This  was  an  action  of  debt  upon  the 
statute,  2  &  3  Edw.  6.  c.  18,  for  not  duly 
petting  out  the  tithes  of  barky  and  oats, 
and  was  tried  before  Mr.  Justice  Gaselee, 
at  the  Summer  Assizes  for  the  county  of 
Cornwall,  in  the  year  1825,  when  a  verdict 
was  found  for  the  plaintiff  for  3*.,  subject 
to  the  opinion  of  the  Court  on  the  following 

CASE. 

In  the  year  1823,  the  plaintiff  was  farmer 
of  the  tithes  of  corn  and  grain  in  the  parish 
of  St.  Oermains  in  the  county  of  Cornwall, 
and  the  defendant  was  then  the  occupier 
there  of  twenty-three  acres  of  land,  tilled  to 
barley,  and  of  one  acre  of  land  tilled  to 
oats :  no  composition  for  tithes  existed  be- 
tween the  parties  ;  the  usual  mode  of  har- 
vesting and  tithing  of  barley  and  oats  in  the 
parish  is  as  follows : — 

The  crop  is  first  cut  by  the  scythe  into 
swarths,  which  women  and  children  then 
collect  into  sheaves,  by  means  of  rakes ;  the 
sheaves  are  next  bound  and  put  into  shocks, 
consisting  of  eight,  ten  or  twelve  each ;  and 
then   the  tithing  immediately  takes  place. 
The  portion  of  the  crop  which  remains  on 
the  ground  after  this  process,  is  then  col- 
lected into  rows  with  large  rakes,  and  with 
small  ones  into  bundles,  which  are  called 
wads,  and  those  are  Ixnind  and  placed  to- 
gether in  heaps,  and  afterwards  carried  by 
the  farmer  to  the  mow.     After  the  carry- 
ing there  is  generally  some  scattered  corn 
left  in  the  places  of  the  heaps,  and  the  whole 
field  is  then  raked  a  second  time'  as  before ; 
both  the  first  and  second  rakings  are  carried 
by  the  farmer  to  the  mow,  and  treated  as  the 
rest  of  the  crop.     After  the  two  rakings 
have  taken  place,  and  not  before,  the  glea- 
ners are  admitted,  and  cattle,  sheep,  geese, 
&c.  turned  into  the  field. 

The  average  crop  per  acre,  through  the 

parish,  including  both  the  tithe,  and  what 

was  collected  by  raking,  was  thirty  bushels, 

and  the  average  quantity  of  that  which  was 
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left,  after  the  tithing  took  place,  was  about 
three  bushels ;  but  the  state  of  the  weather, 
the  length  of  the  stalk,  and  the  degree  of  skill 
and  care  exercised  by  the  labourers,  both  in 
carrying  the  corn  on  the  scythe,  in  mowing 
clean  to  the  swarth,  and  in  raking  clean  for 
the  binding  of  the  sheaves,  will  make  a  con- 
siderable difference  in  the  quantity  left  on 
the  ground. 

In  the  year  1823,  the  defendant  followed 
the  mode  of  harvesting  above  described! 
The  tithe  was  set  out  before  the  rakings 
had  been  made  into  wads,  but  the  tithe 
collector  who  came  with  the  plaintiff's  wag- 
gon to  take  away  the  tithes,  saw  the  quan- 
tity of  corn  lying  on  the  ground,  and  stated 
in  evidence,  that  in  his  opinion,  the  quantity 
left  would  produce  about  three  bushels  per 
acre.  The  defendant  was  guilty  of  no  fraud, 
and  great  care  was  taken  by  his  directions  in 
the  mowing  clean  as  aforesaid,  and  in  raking 
clean  for  the  binding  of  the  sheaves;  and  as 
little  rakings  were  left  as  possible  in  that 
mode  of  harvesting. 

The  question  for  the  opinion  of  the  Court 
was,  whether  the  plaintiff  was  entitled  to 
have  tithe  of  these  rakings,  or  either  of 
them.  If  the  Court  were  of  that  opinion, 
then  the  verdict  for  the  plaintiff  was  to  stand; 
if  otherwise,  a  verdict  was  to  be  entered  for 
the  defendant. 

Mr.  Coleridge  for  the  plaintiff. — The  cases 
on  this  subject  are  not  very  clear,  and  some 
may  perhaps  be  contradictory;  and  the 
point  must  therefore  be  considered  rather 
upon  principle  than  upon  the  cases  them- 
selves. The  plaintiff  contends,  that  he  is 
entitled  to  his  tenth,  as  accurately  as  it  can 
be  ascertained ;  but,  of  course,  without  ex- 
pecting mathematical  precision.  In  general, 
it  may  be  admitted  that  rakings  are  not 
titheable,  except  in  cases  of  fraud.  But  the 
plaintiff  relies  upon  another  exception,  which 
he  submits  is  implied,because  it  is  well  found- 
ed in  reason,  and  that  is,  where,  in  the  ab- 
sence of  fraud,  the  course  of  harvest  is  such 
as  to  leave  a  considerable  and  extraordinary 
quantity  of  rakings.  Such  a  case,  being  in 
itself  out  of  the  ordinary  rule,  forms  an  ex- 
ception to  the  ordinary  rule  of  exemption. 
The  cases  upon  this  point  seem  contradic- 
tory ;  but  the  balance  is  with  the  plaintiff. 
In  Jesop  v.  Payne,  (1)  the  Court  decided 

(1)  Cro.  Eli*.  363. 
3  A 
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that  "  rakings  are  as  good  corn  as  any 
other,"  and  therefore,  it  was  held,  "  that  to 
give  the  tenth  sheaf  in  satisfaction  of  the 
tithe  of  the  corn,  and  Takings,  is  not  suffi- 
cient to  maintain  a  prohibition."  It  was 
also  laid  down  in  Grysman  v.  Lewes,  (2) 
"  that  it  is  not  a  good  prescription  to  dis- 
charge one  tithe  by  the  payment  of  another ;" 
and  in  Sir  Charles  Morrison* s  case,  mentioned 
in  Grysman  v.  Lewes,  it  was  adjudged,  that 
tithes  must  be  paid  upon  the  rakings,  and 
upon  the  corn  in  sheaf.  The  same  prin- 
ciple runs  through  the  cases  in  2  Leon.  70. 
Anon.  Berd  v.  Adams,  Anderson,  199,  and 
SaviUe  100,  Moor,  278,  and  Fosse  v.  Par- 
ker, 3  Bulstr.  242.  It  is  generally  supposed 
that  the  ground  upon  which  these  decisions 
rest,  is,  the  necessity  of  some  regulation 
which  shall  prevent  the  commission  of  fraud. 
But,  entirely  independent  of  that  supposi- 
tion in  the  present  case,  the  plaintiff's  pro- 
position is, — that  where  the  course  of  hus- 
bandry is  such,  that  there  are  unusually 
large  rakings,  though  without  any  intention 
of  fraud,  the  parson  is  entitled  to  the  tithe 
of  them.  There  is,  indeed,  authority  in 
the  books,  which  would  go  to  establish  the 
general  right  of  the  parson  to  the  tithe  of 
rakings  ;  but  the  plaintiffis  under  no  neces- 
sity to  contend  for  the  general  rights.  In 
Staughton  v.  Hide,  (3)  it  was  alleged  to  be 
the  custom  of  the  parish  with  regard  to 
grass,  "  that  the  parishioners  are  not  to  rake 
together  the  grass  round  the  cocks."  The 
Court,  however,  "  declared  that  the  custom 
insisted  upon  by  the  defendants  not  to  rake 
up  their  grass  into  cocks  in  order  to  setting 
out  the  full  tithes  thereof,  is  a  void  custom." 
In  Howard  v  Boringdon,  (4)  the  same  cus- 
tom was  set  up  as  to  the  aftermath  of  hay, 
and  the  rakings  of  barley  and  oats ;  and, 
"  the  Court  declared  the  plaintiff  entitled  to 
the  second  crop  of  grass  mowed  for  hay ; 
to  have  the  barley  set  out  for  tithing  in 
cocks  or  heaps  ;  to  have  the  corn,  scattered 
around  such  cocks  or  heaps,  raked  up  to 
the  same  before  it  is  tithed ;  and  to  take 
away  the  said  tithes  with  the  rakings  thereto 
belonging."  Also,  in  Ftiewood  v.  Kemp,  (5) 
Sir  William  Scott  gave  judgment  to  this  ef- 
fect :— "  The  next  article  is,  that  of  barley- 

(2)  Cro.  Eli*.  440. 

(3)  1  Wood.  394. 

(4)  4  Id.  546. 
(•>)  Haggard, 491. 


rakings,  on  which  I  have  no  hesitation  in 
saying,  that  I  conceive  the  law  to  be,  that 
the  clergyman  being  entitled  to  one-tenth, 
is  entitled  also  to  the  rakings  of  every  tenth 
cock,  as  composing  part  of  the  proportion 
belonging  to  him."  Andrews  v.  Lane,  (8) 
Letgard  v.  Langley,  (7)  are  cases  also,  in 
which  prohibition  was  granted  on  account 
of  the  rakings.  The  whole  of  these  cases 
bear  directly  and  clearly  for  the  plaintiff; 
and  present  a  body  of  authority  upon 
which  the  Court  would  be  justified  in 
acting.  The  rakings  are  in  all  of  them 
treated  as  titheable ;  and  even  where  cus- 
tom is  alleged  to  the  contrary,  it  is  not  al- 
lowed to  prevail  against  the  right — and  cus- 
tom is  the  highest  ground  the  defendant  has 
to  rest  upon  in  the  present  case.  There  cer- 
tainly are  some  cases  contra  to  be  found, 
some  of  which  admit  of  explanation ;  al- 
though it  is  but  fair  to  state  that  others 
there  are  which  cannot,  in  that  manner,  be 
disposed  of.  The  case  of  Perry  v.  Soam,(S) 
is  equivocal,  and  the  reports  of  it  do  not 
agree.  Also  in  Sherrington  v.  Fleetwood,  (9) 
there  is  a  mere  dictum.  Chief  Justice  Pop- 
ham,  also  said,  "  that  it  hath  been  here  ad- 
judged, that  tithes  shall  not  be  paid  for  rak- 
ings, unless  they  be  foul  rakings."  The 
same  case  is  in  Moor,  909,  but  nothing  is 
said  about  "  rakings."  In  Johnson  v.  Au- 
brey, (10)  a  similar  dictum  of  Sir  £.  Coke 
is  reported.  The  same  authority,  when  on 
the  bench,  in  the  case  of  Pitt  v.  Harris,  (11) 
where  a  prohibition  had  passed  against  a 
suit  for  tithes  of  rakings,  said,  upon  consul- 
tation being  prayed,  he  did  not  like  such 
greediness ;  and  as  the  prohibition  had  been 
granted  they  might  plead  it  if  they  chose  for 
a  consultation.  It  appears  upon  this  case, 
that  whatever  was  the  personal  dislike  of  the 
Judge  to  the  suit  for  rakings,  he  would  not 
peremptorily  deny  the  right.  Nor  must  it 
be  concluded  that  any  of  these  dicta  or  de- 
cisions, would  have  been  deemed  applicable 
to  a  case  like  the  present,  where  the  quantity 
of  rakings  is,  admittedly,  of  necessity,  so 
very  large,  and  out  of  proportion  to  the 

(6)  1  Eagle  &  Younge,  377 ;  and  2  GwiUim, 473. 

(7)  2Keb.25. 

(8)  2  Leon.  27,  &  Cro.  Eos.  139. 

(9)  Cro.  Eli*.  475. 

(10)  Cro.  Eliz.600;  Moor,  910,  and  Godolphin, 
384. 

(11)  1  Rolle'i  Rep.  379. 
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course  of  husbandry  in  all  other  parts  of 
the  country.  The  cases  which  bear  against 
the  plaintiff,  and  which  he  cannot  explain, 
are  Parry  v  Chancy,  (12)  but  there  the  ex* 
emption  was  laid  as  a  prescription.  In  the 
case  of  Modus  decimandi,(\S)  it  is  laid 
down  broadly,  that  tithes  are  not  payable 
for  rakings.  So  in  Cecil  v.  Scott,  (14)  but 
there  is  a.  difference  between  mowing  and 
raking;  and  there  it  is  mowing.  So  in 
12  Mod.  285.  Anon,  there  is  a  strong  dictum 
of  Chief  Justice  Holt,  but  he  speaks  of 
corn,  not  mentioning  any  particular  de- 
scription. The  plaintiff,  therefore,  with 
these  conflicting  cases,  may  admit  the  gene- 
ral exemption ;  resting  his  claim  on  the  pe- 
culiar course  of  harvest,  which  causes,  of 
necessity,  so  large  and  extraordinary  a  quan- 
tity. The  principle  to  be  contended  for  by 
the  other  side  would  lead  to  uncertainty  and 
inconvenience,  and  to  perpetual  questions, 
whether  the  rakings  were  fair  or  not. 

•  Mr.  Carter  contriL. — Fraud  is  not  even 
surmised  in  this  case.  The  question,  there- 
fore, is  about  what  is  known  to  the  law  as 
"involuntary  rakings;"  and  the  law  is 
quite  clear  as  to  them,  that  they  are  not 
titheable :  Comyns,  Dismes,  H.  1  •  says  of 
corn  tithes,  "  Tne  manner  of  payment  shall 
be  such  as  the  usage  or  custom  of  the  coun- 
try allows;  as  when  it. has  been  usually 
paid  in  the  sheaf  or  bundle,  it  shall  be  a 
good  manner  of  setting  out  of  tithes.  But 
no  tithe  ought  to  be .  paid  for  the  rakings 
of  corn,  where  it  is  not  dispersed  by  fraud." 
Also,  2  Inst.  652,  "  Tithes  shall  not  be  paid 
of  rakings  left  without  corn,  nor  of  after 
pasture."  In  Rolle's  Abr.  Dismes,  Z.  it  is 
said,  that  for  ordinary  rakings,  not  volun- 
tarily scattered,  no  tithes  shall  be  paid,  be- 
cause no  tithes  were  due  by  the  levitical 
law. 

[Mr.  Justice  Bayley. — But  that  law  says, 
you  shall  leave  them  for  the  gleaners.] 

Mr.  Carter. — The  question  here  is  not  as 
to  the  portion  due  to  gleaners,  but  as  to  the 
parson's  portion. 

[Mr.  Justice  Bayley. — Most  of  the  au- 
thorities which  are  in  your  favour  speak  of 
corn  generally.] 

It  is  laid  down  generally  in  Watson's  In' 
cumbent,  540,  as  an  exemption  at  the  com- 

(12)  Noy,  15. 

(ISS  13  Co.  12. 

(14)  Littleton's  Reports,  31. 


mon  law.  There  is,  indeed,  a  crowd  of  au- 
thorities to  shew  the  general  exemption ; 
leaving  no  exception  whatever  but  that  of 
fraud.  They  will  be  found  in  S  Gwillim, 
965  ;  3  Keb.  251  ;  Green  v.  Hun,  Cro. 
Eliz.  702;  Freeman,  855.  The  cases  cited 
in  support  of  the  claim  to  the  rakings,  are 
decided  mostly  upon  peculiar  circumstances, 
from  which  design  or  facility  to  defraud 
might  be  inferred.  The  custom  set  up  in 
Staughton  and  Hide,  not  to  rake  the  grass 
together  round  the  cocks,  was  a  custom  evi- 
dently established  for  the  farmer's  benefit, 
and  with  enough  of  design  apparent  in  it  to 
warrant  the  Court  in  disallowing  it.  In  the 
rakings  of  corn  it  is  different ;  the  necessary 
course  of  harvesting  will  not  admit  of  the 
rakings  being  added  to  the  original  sheaf, 
although  that  may  be  done  with  grass- 
cocks.  The  judgment  of  Sir  W.  Scott,  in 
the  case  of  Filewood  v.  Kemp,  cannot  be 
made  applicable  to  this  case,  because  it  does 
not  appear  what  was  the  mode  of  harvesting 
there.  '  In  adjudging  cases  of  this  kind,  the 
Court  will  always  pay  regard  to  the  usual 
and  ordinary  course  of  tithing.  All  that 
has  been  done  here  was  done  in  fair  deal- 
ing; and  it  cannot  be  alleged  that  there 
were  not  "  involuntary  rakings." 

Mr.  Coleridge  in  reply. — No  fraud  is  im- 
puted ;  but  can  the  Court  admit  it  as  a  fit 
case  to  come  under  a  rule  of  exemption, 
where  there  are  three  bushels  an  acre  of 
rakings  without  fraud  ?  Quantity  and  value 
are  to  be  considered  as  well  as  fraud.  It 
is  not  necessary  to  the  plaintiff's  case  to  say, 
that  rakings  in  general  are  liable. 

The  Court  took  time  to  consider ;  and, 
on  the  28th  May, 

Lord  Tenterden  delivered  the  judgment 
of  the  Court.     After  stating  the  question, 
his  Lordship  observed,  that  the  authorities 
were  numerous,  but  did  not  seem  consis- 
tent ;  nor  did  it  appear  necessary  for  the 
Court  to  endeavour  to  reconcile  them.     It 
appeared  that  great  care  had  been  taken  in 
the  present  case  by  the  defendant,  not  to 
make  the  quantity  of  rakings  greater  than 
was  necessary  according  to  the  course  of 
harvest,  which  it  was  thought  advisable  to 
adopt  in  this  part  of  the  country.     But  the 
Court  were  of  opinion,  that  as  that  course 
of  harvest  rendered  it  likely  that,  in  the  or- 
dinary course,  so  large  a  quantity  of  rakings 
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would  be  left,  e  yen  though  the  husbandman 
were  ever  so  careful,  the  plaintiff  was, 
therefore,  entitled  to  tithe  of  such  rakings. 

Postea  to  the  plaintiff. 


1827.      7      DOE  d.   PRIB8TLET  AND  WITS 
May  15.  3  V.  CALLOWAY. 

Copyhold — Presentment — Evidence. 

1.  The  court  roll  of  a  manor  is  not  a  re* 
cord;  and  may,  therefore,  be  explained  by 
evidence. 

2.  If  the  court  roll  of  the  presentment  of 
a  surrender  cannot  be  found,  other  evidence 
is  admissible  to  shew  or  to  infer  the  fact  of 
presentment. 

8.  The  rough  draft  of  the  presentment,— ~ 
that  draft  being  found  among  the  muniments 
of  the 'manor, — was  held  to  be  admissible  to 
supply  the  place  of  an  tnroUnent  which  could 
not  be  found. 

Semble — That  a  special  custom  to  make 
presentments  of  surrenders  out  of  court  at 
any  time  afterwards,  several  courts  interven- 
ing f  would  not  be  a  good  custom;  as  it 
might  lead  to  fraud  upon  purchasers. 

This  was  an  action  of  ejectment,  brought 
on  the  joint  demise  of  William  Priestley  and 
Jane  his  wife,  (late  Hutton,  spinster,)  for 
the  recovery  of  certain  premises,  situate  in 
Weedon  Beck,  in  the  county  of  Northamp- 
ton. This  cause  was  tried  at  the  Summer 
Assizes  at  Northampton,  in  the  year  1 825, 
when  a  verdict  was  found  for  the  plaintiff, 
subject  to  the  opinion  of  the  Court  on  the 
following  case,  and  liberty  was  reserved  to 
either  party  to  turn  this  case  into  a  special 
verdict. 

The  premises,  for  the  recovery  of  which 
this  action  was  brought,  are  copyhold  tene- 
ments of  inheritance,  holden  of  the  manor 
of  Weedon  Beck,  under  the  Provost  and 
Fellows  of  Eton  College,  who  are  the  lords 
of  the  manor.  Thomas  Bennett,  herein- 
after mentioned,  was  seised  in  fee  of  the 
said  premises  in  1790.  A  written  docu- 
ment, brought  from  among  the  muniments 
of  the  manor  of  Weedon  Beck,  was  given 
in  evidence  on  the  part  of  the  plaintiff,  which 
written  document  was  as  follows : — 

[This  was  a  surrender  out  of  court 
through  the  steward,  from  Thomas  Bennet 


and  his  wife,  of  the  premises  in  question,  to 
the  plaintimV  lessor,  Jane  Hutton,  iu  fee. 
There  was  a  proviso  for  making  the  sur- 
render void  on  payment  of  1000/.  with  in- 
terest, at  a  given  day.] 

Under  the  signatures  in  the  surrender  is 
written  a  memorandum  in  the  following 
words:— 

"  Presented  by  David  Acheson;  foreman 
of  the  jury,  at  a  court,  held  the  10th  day 
of  December  1792." 

By  the  custom  of  the  manor,  surrenders 
may  be  taken  out  of  court  by  a  deputy 
steward,  and  surrenders  so  taken  may  be 
presented  at  any  subsequent  court.  There 
is  no  limited  time  for  presenting  such  surren* 
ders ;  sometimes  they  are  presented  many 
years  after  the  time  they  were  made,  al- 
though there  may  have  been  courts  holden 
in  the  mean  time. 

A  written  document  on  paper,  and  the 
two  first  sheets  whereof  were  missing, 
brought  from  among  the  muniments  of  the 
manor  of  Weedon  Beck,  and  relating  to  the 
proceedings  of  the  court  of  10th  December 
1792,  hereinafter  mentioned,  was  given  in 
evidence,  on  the  part  of  the  plaintiff. 

The  last  mentioned  document  in  that  part 
which  relates  to  the  premises  in  question, 
begins  thus : — 

"  At  this  court,  it  is  found  by  the  hom- 
age, that  on  the  1st  day  of  May,  in  the  year 
of  our  Lord  1790,  Thomas  Bennett,  late  of 
Weedon  Beck,"  &c. — (setting  out  a  sur- 
render by  the  said  Thomas  Bennett,  similar 
in  terms  to  the  one  before  mentioned.) 

The  document  lastly  above  set  out,  is 
indorsed  with  the  words  "  Draft  of  Court 
for  Weedon  Beck  92,"  in  the  hand-writing 
of  one  Smith,  a  clerk  of  Mr.  Thomas  Bar- 
nard, the  then  steward  of  the  manor.  Both 
Barnard  and  Smith  are  dead ;  Barnard  died 
in  1796,  Smith  died  in  1818. 

The  document  above  set  out,  was  tender- 
ed in  evidence  on  the  part  of  the  plaintiff, 
and  objected  to  on  the  part  of  the  defen- 
dant, but  admitted  by  the  learned  Judge, 
subject  to  the  opinion  of  the  Court  of  King's 
Bench,  both  as  to  its  admissibility  and  its 
legal  effect. 

David  Atcheson  was  foreman  of  a  jury 
at  a  court,  holden  for  the  manor  of  Weedon 
Beck,  on  the  10th  December  1792.  The 
surrender  of  Thomas  Bennett,  in  writing, 
above  set  out,  was  brought  to  him  at  the 
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•aid  court,  as  foreman  of  the  jury,  by  John 
Harris,  the  then  bailiff.  He  took  it  and 
presented  to  Mr.  Thomas  Barnard,  the 
steward,  to  be  inrolied.  The  presentment 
was  the  act  of  the  homage,  and  presented  by 
Atchesonas  foreman  of  the  jury  ;  and  he, 
at  the  same  time,  wrote  the  memorandum 
now  appearing  on  the  surrender  and  above 
set  out. 

Mr.  Thomas  Barnard  the  steward  of  the 
manor,  received  the  presentment  from  At- 
eheson,  and  demanded  half-a-guinea  for  the 
inrolling  of  the  said  surrender,  which  was 
paid  by  John  Harris  the  then  bailiff,  on 
behalf  of  the  mortgagee. 

The  above-mentioned  facts,  as  to  the 
holding  of  the  court  on  the  10th  December 
1792,  and  as  to  all  the  proceedings  which 
took  place  at  that  court,  were  proved  by  the 
said  David  Atcheson  from  memory*  This 
evidence  was  objected  to  on  the  part  of  the 
defendant;  but  received,  subject  to  the 
opinion  of  this  Court  as  to  its  admissibility. 

Much  other  business  was  done  at  the 
same  court,  (some  of  which  is  referred  to 
as  done  at  a  court  of  that  date  by  the  rolls 
of  subsequent  courts,)  but  no  other  written 
document  appears  to  have  been  made  at 
that  court,  except  the  draft  of  the  roll  be- 
fore mentioned,  relating  to  the  premises  in 
question,  and  which  relates  also  to  other 
business  of  the  manor  done  at  the  same 
court.  Nor  does  there  appear  on  the  court 
rolls  any  entry  of  a  court  being  holden  in 
1792,  unless  the  Court  shall  be  of  opinion 
that  the  draft  above-mentioned  can  be  con* 
sidered  as  a  court  roll,  nor  has  there  been 
any  mutilation  of,  or  erasure  in,  the  existing 
court  rolls. 

Interest  was  duly  paid  to  the  mortgagee 
for  1000/.  up  to  the  year  1818 ;  but  it  did 
not  appear  to  have  been  so  paid  with  the 
knowledge  of  the  defendant,  or  of  Horlock, 
or  Yam,  or  their  trustees. 

On  the  19th  of  June  1820,  a  court  was 
duly  holden,  the  proceedings  of  which,  as 
far  as  relates  to  the  premises  in  question, 
are  contained  in  the  following  entry  in  the 
court  rolls : — 

"  Manor  of  Weedon  Beck  in  the  county 
of  Northampton. 

"  The  Special  Court  Baron  of  the  Pro- 
vost and  College  Royal  of  the  blessed 
Mary  of  Eton,  nigh  Windsor,  in  the  county 
of  Bucks,  holden  in  and  for  the  said  manor, 


on  Monday  the  18th  day  of  June,  in  the 
year  of  our  Lord  1820,  before  Edward 
Brown,  gentleman',  the  deputy  of  Abraham 
Moore,  esq.  chief  steward  of  the  said  manor. 
At  this  court  the  homage  present,  that  at  a 
court  holden  in  and  for  the  said  manor,  on 
the  10th  day  of  December  1792,  a  certain 
conditional  surrender,  bearing  date  the  1st 
day  of  May  1790,  from  Thomas  Bennett, 
then  late  of  Weedon  Beck  aforesaid,  but  then 
of  Buckingham,  grazier,  a  customary  tenant 
of  the  said  manor,  and  Elisabeth  his  wife, 
of  all  his  copyhold  or  customary  messuages^ 
lands,  tenements,  and  hereditaments  what* 
soever,  lying  within  and  holden  of  the  ma- 
nor aforesaid,  to  the  use  of  Jane  Hutton, 
of  Maid's  Morton,  in  the  said  county  of 
Bucks,  spinster,  and  of  her  heirs  and  as- 
signs for  ever,  for  securing  the  repayment 
of  1 000  L  and  lawful  interest, — was  dufy  pre- 
sented by  the  homage  at  that  court  for  in- 
rolment,  but  which,  through  inadvertence 
of  the  steward,  was  omitted  to  be  done* 
The  homage,  therefore,  again  at  this  court 
present  the  said  conditional  surrender  in 
the  words  and  figures  following." 

(Then  follows  the  surrender  first  above 
set  out.) 

On  the  15th  May  1823,  at  a  Manor 
Court,  holden  for  the  said  manor  of  Wee- 
don Beck,  the  lessors  of  the  plaintiff  were 
duly  admitted  tenants  to  the  said  premises 
on  the  said  surrender  of  Thomas  Bennett 
and  Elisabeth  his  wife,  according  to  the 
custom  bf  the  manor.  On  the  part  of  the 
defendant  it  was  proved  that  Thomas  Ben- 
nett died  leaving  a  son,  John  Bennett,  his 
heir-at-law,  who  was  admitted  22d  October 
1807.  John  Bennett  sold  the  premises  to 
Thomas  Smith,  who  was  admitted  27th  Oc- 
tober 1808,  and  who,  on  the  12th  December 

1814,  granted  an  annuity  to  Horlock  and 
Yam  for  1998/.  and  duly  surrendered  the 
premises  to  trustees  (who  previously  to  the 
completion  of  the  purchase,  searched  the 
court  rolls  at  Eton  for  incumbrances,  but 
found  none,)  by  surrender,  dated  12  th  De- 
cember 1814,  and  which  surrender  was 
duly  presented  and  entered  in  the  cdurt 
rolls  at  the  next  court,  holden  8d  May 

1815,  and  the  trustees  were  admitted  the 
28th  day  of  February  1824.  If  the  Court 
aha)]  be  of  opinion  that  the  plaintiff  was 
entitled  to  recover,  the  verdict  is  to  stand : 
if  the  Court  shall  be  of  the  contrary  opinion, 


190 


COURT  OF  KINO'S  BENCH : 


a  verdict  is  to  be  entered  for  the  defen- 
dant. 

Mr.  S.  M.  PhiUipps  for  the  lessors  of 
the  plaintiffs. — There  was  a  complete  title 
in  the  elder  Bennett.  He  was  seised  in  fee, 
and  he  surrendered  conditionally,  and  the 
lessors  of  the  plaintiff  have  been  subse- 
quently admitted.  The  only  question  is 
upon  the  presentment.  By  the  general  rule 
it  undoubtedly  should  be  at  the  next  court, 
but,  by  custom,  it  may  be  at  any  future. 
There  was  abundant  proof  of  such  a  custom 
within  this  manor.  But,  independently  of 
such  a  custom,  there  was  evidence  in  this 
case  which  proved  an  actual  presentment. 
The  surrender  appears  on  the  face  of  it  to 
have  been  presented  by  the  foreman  of  the 
jury :  when  thus  presented  it  became  the 
duty  of  the  steward  to  inroll  it.  No  paper 
respecting  inrolment  has  been  found,  except 
that  which  is  called  a  draft;  but  which, 
when  coming  from  the  muniments  of  the 
manor,  may  serve  all  the  purposes  of  an 
inrolment.  Its  being  a  draft  is  no  objection. 
What  is  called  the  draft  of  a  will  may  serve 
to  pass  the  real  estate,  if  in  other  respects 
there  has  been  a  compliance  with  the  statute 
of  frauds.  Assuming,  however,  that  the 
draft  would  not  be  treated  as  the  original,  it 
may  serve  as  the  best  secondary  evidence. 
The  original  cannot  be  found ;  and  it  may 
be  presumed  to  have  been  lost.  There 
could  be  no  better  evidence  found,  and  it 
was,  therefore,  good  evidence  of  matter 
which  was  not  of  record,  but  only  in  pais. 
The  presentment,  however,  which  was  made 
in  1820,  may  be  sufficient,  though  it  was 
after  the  surrender  of  the  younger  Bennett. 
The  presentment  is  no  part  of  the  title ;  and 
the  admittance,  when  it  takes  place,  is 
coupled  with  the  previous  surrender. 

Mr.  Pennington  contra. — The  questions 
are :  first,  whether  there  was  legal  evi- 
dence of  the  presentment  in  1792  ;  se- 
condly, if  there  was  not,  whether  that  in 
1820  would  be  allowed  such  an  effect  as  to 
defeat  an  intermediate  bondjide  surrender, 
presentment  and  admittance.  To  the  first 
point : — The  ordinary  course  is  to  produce 
the  original  court  rolls,  or  copies  of  them 
properly  stamped.  And  Littleton,  sect.  75, 
speaks  of  the  copy  of  court  roll  as  being  the 
only  evidence.  In  sect.  75,  he  says,  "  And 
these  tenants  are  called  tenants  by  copie  of 
court  roDe ;  because  they  have  no  other  evi- 


dence concerning  their  tenements,  but  onely 
the  copies  of  court  rolles."  So  in  Kite  and 
Queinton's  case,  (1)  it  was  said  as  a  reason 
for  the  rolls  being  the  only  evidence,  "  that 
he  who  purchases  the  lands  may,  upon 
searching  the  rolls,  be  advised  if  the  title  of 
the  land  be  good."  And  for  a  like  reason, 
Blackstone,  in  his  %d  Commentaries,  thinks 
that  copyholders  of  inheritance  axe  in  a 
better  situation  than  freeholders  as  respects 
their  title.  But  the  inrolment  is  absolutely 
necessary.  CaUhorp  on  Copyhold,  47,  says, 
11  If  the  lord  in  open  court  make  a  grant, 
and  the  steward  doth  not  enter  it  on  the 
court  rolls,  this  is  not  good,  though  it  be 
ever  so  publicly  done ;"  and  no  collateral 
proof  can  make  it  good.  But,  if  he  lose 
his  copy,  yet  the  roll  is  sufficient;  and,  if 
the  roll  be  lost,  yet  by  proof  he  can  make 
it  good.  The  existence  of  the  roll  at  some 
time  is,  therefore,  indispensable,  before  in* 
ferior  evidence  can  be  let  in.  But,  in  the 
present  case,  it  appears  that  there  never 
was  an  original  roll.  The  rolls  are  not 
considered  as  records ;  for,  if  they  were, 
they  would  be  conclusive.  Evidence  is  ad- 
missible to  explain  them ;  but,  as  a  prepa- 
ratory step  to  such  evidence,  the  existence 
of  the  roll  itself  must  be  shewn.  The  ques- 
tion in  this  case  is  between  two  incum- 
brancers. The  second  incumbrancer  did  all 
that  he  could.  He  searched  for  prior  in- 
cumbrances, and  he  found  none.  He  was 
not  bound  to  do  more  than  he  did.  He 
was  not  bound  to  inquire  whether  any  thing 
more  had  been  done  at  any  particular  court 
than  what  appeared  by  the  rolls  themselves 
to  have  been  done.  The  argument  (if  any 
can  be  brought  against  the  defendant  on 
this  point,)  must  go  so  far  as  to  contend 
that  the  subsequent  incumbrancer  was  bound 
to  inquire  as  to  acts  out  of  court,  of  which 
the  steward  himself  might  be  ignorant. 
This  he  could  not  do.  The  Court  would 
not  grant  a  mandamus  to  give  a  stranger 
the  power  to  examine  the  muniments  of  a 
manor,  and  all  the  papers  relating  to  it. 
The  rule  o{  caveat  emptor  does  not  apply  to 
the  subsequent  incumbrancer,  who  has  not 
neglected  any  precaution  which  it  was  in- 
cumbent on  him  to  observe.  Then  the 
draft  cannot  be  treated  as  an  original,  for 
it  is  indorsed  as  a  draft.    The  analogy  to 

(1)  4  Co.  Rep.  C5. 
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the  case  of  a  will  fails ;  for,  in  such  a  case, 
the  execution  of  the  draft  would  lead  to  the 
inference  that  there  had  been  no  subsequent 
ingrossment.  To  the  second  point : — The 
formal  acts  done  in  1820,  thirty  years 
after  the  surrender,  cannot  be  allowed  to 
prevail,  so  as  to  defeat  the  intervening  in- 
cumbrance. It  is,  undoubtedly,  found  as 
a  custom  in  this  case,  that  presentments  are 
made  after  intervening  courts  without  any 
limit ;  but  this  is  a  bad  custom.  The  au- 
thorities only  say,  that  by  special  custom  a 
presentment  may  be  made  at  a  second  or 
third  court :  Coke's  Copyhold,  40.  Some 
writers  have  said  that  presentment  may  be 
made  "  at  any  subsequent  court ;"  but  they 
refer  to  Coke  as  their  authority,  who  does 
not  state  it  so  largely.  The  custom,  how- 
ever, as  so  extensively  found,  cannot  be 
good,  for  it  would  open  a  door  to  every 
possible  fraud  and  inconvenience.  The 
object  of  a  presentment  is  to  inform  the 
lord  of  what  has  been  recently  done  out  of 
court :  2  Black.  Com.  Copyhold.  This  can- 
not apply  to  the  presenting  something  which 
the  homage  say  took  place  thirty  years  ago, 
and  which,  as  they  say,  the  steward  neglect- 
ed to  inrol.  They  could  have  no  jurisdic- 
tion to  make  such  a  presentment,  and  no 
legitimate  evidence  to  warrant  it.  The  lord 
and  his  steward  must  be  presumed  to  be 
better  acquainted  than  the  homage  for  the 
time  being,  with  what  was  done  thirty  years 
■go. 

Mr.  Phillipps,  in  reply. — The  text  in  Lit" 
ileion  means,  that  the  copy  of  court  roll  is 
the  only  evidence  of  the  tenant's  title  as 
against  his  lord.  The  document  of  1 792 
may  be  taken  as  the  original  roll.  The  un- 
authorized act  of  the  clerk  indorsing  it  as  a 
draft,  will  not  make  it  the  less  an  original : 
but,  even  if  it  is  a  draft  only,  it  is  good  evi- 
dence of  a  lost  original,  out  the  present- 
ment of  1 820  is  good,  it  being  found  to  be 
according  to  the  custom,  which  it  seems,  by 
the  case  of  Bunting  v.  Lepingwell,  (2)  may 
be  a  good  one. 

The  Court  took  time  to  consider ;  and, 
on  the  following  day,  judgment  was  deli- 
vered by 

Lord  Tenterden. — After  stating  the  facts, 
his  Lordship  observed,  that  if  the  surren- 

(t)  4  Co.  Rep.  f  9. 


der  could  by  law  be  proved  by  any  other 
evidence  than  that  of  the  roll,  it  was  abun- 
dantly proved  here.  Upon  the  custom, 
which  was  relied  upon  to  give  effect  to  the 
entry  of  1820,  the  Court  did  not  find  it  ne- 
cessary to  give  any  opinion ;  but  his  Lord- 
ship stated,  that  he  should  hesitate  to  say 
that  such  a  custom  could  be  good,  on  ac- 
count of  the  great  inconvenience  and  mis- 
chief which  it  was  calculated  to  produce. 
Independent,  therefore,  of  the  entry  of  1 820, 
it  appeared,  that  in  this  case,  the  surrender 
had  been  made  out  of  court ;  and  had  been 
presented,  as  it  was  stated  on  the  foot  of 
the  surrender,  by  the  foreman  of  the  hom- 
age jury.  By  the  draft,  as  it  was  called, 
it  would  appear  that  that  surrender  had 
been  made  at  the  court  in  1792.  The  sur- 
render thus  underwritten,  and  the  rough 
draft  indorsed,  as  it  appeared  by  the  case, 
had  been  found  among  the  muniments  of  the 
manor.  The  question  then  was,  whether, 
independent  of  the  entry  of  1820,  there  was 
legal  and  sufficient  evidence  of  the  present- 
ment of  the  surrender  in  1792.  Littleton 
had  been  cited  to  shew  that  the  copy  of  the 
court  roll  was  the  only  evidence  upon  which 
a  copyhold  tenant  could  rely  to  support  his 
title ;  but  the  passage  cited  only  went  to  shew 
that  proof  by  copy  was  the  best  mode  of 
proving  the  title  by  pais,  in  contradistinc- 
tion to  proof  by  matter  of  record.  Now, 
suppose  all  the  rolls  of  a  court  were  de- 
stroyed by  fire,  or  lost  through  the  care- 
lessness of  a  steward,  could  it  be  said  that 
therefore  the  copyhold  tenants  must  be 
without  any  evidence  to  sustain  their  title  ? 
Undoubtedly  it  could  not.  The  production 
of  the  roll  or  copy  was  not  the  only  evidence 
of  the  title.  The  roll  was  not  a  matter  of 
record.  It  was  not  conclusive  as  to  its 
contents.  In  Foster's  ease  (3)  a  mistake  in 
the  date  of  a  surrender  was  allowed  to  be 
corrected.  So  in  the  case  of  a  surrender 
upon  condition,  if  in  the  inrolment  the  con- 
dition by  mistake  be  omitted,  it  may  be  cor- 
rected by  evidence  of  the  truth  of  the 
matter:  Dyer,  251,  6. ;  Winter  v.  Jening- 
ham;  (4)  and  in  the  case  of  Bunting  v. 
Lepingwell,  (5)  Lord  Coke  puts  the  case  of 
a  surrender  made  through  the  hands  of  a 
tenant  who  dies ;  and,  he  says,  "  yet  if  it 

(5)  1  Leon.  989. 

(4)  Gilb.Ten.192,  954. 

(5)  4  Co.  Rep.  f  9. 
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is  upon  good  proof  presented,  it  is  well 
enough/'  In  another  case,  Anonymous,  (6) 
it  was  stated  by  Lord  Holt,  that  the  rough 
draft  of  the  steward  was  good  evidence. 
In  fact,  the  tough  draft  was  the  original, 
though  the  fairer  transcribed  copy  was 
more  convenient.  For  those  reasons,  (in- 
dependent of  the  custom  found  in  this  case, 
and  upon  which  they  gave  no  decided  opi- 
nion,) they  were  of  opinion  that  the  evidence 
adduced,  to  prove  the  presentment  in  1792, 
was  admissible  ;  and  that  in  point  of  effect 
it  was  sufficient* 

Postea  to  the  plaintiffs* 
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SAUNDERS  V.  HUSGRAVE,  BART. 


Landlord  and  Tenant — Distress — Sheriff. 

An  agreement  containing  words  of  present 
demise,  and  all  the  other  requisites  of  a  demise, 
coupled  with  occupation,  nidi  justify  a  distress 
for  the  rent ;  although  it  contain  a  provision 
for  alterations  to  be  made  by  the  landlord  on 
the  premises,  the  not  doing  of  which  would  be 
the  subject  of  an  action  against  him  by  the 
tenant ;  the  subsequent  terms  of  obligation  on 
the  landlord  not  cutting  down  his  right  to  the 
rent. 

Accordingly — the  occupation  of  premises, 
under  an  agreement  for  a  future  purchase  of 
the  resiaue  of  a  term,  the  occupier  "  in  the 
mean  time,  and  until  an  assignment  be  made, 
to  pay  at  the  rate  of  100/.  per  annum  from 
the  time  of  taking  possession  of  the  said  pre- 
mises until  the  completion  of  the  purchase  " 
(the  landlord  to  make  certain  alterations  m 
a  given  time,) — is  an  occupation  sufficient  to 
constitute  the  relation  of  landlord  and  tenant, 
and  will  justify  the  payment  of  rent  in  ar- 
rear  by  the  sheriff,  under  the  statute  8  Amu 
c.  14.  s.  1. 

This  was  an  action  of  assumpsit,  on  the 
money  counts,  and  an  account  stated,  against 
the  late  sheriff  of  Gloucestershire,  to  reco- 
ver the  sum  of  50/.,  which  it  was  alleged 
bad  been  improperly  paid  over  to  one  Jo- 
seph Tucker,  as  rent  in  arrear,  under  the 
statute  8  Ann.  c.  14.  s.  1. 

At  the  trial,  before  the  Lord  Chief  Jus- 
tice, at  the  London  Sittings  before  Michael- 

(6)  Lord  Raym.  735. 


mas  term  1826,  it  appeared,  that  on  the 
22d  of  December  1824,  a  written  agree- 
ment was  entered  into  between  Joseph 
Tucker  and  Henry  Huntly  Mohun,  wherein 
(after  reciting,  that  the  said  Joseph  Tucker 
was  possessed  of  a  dwelling-house  and  other 
premises  in  the  parish  of  Clifton,  in  the 
county  of  Gloucester,  for  the  residue  of  a 
term  of  years,  subject  to  a  rent  reserved 
and  perpetual  renewal,)  it  was  agreed,  that 
in  consideration  of  the  sum  of  1,260/.  to  be 
paid  on  or  before  the  21st  December  1825, 
he  the  said  J.  T.  should  assign  over  the 
same  to  the  said  H.  H.  Mohun.  The  said 
J.  T.  also  further  agreed,  before  the  25th 
of  March  then  next  ensuing,  to  build  an  ad* 
ditional  room ;  to  make  some  alterations 
within  the  dwelling-house,  and  to  provide 
certain  fixtures.  The  agreement  then  pro- 
ceeded :  "  and  it  is  agreed,  that  in  the  mean 
time,  and  until  the  said  assignment  be  made, 
he  the  said  H.  H.  Mohun  shall  pay  and  allow 
unto  the  said  Joseph  Tucker  at  the  rate  of 
100/.  per  annum  from  the  time  of  taking 
possession  of  the  said  premises  until  the 
completion  of  the  said  purchase,  m  equal 
half-yearly  payments."  Under  this  agree- 
ment, H.  H.  Mohun  took  possession  of  the 
premises  on  the  10  th  of  January  1825  ;  but 
the  additional  room  was  not  completed  at 
the  time  specified,  neither  were  aU  the  fix- 
tures supplied.  For  the  fixtures  which 
Tucker  had  neglected  to  supply,  he  agreed 
to  allow,  or  to  pay  Mohun  the  sum  of  12/. 
In  February  1825,  Mohun  paid  Tucker  the 
sum  of  1 0/.,  but  nothing  was  said  about  rent 
at  the  time  it  was  paid,  nor  did  Mohun  un- 
derstand that  the  payment  was  made  on  that 
account.  Prior  to  the  month  of  November 
in  that  year,  the  defendant  levied  under  three 
writs  of  feri  facias  upon  the  goods  of  Mo- 
hun, which  were  in  the  said  house  and  pre- 
mises :  the  second  of  these  writs  being  upon 
a  judgment  obtained  by  the  present  plaintiff, 
upon  notice  of  rent  in  arrear,  and  the  usual 
indemnity,  50/.  the  half  year's  rent,  which 
was  the  subject  of  the  present  action,  was 
paid  over  to  Tucker,  and  thereby  the  pro- 
ceeds of  the  sale  became  insufficient  to  sa- 
tisfy the  plaintiff's  judgment.  No  assign- 
ment of  die  term  was  ever  made,  nor  was 
the  consideration  money  paid.  Upon  these 
facts,  a  verdict  was  taken  for  the  plaintiff, 
with  liberty  to  move  for  a  nonsuit,  or  to  re- 
duce the  verdict  to  12/.,  the  sum  which  the 
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landlord  had  agreed  to  allow  for  fixtures. 
Accordingly,  a  rule  nisi  having  been  ob- 
tained, 

Mr.  Marriott  and  Mr.  F.  Kelly  shewed 
cause. — Tucker,  to  whom  the  defendant  paid 
over  the  money  as  rent,  had  no  power  to  dis- 
train ;  and,  therefore,  was  not  entitled  to  re- 
ceive it  under  the  statute  of  Anne.  There  had 
been  no  demise,  and  there  had  been  no  re- 
servation of  the  reversion,  both  of  which  are 
essential  to  confer  the  right  of  distress. 
Dunk  v.  Hunter  (1)  is  a  clear  authority 
against  the  defendant ;  and  shews  that  the 
agreement  in  question  did  not  amount  to  a 
demise.  It  was  not  an  absolute,  but  a  con- 
ditional agreement  for  the  payment  at  the 
rate  of  100/.  a  year,  if  the  house  was  made 
fit  for  habitation,  by  the  building  of  another 
room  and  completing  certain  alterations  by 
a  particular  day,  otherwise  that  rent  was 
not  intended  to  be  paid  :  It  was  rent  at  the 
rate  of  100/.  per  annum,  no  time  of  pay- 
ment being  limited  ;  but  the  reservation  of 
rent  ad  ratatn  has  been  held  void :  Parker 
▼.  Harris.  (2)  There  was  uncertainty  then 
as  to  the  amount  of  the  rent,  and  uncertainty 
as  to  the  time  when  it  was  to  become  pay- 
able ;  the  remedy  by  distress,  in  case  of 
non-payment,  would  not  have  been  justi- 
fied ;  and  the  defendant,  therefore,  paid 
over  the  money  illegally. 

Mr.  Campbell  contriL — The  real  question 
is,  whether  the  defendant  in  his  office  of 
sheriff  was  bound  by  the  statute  to  pay  the 
money  as  arrears  of  rent  before  he  removed 
the  goods.  It  is  contended  he  was.  This 
agreement  amounts  to  a  demise.  Till  the 
assignment  there  stipulated  was  made,  the 
legal  estate  was  in  Tucker :  Mohun  held 
as  his  tenant,  and  was  liable  to  pay  the  rent 
of  100/.  per  annum  from  the  day  he  took 
possession  of  the  premises.  The  allowance 
and  the  alterations  to  be  made  by  Tucker, 
which  have  been  called  a  conditional  agree- 
ment, would  be  the  subject  of  a  cross  de- 
mand, but  could  not  defeat  the  claim  for  rent. 
Dunk  v.  Hunter  is  clearly  distinguishable, 
as  the  express  grounds  of  decision  in  that 
case  were,  that  there  was  no  fixed  rent,  and 
no  certain  day  from  which  the  payment  was 
to  commence.  Here,  both  these  are  ascer- 
tained; and  consequently,  the  agreement, 
although  there  are  no  actual  words  of  de- 


mise, which  is  not  necessary,  must  be  held 
to  be  a  demise  in  fact,  and  to  have  made  it 
compulsory  upon  the  sheriff  to  pay  over  the 
money  as  rent  in  arrear. 

Lord  Chief  Justice  Abbott. — We  are  of 
opinion,  that  by  this  agreement,  there  was 
a  fixed  rent ;  and,  therefore,  that  the  rela- 
tion of  landlord  and  tenant  was  constituted* 
Then  will  come  the  question,  whether  any 
abatement  should  be  made  in  the  rent,  in 
respect  of  the  12/.  agreed  to  be  allowed  by 
Tucker  to  Mohun.  If  it  was  intended,  that 
there  should  be  any  abatement,  then  the 
rent  would  not  be  fixed :  but  I  think  it  was 
not  to  go  in  reduction  of  rent  so  as  to  make 
it  not  sufficiently  fixed.  The  12/.  however, 
ought  to  be  allowed,  and  the  verdict  may, 
therefore,  be  reduced.     Accordingly, 

Rule  absolute  for  the  reduction 
of  the  verdict* 

Note. — For  the  course  of  construction 
adopted  by  the  courts  in  determining  whe- 
ther an  instrument  of  the  same  nature  as 
that  which  formed  the  subject  of  the  pre- 
sent case,  is  to  be  considered  as  an  actual 
demise,  or  only  as  an  agreement  for  a  future 
lease  or  purchase,  the  following  cases  may 
be  referred  to :  GoodtitU  dent.  Estwick  v. 
Way;  (?)  Dot  dem.  Coore  v.  Clare;  (4) 
Barry  v.  Nugent ;  (5)  Doe  dem.  Jackson  v. 
Ashburner;  (6)  Doe  dem.  Bromfieldv.  Smith  ; 
(7)  Poole  v.  Bentley ;  (8)  Tempest  v.  Ran- 
ting ;  (9)  Doe  dem.  Walker  y.  Groves ;  (10) 
Morgan  dem.  Dorvling  v.  BUsell.  (11) 
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Costs — Borough  of  Southwark. 

It  is  no  longer  obligatory  on  a  plaintiff  to 
resort  to  the  Southwark  Court  of  Requests 
for  a  debt  under  61.,  the  defendant  residing 
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3)  1  Term  Rep.  785. 

4)  9  Term  Rep.  739. 
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[7)  6  Eaat,  530. 
'8)  19  East,  168. 
:9)  13  East,  18. 
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within  the  jurisdiction  of  that  Court.  The 
act  which  deprived  the  plaintiff  of  costs  in 
such  a  case,  (46  Geo.  3.  c.  87.)  has  been  re* 
pealed,  (4  Geo.  4.  c.  124.) 

Mr.  Chitty  had  obtained  a  rule,  calling 
upon  the  plaintiff  to  shew  cause  why  a  sug- 
gestion should  not  be  entered  upon  the  roll 
to  deprive  the  plaintiff  of  his  costs.  This 
was  obtained  on  an  affidavit  that  the  sum  re- 
covered by  the  plaintiff  was  under  51.,  and 
that  at  the  time  of  the  commencement  of 
the  action,  the  defendant  resided  within  the 
jurisdiction  of  the  Court  of  Requests  for  the 
borough  of  Southwark.  The  act  which,  in 
such  a  case,  deprived  the  plaintiff  of  costs, 
was  the  46  Geo.  3.  c.  87. 

Mr.  Barstow  shewed  cause. — It  is  no 
longer  obligatory  on  the  plaintiff  to  resort 
to  the  borough  court.  The  act  4  Geo.  4. 
c.  124.  contains  a  clause  (sect.  16.)  repeal- 
ing so  much  of  the  46  Geo.  3.  as  went  to 
deprive  the  plaintiff  of  costs  in  a  case  like 
the  present.  The  act  by  its  title  undoubt- 
edly professes  to  be  passed  in  order  to  give 
greater  effect  to  the  46  Geo.  3. ;  but  the 
words  of  the  clause  of  repeal  are  clear  and 
positive.  It  is  true,  that  the  last-mentioned 
act  is  not  noticed  in  the  books  of  practice  ; 
but  those  who  apply  for  such  a  rule  must 
be  bound  to  know  the  law :  and  the  rule 
should  therefore  be  discharged  with  costs. 

Mr.  Chitty,  under  these  circumstances* 
submitted,  that  the  rule  should  not  be  dis- 
charged with  costs ;  but  the  Court  ordered 
that  it  be 

Discharged  with  costs. 
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Power — Appointment—Revocation. 

A  married  woman  having,  in  the  event  of 
her  dying  tn  her  husband's  lifetime,  a  power 
of  appointing  certain  freehold  messuages  by 
will,  attested  by  three  witnesses  ;  ana\  in  the 
event  of  her  surviving  her  husband,  a  power 
of  appointing  by  deed  or  writing,  attested  by 
.two  witnesses :  during  the  coverture  she  made 
a  will,  attested  by  three  witnesses,  devising 
the  messuages  to  her  husband  in  fee ;  after- 
wards by  deed,  attested  by  two  witnesses,  she 


appointed  them  to  uses  and  trusts  altogether 
inconsistent  with  the  disposition  made  by  her 
will,  and  she  subsequently  died  in  the  lifetime 
of  her  husband : — Held,  that  the  deed  did 
not  operate  as  a  revocation  of  the  will. 

This  was  a  case  directed  for  the  opinion  of 

the  Court  by  Lord  Gifford,  then  Master  of 

the  Rolls. 

CASE. 

By  indentures  of  lease  and  release  of  the 
3d  and  4th  May  1799,  and  a  recovery  suf- 
fered in  pursuance  thereof,  certain  messuages 
were  limited  to  such  uses,  and  upon  such 
trusts  as  Catherine  Merriman,  whether  sole  or 
married,  and  not  withstanding  any  coverture, 
by  deed,  to  be  by  her  signed,  sealed,  and  de- 
livered in  the  presence  of,  and  to  be  attest- 
ed by  two  credible  witnesses,  should  direct  or 
appoint ;  and  in  default,  subject  to  such 
direction  or  appointment,  to  the  use  of  a 
trustee  and  his  heirs,  during  the  life  of  the 
said  Catherine  Merriman,  without  impeach- 
ment of  waste,  in  trust  to  preserve  contin- 
gent remainders ;  and  upon  trust,  for  the 
separate  use  of  the  said  Catherine  Merriman ; 
and  after  her  decease,  to  such  uses  as  she 
the  said  Catherine  Merriman,  whether  sole 
or  married,  and  notwithstanding  any  cover- 
ture, by  her  last  will  and  testament  in  writ- 
ing, to  be  by  her  signed,  sealed  and  pub- 
lished in  the  presence  of,  and  to  be  attested 
by  three  credible  witnesses,  should  direct 
or  appoint ;  and  in  default  of  such  appoint- 
ment, to  the  use  of  all  the  children  of  the 
said  Catherine  Merriman,  in  equal  shares, 
as  tenants  in  common  in  tail,  with  remain- 
ders over. 

By  indentures,  bearing  date  the  4th  "No- 
vember 1800,  being  the  marriage  settle- 
ment of  the  said  Catherine  Merriman  and 
Beebey  Eilbeck,  the  said  C.  M.,  in  exercise 
of  the  general  power  of  appointment  given 
to  her  by  the  said  indenture  of  the  4th  May 
1799,  appointed  the  messuages  in  question 
to  the  use  of  herself,  her  heirs  and  assigns, 
till  the  intended  marriage  should  take  place ; 
and  after  the  solemnization  thereof,  to  the 
use  of  trustees  and  their  heirs,  during  the 
joint  lives  of  the  said  Beebey  Eilbeck  and 
her  the  said  Catherine  Merriman,  upon  trust 
for  her  separate  use ;  and  in  case  the  said 
Catherine  Merriman  should  depart  this  life 
in  the  lifetime  of  the  said  Beebey  Eilbeck, 
her  intended  husband,  then,  after  her  de- 
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cease,  to  iuch  uses  as  the  said  Catherine 
Merriman,  notwithstanding  her  intended  co- 
verture, by  her  last  will  and  testament  in 
writing  to  be  by  her  signed,  sealed,  pub- 
lished and  declared  in  the  presence  of,  and 
to  be  attested  by  three  or  more  credible  wit- 
nesses, should  direct  or  appoint:  and  in  de- 
fault of  such  direction  or  appointment,  and 
subject  thereto,  to  such  uses  as  were  by  the 
said  indenture  of  the  4th  May  179  9,  declared 
concerning  the  said  premises,  from  and  im- 
mediately after  the  decease  of  the  said  Ca- 
therine Merriman,  or  such  of  them  as  should 
be  then  capable  of  taking  effect ;  but  in  case 
the  said  Beebey  Eilbeck  should  depart  this 
life  in  the  lifetime  of  the  said  Catherine  Merri- 
man, then  to  such  uses  as  she  the  said  Cathe- 
rine Merriman,  by  deed  signed,  sealed  and 
delivered  in  the  presence  of,  and  to  be  attest- 
ed by  two  credible  witnesses,  should  direct 
or  appoint :  and  in  default  of  and  subject  to 
such  direction  or  appointment,  to  all  and 
every  other  the  uses  declared  concerning 
the  same  premises,  by  the  said  indenture  of 
the  4th  May  1 799,  or  such  of  them  as  should 
be  then  capable  of  taking  effect. 

The  marriage  between  the  said  Catherine 
Merriman  and  Beebey  Eilbeck  took  place ; 
and  afterwards  by  her  will,  bearing  date 
the  24th  December  1800,  and  duly  attested 
by  three  witnesses,  the  said  Catherine  Eil- 
beck, in  exercise  of  her  power  under  the 
indenture  of  the  4th  November  1800,  de- 
vised the  messuages  in  question  to  her  hus- 
band Beebey  Eilbeck  in  fee. 

Afterwards,  by  indenture  bearing  date 
8th  October  1811,  and  made  between  the 
said  Beebey  Eilbeck  of  the  one  part,  and 
the  said  Catherine  Eilbeck  of  the  other  part, 
after  fully  reciting  the  indentures  of  the  3d 
and  4th  May  1 799,  so  far  as  regards  the 
general  power  of  appointment  thereby  given 
to  the  said  Catherine  Eilbeck,  and  the  re- 
covery, and  not  reciting  or  taking  any  no- 
tice of  the  indenture  of  4th  November  1800, 
but  reciting  the  marriage,  and  that  the  said 
Catherine  Eilbeck  was  desirous  to  settle, 
limit,  and  appoint  the  said  messuages  to  the 
uses  thereinafter  mentioned, — it  is  witness- 
ed, that,  in  order  to  carry  the  said  intention 
into  effect,  and  for  divers  good  causes  and 
considerations,  she  the  said  Catherine  Eil- 
beck, by  virtue  of  her  power  did  limit,  di- 
rect and  appoint,  that  the  said  messuages 
should  be  and  enure  to  the  use  of  the  said 


Beebey  Eilbeck  during  his  life ;  and  after 
his  decease,  to  the  use  of  the  said  Catherine 
Eilbeck  for  her  life  ;  and  after  her  decease, 
to  the  use  of  all  the  children  of  the  said 
Catherine  Eilbeck,  by  the  said  Beebey  Eil- 
beck, as  she  the  said  Catherine  Eilbeck 
should  by  deed  appoint ;  and,  in  default  of 
such  appointment,  to  the  use  of  all  such 
children  as  tenants  in  common  in  tail,  with 
remainder  to  the  use  of  the  said  Beebey 
Eilbeck  in  fee. 

This  deed  was  attested  by  two  witnesses 
only. 

The  said  Catherine  Eilbeck  afterwards 
died  in  the  lifetime  of  her  said  husband  Bee- 
bey Eilbeck.  It  is  submitted,  that  the  will 
of  Catherine  Eilbeck  was  a  due  execution  of 
the  power  given  to  her  by  the  marriage  set- 
tlement; and  that  no  estate  or  interest  pass- 
ed by  the  deed  of  the  8th  October  1811 : 
but  the  question  for  the  opinion  of  the  Court 
was,  whether  the  indenture  of  the  8  th  Octo- 
ber 1811,  operated  as  a  revocation  of  the 
will  of  Catherine  Eilbeck,  bearing  date  the 
24th  December  1800. 

Mr.  Swan. — The  will  was  not  revoked. 
The  Statute  of  Frauds  29  Car.  2.  c.  3.  s.  6. 
provides,  that  no  will  touching  real  pro- 
perty shall  be  revoked,  except  by  writing, 
attested  by  three  witnesses.  But,  indepen- 
dent of  the  statute,  this  deed  cannot  pre- 
vail as  a  revocation  of  the  will.  This  deed 
is  inoperative  for  its  intended  purpose.  The 
wife  had  no  power  to  execute  this  appoint- 
ment, except  by  a  will  in  the  presence  of 
three  witnesses,  unless  she  survived  her  hus- 
band. This  deed  was  executed  in  her  hus- 
band's lifetime  ;  and  was  altogether  inope- 
rative :  and  it  has  been  decided,  that  a  deed 
which  is  inoperative  as  an  appointment,  shall 
not  be  a  revocation  of  a  previous  instrument 
executed  according  to  the  Statute  of  Frauds : 
Ex  parte  Earl  of  Ilchester%{\)  wherein  all 
the  old  authorities  are  cited.  But  the  case 
of  Matthew t  v.  VenabUs($)  is  in  point,  to 
shew,  that  such  a  deed  as  the  present  is  not 
a  revocation  of  a  will  properly  executed. 

Mr.  Nichols  contra.  —  The  statute  of 
Frauds  does  not  apply  to  the  execution  of 
a  power  unless  so  directed  by  the  creator 
of  the  power :  Wilke  v.  Holme.  (8)  It  may 
be  conceded,  that  the  deed  in  question  was 

(1)  rVe*.S48. 

3)  tBing.136;  91(00116, 986;  3l*wJ.C.P.li4. 
$)  9  Mod.  465. 
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inoperative  as  an  appointment ;  but  it  may 
yet  stand  good  as  a  revocation  of  the  will. 
The  intention  is  clearly  shewn;  because  the 
trusts  of  the  deed  are  quite  inconsistent  with 
the  previous  will.  It  is,  therefore,  a  revo- 
cation by  the  roost  solemn  instrument  known 
to  the  law,  short  of  a  record.  The  case  of 
Shove  v.  Pincke  (4)  is  an  authority  to  shew, 
that  a  deed,  which  is  bad  as  an  appointment, 
may  stand  as  a  revocation  of  a  will ;  "  for," 
Lord  Kenyon  says,  "  even  supposing  it  was 
an  inadequate  conveyance  for  the  purpose 
for  which  it  was  intended,  still,  if  it  de- 
monstrate an  intention  to  revoke  the  will, 
it  amounts,  in  point  of  law,  to  a  revocation." 

The  Court  took  time  to  consider,  and  af- 
terwards sent  a  certificate  intimating  their 
opinion,  that  the  deed  of  8th  October  1811, 
did  not  operate  as  a  revocation  of  the  will. 
(See  same  case,  p.  62,  Cases  in  Chancery, 
in  this  volume.) 
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Stamp— Vendor  and  Purchaser. 

1.  An  agreement  by  an  intended  purchaser 
to  relinquish  to  a  third  person  the  benefit  of 
his  contract  with  the  vendor,  does  not  require 
an  ad  valorem  stamp  on  the  amount  of  the 
purchase  money* 

2.  Where  a  purchaser  abandons  the  con- 
tract by  requiring  more  title  than  he  ought, 
or  more  than  he  bargained  for,  semble,  that 
it  is  not  necessary  to  tender  him  a  draft  con- 
veyance  previously  to  bringing  an  action 
against  him  for  damages,  by  reason  of  the 
breach  of  his  contract. 

This  was  an  action  of  assumpsit  The 
declaration  set  out  an  agreement,  dated 
22d  March  1824,  between  Marston  Bus- 
zard  and  John  Goodacre  of  the  one  part,  and 
plaintiff  of  the  other  part,  by  which  they, 
in  consideration  of  70001.  to  be  paid  them 
by  plaintiff,  agreed  to  present  the  nominee 
of  die  plaintiff  to  the  rectory  of  Presteigne, 
in  the  county  of  Hereford,  on  the  next  va- 
cancy, and,  within  the  time  therein  men- 
tioned, to  adduce  a  marketable  title  to  the 
said  rectory.     It  then  set    out    another 

.  (4)  5  Tom  Rep.  124. 


agreement,  dated  the  12th  July  1824,  be- 
tween Buszard  and  Goodacre  (with  the  con- 
sent of  the  plaintiff)  and  the  defendant, 
whereby  Buszard  and  Goodacre,  with  the 
consent  of  the  plaintiff,  agreed  to  sell  the 
next  presentation  of  the  said  rectory  to  the 
defendant,  for  the  sum  of  75001.,  and  the 
defendant  agreed  to  purchase  the  same  on 
having  such  title  as  they  had  received  from 
Lord  Oxford  and  Lord  Harley,  and  their 
trustee  Mr.  Moore;  with  their  covenant  for 
return  of  the  money  in  the  event  of  their 
being  unable  to  procure  the  nominee  of  the 
defendant  induction  and  quiet  possession 
of  the  said  living,  for  six  months  after  the 
next  vacancy :  the  defendant  to  have  the 
option  of  paying  the  70001.,  part  of  the 
76001.  to  Buszard  and  Goodacre,  or  to 
have  the  same  invested  in  their  names 
and  the  defendant's  trustee,  the  defen- 
dant paying  interest  at  51.  per  cent,  on  the 
7000?.,  and  receiving  the  dividends  re- 
sulting from  the  same ;  the  defendant  pay- 
ing at  Michaelmas  then  next,  the  remaining 
sum  of  600/.,  absolutely  to  the  plaintiff,  with 
the  consent  of  Buszard  and  Goodacre.  It 
then  averred  mutual  promises  between  the 
plaintiff  and  defendant,  to  perform  the 
agreement,  and  that  afterwards  Bustard 
died  leaving  Goodacre  surviving ;  and  that 

Slaintiff,  Buszard  and  Goodacre,  and  after 
luszard's  death,  plaintiff  and  Goodacre  had 
been  ready  and  willing,  ore. ;  and  that  al- 
though Buszard  and  Goodacre  did  deliver  to 
the  defendant  an  abstract  of  such  title  as 
they  had  received  from  Lord  Oxford  and 
Lord  Harley,  and  their  trustee  Mr.  Moore, 
and  offered  to  make  and  convey  to  him  such 
title,  according  to  the  terms  of  the  agree- 
ment ;  and  although  Michaelmas  next  fol- 
lowing the  agreement  had  elapsed,  and  Bus- 
zard and  Goodacre  had  consented  to  defen- 
dant's paying  plaintiff  the  500/., — the  defen- 
dant in  breach  of  his  agreement,  had  re- 
fused to  pay.  There  were  other  counts ; 
but  nothing  turned  on  the  pleadings. 

Plea — The  general  issue. 

The  cause  was  tried  before  the  Lord  Chief 
Justice,  at  the  Sittings  after  Michaelmas 
term  1825,  when  a  verdict  was  found  for  the 
plaintiff,  subject  to  a  case,  of  which  the  fol- 
lowing is  the  substance  : — 

CASE. 

On  the  22nd  March  1824,  an  agreement 
in   writing  was    made   between   Messrs. 
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Goodacre  and  Buszard  and  the  plaintiff,  as 

follows  :— 

••  Agreement  between  the  undersigned, 
Marston  Buszard,  of  Lutterworth,  in  the 
county  of  Leicester,  banker,  on  behalf  of 
himself  and  his  partner,  John  Goodacre,  of 
the  same  place,  banker,  and  their  respective 
heirs,  executors,  and  administrators,  of  the 
one  part,  and  the  undersigned  Edward  Coke 
Wilmot,  of  Vincent's-square,  Westminster, 
on  behalf  of  himself,  and  his  heirs,  execu- 
tors, and  administrators,  of  the  other  part, 
as  follows,  that  is  to  say  t 

"  In  consideration  of  the  sum  of  7000/.  to 
be  paid  in  manner  hereinafter  mentioned, 
he  the  said  Marston  Buszard,  doth  hereby 
for  himself,  and  his  said  partner  John  Good* 
acre,  agree  to  present  such  person  to  the  rec- 
tory of  Presteigne,  in  the  county  of  Hereford, 
vacant  by  or  immediately  upon  the  death, 
resignation,  or  sooner  determination,  of  the 
present  incumbent,  the  Rev. — Bebee, with 
all  the  great  and  small  tithes,oblations,  obven- 
tions,  dues,  appendages,  rights,  emoluments, 
commodities,  and  appurtenances  whatsoever, 
to  the  same  belonging,  or  in  anywise  apper- 
taining, as  he  the  said  Edward  Coke  Wil- 
mot, his  executors,  administrators  or  assigns, 
shall  nominate  or  appoint :  and  further,  that 
he  the  said  Marston  Buszard,  shall  forthwith 
furnish  an  abstract  of  title  to  the  same  pre- 
sentation, and  deduce,  at  the  costs  and 
charges  of  himself  and  his  said  partner,  or 
one  of  them,  a  good,  valid,  and  marketable 
title  to  the  same ;  and  also  execute  a  proper 
conveyance  of  the  same  to  him,  the  said  E. 
C.  Wilmot,  his  executors,  administrators  and 
assigns  ;  such  conveyance  to  be  prepared  at 
the  expense,  costs  and  charges  of  the  said 
E.  C.  Wilmot,  his  executors,  administrators, 
or  assigns.  And  it  is  hereby  mutually 
agreed  between  the  said  parties  hereto,  that 
8500/.  one  moiety  of  the  said  sum  of  7000/., 
the  purchase  or  consideration  money  for  the 
said  next  presentation  to  the  said  living  or 
rectory,  shall  be  paid,  with  interest  for  the 
same,  at  the  rate  of  5/.  per  cent*,  on  or  before 
the  24th  June  next,  and  3500/.  the  remain- 
ing moiety  of  the  said  purchase  or  conside- 
ration money,  shall  be  paid  on  or  before  the 
29th  September  next,  with  interest  for  the 
same,  at  the  rate  aforesaid,  in  the  mean- 
while :  in  witness,"  &c. 

The  12th  July  1824,  another  agreement 
was  entered  into  between  the  said  Messrs. 


Goodacre  and  Buszard  and  the  defendant, 
as  follows :  "  Memorandum,  July  12, 1824. 
Messrs.  Goodacre  and  Buszard,  of  Lutter- 
worth, bankers,  with  the  consent  of  Mr.  E.  C. 
Wilmot,  agree  to  sell  to  Thomas  Wilkinson, 
Esq.  of  Nether  Hall,  Suffolk,  the  next  pre- 
sentation to  the  living  of  Presteigne,  Radnor- 
shire, (which  they  have  purchased  of  Lord 
Oxford,)  for  the  sum  of  7500/.,  to  be  paid 
for  at  Michaelmas  next,  on  having  such  title 
as  they  have  received  from  Lord  Oxford, 
and  Lord  Harley,  and  their  trustee  Mr. 
Moore :  with  their  covenant  for  return  of 
the  money  in  the  event  of  their  being 
unable  to  procure  the  nominee  of  Mr.  Wil- 
kinson induction  and  quiet  possession  of 
the  living  for  six  months  after  the  next  va- 
cancy of  the  same.  Mr.  Wilkinson  to  have 
the  option  of  paying  the  7000/.,  part  of 
the  7500/.,  absolutely,  to  Messrs.  Good- 
acre  and  Buszard,  or  to  have  the  same  in- 
vested in  their  names  and  that  of  Mr.  Wil- 
kinson's, trustee;  he,  Mr.  Wilkinson  paying 
interest  at  67.  per  cent,  on  the  7000/., 
and  receiving  the  dividends  or  interest 
resulting  from  the  same.  Mr.  Wilkin- 
son paying  at  Michaelmas  the  remaining 
600/.  absolutely,  to  Mr.  Wilmot,  with 
Messrs.  Goodacre  and  Buszard's  consent. 
"  M.  Buszard,  for  Goodacre  and  Buszard. 
41  George  Booth  Tyndale,for  Mr.  Wilkinson. 

At  the  foot  of  which  agreement  was  writ- 
ten and  signed  by  the  plaintiff,  as  follows — 

44  I  hereby  ratify  on  my  part  the  above 
agreement. 

44  Edward  Coke  Wilmot." 

The  above  mentioned  agreement  of  the 
22d  March  1824,  was  stamped  with  a  1/. 
stamp. 

An  abstract  of  the  title  to  the  said  next 
presentation,  was  delivered  to  the  defen- 
dant's attorney,  on  or  about  the  20th  June 
1824,  a  copy  of  which  accompanies  this 
case,  but  its  contents  turned  out  not  to  be 
material.  It  set  out  several  deeds,  two 
only  of  which  were  in  the  possession  of  the 
vendors,  and  those  were  in  due  time  shewn 
to,  and  examined  by  the  defendant's  attorney, 
and  were  well  executed,  and  corresponded 
with  the  said  abstract ;  bnt  no  other  of  the 
deeds  or  muniments  of  title  set  forth  in  the 
abstract  were  at  any  time  produced  to  the 
defendant  or  his  attorney. 

The  defendant  after  July  1 824,  offered 
the  benefit  of  the  defendant's  interest  under 
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die  said  agreement  for  sale,  such  as  it  waa« 
if  the  purchaser  chose  to  take  his  chance. 

After  the  death  of  Mr.  Bussard,  and  be- 
fore the  29th  September  1824,  Mr.  Good- 
acre's  attorney  required  the  defendant  to 
pay  the  7000/.,  and  offered  to  enter  into 
a  covenant  pursuant  to  die  said  agreement. 

The  defendant  required  Messrs.  Good- 
acre  and  Biiasard's  attorney  to  give  him  an 
inspection  of  the  other  deeds  mentioned  in 
the  abstract,  which  they  did  not  do,  declaring 
it!  was  not  in  their  power. 

The  plaintiff;  on  the  29tfh  Sept.  1824,  de- 
manded the  500/.,  but  never  tendered  any 
draft  of  conveyance  to  the  defendant*  Mars* 
ton  Buaaard  died  on  the  22nd  October 
1824.  Goodacre  does  not  assent,  but  ob- 
jects to  the  payment  over  of  the  500L  to  the 
plaintiff;  no  evidence  was  given,  on  the 
part  of  the  plaintiff,  of  any  assent  by  the 
devisees,  or  representatives  of  Marston  Bua- 
aard, or  by  either  Mr.  Andrew  Burt,  or  Mr. 
John  Moore,  who  are  both  mentioned  in  the 
abstract. 

No  money  was  ever  paid  by  the  plaintiff 
to  Goodacre  and  Bussard,  or  either  of  them. 

The  questions  for  the  opinion  of  the  Court 


1st.  Is  the  stamp  on  the  said  agreement 
of  the  22nd  March  1824,  sufficient? 

2nd.  Is  the  plaintiff,  under  the  circum- 
stances, entitled  to  recover  the  said  sum  of 
500/.? 

If  the  Court  should  be  of  opinion  in  the 
affirmative,  a  verdict  to  be  entered  accord- 
ingly. If  in  the  negative,  a  nonsuit  to  be 
entered. 

Mr.  CkiUy,  for  the  plaintiff.— The  first 
objection  raised  by  the  defendant  is  upon 
the  stamp  act,  55  Geo.  8.  c.  184,  The 
agreement  in  question  had  a  1/.  stamp* 
which  was  the  proper  one ;  but  the  defen- 
dant, contends,  that  it  should  have  been  an 
ad  valorem  stamp,  according  to  the  terms  of 
the  act,  under  the  head  "conveyance/' 
There  are,  however,  no  words  in  that  part 
of  the  act  which  describe  such  an  instru- 
ment as  the  present ;  for  the  plaintiff  had 
no  right,  tide,  interest,  or  claim  upon  the 
property,  though  he  might  have  equity  to 
compel  a  specific  performance.  To  hold 
otherwise,  would  be  to  hold  the  necessity  of 
two  ad  valorem  stamps  upon  one  sale ;  for 
there  can  be  no  question  that  the  ad  valorem 
duty  would  be  chargeable  on  the  convey- 


ance from  Buszard  and  Goodacre  to  the 

defendant.  The  second  objection  appears 
to  be,  chiefly,  that  the  plaintiff  cannot  «ue 
upon  the  second  agreement,  because  he  was 
no  party  to  it;  but  the  plaintiff  became  a 
party  by  his  adoption  of  it,  and  that  is  suf- 
ficient. The  defendant  has  no  right  to  ex- 
clude the  plaintiffs  (torn  the  second  agree- 
ment, in  order  to  raise  a  vexatious  objection 
to  the  tide.  The  defendant  is  a  stranger  to 
the  transaction,  except  in  respect  of  the 
second  agreement ;  and  by  that  he  agrees  to 
take  such  title  as  had  been  furnished  to 
Bussard  and  Goodacre,  by  Lord  Oxford 
and  Lord  Harley.  The  third  objection  to 
the  plaintiff's  right  of  action  may  be,  that 
there  has  been  no  subsequent  consent  by 
Busaard'a  representatives;  but  such  con- 
sent was  not  necessary.  The  consent  had 
already  been  given  by  the  agreement ;  it  was, 
in  fact,  a  part  of  the  agreement,  and  could 
not  afterwards  be  recalled.  It  was  a  part 
of  the  consideration  for  the  plaintiff  giving 
up  his  bargain.  The  next  objection  may ' 
be,  that  no  draft  was  tendered  to  the  defen- 
dant ;  but  die  answer  to  such  an  objection 
is,  that  it  was  no  part  of  the  plaintiff's  busi- 
ness to  tender  a  draft.  The  plaintiff  was 
not  to  convey,  nor  would  he  be  a  necessary 
party  to  any  conveyance ;  as  he  had  never 
any  legal,  and  had  parted  with  his  equitable 
interest.  The  defendant  had  offered  to  him 
all  that  he  bargained  for  :  and  he  seems  to 
have  thought  himself  that  nothing  further 
remained  to  be  done,  for  he  offered  to  sell 
his  interest. 

Mr.  D.  F.  Jones,  contra. — The  first 
agreement  should  have  had  an  ad  valorem 
stamp,  as  upon  a  conveyance.  From  the  na- 
ture of  the  property  which  was  the  subject 
matter  of  sale,  the  instrument  would  have 
the  effect  of  a  conveyance.  If  a  vacancy 
had  taken  place  between  the  agreement  and 
the  execution  of  the  formal  conveyance,  the 
purchaser  would  have  been  entided  to  pre- 
sent. Secondly,  the  plaintiff  is  not  in  a 
condition  to  sue ;  for  the  •  assent  of  Good- 
acre,  the  surviving  purchaser,  is  expressly 
negatived.  Thirdly,  the  plaintiff  has  not 
done  all  diat  he  was  bound  to  do.  The  de- 
fendant was  at  least  entided  to  a  sight  of 
all  the  deeds  mentioned  in  the  abstract; 
even  though  he  were  to  take  the  tide  as 
disclosed  by  the  abstract  itself.   In  /cuss  v. 
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Barkley,  (1)  it  was  held,  that  before  such 
air  action  as  the  present  can  be  maintained, 
the  plaintiff  must  have  done  all  in  his  power, 
and  in  that  case  a  draft  was  tendered. 
Mr.  ChUty,  in  reply,  was  stopped. 

The  Court  were  of  opinion,  that  the  plain- 
tiff was  entitled  to  recover.  First,  the 
agreement  was  no  conveyance,  either  in  its 
effects  or  in  the  intention  of  the  parties. 
Secondly!  the  plaintiff  was  to  give  only 
such  title  as  he  had  from  Lord  Oxford  and 
Lord  Harley,  and  he  had  done  so.  It  was 
unnecessary  to  tender  a  draft,  because  the 
defendant  required  more  title  than  could  be 
given  to  him,  and  more  than  he  bargained 
for.  It  would  have  been  idle  to  tender  him 
a  draft  when  he  had  refused  the  title. — 
Thirdly,  the  assent  of  Bussard  and  Goodacre 
was  an  essential  part  of  the  contract ;  a  part 
of  the  agreement  for  the  plaintiff  giving  up 
his  bargain :  it  was  an  assent  incorporated 
in  the  agreement,  and  could  not  be  after- 
wards recalled. 

Judgment  for  the  plaintiff. 
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1827. 
May  19. 

Practice — Bail  by  Affidavit, 

A  defendant  who  gives  several  notices  of 
justification  by  affidavit,  but  each  notice  re- 
ferring to  the  same  baUf  is  not  bound  to  pay 
costs  in  respect  of  former  notices. 

The  defendant  moved  to  justify  his  bail 
by  affidavit :  the  plaintiff  applied  for  costs, 
the  defendant  having  given  three  previous 
notices  of  justification  of  the  same  bail ;  and 
the  question  was,  whether  the  rule  in  such 
a  case,  which  imposed  costs  on  the  defen- 
dant, applied  to  country  bail. 

Mr.  Comyn  contended,  that  it  did  not ; 
and 

Mr.  Busby,  that  it  did. 

Mr.  Justice  Bay  ley,  on  the  following  day, 
stated,  that  he  had  conferred  with  the  other 
Judges,  and  they  were  all  of  opinion,  that 
the  rule  in  question  did  not  apply  to  country 
bail. 

Costs  refused. 
(1)  DongL  664. 
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Landlord  and  Tenant — Waiver  of  Forfei- 
ture. 

If  rent,  which  has  grown  due  after  a  for' 
feiture,  f>e  accepted  by  the  landlord,  with  a 
knowledge  of  the  forfeiture,  such  acceptance 
is  a  revival  of  the  lease,  though  the  clause 
which  gives  the  forfeiture  declare,  that  by  the 
act  in  question,  the  lease  shall  be  absolutely 
"void." 

This  was  an  action  upon  an  agreement  for 
the  sale  to  the  plaintiff  of  the  lease  of  a  house. 
The  chief  question  was,  whether  the  supe- 
rior landlord  had  waived  a  forfeiture  of  the 
lease  or  not :  if  he  had,  the  plaintiff  was 
not  entitled  to  recover.  The  Lord  Chief 
Justice  on  the  trial  (Sittings  after  last  Mi- 
chaelmas term,)  was  of  opinion  that  he  had ; 
and  therefore  nonsuited  the  plaintiff.  The 
facts  were  these : 

The  lease  contained  *  proviso,  that,  on  a 
certain  event,  the  lease  should  be  "  void  ;" 
and  the  lessor  should  "  be  at  liberty  to  re- 
enter." That  event  did  occur,  so  as  to 
bring  this  provision  into  action.  The  land- 
lord, however,  with  a  knowledge  of  the 
fact,  received  rent  afterwards  ;  and  this,  in 
the  opinion  of  the  Lord  Chief  Justice,  was 
a  waiver  of  the  forfeiture. 

A  rule  having  been  obtained  to  set  aside 
the  nonsuit, 

Mr.  Gurncy  and  Mr.  E.  Lowes  shewed 
cause. — The  other  side  must  contend,  that 
no  receipt  of  the  rent,  after  the  forfeiture, 
could  revive  the  lease ;  and  that  it  became 
absolutely  void  upon  the  event  taking  place 
for  which  the  forfeiture  was  provided.  But 
clauses  of  this  description  only  mean,  that 
the  lease  shall  be  void  if  the  landlord  chooses. 
He  never  can  be  allowed  to  lie  by,  receiv- 
ing the  rent ;  thereby  perhaps  deceiving  the 
tenant, — but,  at  all  events,  treating  him  as 
a  tenant  under  that  lease  ;  taking  the .  rent 
under  the  lease  as  a  good  lease ;  and  then 
to  turn  round  upon  the  tenant,  by  reason 
of  an  old  act  of  forfeiture.  This  was  the 
construction  put  upon  such  a  lease  in  Doe  d. 
Bryan  v.  Banks,  (I)  and  Rede  v.  Farr.  (ft) 

Mr.  Scarlett  contra. — The  two  cases  cited 
do  not  apply.     The  first  was  determined  in 
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favour  of  the  landlord ;  the  tenant  not  be- 
ing allowed  to  set  up  his  own  act  of  forfei- 
ture against  the  landlord's  rights  under  the 
the  lease.  The  terms  of  the  lease  are  ex- 
press; and,  according  to  Co.  Litt.  215, 
"  where  the  estate  or  lease  is  ipso  facto  void, 
no  acceptance  of  the  rent  after  can  make  it 
to  have  a  continuance."  The  acceptance  of 
rent  cannot  make  it  a  new  lease.  The  te- 
nant might  obtain  relief  in  equity ;  but  at 
law  the  forfeiture  is  complete. 

The  Court  were  of  opinion,  that  the  clause 
in  question  rendered  the  lease  voidable  only 
at  the  option  of  the  landlord ;  but  not  ab- 
solutely void.  The  words  "  and  that  the 
lessor  might  re-enter,"  would  otherwise  be 
idle  and  useless.  They  gave  explanation  to 
the  previous  word  "  void :"  and  tney  shewed 
the  meaning  to  be,  that  the  lessor  might  in 
such  a  case  re-enter  if  he  would.  But  the 
receipt  of  the  rent,  with  the  knowledge  of  a 
prior  forfeiture,  was  a  waiver  of  that  forfei- 
ture :  it  was  the  making  of  an  election  given 
him  by  the  lease,  either  to  exact  the  forfei- 
ture or  to  waive  it.  It  would  be  unjust  to 
hold  otherwise  ;  for  the  landlord  would  be 
enabled  to  deceive  the  lessor,  and,  against 
good  faith,  to  bring  against  him  an  anti- 
quated act  of  forfeiture,  and  turn  him  out  of 
possession. 

Rule  discharged* 
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1827. 

May  22. 
Vendor  and  Purchaser. 

1.  If  the  vendor,  at  the  time  of  contracting 
to  sell,  has  no  title,  and  has  no  title  when  he 
calls  upon  the  purchaser  to  fulfil  one  of  the 
terms  of  the  contract — Semble,  that  the  pur- 
chaser may  abandon  the  purchase,  and  de- 
mand back  his  deposit. 

2.  A  deficiency  in  the  smallest  portion  of 
interest,  in  the  subject  of  sale,  either  as  to 
quantity  or  duration,  is,  at  lam,  a  total  want 
of  title. 

Accordingly — a  seller  contracted  to  grant 
a  lease  for  21  years  at  a  premium,  part  of 
which  was  to  be  paid  on  a  given  day;  and  on 
that  day,  he  required  payment  f  and  he  was  then, 
on  the  other  hand,  required  to  shew  his  title. 
He  did  not  then  shew  tt ;  whereupon  the  pur- 


chaser, abandoned  the  contract;  and  it  turn" 
ing  out  that  a  term  of  only  Jive  days  was 
outstanding,  of  which  the  seller  was  not  aware  : 
it  was  held,  that  the  purchaser  might  recover 
back  his  deposit ;  though  the  title  in  other 
respects  was  good,  and  though  the  seller  could 
no  doubt  have  gotten  in  the  Jive  days  time* 

This  was  an  action  of  assumpsit,  on  an 
agreement,  dated  31st  March  1826,  by  which 
the  defendant  agreed  to  grant  to  the  plain- 
tiff an  under  lease  of  a  house  therein  men- 
tioned, to  hold  from  the  29th  of  Septem- 
ber then  next,  for  21  years ;  the  rent  to 
commence  from  the  date  of  the  lease ;  in  con- 
sideration of  which  the  plaintiff  agreed  to 
pay  the  defendant  1000/. :  viz.  10  J.  at  the 
time  of  the  signing  of  the  agreement,  (which 
sum  had  been  accordingly  paid,  and  was 
now  sought  to  be  recovered  back,  under  the 
count  for  money  had  and  received);  the 
further  sum  of  901.  on  the  13th  of  April ; 
and  the  remainder  at  the  time  of  the  lease 
being  executed,  and  on  having  possession. 
The  defendant  to  clear  up  all  rent  and  taxes 
to  the  29th  of  September.  The  agreement 
did  not  mention  when  the  lease  was  to  be 
granted.  The  plaintiff  afterwards,  when  the 
time  came  for  paying  the  901.,  desired  to 
know  from  the  defendant  what  title  he  had 
to  grant  the  lease.  The  defendant  gave  no 
evidence  of  any  title  that  he  had  to  grant 
it ;  or  that  he  was  likely  to  acquire  one.  In 
point  of  fact,  he  had  a  good  title  to  grant 
the  lease,  except  for  a  short  term  of  Bve 
days,  which  was  vested  in  another  person ; 
and  to  whom  no  application  had  been  made 
up  to  the  time  of  the  trial,  the  defendant  not 
being  aware  of  the  existence  of  this  term. 
The  action  was  brought  before  the  29th  of 
September ;  and  if,  therefore,  the  defendant 
had  until  that  day  to  make  out  his  title,  and 
if  the  plaintiff  had  no  right  to  call  his  title 
in  question  before  that  time,  the  action  was 
brought  too  soon.  The  plaintiff  had  a  ver- 
dict for  the  10L ;  and  a  rule  having  been  ob- 
tained to  set  it  aside,  and  enter  a  nonsuit, 

Mr.  Scarlett  and  Mr.  Dodd  shewed  cause. 
—The  defendant  at  the  time  he  made  the 
contract  had  no  title.  He  never  acquired 
any  title  afterwards ;  and  he  cannot  resist 
the  action,  on  the  mere  supposition,  the  pos- 
sibility, that  he  would  be  able  to  acquire 
title  by  getting  the  five  days  term.  In  point 
of  fact,  he  did  not  do  so,  nor  take  any  steps 
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towards  doing  to ;  for,  up  to  the  time  of 
the  trial,  he  had  made  no  application  to  the 
person  in  whom  that  term  was.  If  the  de- 
fendant would  have  a  right  to  retain  the  1 0/., 
he  would  have  a  right  to  force  the  bargain  on 
the  plaintiff,  without  a  title :  and  this  is  entire- 
ly out  of  the  question.  The  case  ofBartlett  v. 
Tar  bin  (I)  shews,  that  in  such  a  case,  the  pur- 
chaser has  a  right  to  abandon  the  purchase. 

Mr.  Gurney  and  Mr.  Kelly,  contra. — It  is 
not  to  be  inferred  from  the  agreement,  that 
the  defendant  was  bound  to  make  out  his 
title  before  the  90/.  was  paid.  The  plain- 
tiff has  acted  on  the  assumption,  that  the 
defendant  was  to  make  out  the  title  before 
that  time ;  and  also  upon  the  assumption, 
that  there  was  no  title  at  all.  There  was  a 
good  title  except  as  to  the  five  days ;  and 
the  defendant  could  no  doubt  have  cleared 
that  up.  In  Thomson  v.  Miles,  (2)  Lord 
Kenyon  said,  "  If  a  party  sells  an  estate 
without  having  title,  but,  before  he  is  called 
upon  to  make  a  conveyance,  by  a  private 
act  of  parliament  gets  such  an  estate  as  will 
enable  him  to  make  a  title,  that  will  be  suffi- 
cient." Here,  the  plaintiff  had  never  ap- 
plied for  a  conveyance.  He  applied  for 
title  before  he  had  a  right  to  do  so,  and 
then  brings  his  action ;  though  the  title  was 
a  good  one,  except  as  to  the  five  days :  the 
objection  as  to  which  might  have  been  re- 
moved, and  the  setting  up  of  which  is  merely 
advancing  a  vexatious  objection. 

Lord  Tenter  den,  after  stating  the  facts,  ob- 
served— At  the  time  of  the  trial,  it  was 
proved  by  Roper,  that  at  that  time  Combes 
could  not  make  a  title,  there  being  a 
short  term  of  five  days  vested  in  another 
person,  to  whom  no  application  had  been 
made — not  merely  resting,  therefore,  upon 
the  want  of  title  .shewn  by  Combes,  but 
upon  the  negative  proved  on  the  other  side, 
so  as  to  shew  that  Combes  was  not  in  a  con- 
dition to  grant  the  lease.  It  would  be  un- 
just to  say,  that  Roper  was  compellable  to 
pay  the  90/.,  and  take  his  chance  as  to  the 
defendant  being  in  a  condition  hereafter  to 
complete  the  tide ;  therefore,  I  think,  under 
the  circumstances  of  this  case,  which  are 
very  special,  the  plaintiff  can  recover. 

The  other  Judges  concurred. 

Rule  discharged. 

1)  6T«mt.  *59. 
[J)  lE«p.N.P.184. 
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Partnership— Merger  of  Action  in  Fe- 
lony. 

1.  Where  money  belonging  to  other  per- 
sons has  been  brought  into  the  partnership 
fund  by  one  partner,  with  a  knowledge  of 
either  of  the  others,  the  partners  are  all  liable 
to  make  it  good. 

2.  The  maxim  that  "  the  civil  right  is  al- 
ways merged  in  the  felony"  is  not  universally 
correct,  and  must  be,  therefore,  taken  with 
qualification.  The  object  of  the  rule  is  to 
cause  public  justice  to  have  the  prior  claim  to 
satisfaction;  and,  wherever  public  justice 
has  been  satisfied,  the  private  right  becomes 
restored. 

Accordingly,— A  pevson  forged  a  power 
of  attorney,  under  which,  stock,  which  stood 
in  the  names  of  certain  trustees,  was  sold  out 
and  transferred  to  the  buyers.  The  sum 
produced  by  the  sale  was  carried  to  a  fund 
belonging  jointly  to  the  person  who  forged, 
and  his  partners.  Two  of  his  three  partners 
knew  of  the  money  thus  produced  being  car- 
ried to  their  partnership  fund ;  but  did  not 
know  that  it  was  produced  by  a  forgery.  The 
person  who  committed  the  offence  was  after- 
wards convicted  and  executed  for  another  for- 
gery :  no  laches  or  connivance  being  attribu- 
table to  the  trustees : — Held,  that  they  might 
adopt  the  transfer,  (though  as  against  them 
it  would  not  have  been  binding  ;  and  though 
it  originated  in  a  forgery ;)  and  recover  the 
amount  of  the  produce  from  the  other  part- 
ners. 

This  was  an  issue,  directed  by  the  Lord 
Chancellor,  to  try  whether  the  defendants, 
and  one  Henry  Fauntleroy,  were*  at  the  date 
and  issuing  forth  of  certain  commissions  of 
bankrupt  against  the  said  defendants  and 
the  said  Henry  Fauntleroy,  indebted  to 
the  said  plaintiffs  and  the  said  Henry  Faunt- 
leroy, in  any  and  what  sum  of  money.  His 
Lordship  having  ordered,  that  on  the  trial 
of  that  issue,  no  objection  should  be  taken 
to  the  proceeding  to  the  final  determination 
of  the  said  issue,  on  the  ground,  that  the 
said  Henry  Fauntleroy  was  interested  as  a 
trustee  jointly  with  the  plaintiffs,  and  also  a 
partner  with  the  defendants. 

The  issue  came  on  to  be  tried  before  the 
Lord  Chief  Justice  and  a  special  jury,  at 
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the  Guildhall  Sittbgs  after  Hilary  Term 
1820,  when  the  jury  found  a  verdict  for  the 
plaintiffs,  subject  to  the  following 

CASE. 

On  the  26th  May  1819,  there  was  stand- 
ing in  the  books  of  the  Governor  &  Company 
of  the  Bank  of  England,  in  the  name  of  the 
plaintiffs,  jointly  with  Henry  Faunderoy, 
deceased,  the  sum  of  17,061/.  12*.  4<L  in 
the  capital  stock  of  the  Navy  5/.  per  cent. 
Annuities,  which  was  held  by  the  plain tiflfs 
and  the  said  Henry  Fauntleroy,  as  trustees 
under  the  will  of  Sir  Thomas  Berners  Plais- 
tow,  deceased. 

The  defendants,  and  the  said  Henry 
Fauntleroy  and  Sir  James  Sibbald,  ban., 
until  the  death  of  the  said  Sir  James  Sib- 
bald, and  the  said  defendants  and  Henry 
Fauntleroy,  since  the  death  of  the  said  Sir 
James  Sibbald,  carried  on  the  business  of 
bankers  in  Berners-street,  under  the  firm 
of  Marsh  &  Co. 

On  the  25th  May  1819,  instructions  were 
given  by  the  house  of  Marsh  &  Co.  to  their 
broker,  John  Henry  Spurling,  to  sell  as 
much  of  the  said  stock  as  would  produce 
16,000/.  sterling;  previously  to  which  time 
there  had  been-  lodged  at  the  Bank  of  Eng- 
land a  letter  of  attorney,  purporting  to  be 
executed  by  the  plaintiffs  and  Henry  Faunt- 
leroy, to  sell,  assign  and  transfer  all,  or  any 
part  of  16,000/.,  part  of  the  said  annuities; 
which  letter  of  attorney  was  executed  by 
the  said  Henry  Fauntleroy,  but  the  execu- 
tion thereof  by  the  said  plaintiffs  was  forged 
by  the  said  Henry  Fauntleroy. 

Pursuant  to  such  instructions,  the  said  John 
Henry  Spurling  entered  into  contracts  with 
various  stock-jobbers  for  the  sale  to  them 
of  15,811/.  13*.  of  the  said  Navy  5/.  per 
cent.  Annuities,  at  prices  which,  upon  the 
whole,  yielded  16,019/.  15*.  4J.,  the  19/. 
15*.  4rf.  being  the  amount  of  the  brokerage. 

The  case  then  stated  the  transfer  of  the 
stock  thus  sold  to  the  several  purchasers. 
The  transfers  were  made  on  different  days ; 
and  as  to  some  of  the  sales,  by  the  defen- 
dant Stracey,  and  as  to  the  others,  by  the  de- 
fendant Graham ;  they  signing  the  demand 
to  act  under  the  power  of  attorney. 

The  defendants'  house  had  an  account 
with  Messrs.  Martin,  Stone  &  Co.,  bankers 
in  the  city,  in  the  usual  way  of  a  banker's 
account,  and  a  pass-book  went  from  one 


house  to  the  other  from  time  to  thne,  accord- 
ing to  the  usual  practice  between  bankers 
and  their  customers ;  and  to  this  account 
Spurling  the  broker  usually  paid  the  money 
received  by  him  for  stock  sold  by  the  order 
of  the  defendants'  house. 

The  consideration  money  of  the  said  an- 
nuities was  received  by  the  said  John  Henry 
Spurling,  and  was  paid  by  him  to  the  said 
Messrs.  Martin,  Stone  &  Co.  to  the  credit 
of  the  house  of  Marsh  &  Co.  according  to 
the  usual  practice,  in  the  following  sums  : 
viz.  7105/.  on  the  26th  May  1819,  the  fur- 
ther sum  of  8904/.  17*.  Sd,  on  the  28th 
May  1819,  being  the  said  principal  sum  of 
1 6,000/.  together  with  the  sum  of  9/.  1 7*.8<£, 
one  moiety  of  the  broker's  commission, 
which  was  allowed  by  him  to  the  house  of 
Marsh  &  Co.,  according  to  the  usual  prac- 
tice on  sales  effected  by  him  on  their  ac- 
count ;  since  which  payment,  the  account 
of  Marsh  &  Co.  with  Martin  &  Co.  had 
been  frequently  balanced  before  the  bank- 
ruptcy. Henry  Fauntleroy  was  permitted 
by  his  partners  to  conduct  the  greater  part 
of  the  business  of  the  house  without  their 
interference,  and  drew  upon  the  account  of 
Martin,  Stone  &  Co.  in  the  partnership  firm 
as  he  thought  fit,  without  the  knowledge, 
and  in  fraud  of  his  partners,  more  than  the 
amount  of  the  said  sums  so  paid  in. 

A  book  was  kept  at  the  defendants' 
banking-house  called  "  the  house-book,"  in 
which  entries  were  from  time  to  time  made 
by  Fauntleroy  and  by  some  of  the  defen- 
dants :  many  entries  were  made  in  it  by  the 
defendant  Graham,  by  the  direction  of 
Faunderoy,  or  of  some  clerk  in  the  defen- 
dants' house.  This  book  purported  to  con- 
tain the  transactions  of  the  defendants' 
house  with  Martin,  Stone  &  Co.,  and  the 
sums  ought  to  have  corresponded  with  those 
in  the  pass-book.  The  pass-book  was  never 
examined  by  either  of  the  defendants  before 
the  bankruptcy.  Upon  comparing  the  two 
books  after  the  bankruptcy,  it  waa  found 
that  neither  of  the  sums  before  mentioned 
to  have  been  paid  by  Spurling  to  Martin, 
Stone  &  Co.  was  entered  in  the  house-book, 
or  any  other  book,  except  the  pass-book  ; 
but  the  said  sura  of  9/.  17*.  8<J.,  the  moiety 
of  the  commission,  was  entered  in  the  house- 
book  in  the  hand-writing  of  Fauntleroy. 
Upon  such  comparison  of  the  two  books  it 
also  appeared  that  sums  to  a  very  large 
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amount  were  entered  on  each  side  of  the 
pass-book,  at  various  dates  subsequent  to 
March  1819,  which  were  not  in  the  house- 
book  ;  and  also  that  sums  to  a  very  large 
amount  were  entered  in  the  house-book  as 
paid  to  Martin,  Stone  &  Co.,  which  had 
never  been  paid  to  them  ;  these  latter  en- 
tries were  in  the  hand- writing  of  Faunt- 
leroy. 

Upon  the  apprehension  of  Fauntleroy, 
shortly  befose  the  bankruptcy,  a  paper  was 
found  in  his  private  desk,  whereof  he  kept 
the  key,  in  the  hand- writing  of  the  defen- 
dant Graham  in  pencil,  of  which  the  follow- 
ing is  a  copy : — "26th  May  1819, 15,000/. 
odd,  Navy  Fives ;  7105/.  paid  into  Martin's 
on  the  26th,  and  on  the  28th  8900/.  odd, 
to  make  up  the  account  to  raise  16,000/. 
money  of  H.  F.  Gehagan  &  Stone." 

There  was  no  account  of  the  defendants' 
house  in  the  names  of  the  plaintiffs  and 
Fauntleroy,  but  there  was  an  account  in  the 
name  of  the  executors  of  Sir  T.  B.  Plaistow. 
The  executors  were,  in  fact,  the  plaintiff 
Gehagan,  Miss  Plaistow,  and  Fauntleroy. 
The  money  raised  by  the  transfer  was  not 
carried  to  the  executors'  account. 

A  broker's  note  of  the  sale  was  trans- 
mitted by  the  said  John  Henry  Spurling  to 
the  house  of  Marsh  &  Co.  in  the  usual 
course. 

A  verdict  was  found  for  the  plaintiffs, 
subject  to  the  opinion  of  the  Court. 

Mr.  Serjeant  Bosanquet,  for  the  plaintiffs. 
The  question  here  is,  whether  a  debt  was 
due  from  the  bankers  of  Berners-street  to 
the  trustees  of  the  property  referred  to,  at 
the  period  of  the  bankruptcy  of  the  former. 
The  plaintiffs  contend  that  there  was.  Let 
the  question  of  debt  be  taken, — first,  as  un- 
connected with  the  forgery ;  and,  next,  let 
it  be  seen  what  effect  the  forgery  can  have 
upon  such  debt,  if  in  other  respects  it  be 
established.  As  to  the  first,  the  plaintiffs 
say,  that  the  debt  is  for  money  had  and  re- 
ceived, by  the  Berners-street  bank,  to  the 
use  of  the  trustees.  It  appears  that  there 
was  a  contract  for  the  sale  of  the  stock,  and 
that  the  purchase  money  was  duly  paid,  and 
with  the  privity  of  the  partners  of  that  bank. 
It  was  received  on  account  of  the  trustees, 
and  paid  by  the  broker  into  the  house  of 
Martin  and  Co.  Half  the  brokerage  was 
paid  in  as  profit  for  the  Berners-street 
house ;  and  the  whole  sum  was  subsequently 


drawn  out  by  drafts  of  the  firm  upon  Mar- 
tin &  Co.     It  may  be  admitted  that  Faunt- 
leroy had  the  chief  management  in  this  and 
the  other  transactions  of  the  firm  ;  but,  his 
abuse  of  his  partners'  confidence  has  nothing 
to  do  with  third  parties.  The  stock  receipts 
are  signed  by  the  firm;  and  one  of  the  firm 
actually  draws  up  an  account  of  the  trans- 
action, and  gives  it  "to  Fauntleroy. — (The 
learned  Serjeant  here  referred  to  the  paper 
found  in  Mr.  Fauntleroy's  desk,  in  the  hand- 
writing of  the  defendant  Graham,  stating 
the  sale  of"  15,000/.  odd,  Navy  Fives,"  on 
the  26th  May  1819.)     From  that  time  the 
proprietors  of  the  stock  had  no  credit  for 
it  in  the  books  of  the  Bank  of  England.    It 
is  not  necessary  here  to  enter  into  the  ques- 
tion as  to  how  far  the  validity  of  this  trans- 
fer may  be  affected  by  the  forged  power 
upon  which  it  was  made.     The  proprietors 
of  the  stock  and  the  purchasers  have  clearly 
a  right,  one  to  the  stock,  and  the  other  to 
the  purchase  money.  That  they  may  settle 
between  themselves.  But,  beyond  all  ques- 
tion, the  bankers  have  no  right  to  either. 
They  cannot  say,  they  will  not  pay  it  over  to 
some  one.     The  plaintiffs  say,  it  was  paid 
in  by  the  purchasers  for  their  use ;  and,  if 
the  purchasers  are  content  that  it  should  be 
so  understood,  the  bankers,  who  received 
it,  can  take  no  exception.     Treating  .the 
whole  transaction  as  a  contract  for  the  sale 
of  the  stock  in  question,  the  purchase  money 
being  paid  over  by  the  broker,  could  only 
be  so  paid  in  execution  of  the  contract. 
And,  as  the  authority,  under  which  the  sale 
was  effected,  was  assumed  and  acted  upon 
by  the  defendants,  it  lies  not  in  their  mouths 
to  say  they  had  no  authority.     If  the  plain- 
tiffs choose  afterwards  to  adopt  this  act,  as 
against  the  defendants,  they  are  at  liberty 
to  do  so.     In  the  case  of  the  Dutch  Com- 
missioners, (1)  it  was  established,  that  the 
Crown  having  an  insurable  interest  in  ships, 
may  adopt  the  act  of  insurance,  and  recover 
upon  the  policy,  although  not  privy  to  it  at 
the  time  it  was  executed.     The  same  was 
held  in  Routh  v.  Thompson;  (2)  and,  sub- 
sequently, in  Hagedorn  v.   Oliverson,  (3) 
where  a  party  was  permitted  to  adopt  the 
act  of  another  two  years  after  it  was  done, 
although  it  did  not  appear  that  he  had  any 

(1)  3  Bob.  &  Pul.  75. 

(?)  13  East,  285. 

(3)  9  Maul.  &  Selw.  485. 
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connexion  with  it  before.  Such  cases  are 
now  of  every -day  occurrence ;  and  it  is 
fully  settled  that  a  man  may,  at  his  option, 
waive  trover,  and  maintain  assumpsit. 

The  second  point  in  the  present  case  is, 
that  a  felony  was  committed  by  one  of  the 
trustees.  It  is  then  to  be  inquired,  how 
that  can  affect  the  plaintiff's  claim.  It 
cannot  be  said  that  the  felony  was  com- 
mitted by  the  trustees  for  the  benefit  of  the 
trust.  But,  on  the  other  hand,  it  cannot 
be  denied  that  it  benefited  the  house  ;  or, 
if  the  defendants  prefer  it,  Mr.  F.  defrauded 
his  partners.  If  it  were  so,  that  is  a  .ques- 
tion between  them  and  him,  and  the  plain- 
tiffs have  nothing  to  do  with  it.  What  be- 
came of  the  16,000/.  traced  into  the  house 
of  the  defendants,  the  plaintiffs  cannot  know. 
But,  whatever  became  of  it,  the  defendants 
are  responsible  for  it  as  well  as  they  are  for 
all  money  paid  into  their  house.  Then, 
can  it  be  said,  that  the  felony  at  all  affects 
the  rights  of  the  trustees  ?  They  do  not 
claim  through  the  felony.  Nor  can  this 
case  be  assimilated  to  the  case  of  a  stolen 
horse,  or  stolen  goods.  The  mere  transfer 
of  the  stock  was  innocent, — at  least,  it  was 
free  from  legal  criminality ;  and  the  trus- 
tees adopt  the  transfer.  As  to  the  liability 
of  the  other  partners  to  account  for  money 
received  by  one  of  them  in  the  business,  W'\l- 
lett  v.  Chambers  (4)  is  directly  in  point.  In 
that  case  the  defendant  had  been  in  partner- 
ship with  one  Dadley,  an  attorney  and  con- 
veyancer, and  was  held  liable  for  the  amount 
of  a  mortgage  deed  which  Dadley  had  forged, 
although  a  separate  receipt  had  been  given 
for  the  money. 

Next,  as  to  the  question,  how  far  the 
forgery  makes  against  the  right  of  the  par- 
ties to  recover.  The  plaintiffs  admit  that 
a  person  on  whom  a  felony  has  been  com- 
mitted, cannot  sue  at  law  for  the  subject 
matter  of  the  felony,  unless  the  felon  be 
prosecuted.  That  is  the  rule.  It  is  a  rule 
instituted  for  purposes  of  public  policy ; 
but  it  is  also  limited  by  public  policy.  On 
this  occasion  it  can  be  shewn  that  public 
policy  does  not  apply ;  and,  therefore,  that 
the  plaintiffs  are  not  within  the  rule.  Stolen 
property  is  not  changed  even  by  sale  in 
market  overt,  if  the  owner  will  prosecute. 
What  do  the  cases  establish  as  to  this  doc- 

(4)  t  Cowp.  814. 


trine?  In  Brooke's  Abridgment,  Treeptus, 
415,  it  is  laid  down  that  an  action  of  tres- 
pass does  not  lie,  after  an  acquittal  of  felony, 
against  the  alleged  trespasser.  But  this 
has  been  much  questioned,  and,  indeed,  it  is 
now  otherwise  established ;  for  the  civil 
right  is  not  touched  if  the  demands  of  pub- 
lic justice  have  been  satisfied:  81  H.  6. 
fo.  15.  In  Higgins  v.  Butcher,  (5)  it  was 
held,  that  trespass  would  not  lie  against  the 
husband  for  an  assault  upon  his  wife,  whereof 
the  wife  had  lingered  and  died,  "  because 
the  private  wrong  was  drowned  in  the  of- 
fence to  the  crown."  But  the  rule  was  well 
applied  in  that  case,  because  the  defendant 
who  killed  the  wife  was  still  alive  and  not 
prosecuted.  In  Markham  v.  Cobb,  (6) 
Jones,  J.  held,  that  action  of  trespass  may 
be  barred  by  production  of  a  record  that 
the  taking  was  felonious.  But  Doddridge 
and  Whidock,  Justices,  in  the  same  case, 
held,  that  "  where  the  party  robbed  has  not 
been  a  party  to  the  prosecution,  he  may 
maintain  an  action  of  trespass  ;  and  the  ra- 
ther, because  he  would  otherwise  be  with- 
out remedy."  The  same  point  was  decided 
in  Darvkes  v.  Coveneigh;  (7)  and  Chief  Jus- 
tice Roll  said,  "  that  the  action  would  not 
lie  before  conviction,  for  .the  danger  that  the 
felon  might  not  be  tried."  .  After  trial,  the 
party  is  at  liberty  to  pursue  his  remedy  for 
the  private  wrong.  Lord  Hale  (8)  lays 
this  down  as  a  principle;  because  the  of- 
fender having  been  prosecuted,  there  can 
be  no  mischief  to  the  commonwealth.  In 
4  Term  Rep.  332,  there  is  a  dictum  of  Jus- 
tice Buller  which  bears  upon  the  question : 
"  The  law,  proceeding  upon  principles  of 
public  policy,  has  wisely  said,  that  where 
a  case  amounts  to  felony,  you  shall  not  re- 
cover against  the  felon  in  a  civil  action ; 
but  that  rule  does  not  appear  to  have  been 
extended  beyond  actions  of  trespass  or  tort, 
in  which  it  is  said  the  trespass  is  merged  in 
the  felony."  He,  at  the  same  time,  ex- 
pressed doubts  whether  the  rule  extended 
to  any  case  "  after  the  offender  is  brought 
to  justice."  He  also  laid  it  down  that,  "  if 
actual  forgery  had  been  committed,  the  de- 
fendant (the  holder  of  a  bill  of  exchange,) 
could  not  be  permitted  to  retain  the  money ; 

(5)  Yelv.  89. 

(6)  Latch,  144. 

(*)  M.  anno  165S,  Styt.  346 ;  3  Hoi.  Abr.  557. 
<8)  1  P.O.  543. 
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he  must  not  get  000/.  by  the  crime  of  an- 
other." But  the  whole  of  these  cases  were 
revised  in  Crosby  v.  Leng.  (9)  There  the 
rule  was  broadly  stated  by  Lord  Ellenbo- 
.  rough,  who  said,  "  The  policy  of  the  law 
requires,  that  before  the  party  injured  by 
any  felonious  act  can  seek  civil  redress  for 
it,  the  matter  should  be  heard  and  disposed 
of  before  the  proper  criminal  tribunal,  in 
order  that  the  justice  of  the  country  may  be 
first  satisfied  in  respect  to  the  public  of- 
fence ;  and,  after  a  verdict,  either  of  ac- 
quittal or  conviction,  the  judgment  is  so  far 
conclusive  in  any  collateral  proceeding  quoad 
the  particular  matter,  that  the  objection  is 
thereby  removed  of  bringing  that  subjudice 
in  a  civil  action,  which  was  the  proper  sub- 
ject-matter of  a  criminal  prosecution."  The 
rule,  therefore,  is  satisfied  with  the  convic- 
tion or  acquittal,  without  collusion,  of  the 
offender.  The  cases  fully  establish  that  it 
is  a  mistake  to  lay  it  down  as  a  rule  that 
the  right  of  civil  action  is  merged  in  a  fe- 
lony. The  right  is  only  suspended;  and 
that  is  so  here.  For  here  there  has  been 
no  neglect,  no  collusion.  The  felon  has 
been  executed. 

[Lord  Tenterden  observed,  that  this  fact 
had  been  omitted  in  "  the  case."  But  the 
other  side  assented  to  its  being  taken  as  part 
of  the  statement,'] 

The  case  of  the  plaintiffs  was  not  the  one 
selected  for  prosecution.  There  were  difficul- 
ties connected  with  it  which  made  it  ineligible 
for  the  purpose.  As  stated  in  the  case,  the 
power  of  attorney,  under  which  the  stock 
was  transferred,  was  forged;  but  by  whom 
it  was  left  at  the  bank  no  one  knew.  It  is 
not,  however,  necessary  to  go  into  matter 
of  extenuation  on  this  account.  Public  jus- 
tice has  been  satisfied  without  the  plaintiffs 
being  called  upon  to  give  their  aid,  nor  can 
indisposition  on  their  part  to  have  contri- 
buted to  that  end  if  requisite,  be  inferred 
from  any  circumstance.  There  is  a  debt 
subsisting ;  and  the  remedy  of  the  plaintiffs 
has  not  merged  in  the  felony  by  which  that 
debt  was  contracted.  The  remedy  was 
suspended  only  until  the  ends  of  public  jus- 
tice were  answered,  and  from  that  moment 
it  revived. 

Mr.  F.  Pollock  contra. — No  debt  is  due 
from  the  defendants,  certainly ;  there  is  no 
legal  debt. 

(9)  12  East,  409. 


[Mr.  Justice  Bayley. — The  "  case"  re- 
lieves us  from  that  consideration,  desiring 
that  the  Court  do  not  consider  Fauntleroy 
in  the  light  of  a  trustee.] 

The  case  says,  that  no  technical  objec- 
tion is  to  be  set  up  on  that  score,  that  is  all. 
But  the  defendants  can  take  it  either  way. 
They  can  consent,  for  the  purposes  of  their 
defence,  to  have  him  considered  in  any  of 
the  three  relations  in  which  he  stands  to  the 
transaction  : — 1st.  As  trustee,  and  not  part- 
ner. 2d.  As  partner,  and  not  trustee. 
3d.  In  his  mixed  character  of  trustee  and 
partner.  In  treating  the  question  in  this  way, 
however,  no  balance  must  be  struck  by  the 
other  side  as  to  the  misconduct  of  Faunt- 
leroy being  greater  in  the  character  of 
trustee  than  in  that  of  banker.  First,  then, 
taking  him  as  a  trustee  only.  If,  in  that 
character,  he  had  employed  the  defendants 
as  bankers,  and  paid  the  money  into  his  own 
account,  it  would  not  be  contended  that  the 
plaintiffs  would  have  any  claim.  That  is 
the  substance  of  this  case.  Had  he  so 
done,  the  defendants  would  have  had  no- 
tice that  it  was  not  his  own  money;  but 
even  then  it  could  only  be  treated  as  an  ac- 
count of  Fauntleroy's,  and  they  would  not 
be  bound  to  see  to  the  application  of  it. 

[Lord  Tenterden. — Would  bankers  apply 
the  proceeds  of  a  trust  fund  to  the  account 
of  one  of  the  trustees,  without  a  written 
order  from  the  rest  ?] 

Perhaps  not. 

[Lord  Tenterden. — Here,  it  was  Stracey 
and  Graham  who  acted  on  the  power  of 
attorney,  from  whom  the  money  was  re- 
ceived.] 

Now,  as  to  the  second  distinction,  wherein 
Fauntleroy  is  treated  as  a  partner  and  not 
as  a  trustee.  If  Fauntleroy,  as  a  partner, 
put  the  money  in,  and  took  it  out  again 
himself,  the  other  partners  would  not  be 
liable.  The  cases  of  Smith  v.  Jameson,  (10) 
and  Jacaudy.  French,  (11)  may  be  sup- 
posed to  militate  against  this  position ;  but 
they  are  distinguishable  from  the  present 
case.  The  defendants  certainly  feel  the 
pressure  of  the  argument,  that  it  does  not 
lie  in  their  mouths  as  partners  to  say  that 
they  paid  the  money  to  their  other  partner. 
If  Fauntleroy  had  defrauded  his  partners, 
and  re-purchased  the  stock  with  their  mo- 

(10)  5  Term  Rep.  601. 

(11)  1*  East,  317. 
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ney,  they  would  not  be  entitled  to  claim 
the  money  back  from  the  trustees.  ,  Nei- 
ther, therefore,  should  the  trustees  have  a 
claim  upon  the  partners  for  money  of  which 
they  have  been  defrauded  by  one  of  their 
own  body. 

Again,  when  we  regard  Fauntleroy  in  the 
double  relation  df  trustee  and  banker,  it 
does  not  appear  that  the  claim  of  the  plain- 
tiffs is  at  all  advanced.  If  he  begins  the 
transaction  as  a  partner,  the  moment  he  acts 
as  a  trustee  you  lose  him.  And  vice  versa. 
He  is  responsible  to  each  party  according 
to  the  character  in  which  he  acts  ;  but  you 
cannot  blend  them  for  the  purpose  of  as- 
sisting one  party  or  the  other  to  make  out 
a  case.  If  he  draws  out  cash  as  a  partner, 
and  buys  stock  as  a  trustee,  you  cannot  fol- 
low it.  If  he  sells  out  stock  as  a  trustee, 
and  pays  it  in  as  a  partner,  you  cannot  fol- 
low it. 

Then,  aa  to  the  general  rule,  where  a 
transaction  is  tainted  with  felony.  The  ge- 
neral rule  is  correct ;  nor  do  the  defendants 
wish  to  press  the  point,  that  the  right  is 
merged  in  a  felony.  They  admit  that  it  is 
only  suspended.  But,  in  Baker  v.  Bolton, 
(I ft)  the  plaintiff's  wife  having  been  killed 
by  the  overturning  of  the  defendant's  coach, 
plaintiff  was  hot  allowed  to  have  his  action 
for  damages  for  the  loss  of  her  society.  (13) 
So,  in  this  case,  the  plaintiffs,  for  the  pur- 
pose of  following  the  proceeds  of  a  sale  of 
property,  parted  from  without  authority, 
cannot  be  allowed  to  adopt  the  felonious 
act.  In  Davis  v.  the  Bank  of  England,  (14) 
Lord  Chief  Justice  Best  said,  "If  the  plain- 
tiff was  seeking  to  recover  property  which 
had  been  obtained  by  means  of  forgeries, 
either  from  the  forger,  or  any  person  who 
had  received  it  from  him,  the  defendants 
might  protect  themselves  under  the  rule 
that  civil  actions  are  merged  in  a  felony." 
That  dictum  is  strictly  applicable  here,  upon 
the  plaintiffs'  allegation  that  defendants 
have  received  -this  money  from  the  forger. 
But  the  decision  in  that  case  is  applicable 
upon  another  ground.  It  was  there  laid 
down,  that  stock  transferred  upon  forged 
instruments,  without  the  authority  of  the 
owner,  is  held  by  the  law,  as  not  having 
been  transferred  at  all,  the  bank  still  re- 

(U)  1  Campb.  493. 

(13)  1  Siderfin,  375. 

(14)  9  Moore,  647 ;  *  Bing.  893  j  8  Law  J.  C.P.  4. 


maining  liable  for  the  dividends  to  the  right- 
ful owner.  The  stock  in  question  was 
created  by  the  24  Geo.  3.  c.  39.  s.  42,  and 
it  was  provided  by  that  act  that  transfers 
should  be  made  only  by  the  parties  signing 
their  names  in  the  public  stock-books,  "  or 
by  their  attornies,  authorized  by  writing 
under  their  hands  and  seals,  and  no  other 
method  of  transferring  stock  shall  be  good.** 
Now,  as  this  method  was  not  followed  in  the 
present  case,  the  stock  has  not  been  trans- 
ferred from  the  plaintiffs,  and  the  bank 
must  continue  to  pay  them  the  dividends. 
As  the  plaintiffs,  therefore,  can  go  to  the 
bank  and  demand  their  dividends  as  usual, 
they  have  no  right  to  come  here  and  adopt 
a  felony  for  the  purpose  of  making  the  de- 
fendants answerable.  Supposing  that  a 
forged  cheque  were  presented  to  a  banker, 
and  10,000/.  drawn  out  upon  it,  and  on  the 
following  day  the  bankers  committed  bank- 
ruptcy, if  the  money  could  be  traced  to 
another  bank  it  would  be  recoverable  for 
the  bankrupt's  estate.  So  here,  the  bank 
having  parted  with  the  stock  without  the 
authority  of  the  trustees,  it  is  the  Bank  of 
England  that  ought  to  pursue  it  and  prove 
against  the  bankrupt's  estate  for  the  amount, 
not  the  trustees.  All  the  cases  of  ratifica- 
tion (excepting  underwriters,)  are  to  be 
found  in  Viner's  Ahr.  vol.  18,  Ratihabitio; 
but  in  no  case  do  the  circumstances  amount 
to  felony.  There  are  many  authorities  to 
prove  that  assent  to  felony  cannot  be  al- 
lowed ;  and  that,  therefore,  parties  cannot 
adopt  acts  bottomed  in  felony. 

Mr.  Serjeant  Bosanquet,  in  reply,  (in 
order  to  shew  that  the  house  were  bound 
by  the  acts  of  Mr.  Fauntleroy,  and  could 
not  set  up  his  misconduct  as  a  defence,) 
cited  the  case  of  Rapp  v.  Latham,  (15)  in 
which  the  Lord  Chief  Justice,  referring  to 
certain  fictitious  transactions  of  the  defen- 
dant's partner,  said,  "  We  are  of  opinion 
that  the  defendant  is  bound  by  the  acts  and 
representations  of  his  partner,  and  cannot 
be  allowed  to  say  that  those  transactions 
were  fictitious." 

The  Court  took  time  to  consider,  and  on 
the  28th  May, 

Lord  Tenter  den  delivered  the  judgment 
of  the  Court. 

After  stating  the  question,  his  Lordship 

(15)  *  Barn.  &  Aid.  795. 
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proceeded :  ll  was  admitted  on  the  argument, 
and,  therefore,  may  stand  as  part  of  the  special 
case,  that  Henry  Fauntleroy  was  executed 
for  forgery.  The  defendants  are,  by  the 
Lord  Chancellor,  prevented  from  taking  any 
objection  on  account  of  the  particular  si- 
tuation of  Henry  Fauntleroy,  as  being  both 
proprietor  of  the  stock  sold,  and  partner  in 
the  banking-house.  The  case  is,  therefore, 
to  be  considered  as  a  case  between  the 
plaintiffs,  who  are  proprietors  of  those  Navy 
51.  per  cents.,  on  the  one  part,  and  the  de- 
fendants, keeping  a  banking-house,  on  the 
other.  It  appears  by  the  case,  that  the  de- 
fendants' house,  by  means  of  sales  of  these 
annuities,  made  under  the  orders  of  the 
house,  and  transfers,  signed  partly  by  one  of 
the  defendants  and  partly  by  another,  re- 
ceived the  price  and  proceeds  of  the  an- 
nuities ;  that  the  money  was  paid  by  the 
parties  who  effected  the  sale,  into  the  de- 
fendants' house,  by  a  payment  through 
agents  in  the  city ;  that  it  was  so  paid  ge- 
nerally, and  never  appropriated  by  the 
house  to  any  particular  account;  not  to  the 
account  of  Henry  Fauntleroy,  as  is  assumed 
in  one  part  of  the  argument  for  the  defen- 
dants ;  nor  to  the  account  of  the  trustees, 
who  had  not,  in  fact,  any  account  in  the 
house ;  nor  to  the  account  of  the  executors 
of  the  persons  of  whose  estate  these  annui- 
ties form  a  part:  and,  being  so  paid  in, 
and  not  placed  to  any  particular  account, 
the  money  cannot  have  been  drawn  out,  but 
must  be  taken  to  have  remained  in  the 
hands  of  the  house  at  the  time  of  the  bank- 
ruptcy. In  this  state  of  facts  it  cannot  be 
doubted,  that  it  was  the  duty  of  the  house 
to  place  the  money  to  the  credit  of  the  plain- 
tiffs or  trustees,  and  retain  it  for  their  use, 
and  subject  to  their  order  ;  and,  that  no  ig- 
norance on  the  part  of  any  of  them,  even 
supposing  all  but  one  to  be  ignorant  of  the 
fact,  (which,  however,  cannot  be,)  nor  any 
neglect  on  the  part  of  the  house  arising 
from  a  misplaced  confidence  reposed  by 
them  in  one  of  them,  or  any  other  person 
to  which  the  plaintiffs  are  no  parties,  can 
deprive  the  plaintiffs  of  their  right  to  re- 
cover. And  these  facts  were  all  that  it  was 
incumbent  on  the  plaintiffs  to  prove,  to  es- 
tablish their  claim.  It  is  not  necessary  for 
them  to  shew  that  the  sale  of  the  annuities 
was  made  by  their  authority ;  for  even  if  % 
made  without  it,  and  by  a  wrongful  act,  they 


might  waive  the  wrong  and  demand  the 
money,  as  is  done  in  many  other  cases. 
Other  facts,  stated  in  the  case,  (only  one  of 
which  is  of  importance,)  are  brought  for- 
ward on  the  part  of  the  defendants,  and  it 
remains  to  be  considered  if  that  fact  stops 
the  plaintiffs'  claim.  That  fact  is,  that 
transfers  were  made  under  a  forged  power 
of  attorney,  forged  by  Henry  Fauntleroy,  a 
member  of  the  defendants'  house.  The 
authority  was  forged  by  him,  and  not  to 
him ;  the  instrument  does  not  profess  to 
give  him  authority  to  sell  the  annuities;  the 
authority  is  expressly  given  to  other  mem- 
bers of  the  house  jointly  and  severally,  and 
could  only  be  executed  by  some  of  them, 
as  in  fact  it  was.  They  ought  to  have  sa- 
tisfied themselves  of  the  validity  of  the 
authority  before  they  acted  upon  it.  This 
forgery  was  a  capital  felony ;  and  it  is,  there- 
fore, urged  on  the  behalf  of  the  defendants, 
that  there  has  been  no  valid  transfer  of  the 
annuity,  and  that  the  Bank  of  England  is 
answerable  to  the  plaintiffs  for  having  per- 
mitted the  transfer  to  be  made  without  their 
authority,  and  that  the  buyers  are  answer- 
able as  having  taken  by  purchase  from  per- 
sons what  they  had  no  authority  to  sell.  It 
is  not  necessary  to  say,  at  present,  if  the 
plaintiffs  had  or  had  not  these  remedies,  or 
either  of  them ;  but,  generally  speaking, 
where  an  injured  party  has  different  reme- 
dies against  different  persons,  he  may  elect 
which  he  will  pursue.  The  question  is,  if 
they  have  the  remedy  they  now  seek.  The 
transfer  was  made,  and  the  money  received, 
in  pursuance  of  a  felony  committed  by  a 
member  of  the  defendants'  house.  Can 
their  house  set  up  this  felony  as  an  answer 
to  the  plaintiffs'  demand  ?  In  general  a  man 
cannot  defend  himself  against  a  demand  by 
shewing  on  his  part  that  it  arose  out  of  his 
own  misconduct,  according  to  the  maxim 
nemo  ex  dolo  suo  proprio  relevetur,  aut  auxi- 
lium  capiat. 

There  is,  indeed,  another  rule  of  law, 
that  a  man  shall  not  be  allowed  to  make  a 
felony  the  foundation  of  a  civil  action :  not 
that  he  shall  not  maintain  a  civil  action  to 
recover  from  a  third  and  innocent  person 
that  which  has  been  feloniously  taken  from 
him.  This  he  may,  if  there  has  not  been 
a  sale  in  market  overt;  but  he  shall  not 
sue  others  in  a  proceeding  in  which  the 
felon  is  a  necessary  party,  and  when  his 
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claim  appears  by  his  own  shewing  to  be 
founded  on  the  felony  of  the  defendant. 
This  is  the  whole  extent  of  the  rule :  the  rule 
is  founded  on  a  principle  of  public  policy, 
and  where  public  policy  ceases  to  operate, 
the  rule  shall  cease  also.  This  point  was 
very  ably  shewn  in  argument  on  behalf  of 
the  plaintiffs ;  many  authorities  were  quoted, 
which  need  not  now  be  mentioned,  to  shew 
that  the  familiar  phrase,  "  the  action  is 
merged  in  the  felony,1'  is  not  at  all  times  lite- 
rally true.  Now/public  policy  requires  that 
offenders  against  the  law  should  be  brought 
to  justice ;  and  a  man  is  not  permitted  to 
abstain  from  prosecuting  a  defendant  by  re- 
ceiving back  stolen  property,  or  any  equi- 
valent for  property — which  would  be  com- 
pounding felony.  He  shall  not  be  allowed 
to  maintain  a  suit  for  such  a  purpose.  But 
it  is  not  contended  that  any  such  policy  or 
rule  is  applicable  in  the  present  case,  for 
the  offender  has  suffered  the  extreme  sen- 
tence of  the  law  for  another  offence  of  the 
same  kind.  It  does  not  appear  the  plain- 
tiffs had  any  knowledge  of  the  particular 
forgery  mentioned  in  this  case,  at  such  a 
time  as  would  have  enabled  them  to  bring 
the  offender  to  justice  sooner ;  nor  even  if 
they  had  been  acquainted  with  the  fact  be- 
fore, could  they,  in  ignorance  of  the  place 
where  the  forgery  was  committed,  and  the 
manner  in  which  it  took  place  in  the  Bank 
of  England,  have  instituted  a  prosecution 
with  success.  It  was  very  properly  admit- 
ted by  the  counsel  for  the  defendants,  that 
he  could  not  contend  that  an  action  could 
not  be  maintained  after  conviction  for  fe- 
lony. But,  it  was  contended,  that  the 
maxim  of  ratifying  a  preceding  unautho- 
rized act,  and  taking  the  benefit  of  it,  cannot 
apply  to  fraud  or  a  felonious  act ;  and  that 
here  the  plaintiffs  are  seeking  to  ratify  the 
felonious  act  of  Henry  Fauntleroy,  and 
making  that  act  the  ground  of  their  demand. 
In  this  latter  assertion  lies  the  fallacy  of 
the  defendants'  argument.  The  assertion 
is  incorrect ;  in  fact,  the  plaintiffs  do  not 
seek  to  ratify  it,  they  do  not  make  that  act 
the  ground  of  their  demand.  The  ground 
of  their  demand  is  the  actual  receipt  of 
the  money  produced  by  the  sale  and  transfer 
of  the  annuities ;  the  sale  was  not  felonious, 
neither  was-  the  transfer,  nor  the  receipt  of 
the  money.  The  felonious  act  was  antece- 
dent to  all  this,  and  complete  without  it,  and 


was  only  the  inducement  to  the  Bank  of 
England  to  allow  the  transfer  to  be  made. 
If  public  policy  had  required  that  the  felo- 
nious inducement  should  prevent  a  claim 
afterwards  for  the  money  received,  as  it 
might  do  if  the  action  was  brought  against 
the  felon  for  the  money  received  and  ob- 
tained by  his  felony  in  lieu  of  a  prosecu- 
tion, a  defence  of  another  kind  would  be 
given.  That  is  not  so,  and  not  being  so, 
we  think  that  the  plaintiffs  may  entirely 
pass  by  the  felony,  and  rely  on  the  transfer 
and  receipt  of  the  money ;  and  the  defen- 
dants cannot  protect  themselves  against  the 
demands  for  the  money  which  they  have 
received,  by  shewing  on  their  part  this  fe- 
lony on  the  part  of  one  of  the  members  of 
this  house. 

The  Postea  must,  therefore,  be  delivered 
to  the  plaintiff's. 

Postea  to  the  plaintiffs. 


1827.   7    ULLOCK  AND  OTHEBS  V. 

May  4.   y  reddelieu. 

Pleading — Evidence —  Contract. 

Proof  of  a  contract  in  the  precise  words 
used  in  stating  it  on  the  record,  is  not  neces- 
sary ;  but  it  is  sufficient  if,  in  substance  and 
effect,  the  contract  averred,  and  that  proved, 
are  the  same. 

But  an  averment  in  general  terms  of  a 
contract  to  supply  an  article  of  the  best  qua- 
lity, is  not  sustained  by  evidence  applicable 
only  to  a  particular  species  of  that  article* 

Thus,  where  the  contract  averred  was  for 
"  excellent  claret,  of  excellent  quality,  tifc.," 
proof  of  an  agreement  for  excellent  Pauil- 
lacs,  fyc,  (which  is  a  particulur  sort  of 
claret,)  was  held  insufficient  to  support  the 
averment. 

Assumpsit  for  the  sale  to  plaintiffs  of  a 
large  quantity,  to  wit,  thirty-six  hogsheads 
of  excellent  claret  of  excellent  quality,  exactly 
suited  to  the  London  market.  Breach — that 
the  claret  was  not  claret  of  excellent  qua- 
lity, and  exactly  suited  to  the  London  mar- 
ket, but,  on  the  contrary,  was  bad  and  un- 
marketable. A  second  count  for  a  quantity 
of  claret,  supposed  to  be  about  forty  gal- 
lons, described  as  in  the  first  count.  A 
count  for  money  had  and  received,  and  on 
an  account  stated. 
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Plea — The  general  issue. 

The  action  was  brought  to  recover  236/. 
17*.,  the  amount  of  a  bill,  accepted  and  paid 
by  the  plaintiffs,  for  thirty-six  hogsheads 
of  claret.  The  cause  was  tried  at  the 
London  Sittings,  before  Easter  term  1827, 
before  the  Lord  Chief  Justice,  when,  on  an 
objection  that  the  wine  was  described  as 
claret  in  the  declaration,  but  in  the  bill  of 
lading  and  correspondence!  touching  the 
purchase  thereof,  was  described  and  treated 
as  "  Pauillacs,"  (which  name  is  applicable 
only  to  the  claret  made  in  the  commune  of 
Paivllac,)  the  plaintiffs  were  nonsuited. 
And  now 

Mr.  Pratt  moved  for  a  new  trial,  con- 
tending that  the  general  term  claret,  made 
use  of  in  the  declaration,  was  sufficiently 
satisfied,  by  proof  of  an  agreement  to  sup- 
ply the  specific  kind  called  Pauillacs. 

Mr,  Justice  Bay  ley. —So  that  an  aver- 
ment of  an  agreement  to  supply  with  "  ex- 
cellent butter  "  would  be  proved,  by  shew- 
ing that  the  agreement,  in  fact,  was  for 
"  excellent  Irish  butter." 

Rule  refused. 


1 827.       \  COATB8  AND  ANOTHER  17.  BAIL- 

May  3.   y      ton  and  another. 

Stoppage  in  transitu. 

The  circumstance  of  the  packer  of  goods, 
being  also  the  agent  of  the  purchaser,  does 
not  abridge  the  right  of  the  vendor  to  stop 
the  goods  in  transitu. 

Trover  for  printed  calicoes  and  cotton : 
Tried  before  the  Lord  Chief  Justice,  at  the 
London  Sittings  before  this  term,  when  the 
plaintiffs  had  a  verdict. 

Facts. — The  plaintiffs  were  calico-printers 
at  Manchester ;  the  defendants  were  com- 
mission agents  at  the  same  place.  They 
also  acted  as  packers  in  respect  of  such 
goods  as  they  sent  abroad.  The  defendants, 
in  their  character  of  commission  agents, 
gave  orders  for  the  goods  in  question,  on 
account  of  the  house  of  Butler  Brothers, 
intended  to  be  sent  to  Lisbon,  where  Butler 
Brothers  belonged  to  a  firm  called  Butler, 
Krus  &  Co.  They  were  accordingly  sent 
to  the  defendants  to  be  packed  and  sent  on. 
V01..V.  K.B. 


The  plaintiffs  drew  for  the  amount  on  But- 
ler Brothers  in  London,  but  the  bill  was  not 
accepted ;  as  that  house  had,  in  the  inte- 
rim, stopped  payment.  The  plaintiffs  then 
wished  to  stop  the  goods  in  the  hands  of  the 
defendants,  and,  accordingly,  demanded 
them;  but  the  defendants  refused,  and 
claimed  a  lien  upon  them  for  a  balance  due 
to  themselves  from  Butler  Brothers.  The 
defendants  contended,  that  by  the  delivery 
to  them,  they  being  agents,  the  goods  had 
become  the  property  of  Butler  Brothers. 
The  Lord  Chief  Justice,  however,  was  of 
opinion,  that  the  union  of  character  of 
agent  and  packer  in  the  defendants  did  not 
prevent  the  right  of  stoppage  in  transitu ; 
and,  accordingly,  the  plaintiffs  obtained  a 
verdict,  leave  being  received  for  the  defen- 
dants to  move  for  a  nonsuit 

Mr.  Denman  now  moved  accordingly. — 
The  case  is  not  distinguishable  from  Rome 
v.  Pickford,  (1)  where  it  was  held,  that 
goods  in  the  office  of  the  waggoner  em- 
ployed by  the  agent  of  the  purchaser,  could 
not  be  stopped.  Here,  the  utmost  that 
could  be  contended  for  would  be  to  separate 
the  two  characters  ;  and  then,  if  the  packer 
stands  in  the  place  of  the  waggoner,  the  case 
cited  is  expressly  in  point.  The  same  prin- 
ciple is  laid  down  in  Leeds  v.  Wright.  (2) 

Lord  Chief  Justice. — I  did  not  think  that 
the  circumstance  of  the  packer  being  also 
the  agent  of  the  purchaser,  made  any  dif- 
ference as  to  the  right  of  the  vendor  to 
stop  in  transitu.  And  I  am  still  of  the  same 
opinion. 

Mr.  Justice  Bay  ley. — I  think  the  direc- 
tion of  my  Lord  Chief  Justice  was  right, 
The  present  is  distinguishable  from  the  case 
of  Leeds  v.  Wright,  and  all  the  other  cases. 
In  Leeds  v.  Wright,  the  agent  had  a  power 
to  alter  the  destination  of  the  goods.  Here 
the  destination  of  the  goods  was  Lisbon. 
The  transitu*  was  not  at  an  end.  The  defen- 
dants were  the  packers;  and  their  being 
also  the  .agents,  does  not,  in  ray  opinion, 
make  any  difference  against  the  right  of 
the  vendor  to  stop  the  goods. 

Rule  refused. 

(1)1  Moore,  526 ;  and  8  Taunt.  83. 
(2)  3  Bos.  &  Pol.  320. 
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flOWELL  9.  HOWELL. 


1627 
May 

Welch  Judicature — New  Trial. 

The  Courts  at  Westminster  have  jurisdic- 
tion to  grant  a  new  trial,  under  the  5  Geo.  4. 
c.  106.  s,  £,  although  the  party  moving  may 
not  have  entered  into  the  recognizance  required 
by  sec.  4,  that  section  being  intended  merely 
to  prevent  a  stay  of  proceedings  in  the  court 
below,  but  not  to  take  away  the  jurisdiction 
previously  given  to  the  superior  courts. 

This  was  an  action  tried  at  the  Great 
Sessions  in  Wales,  in  which  the  plaintiff 
failed.  He  subsequently  had  applied  to 
this  Court  under  the  3  Geo.  4.  c.  106.  s.  £. 
for  a  rule  to  shew  cause  why  there  should 
not  be  a  new  trial,  and  he  had  obtained  a 
rule.  But  previously  to  this,  judgment  had 
been  entered  up  against  him  in  the  Court 
of  Great  Sessions,  under  the  authority  of 
the  4th  section  of  that  act,  which  provides 
that  no  judgment  should  be  delayed  or 
stayed  in  that  court,  unless  the  party  in- 
tending to  move  for  a  new  trial  should  first 
enter  into  a  recognizance,  with  two  sufficient 
sureties  to  be  approved  of  by  the  Court, 
conditioned  for  the  payment  of  the  da- 
mages, if  any,  and  also  of  the  costs  to  be 
awarded  by  the  Court  of  Great  Sessions. 

Sir  W.  Owen  now  moved  to  discharge  the 
rule  so  obtained  by  the  plaintiff;  contend- 
ing that  the  entering  into  the  recognizance 
was  a  condition  precedent  to  the  obtaining  a 
rule  for  a  new  trial  in  this  court.  There 
could  be  no  new  trial  after  judgment. — 
But,  by 

The  Court. — The  recognizance  is  in  die 
nature  of  bail  in  error.  If  not  given,  the 
proceedings  will  not  be  stayed.  But  the 
unsuccessful  party  on  the  trial  in  one  case, 
or  in  the  suit  in  the  other,  may  still  go  on  ; 
and  if  in  one  case  he  succeed  in  getting  the 
judgment  reversed,  he  may  have  a  writ  of 
restitution  to  restore  him  to  all  that  he  has 
lost  by  the  judgment :  and  in  the  other,  if 
he  succeed  upon  his  motion,  he  shall  have  a 
new  trial ;  and  if  he  be  successful  upon 
that,  he  will  be  entitled  to  restitution,  in  case 
the  judgment  shall  have  been  acted  upon. 
The  plaintiff  has  therefore  a  right  to  go  on 
with  the  rule  he  has  obtained. 

Rule  refused. 


} 


ROSB  9.  HAYCOCK. 


1827. 

May  8. 
Act  of  Bankruptcy. 

1.  A  fair  and  bond  fide  sale  of  the  whole 
of  a  trader's  property  is  not,  of  itself,  an  act 
of  bankruptcy. 

£.   The  party  who  impeaches  the  sale  of 
the  whole  of  a  bankrupt's  property,  must  shew 
some  facts  from  which  fraud    may  be  m- 
ferred\ 

This  was  an  action  of  trover,  tried  before 
Mr.  Baron  Hullock  on  the  last  northern 
circuit. 

The  question  was,  whether  a  deed  by 
which  a  trader  sold  the  whole  of  his  pro- 
perty, was,  of  itself,  an  act  of  bankruptcy, 
independent  of  any  question  of  fraud.  By 
the  deed  in  question,  the  bankrupt  had  as- 
signed all  his  share  in  the  stock  in  trade  for 
a  sum  of  money,  which  was  paid  to  him. 
Two  days  before  this,  the  lease  of  the  pre- 
mises wherein  the  business  was  carried  on 
had  been  sold ;  so  that  the  bankrupt  had 
incapacitated  himself  from  carrying  on  his 
business.  The  purchaser  was  the  bank- 
rupt's father.  There  was  evidence  that  a 
letter  had  been  seen  by  the  father  a  short 
time  before  the  purchase,  which  would  in- 
dicate that  the  son  was  embarrassed.  But 
the  plaintiff's  counsel  did  not  impute  fraud ; 
nor  was  he  able  to  shew  that  the  purchase 
money  was  improperly  distributed.  He  con- 
tended, that  in  point  of  law,  the  sale  was 
an  act  of  bankruptcy.  The  learned  Judge 
was  of  opinion,  that  it  was  not  of  itself  an 
act  of  bankruptcy  ;  that  there  must  be  some 
evidence  to  shew  fraud ;  or  something  from 
which  the  jury  might  fairly  conclude  that  the 
transaction  was  not  bond  fide.  The  learned 
counsel  (Mr.  F.  Pollock)  made  a  respectful 
struggle  against  this  opinion ;  but,  finding 
he  could  not  shake  it,  he  declined  going  to 
the  jury,  and  was  nonsuited.     And  now 

Mr.  F.  Pollock,  moved  for  a  new  trial. — 
This  sale  cannot  be  allowed  by  law.  If  it 
is  an  act  of  bankruptcy  for  a  trader  to  as- 
sign all  his  property  for  the  purpose  of  a 
just  distribution  among  all  his  creditors,  a 
fortiori  it  must  be  such  an  act  to  sell  all  his 
property  by  which  he  becomes  enabled  to 
pay  whom  he  pleases.  He  thus  sells  him- 
self up ;  and  the  very  circumstance  is 
enough  to  put  a  buyer  on  his  guard.  Here, 
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there  were  debts  to  the  amount  of  10,000/. 
and  the  purchase  money  was  not  equal  to 
that  sum. 

The  Lord  Chief  Justice. — This  sale  wasnot 
in  point  of  law,  and  of  itself  only,  an  act 
of  bankruptcy.  The  words  of  the  bankrupt 
act  6  Geo.  4.  c.  16.  s.  3.  are  "  if  any  such 
trader  shall  make  any  fraudulent  grant  or 
conveyance  of  any  of  his  lands,  tenements, 
goods  or  chattels."  The  utmost  that  could 
be  contended  for  by  a  party  who  sought  to 
impeach  it,  would  be,  that  it  should  go  to 
the  jury  upon  the  question  of  fraud ;  and 
then,  in  such  a  case  as  the  present,  it  should 
go  to  them  with  a  strong  observation  on  the 
want  of  any  facts  from  which  fraud  could 
be  properly  inferred.  Even  an  assignment 
for  the  benefit  of  creditors  is  not  now  an 
act  of  bankruptcy,  except  in  certain  cases 
mentioned  in  the  fourth  section.  A  fair 
and  bond  fide  sale  is  scarcely  within  the  mis- 
chief for  which  the  bankrupt  act  proposes  a 
remedy. 

Rule  refuted. 


u 


MORRIS  9.  MELLON. 


1827. 

May  10. 

Bankrupt — Insolvent — Warrant  of  Attor- 
ney. 

The  acts  3  Geo.  4.  c.  89.  and  7  Geo,  4. 
c.  57.  s.  88.  relative  to  the  filing  warrants 
of  attorney  and  cognovits,  are  confined  to 
cases  between  the  judgment  creditor  and  the 
assignees  of  the  defendant,  if  he  become  bank' 
rupt  or  insolvent — according  to  Lord  Ten- 
terden,  Mr.  Justice  Bayley,  and  Mr.  Justice 
Littledale. 

But,  according  to  Mr.  Justice  Holroyd, 
they  extend  also  to  cases  between  conflicting 
judgment  creditors,  although  the  defendant 
has  not  become  either  bankrupt  or  insolvent. 

Mr.  Russell  had  obtained  a  rule  to  shew 
cause — the  object  of  which  was,  to  raise  the 
question,  whether  the  8  Geo.  4.  c.  89,  inti- 
tuled "  An  act  for  preventing  frauds  upon 
creditors  by  secret  warrants  of  attorney  to 
confess  judgment,"  was  confined  to  the  con- 
flicting claims  of  the  judgment  creditor,  and 
the  assignees  of  the  defendant  when  he  be- 
came bankrupt ;  or  whether  its  provisions 


applied  also  to  cases  between  two  conflict- 
ing judgment  creditors,  the  defendant  not 
having  become  bankrupt. 

Mr.  Bompas  shewed  cause ;  contending, 
that  the  act  was  intended  to  apply  only  to 
cases  between  the  judgment  creditor  and 
the  assignees  of  the  defendant,  when  he  be- 
came bankrupt. 

Mr.  Russell  contra. — The  statute  is  ge- 
neral in  its  terms  ;  the  object  being,  accord- 
ing to  its  title,  to  prevent  frauds  upon  cre- 
ditors. The  4th  section  is  imperative  in  its 
provisions ;  and  is  not  confined  to  cases  be- 
tween the  assignees  of  the  defendant  and 
the  judgment  creditor. 

The  Lord  Chief  Justice. — I  am  of  opinion, 
that  the  act  applies  only  to  cases  between 
the  assignees  of  the  defendant,  if  he  become 
bankrupt,  and  the  judgment  creditor ;  and, 
consequently,  that  it  does  not  extend  to  cases 
between  two  conflicting  judgment  creditors. 
Mr.  RusselFs  argument  upon  the  4th  sec- 
tion would  go  to  the  protection  even  of  the 
defendants  themselves  ;  but  that  was  cer- 
tainly not  the  intention  of  the  legislature. 
The  4th  section  is  undoubtedly  general  in 
its  language ;  but  the  5th  goes  on  to  pro- 
vide what  shall  take  place  if  the  4th  be  not 
obeyed ;  and  it  provides  for  cases  of  bank- 
ruptcy only.  The  last  insolvent  act,  7  Gfeo.4. 
c.  57.  s.  $S9  seems  to  have  adopted  this 
construction ;  for  it  extends  the  provisions 
of  the  act  in  question  to  cases  of  insolvency, 
and  gives  the  assignees  of  insolvents  the 
same  rights  which  are  given  to  the  assignees 
of  bankrupts. 

Mr.  Justice  Bayley. — I  am  also  of  opi- 
nion, that  the  statute  is  confined  to  cases 
between  the  judgment  creditor  and  the  as- 
signees of  the  defendant,  if  he  become  bank- 
rupt. 

Mr.  Justice  Holroyd. — I  think  the  act  ap- 
plies to  all  cases  between  conflicting  credi- 
tors, whether  there  has  been  a  bankruptcy 
or  not. 

Mr.  Justice  Littledale. — I  am  of  opinion, 
that  this  act  is  confined  to  cases  between 
the  assignees  of  the  defendant,  if  he  become 
bankrupt,  and  the  judgment  creditor ;  and 
to  those  cases  only. 

Rule  discharged. 
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Bankrupt. 

Where  a  defendant  has  been  twice  a  bank' 
rupt,  and  has  not  paid  15s.  in  the  pound  un- 
der the  second  commission,  tlie  Court  (unless 
he  be  in  actual  custody,  J  will  not  relieve  him 
on  motion,  in  an  action  against  him  at  the 
suit  of  a  creditor  whose  debt  may  have  been 
barred  by  the  commission ;  but  will  leave  him 
to  his  plea. 

Mr.  Ourney  had  obtained  a  rule  to  shew 
cause  why  the  proceedings  should  not  be 
stayed,  on  the  usual  affidavit,  that  the  de- 
fendant had  become  bankrupt,  and  obtained 
his  certificate  since  the  cause  of  action  had 
accrued. 

Mr.  Brougham  shewed  cause  on  an  affi- 
davit, from  which  it  appeared  that,  though 
it  was  true  the  defendant  had  been  a  bank- 
rupt, yet  he  had  been  a  bankrupt  twice, 
and  had  not  paid  15s.  in  the  pound  under 
the  second  commission.  His  future  effects 
were,  therefore,  liable  ;  and  the  plaintiff  had 
a  right  to  on. 

Mr.  Gurney  in  support  of  the  rule. — The 
plaintiff  has  no  right  to  go  on  as  the  law  now 
stands  ;  because  the  6  Geo*  4.  c.  16.  s.  121. 
discharges  the  bankrupt  absolutely  from  all 
claims  and  demands  made  proveable  under 
the  commission  ;  and  the  127  th  section,  in 
such  a  case  as  the  present,  vests  all  the  fu- 
ture estate  and  effects  in  the  assignees.  The 
plaintiff  cannot  now  go  on,  even  with  a  view 
to  the  future  effects. 

Lord  Chief  Justice. — Then  you  may  plead 
the  bankruptcy.  We  will  not  relieve  you 
on  motion.  The  defendant  is  not  in  cus- 
tody. 

Rule  discharged. 


1827 
May 


ii.  s 


MONDAY  V.  HURLEY  AND 
BOND. 


Executor — Land-tax  Redemption. 

1 .  Land-tax  redeemed  by  one  who  is  cestui 
que  use  for  life,  and  in  possession  at  the  time 
of  t/te  purchase,  is  personal  property,  and 
descendible  to  his  personal  representatives. 


2.  An  executor  who  has  not  proved  cannot 
assent  to  a  legacy. 

This  was  an  action  of  replevin,  tried  be- 
fore Mr.  Justice  Littledale,  at  the  Summer 
Assizes  of  1825,  for  Devon,  in  which  the 
jury  found  a  verdict  for  the  defendants,  as- 
sessing rent  in  arrear  12/.,  subject  to  the 
opinion  of  this  Court  on  a  case  of  which 
the  following  is  the  substance. 

CASE. 

The  declaration  was  in  the  common  form, 
and  the  defendants  pleaded,  first,  an  avowry 
and  cognizance,  and  secondly,  a  cognizance. 
The  first  stated,  that  the  locus  in  quo  was 
parcel  of  a  tenement  called  Meansa  Mare, 
and  that  one  Richard  Crudge,  long  before 
and  at  and  after  the  passing  of  the  42  G.  8. 
c.  116,  (the  land-tax  redemption  act,)  was 
seised  of  the  said  tenement,  as  tenant  for  his 
own  life ;  and  after  the  passing  of  the  act, 
by  a  certain  contract  in  writing,  duly  made, 
and  bearing  date  June  8,  1808,  contracted 
with  two  commissioners  for  the  redemption 
of  12/.  land-tax,  being  the  land-tax  duly 
charged  on  the  said  tenement ;  that  by  the 
said  contract,  it  was  declared,  that  the  con- 
sideration thereof,  was  so  much  lawful 
money  to  be  paid  to  the  Receiver  General 
for  the  county,  or  his  deputy,  as  would  be 
sufficient  for  the  redemption  of  the  said 
land-tax,  on  a  certain  day  therein  named  ; 
that  afterwards,  and  on  the  day  so  named, 
the  said  Richard  Crudge  paid  to  one  Wil- 
liam Bennett,  then  being  the  deputy  Re- 
ceiver General,  a  certain  sum  then  found  to 
be  sufficient ;  and  that  the  same  was  re- 
ceived, as  and  for  the  full  consideration  for 
the  said  redemption.  It  then  went  on  to 
state,  that  Richard  Crudge  afterwards  made 
his  will,  and  appointed  one  Robert  Baker 
the  elder,  the  executor  thereof,  and  after- 
wards died  so  seised,  without  revoking  or 
altering  his  will ;  that  Robert  Baker  the 
elder  survived,  but  did  not  take  upon  him- 
self the  burthen  of  the  execution  of  Richard 
Crudge's  will,  and  afterwards  died,  without 
having  proved  the  same;  whereupon  ad- 
ministration, with  the  will  annexed,  was,  in 
due  form  of  law,  granted  to  Penelope 
Crudge,  widow  of  the  said  Richard  Crudge ; 
that  the  said  Penelope  Crudge  afterwards 
died,  leaving  some  of  the  goods,  chattels, 
and  credits,  of  the  said  Richard  Crudge  tin- 
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administered,  whereupon,  administration  de 
bonis  nan,  with  the  will  annexed,  was,  in  due 
form  of  law,  granted  to  Henry  Daubeny 
Melhuish  ;  that  the  said  tenement,  by  virtue 
of  the  said  contract,  and  payment  of  the 
sum  of  2581.  1 1  *.,  and  by  force  of  the  several 
statutes  in  that  behalf,  was  chargeable  for 
the  benefit  of  the  said  Richard  Crudge,  his 
executors,  &c,  with  the  payment  of  a  cer- 
tain annuity,  or  yearly  sum,  by  way  of  in- 
terest on  the  said  sum  of  25  SL  11*.,  equal 
in  amount  to  the  said  land-tax  so  redeemed, 
(to  wit,)  with  the  payment  of  the  yearly 
sum  of  12/. ;  and  that  the  same  annuity  or 
yearly  sum  was  left  wholly  unadministered 
by  the  said  Penelope  Crudge,  at  the  time  of 
her  death ;  and  that  the  said  Henry  Dau- 
beny Melhuish,  as  such  administrator,  and 
being  possessed,  as  such,  of  the  said  annuity, 
and  entitled  to  receive  the  same,  and  being 
the  proprietor  thereof,  afterwards,  by  a  cer- 
tain instrument  of  assignment  or  writing, 
duly  signed  by  him  for  the  consideration 
therein  mentioned,  did  bargain,  sell,  assign, 
and  transfer  to  the  said  John  Bond,  his  exe- 
cutors, administrators,  and  assigns,  the  said 
yearly  sum,  to  hold  to  the  said  John  Bond, 
his  executors,  &c.  with  the  same  benefits 
and  advantage,  and  subject  to  the  same 
right  and  power  of  redemption,  restrictions, 
and  conditions,  as  he,  the  said  Henry  Dau- 
beny Melhuish,  held  the  same  under,  im- 
mediately before  the  execution  thereof; 
and  that  afterwards,  the  said  instrument  of 
assignment  was  duly  produced  to  and  regis- 
tered by  one  Thomas  Rendell,  being  the 
proper  officer  appointed  in  that  behalf,  and 
a  memorial  of  the  same  was  duly  made  by 
the  said  Thomas  Rendell,  and  entry  thereof 
duly  certified  by  the  said  Thomas  Rendell, 
by  indorsement  on  the  said  assignment ;  by 
virtue  of  which  said  assignment,  the  said 
John  Bond  became,  and  was,  and  is  possess- 
ed of  the  said  annuity ;  and  because  the 
sum  of  12/.,  being  one  year's  annuity  on  &c, 
was  due  and  in  arrear  to  the  said  John  Bond, 
he  the  said  John  Bond  well  avows,  and  the 
said  Thomas  Hurley,  as  bailiff,  well  ac- 
knowledges, &c.  The  cognizance  was  pre- 
cisely the  same  as  the  avowry  and  cogni- 
zance, except  that  it  did  not  state  any  as- 
signment from  Melhuish  to  Bond,  and  both 
the  defendants  justified  the  distress  as  the 
bailiffs  of  Melhuish. 

The  pleas  in  bar,  and  the  issues  to  which 


they  led  were  numerous ;  but  as  most  of  them 
were  beside  the  main  questions,  only  those 
will  be  noticed  which  had  a  reference  thereto. 
The  4th  and  16th  stated,  that  Richard 
Crudge,  by  his  last  will,  duly  bequeathed 
all  his  monies,  goods  and  personal  estate, 
unto  the  said  Robert  Baker  the  elder,  in 
trust  for  one  Robert  Baker  the  younger,  and 
appointed  the  said  Robert  Baker  the  elder, 
executor  ;  and  afterwards  died  without  re- 
vocation or  alteration  of  his  will ;  that 
afterwards,  and  before  the  grant  of  admini- 
stration to  Penelope  Crudge,  Robert  Baker 
the  elder  made  his  last  will  and  testament, 
and  appointed  Robert  Baker  the  younger 
executor  thereof,  and  afterwards  died  with- 
out revoking  or  altering  his  will  ;  after 
whose  death,  the  said  Robert  Baker  the 
younger,  duly  proved  the  said  last-men- 
tioned will,  and  took  upon  himself  the  bur- 
then of  the  execution  thereof;  and  that 
after  the  death  of  the  said  Richard  Crudge, 
the  said  Robert  Baker  the  elder  assented  to 
the  said  bequest  so  made  to  him  by  the  said 
Richard  Crudge,  and  that  the  said  Robert 
Baker  the  younger,  after  the  death  of  the 
said  Robert  Baker  the  elder,  assented  to 
and  accepted'  the  said  bequest,  whereby 
the  said  Robert  Baker  the  younger,  became 
and  was,  and  still  is,  possessed  of  the  said 
annuity  or  yearly  sum,  and  entitled  to  re- 
ceive die  same :— concluding  with  a  verifi- 
cation, and  a  prayer  of  judgment  and  da- 
mages, in  the  common  way.  The  5th  and 
17th  pleas,  stated  the  will,  bequest  and 
death  of  Richard  Crudge,  and  the  will  and 
death  of  Robert  Baker  the  elder,  as  stated 
in  the  4th  and  16th  pleas ;  and  then  stated, 
that  after  their  deaths,  and  after  the  grant  of 
administration  to  Penelope  Crudge,  she  duly 
consented  to  the  bequest  made  by  Richard 
Crudge,  whereby  the  said  Robert  Baker  the 
younger  became,  and  was,  and  is  possessed 
of  the  said  annuity  or  yearly  sum — conclud- 
ing in  the  common  form.  The  6th  and  18th 
pleas  stated  the  will,  bequest,  and  death  of 
Richard  Crudge,  and  the  will  and  death  of 
Robert  Baker  the  elder,  as  stated  in  the  4th 
and  16th  pleas;  and  that,  after  the  death  of 
Richard  Crudge,  Robert  Baker  the  elder, 
and  Penelope  Crudge,  and  after  the  grant  of 
administration  to  Henry  Daubeny  Melhuish, 
he  assented  to  the  said  bequest,  so  made  by 
the  said  Richard  Crudge,  whereby,  &c. — 
The  replications  to  the  4th  and  16th  pleas 
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traversed  the  assent  of  the  said  Robert 
Baker  senior,  therein  pleaded  ;  those  to  the 
5th  and  17th  did  the  same,  with  respect  to 
the  assent  of  the  said  Penelope  Crudge, 
therein  pleaded ;  and  those  to  the  6th  and 
18th  did  the  same  with  respect  to  the  assent 
of  the  said  H.  D.  Melhuish  therein  pleaded : 
upon  all  which  issues  were  joined. 

At  the  trial  on  behalf  of  the  defendants, 
the  estate  and  interest  of  Richard  Crudge 
in  the  premises,  was  proved  by  the  produc- 
tion of  his  marriage  settlement  with  Pene- 
lope Afford,  then  Penelope  Crudge  above 
mentioned,  who  was  aunt  toH.  D.  Melhuish, 
This  was  of  the  date  of  March  the  2nd 
1 796  ;  and  by  it  the  testator  conveyed  to  a 
trustee  the  whole  of  his  freehold  and  lease- 
hold estates,  including  Meansa  Mare,  in 
trust,  to  the  use  of  himself  for  life ;  re- 
mainder to  the  use  of  his  wife  for  life  ;  re- 
mainder to  the  trustees  to  preserve  contin- 
gent remainders ;  remainder  to  the  use  of 
the  issue  in  fee,  to  take  on  their  attaining 
the  age  of  twenty-one,  with  divers  remain- 
ders over  ;  and  the  ultimate  remainder,  in 
fee  to  himself. 

The  contract  for  the  redemption  was 
proved;  all  the  formalities  necessary  to 
give  it  effect  were  also  proved ;  the  several 
letters  of  administration  setout  in  the  avowry 
and  cognizance  were  proved ;  and  the  due 
assignment  in  form  to  Bond  was  proved. 

By  the  will  of  the  said  testator,  Richard 
Crudge,  dated  July  30,  1811,  duly  exe- 
cuted and  attested  to  pass  real  estate, 
Richard  Crudge  devised  all  his  messuages, 
lands,  and  hereditaments,  and  also,  all  his 
monies,  goods,  and  personal  estate  whatso- 
ever, unto  Robert  Baker  the  elder,  in  trust 
for  Robert  Baker  his  son ;  and  appointed 
the  said  Robert  Baker  the  elder,  executor 
thereof;  and  afterwards  died,  without  re- 
voking or  altering  the  same.  The  said  Ri- 
chard Crudge  died  in  1813.  And  the  said 
Robert  Baker  died  the  25th  of  March  1814, 
leaving  the  said  Robert  Baker  the  younger 
his  only  son  surviving  him.  The  said  Pe- 
nelope Crudge  died  in  1819,  intestate. 

4 

The  questions  for  the  opinion  of  the 
Court  were — 

First — Whether  the  interest  of  the  said 
Richard  Crudge  in  the  said  land-tax,  form- 
ed part  of  his  real,  or  of  his  personal  estate. 
If  the  Court  should  be  of  the  former  opinion, 


then  the  verdict  to  be  set  aside,  and  a  ver- 
dict entered  for  the  plaintiff." 

Secondly — If  of  the  latter,  then,  whether 
the  said  land-tax  was  to  be  deemed  at  law 
as  remaining  unadministered  at  the  time  of 
the  grant  of  administration  de  bonis  non  to 
H.  D.  Melhuish,  and  passing  to  him  under 
that  grant.  If  the  Court  should  be  of 
opinion  in  the  affirmative,  then, 

Thirdly — Whether  the  evidence  offered, 
as  to  the  estate  and  interest  of  the  said  tes- 
tator, was  sufficient  to  support  the  said 
avowry  and  cognizance.  If  the  Court  should 
be  of  opinion  in  the  affirmative,  then,  the 
present  verdict  was  to  stand :  if  not,  a  ver- 
dict was  to  be  entered  for  the  plaintiff. 

Mr.  Coleridge  for  the  avowant*,  and  in 
support  of  the  verdict — To  the  first  ques- 
tion :  There  can  be  no  doubt  that  this  land- 
tax  was  personal  property  ;  this  will  appear 
from  the  42  Geo.  3.  c.  116.  s.  123,  coupled 
with  the  terms  of  the  settlement.  The 
other  side  contended  that  Crudge  had  an 
estate  of  inheritance ;  but  this  point  seems 
to  have  been  settled  by  the  case  of  Ware  v. 
PolAill9(l)  yet  that  case  was  upon  the  38 
Geo.  3.  c.  60.  8.17;  and  here,  the  argu- 
ment for  a  life  estate  is  stronger,  as  the 
ultimate  interest  was  of  the  most  remote 
kind.  To*  the  second  point :  If  then  it  was 
personal  property,  was  it  unadministered  by 
the  executor  ? — It  could  not  have  been  ad- 
ministered, for  the  executor  never  proved, 
and  no  act  of  his  executor  could  be  binding; 
for  it  has  been  decided,  that  the  executor  of 
an  executor  is  not  capable  to  do  acts  affect- 
ing the  first  estate,  unless  the  first  executor 
has  proved:  Hayton  v.  Wolfe (2).  The 
second  executor  could  not  therefore  assent 
to  the  legacies,  for  he  had  no  power 
even  to  get  in  the  debts :  Wankfordv.  Wank* 
ford(9).  There  must  be  some  act  to  shew 
assent,  and  the  mere  making  by  the  execu- 
tor of  his  own  will,  is  no  act  of  executorship. 
The  assent  of  an  executor  to  a  legacy,  is 
not  to  be  lightly  presumed.  Comyns,  *  Ad" 
ministration,'  c.  6.  Then,  did  Penelope 
Crudge  assent  to  the  legacy  ? — to  shew,  or 
even  to  infer  this,  there  was  no  evidence 
whatever.  If  unassented  to,  it  remained 
unadministered ;  and  property  passed  to  the 
administrator  de  bonis  non*    Then  the  only 

(1)  11  Vesey,  *57.' 
(*)  Cro.  Jac.  614. 
(3)  1  SfUk.  308. 
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remaining  question  is,  was  there  sufficient 
evidence  to  shew  a  life  estate  in  Richard 
Crudge  ?  The  deed  gives  him  a  life  inte- 
rest; and,  as  he  entered,  and  became  seised, 
the  use  was  executed :  Broughton  v.  Langly 
(4).  The  subsequent  limitations  make  no 
difference,  because,  when  the  time  arrives  to 
act  upon  them,  the  trustees  may  take  the 
legal  estate. 

Mr.  Jeremy  contra* — The  main  question 
is,  had  R.  Crudge  a  legal,  or  only  any  equi- 
table interest  ?  All  the  cases  which  appear  in 
the  note  to  Jeffresonv.  Morton  and  others  (5) 
shew,  that  the  legal  estate  must  have  re- 
mained in  the  trustees ;  because,  unless 
they  had  it,  they  could  not  perform  the 
trusts.  There  were  several  limitations  after 
the  life  estate ;  and  it  was  impossible  for 
them  to  take  effect,  unless  the  legal  estate 
remained  in  the  trustees.  If,  then,  R. 
Crudge  had  not  a  legal  interest,  the  123rd 
section  of  the  42  Geo.  3.  c.  116.  does  not 
apply ;  but  the  case  must  be  guided  by  the 
154th  section,  whereby  the  interest  of  a 
strange  purchaser  becomes  a  fee  farm  rent; 
and  consequently  descendible  to  the  real, 
and  not  the  personal  representatives. 

[The  Lord  Chief  Justice. — But  why  may 
not  the  children  who  take  by  the  subsequent 
limitations,  take  a  legal  interest,  subject  to 
be  defeated  if  they  should  not  live  to  the 
age  of  twenty-one, — an  interest  sub  modo  ? 
There  seems  to  be  no  objection  to  this : 
the  uses  would  then  be  equally  well  exe- 
cuted ;  and  the  legal  estate  would  not  of 
necessity  be  in  trustees.] 

Mr.  Jeremy. — If  the  Court  think  so,  the 
only  remaining  question  will  be  as  to  the 
assent.  The  original  testator  died  in  1819, 
and  the  executor  not  until  1814. 

By  the  Court. — The  fact  of  assent  is 
found  against  you. 

Judgment  for  the  defendants. 


1827.    #  BBART  O.  8EMPBQNIUS,  OENT. 

May  22.  3         one  &c. 

Arrest — Pleading. 

1 .  An  actual  touching  of  the  person  is  not 
necessary  to  constitute  an  arrest. 

(4)  2  Lord  Raym.  873. 

(5)  2  Saunders,  11. 


2.  Nor  does  the  fact  of  a  person  giving  a 
bail  bond  of  necessity  imply  a  previous  arrest ; 
and  accordingly t  in  an  action  for  a  malicious 
arrest,  the  plaintiff,  in  order  to  support  an 
averment  in  his  declaration  that  he  had  been 
arrested,  proved  the  writ ;  the  warrant ;  that 
the  officer  sent  a  messenger  to  him,  informing 
him  that  he  had  such  a  warrant,  (the  mes- 
senger not  having  it  then  with  him,)  and  de- 
siring him  to  give  bail ;  that  he  sent  word 
that  he  would  on  the  following  day ;  and  that 
he  accordingly  did  so,  giving  a  bail  bond  at 
the  officer's  house ;  but  never  being  actually 
detained, — it  was  held,  that  these  facts  did 
not  amount  to  an  arrest ;  and,  therefore,  that 
the  averment  was  not  proved. 

3.  An  immaterial  averment  may  be  reject- 
ed as  surplusage,  provided  the  sentence  will 
remain  perfect,  dtstinct  and  sensible  without 
it,  but  not  otherwise. 

Accordingly,  a  count  stated  that  a  writ 
was  sued  out  against  the  plaintiff  marked  for 
bail  901. ;  [that  he  was  arrested  under  it,"] 
and  [being  so  arrested  and  in  custody]  that 
he  was  forced  and  obliged  to  procure  bail  to 
answer  the  writ : — It  was  held,  that  the  words 
in  brackets  could  not  be  rejected,  because,  if 
they  were,  nothing  appeared  to  shew  that  the 
plaintiff  was  forced  and  obliged  to  give  bail. 

This  was  an  action  on  the  case.  The 
declaration  charged  that  the  defendant  ma- 
liciously, and  without  probable  cause,  pro- 
cured an  attachment  of  privilege  to  be  is- 
sued at  his  suit  against  the  plaintiff,  "  and 
'  caused  and  procured  the  said  writ  to  be, 
and  the  same  was  then  and  there  marked 
and  indorsed  for  bail  for  90/.  and  upwards, 
on  the  said  writ ;  and  the  said  writ  being  so 
marked  and  indorsed  for  bail  as  aforesaid, 
[the  said  defendant,  afterwards,  and  before 
the  return  thereof,  to  wit,  on  §c.  at  §c.  con- 
triving, fyc.  and  without  having  any  reason- 
able or  probable  cause  of  action  whatso- 
ever against  the  said  plaintiff,  to  the  amount 
of  10/.  or  upwards,  falsely  and  maliciously 
caused  the  said  plaintiff  to  be  arrested  by 
his  body  under  the  said  writ,  and  to  be  there- 
upon imprisoned,  and  kept  and  detained  in 
prison  for  a  long  space  of  time,  to  wit,  for  the 
space  of  three  days,  then  next  following,  and 
until]  he  the  said  plaintiff,  [in  order  to  pro- 
cure his  release  and  discharge  from  his  said 
imprisonment]  was  forced  and  obliged  to,  and 
did  then  and  there  procure  certain  persons, 
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to  wit,  W.  W.  and  J.  C.  to  become  bail  for 
the  appearance  of  him  the  said  plaintiff  in 
the  said  court,  at  the  return  of  the  said  writ, 
to  answer  the  said  defendant  according  to 
the  exigency  of  the  said  writ ;  and  upon  that 
occasion,  he  the  said  plaintiff,  and  the  said 
W.  W.  and  J.  C.  were  forced  and  obliged  to, 
and  did  then  and  there  enter  into  a  certain 
bond."  The  declaration  then  set  out  the 
bail. bond ;  and  went  on  to  state  the  termi- 
nation of  the  action,  and  the  other  formal 
averments. 

Plea — General  issue. 

On  the  trial  of  the  cause,  the  case  turned 
upon  the  question,  whether  the  plaintiff  in 
this  action  had  or  had  not  been  arrested 
under  the  writ  set  out  in  the  declaration. 
The  evidence  was  to  the  following  effect. 

The  delivery  of  the  writ  to  the  sheriff 
was  proved ;  and  that  a  warrant  was  grant- 
ed thereon,  directed  to  Green,  an  officer. 
Green  sent  his  man  Hutchinson  to  the  pre- 
sent plaintiff  (the  defendant  in  the  writ) 
with  a  message,  that  he  (Green)  had  a  writ 
against  him ;  and  requesting  that  he  would 
come  to  Green's  office,  and  give  bail. 
Hutchinson  did  not  go  for  the  purpose  of 
arresting  the  plaintiff;  nor,  indeed,  had  he 
at  that  time  the  warrant  with  him.  This 
message  was  on  a  Saturday.  The  plaintiff 
sent  a  message  in  answer  by  Hutchinson, 
thanking  Green  for  his  civility;  saying, 
that  he  would  call  that  day,  and  would  send 
the  names  of  his  bail  on  the  Monday  fol- 
lowing. He  did  so ;  and,  a  day  or  two  after 
the  Monday,  the  plaintiff  and  one  of  his 
bail  called  and  executed  the  bond,  and  the 
officer's  man  went  to  the  house  of  the  other 
bail,  who  could  not  attend,  and  witnessed  his 
execution  of  the  bond.  The  plaintiff  was 
never  detained. 

Upon  this  evidence,  the  Lord  Chief  Jus- 
tice was  of  opinion  that  the  averment  in  the 
declaration,  of  the  plaintiff  having  been  ar- 
rested, was  not  proved ;  and  he  therefore 
nonsuited  the  plaintiff. 

Mr.  Brougham  now  moved  for  a  rule  to 
shew  cause  why  the  nonsuit  should  not  be 
set  aside,  and  a  new  trial  had.  He  relied 
upon  two  points  :  first,  that  the  evidence 
amounted  to  proof  of  an  arrest ;  secondly, 
that  the  averment  of  an  arrest  was  an  im- 
material averment,  and  needed  not  to  have 
been  proved.     - 


First. — This  was  an  arrest.  The  main 
case  relied  upon  by  the  other  side  is  Arrow- 
smith  v.  Le  Mesurier  (1).  There  a  warrant 
had  been  issued  against  the  plaintiff,  on  a 
charge  of  conspiracy.  The  constable  went 
with  the  warrant,  saw  the  plaintiff,  and 
shewed  it  to  him.  He  took  a  copy  of  it ; 
and  said  he  would  go  voluntarily  before  the 
magistrates,  and  accordingly  attended  the 
constable  before  them.  The  Court  un- 
doubtedly held  that  to  be  no  arrest ;  ob- 
serving that  the  warrant  appeared  to  have 
been  used  merely  as  a  summons.  There, 
the  plaintiff  was  never  placed  under  any  re- 
straint, nor  forced  to  find  bail.  There,  too, 
the  question  was  left  to  the  jury.  Actual 
force  is  undoubtedly  not  necessary  to  consti- 
tute an  arrest :  but  it  is  said  there  must  be  an 
implied  force ;  a  personal  restraint;  and  the 
instance  mentioned  by  Lord  Hardmehe  is 
often  referred  to.  In  Williams  v.  Jones,  (2) 
his  Lordship  said,  "  it  does  not  follow  that 
an  arrest  cannot  be  made  without  touching 
the  person ;  for  if  a  bailiff  comes  in  to  a  room, 
and  tells  the  defendant  he  arrests  him,  and 
locks  the  door,  that  is  an  arrest,  for  he  is 
in  the  custody  of  the  officer."  So  in  Homer 
v.  BaUyn,  (3)  it  is  said,  the  declaration  of 
the  bailiff,  that  the  defendant  is  his  prisoner, 
and  the  defendant  submitting,  are  sufficient 
to  make  an  arrest.  Here  it  is  admitted  that 
there  was  no  touch,  no  declaration  by  the 
bailiff,  that  the  defendant  was  his  prisoner ; 
but  there  was  every  thing  more  effectual 
than  any  of  these ;  for  there  was  bail  given, 
die  whole  object  of  the  warrant  was  an- 
swered ;  while  the  actual  touch  would  only 
be  one  step  towards  answering  that  object. 
Here  the  law  was  completely  satisfied. 

Secondly. — The  averment  of  an  arrest 
was  immaterial,  and  the  sentence  is  partible 
and  complete,  without  the  use  of  the  words 
which  speak  of  an  actual  arrest.  The  sub- 
stance of  the  averment,  and  of  the  plaintiff's 
whole  complaint  is,  that  he  was  forced  to 
find  bail.  The  sentence  may  stand  thus : 
"  and  the  said  writ  being  so  marked  and  in- 
dorsed for  bail  as  aforesaid,"  then,  leaving 
out  all  the  words  about  the  arrest,  it  may  be 
taken  up  at  the  words,  "  he  the  said  plain- 
tiff" then,  leaving  out  the  words  about  re- 
lease and  discharge,  "  was  forced  and  obli- 

(1)  *  New  Rep.  Stl. 

(2)  Ca.  Temp.  Hard.  501. 
(S)  Buller,  N.P.6*. 
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ged  to,  and  did  then  and  there  procure 
certain  persona"  to  be  his  bail.  By  taking 
the  sentence  in  this  way  it  will  be  complete ; 
rejecting  the  immaterial  averment  of  an  ac- 
tual arrest. 

The  Court  had  no  doubt  upon  the  second 
point.  The  averment  as  to  the  giving  bail 
was  in  language  so  connected  with  the  al- 
leged arrest  and  imprisonment,  and  made 
so  much,  and  so  strictly,  a  continuance  of 
that  arrest  and  imprisonment,  that  they  could 
not  be  separated.  They  could  not  take 
the  words  "  forced  and  obliged  to  procure 
certain  persons  to  be  bail,"  as  a  distinct  and 
indivisible  allegation.  If  there  had  been  no 
previous  arrest,  there  was  nothing,  as  the 
count  then  would  stand,  to  shew  that  he 
was  forced  and  obliged  to  give  bail.  The 
count  might  have  been  framed  differently. 
Upon  the  first  point  alone,  therefore,  a  rule 
nisi  was  granted,  and  now 

Mr.  Scarlett,  Mr.  Campbell,  and  Mr.  D. 
F.  Jones,  shewed  cause. — The  case  of  Arrow- 
smith  v.  Le  Mesurier  is  decisive  of  the  pre- 
sent; for,  in  that  case,  the  circumstances 
came  much  nearer  to  an  arrest.  There, 
the  constable  was  with  the  person,  and 
never  parted  from  him.  It  is  unnecessary 
to  go  into  the  question  as  to  what  makes  an 
arrest ;  for  here  it  is  obvious  that  the  bail 
bond  was  given,  not  in  consequence  of  an 
arrest,  but  to  prevent  an  arrest ;  and  the 
plaintiff  should  have  so  declared.  To  pro- 
nounce that  an  arrest  was  made  in  this  case 
would  be  to  let  in  questions  of  constructive 
and  implied  restraint,  until  they  would  be- 
come refined,  even  to  metaphysical  nicety. 

Mr.  Brougham  and  Mr.  Chitty  repeated 
the  former  arguments,  to  shew  that  there 
was  a  distinction  between  this  case  and  that 
ofArrowsmith  v.  Le  Mesurier ;  and  cited  the 
case  of  Norton  v.  Mosely,  (4)  to  infer  that 
when  a  defendant  gave  a  bail  bond,  he  was 
virtually  transferred  from  one  custody  to 
another ;  and  consequently,  that  the  giving 
of  the  bail  bond  implied  a  custody  of  the 
sheriff,  sufficient  to  maintain  so  immaterial 
an  averment. 

The  Court  were  of  opinion  that  the  case 
ofArrowsmith  v.  Le  Mesurier  was  decisive ; 
and  therefore, 

Rule  discharged. 

(4)  6  B.  &  C.  106 ;  5  Law  Journ.  K.B.  45. 
Vol.  V.  K.B. 
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FATLE  0.   BIRD. 
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May  22 
Bill  of  Exchange. 

In  an  action  against  the  acceptor  of  a  bill 
of  exchange,  in  which  the  drawer,  in  the  body 
of  the  bill,  has  required  payment  at  a  parti- 
cular place,  it  is  not  necessary  to  aver  a  pre- 
sentment at  that  particular  place. 

Semble — that  by  the  acceptance  of  such  a 
bill,  the  acceptor  takes  upon  himself  the  obli- 
gation of  going  to  the  place  in  question  and 
paying.  But  otherwise,  where  the  acceptor 
expressly  qualifies  his  own  acceptance,  by 
saying,  that  he  will  pay  at  such  a  place,  and 
nowhere  else.  There,  the  drawer  or  /wider 
must  go  to  the  place  of  payment,  and  make 
the  demand. 

This  was  an  action  by  the  drawer  against 
the  acceptor  of  a  bill  of  exchange.  The 
cause  was  tried  before  the  Lord  Chief  Jus- 
tice, at  the  London  Sittings  before  Michael- 
mas term  1826,  when  the  plaintiff  was  non- 
suited, with  liberty  for  the  plaintiff  to  move 
to  enter  a  verdict  in  his  favour. 

The  bill  was  in  the  usual  form,  except 
that  the  plaintiff,  in  the  body  of  the  bill, 
used  the  words  "  pay  to  my  order  in  Lon- 
don" The  acceptance  was  thus:  "Accepted 
payable  atW.  Metcalfe,  esq.  Coal  Exchange, 
London."  The  plaintiff  did  not  prove  any 
presentment  at  Metcalfe's  when  the  bill  be- 
came due. 

Mr.  Hutchinson,  on  a  former  day,  had 
obtained  a  rule  to  shew  cause  why  the  non- 
suit should  not  be  set  aside,  and  a  verdict 
entered  for  the  plaintiff;  and 

Mr.  F.  Pollock  now  shewed  cause. — He 
contended,  that  this  was  not  a  case  within 
the  1  and  2  Geo.  4.  c.  78.  which  provides 
only  for  acceptances  where  the  language 
used  by  the  drawer  is  general.  There,  the 
language  used  by  the  acceptor  does  not  im- 
pose on  the  holder  the  necessity  of  present- 
ment at  any  given  place,  unless  that  ac- 
ceptor expressly  stipulated  it.  Here,  the 
drawer  himself  points  to  a  particular  place 
of  payment ;  desires  the  acceptor  to  pay  to 
his  order  in  London;  and  the  acceptor, 
adopting  the  direction  of  the  drawer,  makes 
the  bill  payable  at  a  particular  place  in  Lon- 
don. It  is  therefore  a  part  of  the  compact 
between  the  parties ;  and  the  case  is  con- 
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sequently  governed  by  Rome  v.  Young;  (1) 
and  is  not  touched  by  1  and  2  Geo.  4. 

Mr.  Hutchinson,  in  support  of  the  rule, 
stated,  that  the  point  had  been  recently  de- 
cided in  the  Common  Pleas,  in  a  case, 
Selby  and  another  v.  Eden.  (See  the  case, 
4  Law  Journal,  C.P.  198.) 

The  Court  ordered  the  case  to  stand  over 
until  they  should  have  conferred  with  the 
Judges  of  Common  Pleas :  and  in  a  few  days 
afterwards,  they  stated,  that  they  had  so  con- 
ferred ;  and  that  they  concurred  in  the  de- 
decision  of  the  question  in  Selby  and  an- 
other v.  Eden,  from  which  the  present  case 
was  not  distinguishable. 

Rule  absolute. 


1827.      7      TEDfBET   AND  ANOTHER,  AS- 

May  28.  J        signees,  &c.  v.  uwins. 

Bankruptcy. 

A  notice  to  assignees,  under  the  6  Geo.  4. 
c.  16.  s.  90,  must  state  what  particular  in- 
gredient in  the  bankruptcy  will  be  disputed ; 
whether  the  trading,  the  act  of  bankruptcy,  or 
the  petitioning  creditor's  debt,  or  all  of  them, 
enumerating  each.  A  notice  thai  the  "  bank- 
ruptcy" would  be  disputed,  was  held  to  be 
too  general;  and  not  to  put  the  assignees  to 
proof  in  support  of  the  commission. 

In  this  case  the  defendant  had  given  no- 
tice that  he  intended  to  dispute  "  the  bank- 
ruptcy,*' not  stating  whether  it  was  the 
trading,  the  act  of  bankruptcy,  or  the  pe- 
titiong  creditor's  debt. 

On  the  trial,  before  the  Lord  Chief  Jus- 
tice, at  the  London  Sittings  after  Michael- 
mas term,  the  plaintiffs  contended  that  the 
notice  was  too  general.  The  Lord  Chief 
Justice  thought  it  was  sufficient ;  and  held 
the  plaintiffs  to  proof,  upon  which  they 
failed,  and  were  nonsuited.  A  rule  having 
been  obtained  to  set  it  aside, 

Mr.  Marryatt  shewed  cause,  contending 
that  the  notice  was  sufficient  to  put  the 
plaintiffs  on  their  guard,  which  was  the  main 
object  of  the  act. — But 

The  Court  (stopping  Mr.  Attorney  Ge- 
neral and  Mr.  Chitty,  who  were  for  the 


plaintiffs,)  observed  that  the  notice  was  too 
general ;  and  that  the  act  required  in  terms, 
the  stating  "  which  of  such  matters  "  it  was 
intended  to  dispute.  They  would,  how- 
ever, let  the  defendant  in  to  give  a  proper 
notice. 

Rule  accordingly. 


3.    J 


TANNER  V.  SMART. 


1827 

May  23 
Statute  of  Limitations. 

1.  When  the  recovery  of  a  debt  has  been 
impeded  by  the  Statute  of  Limitations,  and 
the  plaintiff  relies  upon  a  new  promise, — 

Semble — that  he  should  declare  upon  the 
new  promise,  and  not  upon  the  original  cause 
of  action. 

2.  At  all  events,  he  cannot  reply  such  new 
promise,  to  a  plea  of  "  action  not  accrued 
within  six  years."  Nor,  if  he  take  issue 
upon  such  a  plea,  will  a  qualified  or  condi- 
tional admission  entitle  him  to  recover,  if  his 
declaration  has  proceeded  on  the  original 
cause  of  action. 

Assumpsit  on  a  promissory  note. 

Plea — That  the  cause  of  action  did  not 
accrue  within  six  years. 

Issue  thereon. 

On  the  trial,  before  the  Lord  Chief  Jus- 
tice, at  the  Guildhall  Sittings  after  Michael- 
mas term,  the  plaintiff,  in  order  to  get  rid 
of  defendant's  plea,  called  a  witness,  who 
stated,  that  he  met  the  defendant  in  1819 
or  1820,  and  spoke  to  him  on  the  subject 
of  the  note  he  bad  given  to  the  plaintiff; 
that  the  defendant  said,  "Oil  cannot  pay 
that  now ;  but  I'll  pay  it  as  soon  as  I  can. 
I  have  married  a  woman  of  fortune,  but  I 
have  no  money  at  present."  Upon  this  a 
verdict  was  given  for  the  plaintiff  ;  the  ac- 
tion having  been  brought  within  six  years 
from  that  conversation. 

A  rule  having  been  obained  to  set  aside 
the  verdict,  and  enter  a  nonsuit, 

Mr.  Attorney  General  and  Mr*  D.  F. 
Jones,  shewed  cause. — The  other  side  rely 
upon  A1  Court  v.  Cross ;  (1)  but  the  present 
case  is  mainly  distinguishable.  There,  the 
defendant  said,  "  I  know  that  I  owe  the 


(1)  S  Brad.  &  Bing.  166. 


(1)  3  Bing. ;  4  Law  Jaura.  C.P.  79. 
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money  ;  but  the  bill  I  gave  is  on  a  wrong 
stamp :  and  now  I  am  arrested  I  will  never 
pay.11  There  was  no  promise  at  all  in  that 
case.  Here,  the  defendant  promises,  though 
his  promise  refers  to  his  paying  when  he  is 
able.  The  making  a  conditional  promise 
does  not  render  it  incumbent  on  the  plain- 
tiff to  alter  the  form  of  his  declaration  : 
Leaper  v.  Tatton.  (2)  There  Lord  Ellen- 
borough  said,  "  as  to  the  form  of  declaring, 
which  has  been  insisted  on,  it  is  enough  to 
say  that  it  has  never  been  in  use,  but  that 
it  is  the  common  practice  to  declare  on  the 
original  contract;  and,  if  the  statute  be 
pleaded,  the  only  question  is,  whether  the 
defence  given  by  it  has  been  waived.  If  the 
objection  were  good,  it  would  be  necessary 
to  re-cast  all  the  modes  of  declaring  by  way 
of  obviating  the  possibility  of  the  defen- 
dant's taking  advantage  of  the  statute  of  li- 
mitations." If,  then,  the  form  of  declaring 
need  not  be  altered,  upon  whom  should  the 
proof  lie  with  regard  to  the  defendant's 
ability  to  pay  ?  Surely,  upon  the  defendant. 
He  knows  his  own  situation  and  circum- 
stances. And,  in  the  present  case,  the  de- 
fendant himself  said  he  had  married  a  lady 
of  fortune.  The  presumption  would,  there- 
fore, be  in  favour  of  his  ability  to  pay. 

Mr.  F.  Pollock,  contra. — The  words  of 
the  statute  are  express ;  though  some  cases 
have  gone  the  length  of  almost  repealing 
the  statute.  It  has  been  properly  called  a 
statute  of  peace  and  security.  The  same 
may  be  said  of  the  statute  of  frauds ;  though 
that  also  has  become  almost  repealed  by 
cases.  The  case  of  A1 Court  v.  Cross  is  a 
satisfactory  case,  warranted  by  the  statute, 
and  enforcing  its  wholesome  provisions.  It 
was  impossible  in  that  case  to  infer  a  pro- 
mise to  pay,  when  the  man  said  he  never 
would  pay.  So  here,  the  promise  was  li- 
mited ;  yet  the  plaintiff  has  gone  upon  an 
unlimited  one.  Suppose  a  man,  in  such  a 
case  as  the  present,  were  to  say,  "  I  '11  pay 
you  in  six  months,"  could  the  plaintiff  sue 
directly  upon  the  old  cause  of  action  ?  Could 
he  take  the  promise,  and  reject  the  condi- 
tion ?  Undoubtedly  he  ought  not ;  and  no 
case  has  decided  that  he  could.  If  the 
promise  is  the  cause  of  action,  the  declara- 
tion should  be  adapted  to  the  promise.  This 
is  the  practice  in  declaring  against  an  execu- 

(2)  16  East,  420. 


tor  upon  a  promise,  which  has  grown  out  of 
a  cause  of  action  due  from  the  testator. 
There  the  promise,  if  special,  must  be  spe- 
cially declared  upon.  So  in  an  action  against 
husband  and  wife,  a  promise  after  marriage 
will  not  support  an  averment  of  a  promise 
before  marriage.  But  the  defendant  in  the 
present  case  rests  his  argument  on  the  broad 
ground,  that  the  promise  was  a  conditional 
one ;  and  that  the  plaintiff  ought  to  have 
shewn  the  condition  fulfilled. 

The  Court  took  time  to  consider ;  and, 
on  Saturday  the  26th  May, 

The  Lord  Chief  Justice  delivered  the  opi- 
nion of  the  Court. — After  stating  the  ques- 
tion, his  Lordship  observed,  that  undoubt- 
edly there  were  conflicting  cases ;  some 
which  rejected  the  condition,  or  the  quali- 
fication, and  retained  only  the  promise. 
This  appeared  to  have  been  the  case  in 
Leaper  v.  Tatton,  (8)  and  previous  cases ; 
while  in  Rowcroft  v.  Lomas,  (4)  the  statute 
seems  to  have  been  adhered  to.  In  Swam 
v.  Sowelly  (5)  the  Court  held,  that  an  ac- 
knowledgment of  the  debt,  with  an  addition 
by  the  defendant,  at  the  same  time  that  he 
had  a  set-off  to  a  larger  amount,  was  not 
sufficient  to  take  the  case  out  of  the  sta- 
tute. In  Mountstephen  v.  Brooke,  (6)  it 
was  held,  that  an  acknowledgment  of  the 
debt  contained  in  a  deed,  executed  by  the 
defendants,  but  to  which  the  plaintiffs  were 
no  parties,  was  sufficient.  The  authorities 
appeared  to  conflict ;  and  it  was  highly  ne- 
cessary to  have  a  direct  standard,  which, 
in  their  opinion,  could  be  best  obtained  by 
a  reference  to  die  statuteltself..(21  Jac.  1. 
c.  16.)  The  words  are  "  within  six  years 
next  after  the  cause  of  action"  But,  ac- 
cording to  the  reasons  given  in  some  of  the 
cases,  the  replication  to  a  plea  of  the  sta- 
tute, would  set  out  the  subsequent  promise. 
This,  however,  was  not  so.  When  the 
plea  was,  that  the  cause  of  action  did  not 
accrue  within  six  years,  the  replication  was, 
that  it  did  ;  that  was  the  issue  joined,  and 
the  rest  was  a  question  of  evidence :  Gould 
v.  Johnson.  (7)  There  the  action  was  upon 
an  executory  contract  in  assumpsit:  the 

(3)  16  East,  420. 

(4)  4  Maul.  fie  Selw.  457. 

(5)  2  Barn,  fie  Aid.  759. 

(6)  3  Barn.  &  Aid.  141. 

(7)  U  Lord  Raym.  83«. 
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plaintiff  averred  performance  ;  and  the  de- 
fendant pleaded  non  assumpsit.  To  this  the 
plaintiff  demurred  \  and,  on  argument,  the 
plea  was  held  to  be  bad,  because  the  statute 
applied  to  the  cause  of  action,  and  not  merely 
to  the  promise.  So  in  Green  v.  Crane,  (8)  it 
was  decided  that  a  promise  to  pay  an  exe- 
cutor could  not  be  given  in  evidence  upon 
the  issue  of  assumpsit  infra  sex  annos  to  the 
executor's  testator.  That  case  was  recog- 
nized in  Sarell  v.  Wine;  (9)  Ward  v.  Hun- 
ter ;  (10)  and  in  Pittam  v.  Foster.  (1 1)  All 
these  cases  shew  that  an  acknowledgment 
is  only  evidence  of  a  previous  promise.— 
Here,  the  promises  are  laid  to  be  absolute. 
Those  which  were  proved  were  conditional. 
If  there  had  been  a  general  acknowledg- 
ment of  the  debt,  it  might  have  been  suf- 
ficient ;  but  the  acknowledgment  must  be 
taken  altogether :  and  if  plaintiff  relies  on 
that  to  take  his  case  out  of  the  statute,  he 
must  adapt  his  declaration  to  it.  They 
thought  the  case  of  A% Court  v.  Cross  was 
rightly  decided.  There,  the  defendant  ad- 
mitted the  debt,  but  said,  he  would  never 
pay  it ;  and  such  a  declaration  rebutted  the 
presumption  of  a  previous  promise  to  pay, 
so  as  to  take  it  out  of  the  statute.  For 
these  reasons  they  were  of  opinion,  that  the 
plaintiff  had  not  shewn  a  cause  of  action 
within  six  years,  such  as  that  which  he  had 
declared  upon ;  and,  therefore, 

Rule  absolute. 


3,  > 


HUTTON  V.  WET. 


1827 
May  23 

Illegal  Contract. 

A  plaintiff  cannot  recover  for  goods  sold 
which  he  knows  are  to  be  applied  to  an  illegal 
purpose,  though  he  be  not  active  himself  in 
their  being  so  applied,  and  be  no  sharer  in 
the  advantage  to  be  derived  therefrom. 

This  was  an  action  for  goods  sold  and 
delivered,  tried  before  the  Lord  Chief  Jus- 
tice, at  the  Middlesex  Sittings,  in  Hilary 

(8)  f  Lord  Raym.  1101 ;  11  Mod.  37;  6  Mod. 
309  ;  and  Salk.  28. 

(9)  S  Ea»t,  409. 

(10)  6  Taunt.  210. 

(11)  1  B.&C.246;  1  Law  Journ.K:B.81. 


term  last,  when  a  verdict  was  found  for  the 
plaintiff  upon  the  following  facts : 

The  delivery  of  the  goods  and  their  value 
were  admitted ;  the  goods  were  worsted, 
made  of  wool,  intended  to  be  taken,  and 
actually  taken  to  the  Brazils  by  the  defen- 
dant, with  the  knowledge  of  the  plaintiff; 
they  being  delivered  from  the  plaintiff's 
house  at  Falmouth  to  a  boatman  to  take  on 
board  the  packet.  The  defendant,  there- 
upon, insisted  that  the  transaction  was  ille- 
gal ;  the  28  Geo.  3.  c.  38.  ss.  9,  36,  and  37, 
prohibiting,  under  certain  penalties,  the  ex- 
portation of  yarn  or  worsted  made  of  wool. 

A  rule  having  been  obtained  for  a  new 
trial, 

Mr.  Reader  shewed  cause. — This  is  a 
knavish  defence  ;  but  the  plaintiff,  who  is  a 
widow  woman,  did  not  appear  to  have  been 
active  in  the  exportation,  or  a  sharer  in  the 
advantage  to  be  derived  from  it.  In  HoU 
man  v.  Johnson,  (1)  it  was  held,  that  an  ac- 
tion would  lie  for  goods  sold  abroad,  which 
are  prohibited  here,  if  the  delivery  of  them 
be  complete  abroad,  though  the  vendor 
knows  they  are  to  be  run  into  England. 
There,  the  plaintiff  knew  of  the  prohibition. 
In  Hodgson  v.  Temple,  (2)  it  was  held,  that 
the  plaintiff  might  recover,  unless  he  was  a 
sharer  in  the  illegal  transaction.  The  Chief 
Justice,  Sir  James  Mansfield,  there  said, 
"This  would  be  carrying  the  law  much 
further  than  it  has  ever  yet  been  carried. 
The  merely  selling  goods,  knowing  that  the 
buyer  will  make  an  illegal  use  of  them,  is 
not  sufficient  to  deprive  the  vendor  of  his 
just  right  of  payment ;  but  to  effect  that,  it 
is  necessary  that  the  vendor  should  be  a 
sharer  in  the  illegal  transaction." 

Mr.  Marryatt,  contra. — The  principle  on 
this  subject  is  clearly  established.  It  was 
laid  down  in  the  case  o£Lightfoot  v.  Tenant. 
(3)  The  Chief  Justice  Eyre  there  said, "  No 
man  ought  to  furnish  another  with  the 
means  f  transgress  the  law,  knowing 
that  he  intends  to  make  that  use  of  them. 
And  it  will  seldom  happen  that  this  will  be 
the  whole  for  which  he  will  have  to  answer^ 
The  man  who  knows  that  an  illegal  use  is 
intended  to  be  made  of  that  which  he  is 
selling,  will  be  thereby  impelled  to  use  his 
knowledge  to  make  the  contract  more  be- 

(1)  Cowp.S41. 

(2)  5  Taunt.  181. 

(5)  1  Doi.  &  Pul.  56t. 
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neficial  to  himself,  and  it  may  become  his 
interest  to  stipulate  for  himself  that  the  il- 
legal use  shall  be  made  of  the  goods  he 
sells;  and  so  the  illegal  use  may  be  the 
very  gist  of  the  contract."  The  same  was 
adopted  in  1  M.  fy  S.  593,  and  several  other 
cases. 
He  was  here  stopped. 

By  the  Court. — There  can  be  no  doubt 
of  the  principle. 

Rule  absolute. 


18.  > 


PRICE  V. 
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May  .28 

Attorney — Vexatious  Arrest. 

1.  If  an  attorney  arrest  excessively,  he  is 
liable  to  the  jurisdiction  of  the  Court  as  one 
of  its  officers,  though  the  case  be  not  within 
the  43  Geo.  3.  c.  46.  s.  S. 

2.  But  semble,  that  the  Court  will  not 
exercise  such  jurisdiction  where  the  arrest 
has  been  preceded  by  a  bill  delivered  under 
the  statute,  a  month  before  action,  and  the 
defendant  did  not  apply  for  a  taxation  until 
after  action.  At  least  they  will  not,  unless 
it  be  a  case  of  gross  vexation. 

This  was  an  action  on  an  attorney's  bill, 
delivered  under  die  statute  a  month  before 
the  commencement  of  the  action.  The 
arrest  was  for  18/.  The  defendant,  shortly 
after  the  arrest,  obtained  an  order  for  tax- 
ation of  the  bill ;  and  for  a  stay  of  pro- 
ceedings on  payment  of  the  sum  found  due 
by  the  Master,  "  and  the  costs  of  the  ac- 
tion." The  bill  by  taxation  and  payments 
was  reduced  to  6/.  The  defendant  there- 
upon obtained  a  rule,  under  the  43  Geo.  3. 
c.  46.  s.  3,  to  shew  cause  why  he  should  not 
be  allowed  his  costs  ;  against  which 

Mr.  Piatt  now  shewed  cause. — This  case 
is  not  within  the  act.  It  applies  only  to  cases 
where  die  sum  is  reduced  by  verdict :  Cam- 
mack  v.  Gregory;  (1)  Rouveroy  v.  Alefson. 
(2)  And  the  benefit  which  the  defendant 
had  of  procuring  a  taxation,  and  a  stay  of 
proceedings,  was  obtained  on  the  condition 
that  he  should  pay  the  costs  of  the  action. 


Mr.  Abraham,  in  support  of  the  rule. — 
The  cases  cited  for  the  plaintiff  do  not  ap- 
ply. That  of  Robinson  v.  Elsam  (3)  is  ex- 
pressly in  point.  The  Court  pronounced 
it  to  be  immaterial  whether  such  a  case  as 
the  present  was  within  the  act  or  not ;  for 
that  the  plaintiff  being  an  attorney,  was 
within  the  jurisdiction  of  the  Court  as  one 
of  its  officers. — But, 

By  the  Court. — You  had  a  month  to  tax 
the  bill,  before  action ;  and  you  should  have 
done  so.  If  you  had,  and  had  paid  the 
balance,  there  would  have  been  no  action 
at  all. 

Rule  discharged. 

[Note. — In  the  case  Robinson  v.  Elsam, 
the  matter  came  before  the  Court  on  a  re- 
port from  the  Master.  The  arrest  was  for 
521/.,  and  there  was  due  on  the  balance 
only  2841. ;  and  the  Master  reported,  that 
there  was  no  reasonable  or*  probable  cause 
for  the  arrest  for  so  large  a  sum.  It  did 
not  appear  in  this  case  that  the  Master  had 
made  any  report.] 
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JEREMIAH  OARNETT  V.  THO- 
MAS FERRAND  AND  HENRY 
COOP. 


Coroner. 


8! 


10  Ea»t,  5£5. 
13  Ea*t,  90. 


1.  A  coroner,  m  the  exercise  of  his  dis- 
cretion as  Judge,  may  legally  exclude  from 
his  court  any  individual  not  connected  with 
the  proceedings,  or  whose  presence  he  may 
deem  injurious  to  the  ends  of  justice. 

2.  And  even  though  he  act  illegally,  he  is 
not  amenable  by  civil  action  for  what  was 
done  in  his  judicial  capacity. 

3.  But,  if  he  do  an  illegal  act,  not  from  an 
error  in  judgment,  but  wantonly  or  corruptly, 
he  may  be  punished  by  another  course  of  law. 

This  action  raised  the  important  question, 
whether  every  individual  may,  as  a  right, 
claim  to  be  present  on  a  coroner's  inquest. 
The  declaration  was  for  trespass  and  as- 
sault, charged  to  have  been  committed  on 
the  plaintiff  at  Manchester,  in  the  county  of 
Lancaster,  seizing  and  laying  hold  of  the 

(3)  5  Barn.  &  Aid.  663. 
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plaintiff,  and  with  force  and  violence,  and 
against  his  will,  pushing,  dragging,  and  re- 
moving the  said  plaintiff  out  of  a  certain 
room,  parcel  of  a  certain  messuage,  and 
wrongfully  imprisoning,  and  keeping  and 
detaining  him  in  prison' for  the  space  of  one 
hour,  contrary  to  the  laws  and  customs  of 
the  realm,  and  against  the  plaintiff's  will. 

There  was  a  second  count,  charging  a 
common  assault  and  battery. 

The  pleadings  in  substance,  as  well  as 
form,  were  nearly  similar  to  those  in  Cox 
v.  Coleridge,  (I)  where  the  question  was, 
as  to  the  right  of  an  attorney  to  be  present 
on  behalf  of  a  prisoner  during  a  preliminary 
investigation  before  a  magistrate.  The  first 
plea  stated,  that  before,  and  at  the  time 
when  &c.  Thomas  Ferrand  was  one  of  the 
coroners  for  the  county  Palatine  of  Lancas- 
ter, and  being  such  coroner,  was  just  before 
the  said  time  when  &c.  in  the  said  room,  in 
the  first  count  mentioned,  within  the  said 
county,  and  within  his  jurisdiction,  for  the 
purpose  of  taking  an  inquisition  upon  view  of 
the  body  of  Benjamin  Cass,  then  and  there 
lying  dead,  within  the  jurisdiction  of  the  said 
T.  F.  as  such  coroner,  by  the  oath  of  honest 
and  lawful  men,  touching  the  death  of  the  said 
B.  C. ;  and  the  plaintiff  afterwards  and  just 
before  the  said  time  &c.  and  while  the  said 
T.  F.  was  in  the  said  room  as  such  coroner, 
and  for  the  purpose  aforesaid,  he  the  said 
plaintiff  (not  having  been  summoned  as  a 
witness  or  juror  touching  the  said  inqui- 
sition, nor  coming  before  the  said  T.  F.,  as 
such  coroner  as  aforesaid,  to  testify  any 
knowledge  concerning  the  same,)  with  force 
and  arms,  and  wrongfully  broke  and  en- 
tered into  the  said  room,  and  intruded  him- 
self upon  the  said  T.  F.  so  being  therein 
as  such  coroner  as  aforesaid,  and  for  the 
purposes  aforesaid ;  and  thereupon  the 
said  T.  F.  then  and  there  requested  the 
said  plaintiff  to  go  and  depart  from  and  out 
of  the  said  room,  which  the  said  plaintiff 
then  and  there  wholly  refused  to  do ;  and, 
on  the  contrary  thereof,  the  said  plaintiff 
then  and  there  continued  in  flie  said  room, 
in  contempt  of  the  said  T.  F.  as  such  coro- 
ner as  aforesaid,  and  to  the  disturbance  and 
violation  of  due  order  and  decency  in  the 
administration  of  justice,  and  to  great  hin- 
drance thereof;  and  thereupon  the  said  T.  F. 

(1)  1  Barn.  &  Cress.  S7. 


and  the  said  H.  Coop,  as  his  servant,  and 
by  his  command,  gently  laid  their  hands 
upon  the  said  plaintiff,  in  order  to  remove 
the  said  plaintiff  from  the  said  room  as  they 
lawfully  might  &c. — concluding  with  a  veri- 
fication. 

The  second  plea  stated,  that  the  plaintiff 
was  coroner  &c,  as  in  the  first  plea,  and  in 
the  room  for  the  purpose  &c,  and  that 
plaintiff  with  force  and  arms  broke  and  en- 
tered said  room  for  the  purpose  of  wrong- 
fully  and  illegally  taking  notes,  and  publish- 
ing the  proceedings ;  and  the  said  plaintiff 
was  then  and  there' wrongfully  and  illegally 
about  to  take  notes  of,  and  publish  the  said 
proceedings,  and  would  then  and  there 
wrongfully  and  illegally  have  taken  notes 
of,  and  published  the  same,  if  he  had  been 
permitted  to  remain  in  the  said  room  dur- 
ing the  said  proceedings,  to  the  great  hin- 
drance of  public  justice,  and  of  the  said  in- 
quisition; and  thereupon  the  said  T.  F., 
in  order  to  prevent  the  said  plaintiff  from 
so  wrongfully  and  illegally  taking  notes  of, 
and  publishing  the  said  proceedings  before 
the  termination  of  the  said  proceedings,  then 
and  there  requested  the  said  plaintiff  to  go 
and  depart  from  and  out  of  the  said  room, 
which  the  said  plaintiff  then  and  there 
wholly  refused,  and  then  and  there  remained 
and  continued  in  the  said  room  for  the 
wrongful  and  illegal  purpose  aforesaid,  and 
in  contempt  &c,  and  to  the  great  delay 
and  interruption  of  public  justice.  The 
removal,  molliter  manus  imposuerunt,  as  in 
first  plea. 

The  third  plea  stated,  that  the  said  Tho- 
mas Ferrand  was  just  before,  and  at  &c.  in 
the  said  room,  in  the  first  count  mentioned, 
the  same  being  then  and  there  a  certain  pri- 
vate room  by  him  hired  for  a  certain  busi- 
ness therein,  and  the  said  T.  F.  so  then  and 
there  being  in  the  said  room,  the  said  plain- 
tiff afterwards,  and  before  the  said  time, 
when  &c.  with  force  and  arms  &c.  wrong- 
fully broke  and  entered  into  the  said  room, 
and  intruded  himself  upon  the  said  T.  F. ; 
request  to  depart ;  refusal ;  and  molliter 
manus  imposuerunt,  as  in  other  pleas. 

The  replication  to  the  first  plea  admitted, 
that  defendant  was  coroner,  and  acting  &c. 
within  his  jurisdiction ;  and  that  he  the 
plaintiff  entered  the  room  without  being 
summoned  &c. ;  and  that  T.  F.  requested 
him  to  depart,  and  that  he  plaintiff  continued : 
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and  saith,  that  afterwards,  and  just  before 
the  said  time  when  &c.  and  while  the  said 
T.  F.  was  in  the  said  room,  for  the  purpose 
of  taking  the  said  inquisition,  as  in  the  said 
second  plea  in  that  behalf  mentioned,  and 
after  all  the  jurors  had  been  duly  sworn  to 
inquire  touching  the  death  of  the  said  Ben- 
jamin Cass,  in  that  plea  mentioned,  and 
were  then  and  there  assembled  together  in 
the  said  room  for  that  purpose,  he  the  said 
plaintiff,  still  being  a  liege  subject  of  this 
realm,  peaceably  and  quietly  entered  into 
the  said  room,  the  door  thereof  being  then 
and  there  open,  to  witness  and  be  present  at 
the  said  inquisition  so  then  about  to  be  taken 
by  the  said  T.  F.  as  aforesaid,  (the  said 
room  being  then  and  there  sufficiently  ca- 
pacious to  admit  the  presence  of  the  said 
plaintiff  at  the  said  inquisition,  without  any 
manner  of  obstruction  or  hindrance  to  the 
taking  thereof,)  and  then  and  there  conti- 
nued in  the  said  room  conducting  himself 
peaceably  and  quietly,  and  in  an  orderly 
and  proper  manner,  for  the  purpose  of  wit- 
nessing and  being  present  at  the  said  inqui- 
sition as  aforesaid,  the  said  jurors  so  sworn 
as  aforesaid,  then  and  there,  and  at  the  said 
time  when  &c.  being  so  assembled  together 
in  the  said  room  until  &c. :  absque  hoc,  that 
the  defendants  committed  the  said  several 
last-mentioned  trespasses,  with  the  residue 
of  the  cause  of  them  in  their  said  first  plea 
alleged,  in  manner  as  the  said  defendants 
have  in  that  behalf  alleged.    Verification — 

To  the  second  plea,  same  as  to  first. 

To  the  third  plea,  stated,  that  defendant 
T.  F.  was  one  of  the  coroners  of  the  county 
Palatine  of  Lancaster,  and  being  such  coro- 
ner, was  just  before  the  said  time  when 
&c.  in  the  room  in  the  declaration  men- 
tioned, the  same  being  within  the  said  county, 
and  within  his  jurisdiction  as  such  coroner, 
for  the  purpose  of  taking  an  inquisition  upon 
view  of  the  body  &c.  (as  in  the  first  plea,) 
and  the  said  plaintiff  then  and  there,  being  a 
liege  subject  of  our  Lord  the  King,  (pro- 
ceeding as  in  the  replication  to  first  and  se- 
cond,) alleging,  that  the  plaintiff  there  con- 
tinued peaceably  and  quietly  till  the  defen- 
fendants,  of  their  own  wrong,  committed  the 
trespass  &c. 

To  the  replication  to  the  first  plea,  the 
defendants  demurred ;  assigning  for  cause, 
that  the  "  plaintiff  hath  not  tendered  any 
single  or  material  issue  to  the  first  plea ;  that 


the  replication  is  argumentative  ;  and  also 
that  the  said  plaintiff  hath  not,  in  and  by 
the  inducement  to  the  special  traverse  in 
the  said  replication,  either  expressly  alleged 
any  new  matter,  or  expressly  admitted  or  de- 
nied the  allegations  of  the  said  defendants  in 
the  said  first  plea  ;  that  is  to  say,  that  the 
said  plaintiff,  with  force  and  arms  &c. 
wrongfully  broke  into  the  said  room,  and 
intruded  himself  upon  the  said  T.  F.,  so  be- 
ing therein  as  such  coroner  as  aforesaid,  and 
for  the  purpose  aforesaid  ;  and  that  the  said 
plaintiff  continued  &c.  (as  in  the  first  plea); 
but  hath,  in  answer  to  the  said  allegations, 
alleged  affirmatively,  that  he  the  said  plain- 
tiff entered  peaceably  and  quietly  &c.  (as  in 
the  replication);  that  the  said  plaintiff  hath 
inserted  in  his  replication  a  special  traverse, 
and  concluded  the  said  replication  with  a 
verification,  without  having  alleged  any  pro- 
per or  sufficient  new  matter  as  inducement 
to  the  said  special  traverse — whereas  he 
ought  to  have  concluded  to  the  country. 

To  the  second  plea,  also,  the  defendants 
demurred ;  assigned  as  cause,  that  it  ten- 
dered no  single  or  material  issue ;  that  it  was 
argumentative ;  and  that  it  should  have  con- 
cluded to  the  country,  instead  of  the  Court. 
There  was  a  similar  demurrer  to  the  third 
plea ;  and  the  plaintiff  joined  in  demurrer. 

Mr*  Folktt,  for  the  defendants,  in  sup- 
port of  the  demurrer. — The  replications  are 
bad.  The  pleadings,  as  growing  out  of  each 
plea,  ultimately  shew,  that  the  plaintiff  was 
not  in  any  way  connected  with  the  subject 
of  inquiry ;  he  was  no  relation  to  the  de- 
ceased ;  he  was  not  accused  or  suspected ; 
nor  was  he  even  an  inhabitant  of  the  vill. 
A  coroner  may  legally  exercise  a  power  of 
exclusion.  His  court  is  merely  for  purposes 
of  preliminary  investigation:  it  is  not  an 
open  court ;  but  if  it  were  an  open  court, 
the  plaintiff's  case  would  not  therefore  be 
established  against  the  cbroner :  for  a  Judge 
may  order  any  person  out  of  court  who  is 
not  connected  with  the  proceedings.  Let 
us  first  see  whether  the  functions  of  the  co- 
roner be  preliminary  in  their  nature.  This 
cannot  be  doubted :  the  business  of  the  jury, 
in  a  case  like  that  in  question,  being  merely 
to  inquire  how  a  man  came  by  his  death. 
The  statute  of  the  4  Edw.  1.,  "De  Officio 
Coronatoris,"  expressly  states,  that  the  co- 
noner,  with  the  aid  of  a  jury,  is  to  inquire, 
"  who  were  culpable  either  of  the  act,  or  of 
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the  force,  and  who  were  present,  either  men 
or  women;  and  how  many  soever  be  found 
culpable  by  inquisition  in  any  of  the  man- 
ners aforesaid,  they  shall  be  taken  and  de- 
livered to  the  sheriff,  and  shall  be  committed 
to  the  gaol."  The  object  of  the  statute,  and 
the  limit  of  the  coroner's  authority  under  it, 
therefore  is — investigation  into  the  cause 
of  death,  that  die  slayer  may  be  secured  for 
the  ends  of  public  justice,  or  such  other 
course  taken  as  the  result  of  the  inquiry 
may  dictate.  Coke,  in  his  Zd  Inst  p.  32, 
has  a  comment  upon  the  clause  in  Magna 
Charta  relating  to  coroners,  to  the  same 
effect :  he  says,  "  This  authority  of  the  co- 
ner,  viz.  the  coroner  solely  to  take  an  in- 
dictment super  visum  corporis ;  and  to  take 
an  appeal,  and  to  enter  the  appeal,  and  the 
court  remaineth  to  this  day.  But  he  can 
proceed  no  further,  either  upon  the  indict- 
ment or  appeal,  but  to  deliver  them  over  to 
the  justices  :  and  this  appeareth  by  all  our 
old  books,  book  cases,  and  continual  expe- 
rience." It  will,  however,  be  said,  that, 
the  inquisition  of  the  coroner,  is,  in  some 
cases,  conclusive.  The  cases  of  which  this 
will  be  said  are,  first,  where  a  verdict  of 
felo  de  se  is  given,  which,  it  will  be  said,  is 
not  traversable ;  second,  where  a  deodand 
is  assessed,  which  also,  it  will  be  said,  is  not 
traversable ;  and  third,  where  the  finding 
of  the  jury  charges  a  person  with  the  com- 
mission of  felony,  and  that  he  has  fled.  In 
the  last  of  these  cases,  it  will  be  said,  that 
the  forfeiture  declared  by  the  law  against 
the  offence  of  flying,  attach  to  the  party, 
even  though  upon  trial  he  should  be  acquit- 
ted of  the  felony.  There  may  be  scattered 
dicta  for  their  affirmation ;  but  the  grave 
authority  oi*  the  law  is  the  other  way ;  and 
the  defendants  contend,  that  the  verdict  of 
a  coroner's  jury  is  not  conclusive  in  any  case 
whatever.  In  Rex  v.  Alderman,  (2)  "  the 
Court  agreed,  traverse  may  be  to  the  coro- 
ner's inquest  of  felo  de  se ;  and  in  Exche- 
quer it  was  pleaded,  that  the  deceased  was 
non  compos  at  the  time,  and  issue  thereon 
agreed  per  curiam  to  be  good."  In  the 
same  case,  p.  5G4,  "  ex  motione  Sir  William 
Pargitor  to  set  aside  verdict  of  inquest  on 
felo  de  se,  Hale,  Chief  Justice,  said,  he 
knew  no  case  wherein  the  coroner's  inquest 
is  not  traversable,  but  only  by  an  estople 

(2)  3  Keble,  604. 


by  fugam  fecit :"  same  case,  2  Levinz,  152. 
In  Rex  v.  Parker,  (3)  Holland  v.  Ellis,  (4) 
and^non.  (5)  the  same  principle  is  affirmed. 
There  is  an  entire  chapter  in  Finer,  "  Co- 
roner, F,"  upon  the  traversing  of  coroner's 
inquisitions,  abundantly  proving  the  fact. 
In  Comyns,  likewise,  "  Officer,"  (G.  12.)  a 
list  of  cases  is  given,  in  which  the  coroner's 
inquisition  may  be  traversed  ;  and,  by  the 
authorities  in  the  books,  it  appears,  that  the 
right  of  traversing  extends  even  to  per- 
sons only  collaterally  interested  in  the  issue. 
Ripley9 s  case  (6)  is  in  point ;  and  Lord 
Hale's  Pleas  of  the  Crown  (7)  will  be  fonnd 
to  support  these  positions.  The  next  re- 
sult of  a  coroner's  inquisition,  which,  it  may 
T>e  contended  against  the  defendant  is  final, 
is,  where  a  deodand  is  assessed.  But  this 
is  notoriously  against  the  principle  and  ex- 
perience of  the  law,  which  shew,  that  all 
cases  of  deodand  are  traversable.  An  in- 
stance occurred  last  term,  Rex  v.  Evett,(&) 
in  which  a  demurrer  to  the  inqnisition  of  a 
.  coroner's  jury  assessing  a  deodand,  was  folly 
entertained  by  the  Court.  Then,  lastly,  as 
to  the  cases  where  fugam  fecit  is  returned. 
Here,  there  certainly  are  dicta  to  favour  the 
conclusion,  that  such  a  verdict  is  not  traver- 
sable ;  but  the  distinction  attempted  to  be 
drawn  between  a  finding  by  the  jury  of  fugam 
fecit,  and  all  other  findings  which  are  admit- 
tedly traversable,  is  a  distinction  contrary  to 
every  principle  of  the  law.  There  is  a  note 
by  Mr.  Serjeant  Williams  to  the  case  of 
Toomesv.  Etherington,(9)  which  says,  "  if  it 
be  found  by  the  coroner's  inquisition,  in  case 
of  the  death  of  a  person  who  is  not  felo  de  se, 
that  the  person  who  committed  the  offence 
fled  for  it,  all  the  authorities  hold  this  find- 
ing conclusive,  and  not  traversable :  and 
yet  upon  principle,  it  should  seem  that  one 
case  is  as  much  traversable  as  the  other ; 
and  there  appears  to  be  no  better  founda- 
tion for  the  distinction  between  a  fugam 
fecit,  as  it  is  called,  found  by  the  coroner, 
and  the  case  of  &  felo  de  se,  than  that  which 
is  mentioned  in  8  Edward  4.  4  a.,  and 
adopted  by  Lord  Hale,  1  H.  H.  P.  C.  417., 

(3)  3  Keble,  489. 

(4)  1  Vent  278. 

(5)  1  Vent.  239. 

(6)  Sir  T.Jones,  199. 

(7)  Vol.  i.  416. 

(8)  5  Law  Joura.  Suppl.  36. 

(9)  lSaund.363. 
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"quia,  c'estun  ancient  positive  ley  del  coronet 
Staundford,  who  is  the  highest  authority 
upon  these  matters,  countenances  the  opin- 
ion here  put  forth  by  Mr.  Serjeant  Williams; 
for  he  shews  that  it  is,  at  the  least,  doubt- 
ful, whether  the  finding  of  fugam  fecit  is 
not  traversable.     The  better  opinion  seems 
to  be,  that  the  coroner's  inquisition  is  always 
traversable  ;  for  there  is  not  a  principle  of 
the  common  law  more  clearly  established, 
or  more  sacred,  than  that  a  man  shall  not  be 
judged  unheard,  which  must  be  the  case  if 
he  be  not  allowed  to  traverse  a  verdict  of 
fugam  fecit.     It  appears,  then,  that  the  pro- 
ceedings of  a  coroner's  court  are  not  cpnclu- 
si ve ;  and,  therefore,  if  the  plaintiff's  case 
rests  upon  maintaining  the  converse,  upon 
that  ground  his  right,  founded  on  the  right 
of  every  individual  to  be  present,  cannot 
be  maintained.     But  supposing  that  a  case 
may  be  imagined,  in  which  a  person  would 
have  a  right  to  insist  on  being  present,  the 
plaintiff  here  has  no  such  case ;  for  he  does 
not  pretend  to  be  a  relation  to  the  dead :  he 
was  not  accused  ;  he  was  not  a  juror ;  he 
was  not  a  witness ;  nor  was  he  an  inhabi- 
tant of  the  vill.     It  may  be  of  advantage  to 
have  courts  open,  the  proceedings  of  which 
are   conclusive  ;    but  mischief  may  result 
to  public  justice,  or  to  individual  interests, 
from  the  publication  of  preliminary  matter. 
In  Rex  v.  Fisher,  (10)  where  an  indictment 
was  preferred  against  the  defendant  for  pub- 
lishing the  particulars  of  a  preliminary  ex- 
amination at  a  police-office,  Lord  Ellenbo- 
rough  observed,  "  These  publications  tend 
alike  to  the  conviction  of  the  innocent,  and 
the  acquittal  of  the  guilty.     The  publica- 
tion of  these  preliminary  examinations  has 
a  tendency  to  pervert  the  public  mind,  and 
to  disturb  the  course  of  justice ;  and  it  is, 
therefore,  illegal."     In  like  manner,  in  Rex 
v.  Fleet,  (11)  where  the  Court  made  the  rule 
absolute  against  the  defendant,  for  publish- 
ing the  proceedings  of  a  coroner's  jury,  Mr. 
Justice  Bayley  said,  "  An  account  is  here 
given  of  what  took  place  on  the  inquest  be- 
fore the  coroner.     That  is  a  matter  of  great 
criminality  ;  for  the  inquest  before  the  co- 
roner leads  to  a  second  inquiry,  &c.     It  is 
a  statement  of  evidence  taken  wholly  ex 
parte,  and  where  there  is  no  opportunity  for 
cross-examination."     If  it  be  true,   then, 

(10)  2Campb.563. 

(11)  1  Barn.  &  Aid.  37* 

Vol.  V.  K.B. 


that  these  inquisitions  are  preliminary,  and 
that  the  publication  of  preliminary  matter  is 
mischievous,  it  follows  of  course,  that  the 
presence  of  an  individual  may  lead  to  that 
mischief.     For  what  one  may  hear,  one  may 
tell :  whence  it  follows,  that  what  a  man 
must  not  publish,  he  cannot  claim,  as  a  right, 
to  be  present  to  hear.     Besides,  the  preli- 
minary inquiry  of  a  coroner's  jury  is  of  the 
same  nature  as  the  inquiry  of  the  grand 
jury :  it  leads  to  the  same  results,  viz.  the 
preferring  an  indictment  against  the  accused, 
who  may  be  put  upon  his  trial,  on  the  coro- 
ner's inquisition,  in   the  same   manner  as 
upon  the  finding  of  the  grand  jury.     And 
as  the  grand  jury  are  sworn  to  secrecy,  it  is 
presumable  that  the  functions  of  the  coro- 
ner's jury  are  equally  secret  in  their  nature. 
It  is  absurd,  indeed,  to  suppose  that  the  one 
court  is  secret,  and  the  other  public.     The 
other  side  will  cite  against  this  assertion  the 
dicta  of  Lord  Mansfield  and  Lord  Kenyon, 
in  the  cases  of  Rex  y.  Killing  hall,  (12)  Rex 
v.  Inhabitants  of  Eriswell ;  (13)  but  these 
are  mere  dictaf  and  have  the  appearance  of 
being  erroneously  reported.     The  dictum 
given  by  Lord  Mansfield,  in  the  first  case, 
is,  "  that  the  coroner's  inquisition  being  an 
office  of  entitling,  ought  to  be  public  and 
open  by  express  statutes."    Now,  upon  look- 
ing at  the  statutes  referred  to  in  the  margin, 
viz.  34  Edw.  3.  c.  13 ;  36  Edw.  3.  c.  13 ; 
£3  H.  6.  c.  16  ;    1   H.  8.  c.  8,  it  will  be 
found  that  they  relate  to  escbeators  and 
commissioners  of  the  King's  revenue  ;  and 
do  not,  even  incidentally,  mention  coroners. 
The  dictum  of  Lord  Kenyon  is,  that  "  the 
examination  before   the  coroner  is  an  in- 
quest of  office  ;  it  is  a  transaction  of  noto- 
riety, to  which  every  person  has  a  right  of 
access."    But,  it  would  appear,  that  his 
Lordship  had  fallen  into  the  same  error  as 
Lord  Mansfield  as  to  the  statutes  ;  for  the 
statutes  touching  the  inquisitions  of  eschea- 
tors  expressly  provide  for  their  being  open 
and  public ;  but  those  which  relate  to  the 
coroner  have  no  such  provision  ;  and,  as  al- 
ready shewn  upon  principle,  as  to  the  nature 
of  the  office,  and  upon  later  decisions,  the 
object  of  the  coroner's  inquiry  will  be  best 
answered  by  secrecy  in  the  conducting  of  it. 
Formerly  great  grievances  and  oppressions 
were  sustained  by  false  inquisitions  post 

(12)  1  Burr.  17. 

(13)  3TcnnRep.7t2. 
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mortem ;  to  remedy  which,  the  court  of  Wards 
and  Liveries  was  established  by  statute,  to 
take  public  cognizance  of  all  escheats  and 
forfeitures  to  the  Crown.  Coke,  in  4  Inst. 
197,  takes  notice  of  this  statute,  and  the 
evils  which  led  to  it,  but  he  makes  no  men- 
tion of  the  inquisitions  of  coroners.  Indeed, 
the  publicity  provided  by  this  means  as  a 
remedy  for  the  oppressions  of  false  inquisi- 
tions, had  reference  only  to  the  inquisitions 
of  escheators.  The  only  statute  regulation 
that  can  be  referred  to  on  the  other  side  is, 
that  of  Marleberge,  Co.  %  Inst.  147,  which 
says,  that  "  at  inquests  for  the  death  of  a 
man,  all  being  twelve  years  of  age  ought  to 
appear,  unless  they  have  reasonable  cause 
of  absence  ;"  and  a  fine  is  directed  to  be 
levied  where  this  is  not  complied  with.  But 
if  it  should  be  contended,  that  these  words 
imply  that  all  above  twelve  years  of  age 
have  a  right  to  be  present,  it  will  be  a  very 
fallacious  conclusion.  For  these  words  do 
not  confer  a  right,  but,  on  die  contrary,  ex- 
press an  obligation,  and  give  power  to  com- 
pel attendance  : — 

The  coroner's  court,  therefore,  is  not  an 
open  court. 

Now  to  the  second  part  of  the  argument, 
viz.  that  even  if  it  were  an  open  court,  still, 
as  Judge  of  it,  the  coroner  would  have  the 
right  to  exclude  any  one  not  connected  with 
the  proceedings  : — 

In  every  court  of  justice,  the  Judge  has 
this  power.  It  is  the  public,  not  the  indivi- 
dual right  which  he  is  bound  to  consider 
and  maintain ;  and  if  the  right  be  abused  in 
his  hands,  he  is  punishable.  But  no  case  of 
this  description  has  ever  occurred.  The 
Lord  Chancellor  frequently  hears  cases  in 
a  private  room,  and  no  stranger  ever  thinks 
of  intruding  there  as  a  right.  In  certain 
trials,  such  as  for  rape,  women  and  children 
are  sent  out  of  court ;  and,  in  ordinary  cases, 
witnesses  are  not  allowed  to  remain  to  hear 
the  evidence  of  each  other.  The  right  of 
the  individual  to  a  place  in  court,  was  never 
set  up  against  the  power  thus  exercised  by 
the  Judge  for  the  public  good.  If  there  be 
such  a  right,  it  must  be  exercised  without 
limit ;  for  it  would  appear  difficult  to  con- 
cede the  right,  and  deny,  in  the  individual 
possessing  it,  the  power  of  choosing  his 
place  :  and  in  that  case,  what  is  to  prevent 
him  from  choosing  the  student's  box,  or  the 


bench  ?  The  case  of  Rex  v.  Clement  (14) 
shews,  that  the  Judge  has  the  power  to  for- 
bid publication  of  the  proceedings  ;  and  it 
must  be  considered  as  an  integral  part  of  that 
power,  that  he  can  send  the  reporter  away. 
When  the  same  case  came  before  the  Court 
of  Exchequer,  (15)  on  motion,  Mr.  Baron 
Garrow  said,  "  The  right  of  controlling  the 
publication  of  trials  has  always  been  exer- 
cised by  Courts,  and  they  have  never  hesi- 
tated to  use  the  power  of  exclusion  in,  fit 
cases,  of  all  persons  except  those  whose 
duty  compelled  them  to  endure  the  misery 
of  being  present.  If  they  have  no  such  au- 
thority, newspapers  must  be  banished  from 
all  families;  for  trials  attended  with  the 
most  indecent  and  disgusting  details  would 
be  constantly  found  there.  I  remember  a 
great  Judge,  who  having  in  his  note  book 
collected  the  facts  of  a  roost  offensive  trial, 
called  the  sheriff  to  him,  and  desired  him 
to  see  that  the  contaminated  leaves  were 
burnt.  That  was  done ;  and  no  person  was 
found  of  sufficient  infamy  to  be  desirous  of 
making  money  by  the  publication  of  it." 
But,  if  the  plaintiff  had  a  right  to  be  pre- 
sent, the  plaintiff's  remedy  would  be  by 
criminal  information,  and  not  by  action; 
for  a  Judge  is  not  to  be  subject  to  actions 
being  brought  against  him  for  what  he  does 
in  the  exercise  of  his  judicial  functions. 

Upon  these  grounds,  the  defendants  con- 
tend, that  their  demurrer  is  substantially 
maintained. 

Then,  as  to  the  replication,  to  which  there 
is  a  special  demurrer : — 

The  plea,  in  substance,  amounts  to  this : 
that  plaintiff  had  no  interest  in  the  proceed- 
ings to  entitle  him  to  be  present ;  but  that  he 
came  there  illegally  to  take  notes  and  pub* 
lish  an  account  of  the  proceedings,  to  the 
hindrance  of  public  justice.  The  replica- 
tion induces  only  as  to  part  of  this  matter ; 
viz.  the  being  present.  It  makes  no  an- 
swer to  that  part  which  alleges  the  purpose 
for  which  plaintiff  came,  viz.  illegally  to 
take  notes.  Stephen  on  Pleading,  speaking 
of  the  special  traverse,  says,  "  But,  in  mo- 
dern times,  the  special  traverse,  without  an 
inducement  of  new  matter,  has  been  consi- 
dered, not  only  as  unnecessary,  but  frequendy 
as  improper"  The  objection  here  is,  that 
there  is  a  traverse  without  a  proper  induce- 

(14)  4  Barn.  &  Aid.  218. 

(15)  11  Price,  82. 
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ment.  It  is  laid  down  by  Bacon,  Pleas,  H.  5, 
"  that  the  traverse  must  be  taken  to  some 
material  point  alleged  by  the  adverse  party, 
which,  if  found  for  him  who  takes  it,  abso- 
lutely destroys  the  adverse  party's  right,  by 
shewing,  that  he  hath  none  in  manner  and 
form  as  he  hath  alleged  ;  and  being  to  the 
principal  point  alleged,  puts  an  end  to  the 
matter :"  Comyns,  Pleader,  G.  20.  22  ; 
Cro.  Car.  265  ;  Johnson  v.  Rorve ;  and  335, 
Dyke  v.  Ricks.  The  inducement  ought  to 
contain  an  answer  to  the  whole  substantial 
matter.  Now,  the  inducement  alleged  in 
the  replication  is,  that  plaintiff  entered  the 
room,  it  being  large  enough.  But  that  is 
no  answer  to  the  plea ;  because  the  room 
might  be  large  enough  to  hold  plaintiff  con- 
veniently, and  yet  he  might  be  illegally 
taking  notes  there. 

Mr.  J.  Parke  (contra)  proceeded  to  take 
several  exceptions  to  the  defendants'  pleas, 
which  were  immediately  overruled  by  the 
Court ;  and  he  then  addressed  himself  to 
the  main  question.  The  first  point  to  be 
settled  is,  whether  the  proceedings  of  the 
coroner's  court  are  secret  or  not.  Plaintiff 
contends,  that  it  is  a  public  court,  although 
the  character  of  its  operations  be  prelimi- 
nary. It  is  a  court  of  record ;  and  has  va- 
rious functions.  The  statute  of  Edward, 
already  referred  to,  (De  Officio  Coronatoris,) 
assigns  many  duties  to  the  coroner.  Be- 
sides his  inquiring  touching  dead  bodies,  he 
is  bound  to  inquire  concerning  burglaries, 
treasure-trove,  wrecks ;  and  is  authorized  to 
assess  deodands.  Even  where  the  inqui- 
sition is  touching  the  death  of  men,  it  only 
sometimes  leads  to  further  inquiry.  Gene- 
rally it  does  not ;  the  finding  of  the  jury  is 
conclusive  in  most  cases,  whether  they  be 
of  death  or  otherwise.  Therefore  it  is,  that 
the  court  should  be  open,  that  all  persons 
may  resort  to  it.  It  is  not  because  the  pro- 
ceedings of  a  court  are  preliminary,  that  the 
law  holds  them  to  be  secret.  In  cases  of 
slander  or  libel,  where  a  justification  is 
pleaded,  if  the  jury  affirm  the  plea  of  justi- 
fication, the  plaintiff  may  be  put  upon  his 
trial  upon  that  finding,  as  upon  an  indict- 
ment ;  yet  the  Courts  have  never  thought  it 
imperative  upon  them  to  try  such  actions 
with  closed  doors,  because  of  their  prelimi- 
nary nature.  All  the  old  authorities  and 
statutes  shew,  that  the  duties  of  the  coro- 
ner's inquisition  are  not  exclusively  imposed 


upon  the  coroner.     The  responsibility  as  to 
their  being  duly  discharged  is  divided  be- 
tween the  coroner  and  the  public ;  and  that 
officer  cannot,  therefore,  exclude  the  public 
from   a  participation  in   the    proceedings. 
There  are  express  dicta  to  shew,  that  the 
coroner  must  perform    the   duties  of  his 
office  openly.     The  nature  of  the  proceed- 
ings before  him,  and  before  the  grand  jury 
or  magistrate,  is  distinct.      The  coroner  is 
an  officer  at  common  law,  and  is  so  recog- 
nised by  Magna  Charta,  and  Br  acton,  Trac- 
tatus  de  Corond,  116.     He  is  authorized  to 
call  together  the  hundred  and  the  wapen- 
take.    The  Statute  of  Marleberge,  in  ex- 
press words,  says,  that  at  "  Inquests  for  the 
death  of  man,  all  being  twelve  years  of  age 
ought  to  appear  ;"  nor  can  it  be  maintained 
in  reason,  as  has  been  contended  on  the 
other  side,  that  this  which  imposes  the  ne- 
cessity of  attending  inquests  does  not  also 
give  the  right  to  attend  them.     The  object 
was,  evidently,  to  ensure  a  public  inquiry. 
Many  reasons  may   be   supposed  why  it 
should  be  public :  and  very  few  why  it  should 
be  conducted  with  secrecy.      Unless   the 
neighbourhood  were  to  Hock  round  him,  as 
commanded  by  the  statute,  it  is  difficult  to 
imagine  how  the  coroner  could  conduct  his 
inquiry  with  any  effect :  for,  he  goes  to  the 
spot  where  the  inquiry  is  to  be  instituted, 
knowing  nothing  of  the  occurrence,  or  who 
may  or  may  not  be  able  to  testify  to  the 
circumstances  of  it.     In  this  respect  it  is 
clearly  distinguishable  from  the  preliminary 
office  of  the  grand  jury  or  magistrate,  where 
certain  ascertained  witnesses  go  to  speak  to 
specific  allegations  and  facts.     Indeed,  the 
inquisition  was  originally  held  in  an  open 
place,  and    the   verdict  returned   openly  : 
Sir  Thos.  Smith's  Treatise  on  the  Common 
Law,  96.     Many  of  the  duties  which  it  is 
imposed  upon  the  subject  as  an  obligation 
to  discharge,  are  rights,  which  he  is  at  the 
same  time  entitled  to  exercise,  and  this  is  one. 
Before  the  coroner,  evidence  may  be  admit- 
ted on  both  sides ;  and  this  was  not  only 
assented  to,  in  the  arguments  in  the  case  of 
Cox  v.  Coleridge9(\G)  but  Mr.  Justice  Bay- 
ley  affirmed  the  doctrine,  that  accused  per- 
sons may  have  the  assistance  of  counsel  in 
the  coroner's  court.     It  may  be  suggested, 
as  one  among  many  reasons  for  this,  that  the 

(16)  1  Barn.  &  Cress.  37. 
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proceedings  of  the  coroner  may  be  set  aside 
for  irregularity ;  of  which  the  party  accused 
or  interested  cannot  have  the  full  benefit, 
unless  he  be  allowed  professional  assistance 
to  detail,  and  the  presence  of  witnesses,  to 
be  able  to  speak  to  any  irregularity  which 
may  be  committed.  Hale,  Pleas  of  the 
Crown,  (17)  shews,  that  in  many  cases  the 
proceedings  may  be  set  aside  for  irregula- 
rity ;  and  that  especially  if  the  coroner  do 
not  hear  evidence  on  both  sides,  which  assi- 
milates his  court,  as  to  that,  to  an  open 
court  of  justice.  Also  Bar  dee's  cas e,  ( 18) 
where  the  inquisition  of/Wo  de  se  was  quash- 
ed, and  a  new  inquisition  ordered,  because 
the  coroner  had  refused  to  hear  counsel  and 
witnesses,  against  the  King.  Also,  Rex  v. 
Hethersal,  (19)  where  the  Court  said,  that 
"  upon  affidavit,  that  the  jury  did  not  go 
according  to  their  evidence,  or  of  any  indi- 
rect proceedings  of  the  coroner,  they  would 
grant  a  melius  inquirendum"  For  aught 
the  coroner  can  know  beforehand,  any  one 
may  be  accused.  He  cannot,  therefore,  ex- 
ercise the  right  of  exclusion  upon  the  plea, 
that  an  individual  is  not  connected  with  the 
business ;  for  the  inquiry  may  terminate  in 
that  individual's  being  accused.  Property, 
also,  may  be  affected  by  the  result  of  the 
inquiry,  as  in  the  case  of  a  deodand ;  and  it 
is  equally  just  and  proper,  upon  that  ground, 
that  the  proceedings  should  be  public.  Re- 
garded as  a  preliminary  in  the  administra- 
tion of  criminal  justice,  until  some  particu- 
lar individual  is  charged,  publicity  is  neces- 
sary and  advantageous ;  and,  up  to  that 
stage,  all  proceedings  should  be  open  and 
public :  Rex  v.  Scorey.  (20)  It  is  assumed 
on  the  other  side,  that  because  the  proceed- 
ings are  preliminary,  therefore  they  ought 
not  to  be  public.  But  this  is  not  so.  The 
coroner's  inquisition  partakes  of  an  inquest 
of  office,  and  has  reference  to  matters  touch- 
ing the  revenue  of  the  Crown,  as  well  as 
the  death  of  individuals.  The  statutes  upon 
the  subject  all  affirm  the  common  law,  that 
inquests  of  office  should  be  held  openly ; 
and  the  case  of  Rex  v.  Bickley(2l)  decided, 
that  the  witnesses  may  be  cross-examined, 
and  adverse  testimony  produced  by  the  party 

(17)  VoU.  415,  &  ii.  60. 

(18)  2  Sider.  101. 

(19)  3  Mod.  80. 

(20)  Leach,  50. 

(21)  3  Price,  454. 


interested  in  the  property  which  is  the  sub- 
ject of  inquiry.  In  Rex  v.  Killinghall,  the 
inquisition  of  the'grand  jury  assessing  a  deo- 
dand, in  default  of  the  coroner,  was  quashed, 
because  of  that  body  being  a  secret  tribu- 
nal. Next,  there  is  a  distinction  between  the 
business  and  duties  of  the  coroner,  and  those 
of  the  grand  jury.  In  the  case  of  the  grand 
jury,  an  individual  is  charged :  before  the 
coroner  no  individual  is  charged.  The  one, 
in  the  case  of  a  death,  proceeds  with  inquiry 
for  information  how  that  death  took  place : 
— it  fixes  upon  no  one.  The  other,  pro- 
ceeds, upon  accusation,  to  inquire  if  the  in- 
dividual be  rightly  charged  with  the  act.  The 
oath  of  the  jury  is  different :  secrecy  being 
made  an  essential  part  in  the  constitution  of 
the  one  court,  and  not  of  the  other.  Depo- 
sitions before  the  grand  jury  are  not  admis- 
sible as  evidence  in  case  of  death  :  those 
taken  before  the  coroner  are  admissible; 
and  the  best  reason  that  can  be  conceived 
for  this  difference  is,  that  publicity  is  sup- 
posed to  attend  the  depositions  in  the  one 
case, — not  in  the  other.  It  is  next  to  be 
observed,  that  there  is  a  material  difference 
in  the  nature  of  the  proceedings  before  the 
coroner,  and  before  magistrates.  In  the 
latter  case,  a  particular  individual  is  charged, 
and  the  question  is,  whether  there  is  enough 
to  commit  him  for  trial :  2  Hale's  P.  C.  61. 
In  Scott  v.  Shearman,  (22)  Lord  Mansfield 
said,  as  already  referred  to  by  the  other 
side,  that  these  courts  "  are  open  by  ex- 
press statutes."  Lord  Kenyon,  in  Rex  v. 
Eriswell,  said,  "The  examination  before 
the  coroner  is  an  inquest  of  office  ;  it  is  a 
transaction  of  notoriety,  to  which  every 
person  has  a  right  of  access ;  and  writs  of 
ad  quod  damnum  have  been  frequently  set 
aside  for  want  of  notoriety  in  the  execution 
of  them  by  the  sheriff:"  and  the  authority 
of  these  dicta  is  not  shaken  by  the  observa- 
tions of  the  other  side.  On  a  review  of 
the  facts  and  authorities  here  adduced,  it  is 
impossible  to  resist  the  conclusion,  that  the 
inquiry  which  it  is  the  business  of  the  coro- 
ner to  institute,  is  intended  to  be,  and  ought 
to  be  public.  The  object  of  it  is,  to  give 
publicity  to  tilings  at  present  hidden.  Nor 
is  the  purport  of  it,  primarily  to  charge  any 
one,  but  merely  to  get  evidence  and  infor- 
mation upon  which  to  ground  a  charge  or 
not,  as  the  case  may  be. 
(22)  Blac  Rep.  981. 
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Next,  as  to  the  right  of  publishing  the 
proceedings. — The  cases  shew,  that  where 
an  individual  is  charged,  the  publication,  be- 
fore trial,  or  before  the  termination  of  the 
trial,  is  wrong  and  libellous.  But,  there  is 
no  dictum  to  shew,-  that  the  proceedings 
themselves,  not  affecting  individuals,  may 
not  be  published.  All  the  cases  shew,  that 
the  restriction  applies  only  where  an  indi- 
vidual is  under  charge :  Rex  v.  Lee,  (23) 
Rex  v.  Fleet,  (24)  Duncan  v.  Tknaites.  (25) 
The  publication,  in  these  cases  complained 
of,  affected  persons  charged.  The  right  to 
publish  at  all  is  certainly  limited  as  to  some 
cases.  The  case  of  Rex  v .  Mary  Carlile  (26) 
decides,  that  it  is  not  lawful  to  publish  even 
a  correct  account  of  the  proceedings  in  a 
court  of  justice,  if  such  an  account  contain 
matter  of  a  scandalous,  blasphemous,  or  in- 
decent nature.  It  is  impossible,  therefore, 
to  assent  to  the  doctrine  of  the  other  side, 
that  the  right  to  be  present  draws  after  it  a 
right  to  publish ;  and  that  ground  of  ex- 
cluding the  plaintiff  must  be  considered  as 
entirely  taken  away  from  the  defendants. 
The  position,  indeed,  has  neither  argument 
nor  authority  to  support  it ;  for,  none  of  the 
cases  shew  that  a  person  may  not  be  pre- 
sent. 

The  next  plea  charges  the  plaintiff  with 
an  intention  only,  viz.  an  intention  to  take 
notes,  and  publish  the  proceedings:  nor  does 
it  speak  of  an  intention  to  publish  before  the 
trial  of  an  individual ;  which  seems  neces- 
sary, according  to  the  cases,  to  make  out 
an  offence  warranting  the  interference  of 
the  presiding  officer.  It  does  not  say,  that 
the  defendants  forbad  the  plaintiff  taking 
notes ;  or,  that  the  mode  pursued  was  the 
only  mode  that  could  be  taken  for  pre- 
venting him.  Now,  the  law  does  not  take 
notice  of  an  unexecuted  intention, — which 
is  all  the  defendants  here  charge  upon  plain- 
tiff. The  other  side,  however,  has  claimed 
in  argument  a  certain  discretionary  power 
in  the  Judge  to  exclude  whenever  he  thinks 
proper.  But  the  plaintiff  need  not  meet 
this  point ;  because  nothing  is  averred  in  the 
pleas  that  the  coroner,  in  his  judgment,  ex- 
cluded the  plaintiff.  All  the  matter  should 
have  been  stated  to  have  made  out  a  justi- 

(23)  5  Eep.  123. 

(S4)  1  Barn.  &  Aid.  379. 

(*  5)  3  B.  &  C.  556 ;  3  Law  Joins.  K.B.  3. 

(?6)  3  Biro.  &  Aid.  \m. 


fication.  It  should  have  been  averred,  in 
order  to  support  the  act  of  the  defendants 
upon  that  principle  of  law,  that  they  did  act 
upon  their  judgment  and  opinion  in  exclud- 
ing the  plaintiff.  Had  they  stated  this,  it 
would  have  been  traversable  :  and  then  the 
plaintiff  might  have  been  able  to  bring  for- 
ward declarations  of  the  parties  to  prove, 
that  they  acted  merely  upon  arbitrary  power. 
Mr.  Follett,  in  reply. — The  defendants  al- 
lege, that  plaintiff  came  for  the  purpose  of  ille- 
gally taking  notes.  fVinsmore  v.  Greenbank, 
(27)  and  Rex  v.  Wilson,  (2 8)  shew  that  this  is 
enough  to  sustain  the  pleadings.  But  plain- 
tiff has  stated  no  inducement  in  his  replica- 
tion to  answer  this  part  of  the  plea.  As  to 
the  main  point — if  the  plaintiff  had  any  in- 
terest in  the  proceedings,  he  should  have 
averred  it ;  it  was  not  incumbent  on  the  de- 
fendants to  make  such  an  averment.  The 
argument  as  to  the  motives  of  the  Judge  is 
not  good.  A  judge  is  not  bound  to  give 
his  reasons  so  as  to  enable  another  party  to 
traverse  them. 

The  Court  took  time  to  consider,  and  on 
Monday,  28th  May, 

Lord  Tenterden  delivered  the  judgment  of 
the  Court. — After  stating  the  pleadings,  his 
Lordship  said,  It  does  not  appear  that  the 
plaintiff  had  any  interest  in  the  proceedings 
before  the  Court,  or  that  he  was  there  for 
the  purpose  of  aiding  in  the  investigation  by 
any  information  he  had  to  give  to  the  coro- 
ner or  jury.  Not  that  it  would  of  necessity 
have  been  otherwise  if  he  had.  We  are  all 
of  opinion,  on  the  general  question,  that  the 
plaintiff  had  no  right  to  be  present  in  oppo- 
sition to  the  voice  of  the  coroner.  We  are, 
also,  unanimously  of  opinion,  that  the  plain- 
tiff would  have  no  right  of  civil  action  against 
the  coroner,  even  though  he  had  the  other 
right  of  being  present  at  the  proceedings, 
and  had  been  wrongfully  disturbed  in  the 
exercise  of  it  by  the  coroner.  The  court 
of  the  coroner  is  a  court  of  record,  of  which 
the  coroner  is  judge :  and  it  has  been  de- 
cided, that  a  civil  action  will  not  lie  against 
a  judge  for  an  act  done  by  him  in  his  judi- 
cial character.  This  doctrine  has  been  act- 
ed upon  in  many  cases,  and  especially  in  the 
well-known  case  of  Hammond  v.  Howell,  (29) 

(27)  Willes,  577. 

(28)  8  Term  Rep.  364, 
(?9)  *  Mod.  218, 
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subsequently  referred  to  by  Lord  Chief  Jus-  * 
tice  Holt,  in  his  judgment  in  Groenvelt  v. 
Burwell.  (30)  The  defendant  Howell  was 
Recorder  of  London,  and  was  joined  with 
another  in  a  commission  of  oyer  and  termi- 
ner, for  the  trial  of  certain  individuals  at  the 
Old  Bailey.  Two  persons,  named  Penn 
and  Mead,  who  were  tried  at  that  Sessions 
upon  a  charge  of  having  attended  and 
preached  at  a  conventiele,  were  acquitted, 
contrary  to  the  expressed  opinion  of  the 
commissioners.  Upon  this,  the  commis- 
sioners fined  the  jurors  forty  marks  each  ; 
and,  upon  their  refusal  to  pay,  committed 
them  to  Newgate.  The  Court  of  Common 
Pleas,  upon  application,  had  the  plaintiff 
brought  up  by  habeas  corpus,  and  discharged 
him  from  custody,  on  the  ground  that  the 
recorder  had  acted  illegally  in  fining  and 
imprisoning  the  plaintiff.  Subsequently,  the 
plaintiff  brought  an  action  for  false  imprison- 
ment against  the  recorder ;  but  the  Court 
of  Common  Pleas  decided,  upon  demurrer, 
that  although  the  conduct  of  the  defendant 
was  illegal,  no  civil  action  could  be  main- 
tained against  him,  for  having,  by  mistak- 
ing the  law,  done  an  illegal  act  in  his  judi- 
cial capacity.  This  was  a  very  strong  case, 
but  the  rule  was  regarded  as  inflexible. 
The  protection  thus  given  to  judges,  is  not 
given  to  them  solely  for  their  own  sake,  but 
for  the  benefit  of  the  public  :  that  judges, 
being  free  in  thought,  should  be  indepen- 
dent in  action  ;  and  because  the  law  does 
not  presume,  that  men  selected  to  fill  ju- 
dicial public  offices  in  the  state,  are  in 
their  nature  corrupt,  or  likely  to  make  a  bad 
use  of  the  power  vested  in  them.  Even 
in  inferior  courts,  such  as  are  not  courts 
of  record,  the  Judge  cannot  be  called  upon 
to  answer  for  an  error  in  judgment,  nor  for 
any  act  of  authority,  which  seems  to  have 
proceeded  from  a  bond  fide  intention  in  the 
exercise  of  his  power,  and  not  from  any 
corrupt  motive.  Owing  to  the  imperfec- 
tions of  our  common  nature,  it  becomes  ab- 
solutely necessary  to  make  this  allowance  for 
the  infirmity  of  human  judgment.  Errors  will 
sometimes  be  committed ;  but  the  general 
course  of  justice  must  not  be  obstructed, 
and  the  common  good  sacrificed,  merely  to 
provide  against  the  chance  of  an  individual 
case  of  injustice.     Corruption  in  a  judge  is 


another  matter ;  and  for  that  there  always 
has  been,  and,  I  trust,  there  always  will  be ' 
a  due  course  of  punishment  provided  by  the 
law  of  this  country.  The  plaintiff  has  con- 
tended that  the  coroner's  court  is  an  open 
court,  and  that  where  the  defendant  sat 
upon  the  occasion  in  question,  there  was 
sufficient  room  for  him  to  be  present  with- 
out disturbing  the  proceedings.  But,  even 
if  this  be  so,  it  is  still  obvious  that  the  pur- 
poses of  justice  may  sometimes  require  that 
an  inquest  should  be  conducted  with  se- 
crecy. It  is  a  preliminary  inquiry,  and  in 
no  case  conclusive.  The  result  of  the  in- 
quiry may  not  go  beyond  attaching  suspi- 
cion to  an  individual,  and  it  may  be  neces- 
sary that  the  party  implicated  should  not 
have  notice  of  the  course  of  proceeding  or 
the  result,  lest  he  should  elude  justice. 
For  the  sake  of  decency,  too,  it  is  frequently 
requisite  that  the  proceedings  should  not  be 
public.  Many  things  may  be  disclosed  at 
a  coroner's  inquest,  the  publication  of  which 
to  the  public  at  large  can  be  of  no  benefit 
to  society,  and  may,  probably,  be  very  mis- 
chievous. In  such  cases  who  is  to  decide? 
The  coroner ;  and  he  alone.  Nor  can  the 
grounds  of  his  decision  be  brought  into 
question  by  an  action  of  trespass.  A  judge, 
coroner,  sheriff,  or  justice,  has  the  controul 
of  the  proceedings  before  him.  I  f  any  man 
may  choose  to  be  present,  why  may  he  not 
choose  his  place  ?  Such  a  right  in  indivi- 
duals would  lead  to  great  confusion.  In 
many  cases  it  would  be  impossible  to  con- 
duct the  proceedings  with  due  solem- 
nity, if  the  judge  had  not  the  power  of  de- 
ciding as  to  such  matters  ;  and  a  man  could 
not  act  effectually  in  such  a  situation  for 
the  ends  of  justice,  if  he  were  liable  to  be 
harassed  by  actions  at  the  suit  of  indivi- 
duals who  imagine  themselves  to  be  wrong- 
ojL  If  a  person  in  the  situation  of  a  judge 
be  supposed  to  fall  into  a  mistake,  in  point 
of  law,  it  cannot  be  contended,  that  a  jury  is 
a  competent  body  to  try  the  merits  of  such 
a  question.  We  therefore,  think,  that  a 
power  of  exclusion  is  a  fit  and  proper  power 
to  be  exercised  by  the  coroner ;  nor  is  it 
stated,  that  in  this  case  that  power  was 
abused.  For  these  reasons,  we  think  judg- 
ment must  be  for  the  defendants. 

Judgment  for  the  defendants. 


(30)  1  Lord  Raym.  470. 
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18**     7 
May  4.  y 


FEOST  V.  BROOKS  AND   OTHERS, 
ASSIGNEES,  &C. 


Bankrupt  Law. 

The  44th  section  of  6  Geo.  4.  e.  1 6,  which 
provides  for  the  bringing  of  actions  within 
three  months,  does  not  apply  to  actions  affect- 
ing the  property  of  the  bankrupt. 

This  was  an  action  against  the  assignees 
of  a  bankrupt,  touching  certain  property  in 
dispute,  the  nature  of  which  is  not  material. 
The  action  was  brought  more  than  three 
months  after  the  act  of  which  the  plaintiff 
complained.  The  cause  was  tried  at  Leices- 
ter, before  Mr.  Justice  Holroyd,  and  the 
plaintiff  obtained  a  verdict. 

Mr.  Denman  now  moved  for  a  nonsuit ; 
contending  that,  by  the  43d  section  of  the 
New  Bankrupt  Act,  (6  Geo.  4.  c.  1 6.)  the 
action  ought  to  have  been  brought  within 
three  months.  The  words  of  the  act  were, 
"  for  any  thing  done  in  pursuance  of  this 
act."  It  could  not  be  said,  that  what  was 
done  by  assignees,  who  derived  their  power 
from  the  act,  was  not  done  "  in  pursuance" 
of  the  act. — But, 

By  the  Court. — The  clause  in  question 
refers  to  actions  against  commissioners,  and 
to  actions  in  respect  of  commitments  by  them 
of  the  bankrupt  and  other  persons.  This 
appears  from  the  41  st,  42d,  and  43d  sections, 
which  immediately  precede  the  section  re- 
ferred to.  It  has  nothing  whatever  to  do 
with  questions  as  to  rights  of  property. 

Rule  refused. 


} 


DAT  V.  CANNING. 


1827. 

May  9. 

Agreement — Evidence — Horse-race. 

If  a  party,  by  the  payment  of  money,  and 
by  his  conduct  in  other  respects,  signify  his 
assent  to  the  terms  of  a  written  agreement, 
signed  by  other  persons,  but  not  signed  by 
him,  he  will  not  be  entitled,  in  an  action  aris- 
ing out  of  that  contract,  to  give  verbal  evi- 
dence of  a  subsequent  variance,  in  order  to 
proceed  against  any  of  those  persons  as  on  a 
new  and  independent  contract,  or  to  recover 
back  the  money  so  paid,  as  money  had  and 


received,  without  resorting    to  the  written 
agreement. 

Thus,  where  a  party  entered  his  horse  for 
a  sweepstake,  towards  which  he  paid  30/.,  but 
did  not  sign  the  written  agreement  prescrib- 
ing the  terms  upon  which  the  race  was  to  be 
run,  and  which  had  been  signed  by  the  other 
subscribers,  —  It  was  held,  in  an  action 
brought  by  him  against  the  stake-holder,  that 
he  could  not,  in  order  to  recover  the  sweepstakes, 
go  into  verbal  evidence  of  a  subsequent  vari- 
ance in  the  written  agreement,  nor  entitle 
himself  to  the  amount  of  his  subscription,  by 
mere  proof  of  the  payment,  nor  until  the  writ- 
ten agreement  had  been  given  in  evidence. 

The  declaration  stated,  that  on  the  19th 
of  July  1825,  a  certain  horse-race  for  a 
hunter's  sweepstakes  of  90/.  was  about  to 
be  run  on  Cheltenham  race-course,  and  that 
the  defendant  was  duly  chosen  and  appoint- 
ed steward  of  the  race ;  that  a  certain 
horse  of  the  said  plaintiff,  duly  qualified 
to  run  for  the  said  sweepstakes,  was  duly 
entered ;  and  that  afterwards  the  said  race 
was  run,  when  the  horse  of  the  plaintiff  did, 
beat  the  other  horses  ;  whereby,  the  defen- 
dant, as  such  steward,  became  liable,  &c. 
There  were  the  usual  money  counts,  and  an 
account  stated  ;  and  the  defendant  pleaded 
the  general  issue. 

The  cause  came  on  for  trial  before  Mr. 
Baron  Vaughan,  at  the  last  Lent  Assizes  for 
Oxfordshire,  when  it  appeared,  that  the 
plaintiff,  having  entered  two  horses,  had 
contributed  30/.  towards  the  sweepstakes  in 
question,  and  that  a  written  agreement,  con- 
taining the  terms  upon  which  the  race  was 
to  be  run,  was  signed  by  the  other  sub- 
scribers, and  by  the  owner  of  the  horse  that 
ran  against  the  plaintiff's,  (and  to  whom  the 
sweepstakes  had  been  paid,)  but  not  by  the 
plaintiff.  This  agreement,  being  unstamp- 
ed, was  held  inadmissible  in  evidence  ;  but 
the  plaintiff's  counsel  contended,  that  they 
were  at  liberty  to  give  verbal  proof  of  a 
subsequent  arrangement,  varying  the  terms, 
which  took  place  previous  to  starting,  be- 
tween the  owner  of  the  other  horse  and  the 
plaintiff,  and  with  the  knowledge  and  sanc- 
tion of  the  defendant;  or,  at  all  events, 
that  they  were  entitled  to  recover  the 
amount  of  the  plaintiff's  subscription,  with- 
out resorting  to  the  written  agreement.  The 
learned  Judge  being  of  a  different  opinion 
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on  both  these  points,  directed  a  nonsuit ;  and 
now, 

Mr.  Kelly  moved  for  a  new  trial. — The 
written  agreement,  although  it  might  be 
binding  upon  the  parties  who  signed  it,  can- 
not be  binding  upon  the  plaintiff,  as  he  did 
not  sign,  nor  receive  any  notification  of  its 
contents.  As,  therefore,  it  would  not  be 
conclusive  against  the  plaintiff,  neither  ought 
he  to  be  prevented  from  supplying  any  thing 
defective  by  verbal  testimony.  But  sup- 
posing that  could  not  be  done,  other  con- 
ditions were  afterwards  stipulated  by  the 
parties  interested :  those  constitute  the  sub- 
stantive agreement ;  by  those  ought  the  de- 
fendant to  be  bound,  and  he  is  liable  to  pay  the 
whole  amount  of  the  sweepstakes.  If,  how- 
ever, the  plaintiff  is  not  entitled  to  recover 
the  whole,  he  has  at  least  a  right  to  recover 
the  amount  of  his  subscription,  upon  proof 
that  it  was  paid  into  the  hands  of  the 
defendant. 

Lord  Chief  Justice  Abbott. — The  plaintiff 
applied  to  be  let  in  to  run  his  horse  upon 
the  terms  that  other  persons  had  previously 
agreed  upon,  and  he  cannot  succeed  in  this 
action  without  shewing  what  those  terms 
were. 

Rule  refused. 

[Note. — For  the  several  acts  of  parlia- 
ment by  which  horse-races  have  at  different 
times  been  regulated,  and  also  for  the  course 
adopted  by  the  Courts  relative  to  the  trial 
of  cases  originating  in  wagers, — see  the 
notes  in  Robinson  v.  M earns,  3  Law  Journal, 
K.B.  124.] 


!7.     > 
11.  $ 


WYMER   V.   KEMBLB. 


1827. 

May 

Bankrupt  Law — Warrant  of  Attorney. 

According  to  the  10SJA  section  of  the 
6  Geo.  4.  c.  1 6,  an  execution  creditor  of  the 
bankrupt,  whose  judgment  has  been  obtained 
by  confession  or  nil  dicit,  is  not  entitled  to 
avail  himself  of  his  execution  as  against  the 
assignees*  unless  the  bankrupt's  goodt  have 
been  sold  under  the  execution,  and  the  money 
paid  over  before  the  ad  of  bankruptcy. 


This  was  an  action  of  trover,  fort  bank- 
notes,  money,  household  furniture,  and 
stock  in  trade ;  and  came  on  to  be  tried, 
before  the  Lord  Chief  Justice,  at  the  Sit- 
tings at  Westminster,  after  Trinity  term, 
1826,  when  a  verdict  for  1000/.  was  found 
for  the  plaintiff,  subject  to  the  opinion  of 
the  Court  upon  the  following  case,  and  to  a 
reference  as  to  the  amount  of  the  damages, 
with  liberty  to  turn  the  case  into  a  special 
verdict,  if  the  Court  should  think  fit. 

CASE. 

John  Mileham,  a  grocer,  being  indebted 
to  the  plaintiff  in  the  sum  of  623/.  ISs.  for 
money  lent,  secured  to  the  plaintiff  by  his 
warrant  of  attorney,  bearing  date  the  24th 
February  1819,  the  plaintiff  on  the  10th 
November  1825,  entered  up  judgment 
thereon,  and  a  writ  of  fieri  facias,  at  the  suit 
of  the  plaintiff,  indorsed  to  levy  627/.  13*., 
was  issued  on  the  same  day  upon  such  judg- 
ment ;  by  virtue  of  which  writ  the  sheriff 
of  Middlesex  on  the  same  day,  (the  30th 
November  1825,)  levied  upon  the  stock  in 
trade,  goods,  and  chattels  of  John  Mileham, 
within  his  bailiwick,  and  having  caused  them 
to  be  duly  appraised,  by  bill  of  sale  duly 
executed,  bearing  date  the  5th  December 
1825,  in  consideration  of  402/.  17*.,  bar- 
gained and  sold  the  said  goods  and  chattels 
so  taken  in  execution  to  the  said  plaintiff, 
to  have  and  to  hold  the  same  to  the  said 
plaintiff  as  his  own  goods  and  chattels,  to 
his  own  use  for  ever ;  and  on  the  same  day 
formally  delivered  possession  to  the  plain- 
tiff of  the  said  goods  and  chattels ;  from 
which  time  subsequently,  the  plaintiff  car- 
ried on  the  business  of  a  grocer,  on  the 
same  premises,  in  his  own  name.  On  the 
23d  December  1825,  John  Mileham  de- 
clared himself  insolvent ;  and  on  the  30th 
December,  a  commission  of  bankrupt  against 
him  was  sealed ;  and,  on  the  following  day, 
the  31st  December,  the  messenger  under 
such  commission,  seized  possession  of  all 
the  money,  goods  and  chattels  upon  the 
premises,  comprised  in  the  said  bill  of  sale, 
which  messenger,  under  such  commission 
of  bankrupt,  continued  in  possession  until 
the  3d  March  1826,  when  the  defendants, 
who  had  before  them  been  chosen,  and  were 
then  assignees  of  the  bankrupt  John  Mile- 
ham, under  such  commission  of  bankrupt, 
sold,  by  public  auction,  the  whole  of  the 


EASTER  TERM,  1827. 


338 


said  goods  and  chattels  on  the  premises, 
and  received  the  proceeds  thereof,  together 
with  the  money,  of  which  the  messenger 
possessed  himself  as  aforesaid,  and  also 
such  sums  of  money  as  had  been  realized 
by  the  sale  of  the  goods  on  the  premises 
during  the  possession  of  the  messenger. 

The  goods  were  demanded  before  the 
sale  from  the  defendants,  who  refused  to 
deliver  them  up ;  and  it  was  agreed,  that 
the  question  of  law  arising  on  the  108  th  sec- 
tion of  the  New  Bankrupt  Act,  6  Geo.  4. 
c.  16,  (1)  should  be  the  subject  of  a  special 
case,  with  liberty  to  make  it  a  special  verdict, 
if  the  Court  should  think  proper,  and  that 
the  amount  of  damages  should  be  referred 
to  Mr.  Wilde. 

The  question  for  the  opinion  of  the  Court 
was,  whether  the  plaintiff  was  entitled  to 
recover  the  whole  property  taken  possession 
of  by  the  defendants.  If  so,  then  the  ver- 
dict was  to  stand,  and  the  amount  of  da- 
mages to  be  referred  to  the  arbitrator :  if 
not,  a  verdict  was  to  be  entered  for  such 
sum  as  the  arbitrator  should  find  to  be  the 
Talue  of  the  goods  and  property  brought  on 
to  the  premises  by  the  plaintiff  himself,  or 
the  proceeds  thereof;  and  if  the  arbitrator 
should  find  that  the  plaintiff  brought  no 
goods  on  the  premises  himself,  a  verdict 
was  to  be  entered  for  the  defendants. 

Mr.  Parke,  for  the  plaintiff. — The  seizure 
in  this  case,  and  the  sale  of  the  goods,  were 
both  before  the  act  of  bankruptcy.  The 
execution  was  therefore  completely  exe- 
cuted ;  and  the  108th  section  cannot  have 
effect  by  relation  back.  Under  the  old  law 
the  creditor  would  be  entitled  to  a  lien  on 
the  goods,  if  the  mere  seizure  took  place 

(1)  "That  no  creditor  having  security  for 
his  debt,  or  having  any  attachment  in  London, 
or  any  other  place,  by  virtue  of  any  custom 
there  used,  of  the  goods  and  chattels  of  the 
bankrupt,  shall  receive  upon  any  such  secu- 
rity or  attachment  more  than  a  rateable  part 
of  such  debt,  except  in  respect  of  any  execu- 
tion or  extent  served  and  levied,  by  seizure 
upon,  or  any  mortgage  or  lien  upon  any  part 
of  the  property  of  such  bankrupt  before  the 
bankruptcy;  provided  that  no  creditor,  though 
for  a  valuable  consideration,  who  shall  sue  out 
execution  upon  any  judgment  obtained  by  de- 
fault, confession,  or  nil  dicit,  shall  avail  him- 
self of  such  execution  to  the  prejudice  of  other 
fair  creditors,  but  shall  be  paid  rateably  with 
such  creditors." 
Vol.  V.  K.B. 


before  the  act  of  bankruptcy.  The  legis- 
lature, by  the  section  in  question,  could  not 
have  intended  to  apply  it  to  all  judgments 
by  confession  and  nil  dicit ;  for  if  they  did, 
no  lapse  of  time,  short  of  that  marked  out 
by  the  statute  of  limitations,  would  protect 
the  judgment  creditor.  The  Court  will  en- 
deavour to  put  a  consistent  construction  on 
the  act ;  and  this  will  be  done  by  holding, 
that  there  must  not  only  be  a  seizure  before 
any  judgment  creditor  be  entitled  to  hold 
his  execution;  but  also  that,  if  he  be  a 
judgment  creditor  by  nil  dicit  or  confession, 
then  that  there  must  have  been  not  only  a 
seizure,  but  a  sale.  This  will  make  the  di- 
viding point,  so  as  effectually  to  answer  both 
parts  of  the  section.  If  the  Court  should 
be  of  a  different  opinion  on  the  legal  point, 
they  will,  probably,  consider  that  the  re- 
medy of  those  who  seek  to  prevent  the  cre- 
ditor "  availing "  himself  of  the  execution 
should  be  in  equity.  They  once  before  re- 
fused to  decide  this  important  point  on 
motion. 

Mr.  F.  Pollock,  contrH. — There  is  no 
hardship  on  the  plaintiff  beyond  that  whicji 
applies  to  all  cases  connected  with  the  bank- 
rupt laws,  and  the  preventing  of  one  credi- 
tor from  being  paid  in  full  to  the  injury  of 
the  rest.  The  words  of  the  clause  seem  to 
be  express.  The  81st  clause  seems  to  an- 
swer the  plaintiff's  argument  as  to  limita- 
tion of  time  ;  as  that  provides  for  the  safety 
of  all  executions  bond  fide  levied  two  months 
before  the  commission.  The  108th  clause 
may  be,  therefore,  treated  as  applicable  to 
cases  within  the  two  months.  Here  the 
creditor  is  "  availing  himself"  of  the  exe- 
cution ;  which  the  clause  has  expressly  de- 
clared he  shall  not  do.  If  there  is  any  hard- 
ship or  injustice  in  such  a  case,  the  legisla- 
ture must  correct  it. 

Mr.  Parke,  in  reply,  was  stopped. 

The  Court  were  of  opinion,  that  the  plain- 
tiff was  entitled  to  recover.  The  clause  in 
question  consisted  of  two  parts ;  to  reconcile 
which,  was  the  difficulty.  They  were  of 
opinion,  upon  the  whole,  that  the  clause 
meant  this  : — if  the  execution  creditor  has 
received  the  money  from  his  execution  be- 
fore the  bankruptcy,  he  has  no  occasion  to 
avail  himself  of  the  execution  according  to 
the  expression  as  used  in  the  clause ;  because 
he  makes  no  further  claim :  but,  ifthe  goods 

to 
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have  not  been  sold  prior  to  the  bankruptcy, 
they  are  then  merely  in  the  nature  of  a  se- 
curity  for  the  debt ;  and  the  creditor  cannot 
"  avail  himself"  of  it.  The  clause,  in  effect, 
therefore,  says,  "  You  shall  not  receive 
more  than  a  rateable  part  of  your  debt,  un- 
less the  execution  had  been  levied  by  sei- 
zure of  the  property  before  the  bankruptcy ; 
and  if  your  judgment  has  been  obtained  by 
nil  dicit,  confession,  or  default,  you  shall  not 
avail  yourself  of  the  execution  at  all,  unless 
the  goods  have  been  sold,  and  the  money 
paid  over  to  you  before  the  bankruptcy." 

Judgment  for  the  plaintiff. 


1827 
May  29 


>.} 


COOK  AND  OTHERS,   ASSIGNEES, 
V.  PALLMEK,  ESQ. 


Sheriff — When  discharged  from  liability. 

Where  parties,  without  the  knowledge  of 
the  sheriff,  authorize  his  officer  to  do  acts  be- 
yond his  duty,  or  not  within  the  ordinary 
scope  of  his  authority,  they  make  him  their 
officer ;  and  the  sheriff  is  not  answerable* 

Accordingly, — A  sheriff,  in  the  ordinary 
course,  had  seized  goods  to  a  large  amount, 
and  beyond  the  quantity  which  would  be  ne- 
cessary to  satisfy  the  levy.  The  officer, 
while  he  remained  m  possession,  allowed  part 
of  the  goods  to  be  sola,  and  received  the  mo- 
ney. The  goods  remaining  unsold,  were  still 
of  a  greater  amount  in  value  than  the  original 
amount  of  the  levy.  The  execution  creditor, 
and  the  assignees  of  the  debtor,  (who  in  the 
interim  had  become  a  bankrupt,)  then  entered 
into  an  agreement  that  the  goods  should  be 
sold  to  a  person  who  was  then  willing  to  buy 
them  at  a  sum  mentioned  in  the  agreement ; 
and  exceeding  the  amount  of  the  levy.  To 
this  agreement  the  sheriff  was  no  party,  nor 
had  he  any  knowledge  of  it.  The  goods  were 
accordingly  delivered  to  the  buyer,  who  paid 
the  agreed  sum  to  the  officer.  The  officer 
paid  the  execution  creditor  the  amount  of  his 
levy ;  and  afterwards  failed.  In  an  action 
against  the  sheriff,  at  the  suit  of  the  assignees 
of  the  debtor,  for  the  excess,  it  was  hela\ 
that  the  sheriff  was  not  liable,  the  sale  for  the 
excess  being  an  act  not  within  the  officer's 
authority,  and  not  recognized  by  the  sheriff. 

This  was  an  action  of  assumpsit,  in  which 
the  plaintiffs,  as  assignees  of  Daniel  Griffin, 


a  bankrupt,  sought  to  recover  of  the  defen- 
dant, late  sheriff  of  Surrey,  603/.,  being  the 
surplus  produce  of  certain  go^ds  of  the 
bankrupt  in  which  a  levy  had  been  made 
by  the  defendant  under  the  several  writs  of 
f.  fa.  at  the  suit  of  one  John  Theobald, 
after  satisfying  the  said  executions.  The 
plaintiffs  declared  for  money  had  and  re- 
ceived by  the  defendant  to  and  for  the  use 
of  the  plaintiffs  as  assignees  of  the  bank- 
rupt; to  which  declaration  the  defendant 
pleaded  the  general  issue. 

The  cause  came  on  to  be  tried,  before  the 
Lord  Chief  Justice,  at  the  London  Sittings 
after  Trinity  term  1825,  when  a  verdict 
was  found  for  the  plaintiffs  for  the  sum  of 
603/.,  subject  to  the  opinion  of  the  Court 

on  the  following 

CASE. 

The  plaintiffs  are  the  assignees  of  Daniel 
Griffin,  a  bankrupt.  The  bankrupt,  for 
some  time  previous  to  April  1822,  carried 
on  the  business  of  a  linen-draper,  at  Wal- 
worth. On  the  12th  April  1822,  one  John 
Theobald  entered  up  judgment  on  two  se- 
veral warrants  of  attorney,  given  by  the 
bankrupt  to  him,  and  issued  two  several 
writs  of  f.  fa.,  returnable  on  Wednesday 
next  after  fifteen  days  of  Easter,  directed 
to  the  defendant  as  sheriff  of  Surrey,  com- 
manding him,  in  the  usual  form,  to  levy  two 
several  sums  of  509/.  13*.  4d.  and  1019/. 
10*.  Id. 

The  defendant  issued  his  warrants  on  the 
said  writs,  directed  to  William  George  Jar- 
vis,  his  bailiff,  who,  on  the  said  12th  April, 
seized  the  stock  in  trade  of  the  said  bank- 
rupt, to  answer  the  several  sums  directed  to 
be  levied.  Jarvis  remained  in  possession 
until  the  month  of  June,  when  a  commis- 
sion of  bankrupt  issued  on  an  act  of  bank- 
ruptcy, committed  on  the  1st  May  1822. 
During  the  time  he  was  in  possession  he 
permitted  part  of  the  stock  of  the  bankrupt 
to  be  sold,  and  received  the  money  arising 
from  the  sales  to  the  amount  of  400/.  and 
upwards. 

After  the  issuing  of  the  commission,  Jar- 
vis,  the  bailiff,  addressed  a  letter,  of  which 
the  following  is  a  copy,  to  Messrs.  Smith 
and  Sindrey,  the  sheriff's  brokers : — 
"  Theobald  v.  Griffin. 

"  Gentlemen, 

"  You  will  please  to  remove  immedi- 
ately sufficient  property  to  cover  two  levies 
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of  1019/.  10*.  and  509/.  13s.,  besides,  &c. 
short  about  400/.  which  has  been  paid  over. 
The  defendant  will  assist  you  with  selecting 
the  best  property  to  satisfy  the  debt,  and 
the  most  likely  to  meet  a  ready  sale.  A 
bankruptcy  is  apprehended,  and  a  man  ex- 
pected to  be  put  in. 

"  Yours,  &c.  W.  G.  Jarvis." 

"  To  Messrs.  Smith." 

On  receipt  of  this  letter,  Smith  and  Sin- 
drey  removed  part  of  the  stock  in  trade  of 
the  bankrupt,  to  an  amount  in  value  ex- 
ceeding the  sum  required  to  be  raised. 

On  the  7th  June  1822,  the  defendant 
having  been  ruled,  made  the  following  re- 
turn to  the  writ  of  fieri  facias,  for  509/. 
13*.  4d. 

"  By  virtue  of  this  writ,  td  me  directed, 
I  have  caused  to  be  made  of  part  of  the 
goods  and  chattels  of  the  within-named  de- 
fendant, the  sum  of  500/.,  which  money  I 
have  ready.  And  I  do  further  certify,  that 
I  have  seized  and  taken  possession  of  divers 
other  goods  and  chattels  of  the  said  defen- 
dant, the  value  of  which  is  to  me  unknown, 
and  the  same  remain  in  my  hands  for  want 
of  buyers." 

And  to  the  second  writ  for  1019/.  10*. 
he  returned  as  follows : — 

"  By  virtue  of  this  writ  to  me  directed,  I 
have  seized  and  taken  divers  goods  and 
chattels  of  the  within-named  defendant,  the 
value  of  which  is  to  me  unknown,  and  the 
same  remain  in  my  hands  for  want  of 
buyers." 

On  the  18th  June  1822,  a  commission  of 
bankruptcy,  issued  against  the  said  Daniel 
Griffin,  under  which  the  plaintiffs,  on  the 
13th  July  following,  were  chosen  assignees, 
and  the  usual  assignment  made  to  them  of 
the  bankrupt's  effects. 

On  the  7th  August  1822,  a  notice  in 
writing  was  given  by  the  assignees  to  the 
defendant  of  the  commission  of  bankrupt 
issued  against  Griffin. 

While  the  goods  remained  in  the  hands 
of  the  sheriff's  brokers,  one  James  Martin 
having  inspected  them,  offered  to  become 
the  purchaser  of  the  whole  for  1803/.  18*., 
which  being  notified  to  the  assignees,  the 
following  memorandum  was  drawn  up  in  the 
King's  Bench  : —   • 

"  Theobald  v.  Griffin, 
"  Same  v.  Same. 
-  "  We-,  the  undersigned,  being  satisfied 


that  it  is  for  the  interest  of  all  parties  con- 
cerned, that  the  several  goods  and  chattels 
of  the  above  defendant,  now  in  the  custody 
of  the  sheriff  of  Surrey,  under  and  by  virtue 
of  two  several  writs  of  fieri  facias,  at  the 
suit  of  the  above  plaintiff,  but  more  parti- 
cularly for  the  interest  of  the  said  defen- 
dant, who  has  since  become  bankrupt,  and 
of  his  assignees,  and  for  the  benefit  and  ad- 
vantage of  his  estate  and  effects,  that  the 
same  goods  and  chattels  should  be  sold  to 
a  person  who  has  inspected  the  same,  and  is 
now  willing  to  become  the  purchaser  thereof 
at  the  price  of  1 803/.  18*.;  and  that  the  same 
shall  be  done  without  prejudice  to  the  right 
of  any  of  the  parties  concerned  in  the  same, 
and  in  particular  without  prejudice  to  the 
right  of  the  said  plaintiff,  to  the  amount  of 
the  several  levies,  and  of  the  right  of  the 
said  assignees  to  contest  and  call  in  question 
such  levies,  and  the  executions  under  which 
such  levies  have  been  made :  Now,  Be  it 
known,  that  we  do  hereby  consent  and  agree 
that  the  said  sheriff  shall  be  at  liberty  to  de- 
liver the  said  several  goods  to  the  purchaser 
thereof  at  the  price  aforesaid,  the  said  bank- 
rupt and  his  assignee,  and  also  the  plaintiff 
being  satisfied  that  such  sum  is  a  fair  price 
for  the  said  goods ;  'and  we  do  hereby 
consent  and  agree  to  concur  in  the  sale 
thereof;  and  also,  that  the  several  ex- 
penses of  possession  money  from  the  time 
of  levy,  warehouse  room,  of  the  brokers, 
solicitor,  and  officer's  fees  for  extra  trouble 
and  attendances,  amounting  to  35/.  10*., 
shall  be  allowed  to  the  plaintiff  in  these 
actions  over  and  above  the  amount  of  his 
levy ;  and  that  the  sheriff  shall  be  at  full 
liberty  to  receive  the  said  sum  of  18 03/.  18*. 
as  the  full  value  of  the  said  goods.  And  it  is 
hereby  agreed  between  all  parties  hereto, 
that  the  said  sale  and  payment  of  the  money 
to  the  said  sheriff,  and  by  the  said  sheriff 
to  the  parties  interested,  and  every  act, 
matter,  and  thing  done  in  and  under  this 
agreement,  is  done  and  executed,  and  to  be 
deemed  and  considered  as  without  prejudice 
to  any  of  the  parties  hereto,  and  subject  to 
their  and  each  of  their  rights,  remedies, 
claims,  and  demands,  as  if  this  agreement 
and  such  sale  had  not  been  made. 

As  witness  our  hands  this  28th  August 
1822. 

"  W.  Cook,  for  plaintiff  &  Co.  assignees, 

"  John  Theobald." 
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On  the  above  being  signed,  Martin,  the 
purchaser,  accompanied  by  Mr.  Pacey,  the 
attorney  of  Theobald,  called  upon  Jar  vis, 
the  officer,  and  paid  to  Jams  the  sum  of 
1803/.  18*.,  the  purchase  money  of  the 
goods ;  and  Jarvis  gave  Martin  an  order  on 
Smith  and  Sindrey,  desiring  them  to  deliver 
the  goods  to  him  in  die  following  words  :— 

u  Theobald  v.  Griffin. 
"  Gentlemen, 

"  You  will  please  to  deliver  the  goods 
taken  under  the  execution  to  the  bearer, 
the  same  being  satisfied. 

"  Yours,  &c.  W.  C.  Jarvis. 
"  28th  Aug.  1822." 
u  To  Messrs.  Smith." 

Jarvis  afterwards,  at  the  request  of  Mar- 
tin, accompanied  him  to  Smith  and  Sindrey 
to  see  the  goods  delivered. 

The  sums  received  by  Jarvis  •>  £.   $.   cf. 

while  in  possession  at  Grif-  >  444  10  6 

fin's  house  amounted  to     * 

By  sale  of  goods  to  Martin  .  .  1803  18  0 


2248 
Of  which  was  paid  to  Theo-~\ 

bald,   amount  of   levies,  f    \a*r 
sheriff's   poundage,    and  £ 
sheriff's  brokers J  < 


8  6 


6  5 


Leaving  a  balance,  claimed >      fil2     g  , 
by  the  plaintiffs,  of  .  .  .3 

It  was  the  course  of  business  for  Smith 
and  Sindrey,  as  sheriff's  brokers,  when  they 
received  money  on  the  sale  of  goods,  to  pay 
it  over  to  the  officer  making  the  levy* 

The  assignees,  on  theis  appointment,  in- 
quired into  and  investigated  the  claims  of 
Theobald;  doubts  having  been  for  some 
time  entertained  as  to  the  validity  of  the 
executions. 

When  it  was  ascertained  that  the  execu- 
tions could  not  be  impeached,  the  assignees, 
on  the  12th  March  1 823,  and  on  several  sub- 
sequent days,  made  application  to  the  under- 
sheriff  for  an  account  and  settlement ;  and 
the  answers  given  were,  that  the  under- 
sheriff  would  see  Jarvis,  and  get  informa- 
tion :  Jarvis  had  previously,  viz.  in  January 
1823,  been  suspended,  but  this  fact  was  not 
communicated  or  known  to  the  plaintiffs  or 
their  attorney. 

This  action  is  defended  by  the  sureties 
of  Jarvis. 


Theobald's  attorney  received  of 
the  amount  of  the  levies,  and  the  balance  is 
claimed  by  the  plaintiffs.  No  application 
was  made  to  the  sheriff  for  the  money  until 
March  1823,  before  which  time  Jarvis  had 
ceased  to  be  a  sheriff's  officer ;  he  had  be- 
come a  bankrupt  before  the  trial  of  this 
cause.  If  the  Court  should  be  of  opinion 
that  the  plaintiffs  were  entitled,  under  the 
circumstances,  to  recover,  then  the  verdict 
to  stand ;  if  not,  a  nonsuit  to  be  entered. 

Mr.  Hutchuuon,  for  the  plaintiffs. — The 
defendants  will  say,  first,  that  Jarvis  had, 
in  the  first  instance,  exceeded  his  authority, 
by  taking  too  large  a  quantity  of  goods ; 
and,  secondly,  that  the  agreement  made  af- 
terwards between  the  execution  creditor 
and  the  plaintiffs,  was  an  adoption  of  the 
act  of  Jarvis,  without  the  knowledge  of  the 
defendant ;  that  it  made  Jarvis  their  agent; 
and,  consequently,  discharged  the  defen- 
dant, as  sheriff,  from  all  responsibility.  But 
there  can  be  no  doubt  that  the  sheriff  was 
liable  in  the  first  instance,  by  reason  of  the 
excessive  seizure  of  the  officer.  This  he 
would  be,  even  if  he  had  not  adopted  the 
officer's  act,  by  the  return  which  he  made  to 
the  writs.  He  is  in  general  liable  for  acts 
done  by  the  officer  under  his  warrant,  though 
they  are  excessive.  The  question  then  will 
be,  whether  there  has  been  such  an  inter- 
ference on  the  part  of  the  plaintiffs  as  to 
discharge  the  sheriff.  They  submit  that 
there  has  not.  Even  if  the  execution  creditor 
were  the  plaintiff  in  the  present  action  for 
the  amount  of  his  levy,  there  would  not  be 
enough  to  affect  him  so  as  to  deprive  him 
of  his  remedy.  The  .goods  had  been  re- 
moved to  the  sheriff's  brokers  before  the 
agreement  was  entered  into.  The  sheriff 
was  from  that  moment  liable  for  the  excess, 
and  nothing  done  afterwards  could  relieve 
him  from  that  responsibility.  Even  the 
agreement,  in  its  terms,  does  not  discharge 
the  sheriff,  or  alter  the  rights  or  liabilities 
of  any  of  the  parties.  It  merely  provides 
that  the  goods  then  in  the  hands  of  the  she- 
riff should  be  turned  into  money ;  leaving 
the  rights  and  liabilities  of  the  parties  where 
they  were  before.  The  money  is  provided 
to  be  paid  to  the  sheriff.  It  was  paid  to  his 
officer  in  the  ordinary  course  of  business ; 
as  it  would  have  been  if  there  had  been  a 
sale  by  auction.    And  when  the  plaintiffs 
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apply  for  payment  of  the  balance,  they  are 
not  referred  to  the  officer,  nor  is  the  fact  of 
his  being  suspended  communicated  to  them. 
Indeed,  throughout,  the  sheriff  is  identified 
with  his  officer. 

Mr.  F.  Pollock  contra.  —  There  is  no 
doubt  that,  in  general,  the  sheriff  is  liable 
for  the  acts  of  his  officer ;  even  if  the  offi- 
cer, under  a  warrant  authorizing  him  to 
arrest  A,  should  arrest  B.  But  with  refe- 
rence to  a  sale  of  goods  under  an  execution, 
the  general  practice  is  to  stop  the  sale  when 
enough  has  been  sold  to  satisfy  the  levy. 
If  then  there  had  been  a  sale  by  auction  in 
the  present  case,  and  the  assignees,  per- 
ceiving that  it  had  been  and  was  likely  to 
continue  a  good  sale,  with  good  buyers,  had 
said  to  the  auctioneer,  when  the  amount  of 
the  levy  had  been  realized,  "  Go  on  with 
the  sale ;"  could  it  be  said  that  the  sheriff 
would  be  answerable  to  them  for  the  ex- 
cess ?  Undoubtedly  it  could  not ;  and  yet 
that  is,  in  substance,  the  present  case.  The 
sheriff  is  liable  only  for  such  acts  of  his 
officer  as  come  within  the  acknowledged 
scope  of  his  authority ;  but,  if  parties  deal 
with  the  officer,  independent  of  the  sheriff, 
and  without  the  knowledge  of  the  sheriff, 
they  make  the  officer  their  own  officer. 
The  assignees  had  no  right,  as  between  the 
sheriff  and  them,  to  authorize  the  officer  to 
sell  beyond  the  amount  necessary  to  satisfy 
the  levy.  The  words  used  in  the  agree- 
ment cannot  bind  the  sheriff.  The  agree- 
ment speaks  of  the  money  as  being  to  be 
received,  by  the  sheriff;  but  that  alone  does 
not  bind  him ;  and  it  is  very  probable  that 
by  the  expression  "  sheriff"  the  officer  was 
the  person  meant ;  he  being  the  person  with 
whom  the  parties  had  dealt  throughout. 

The  Court  were  of  opinion  that  the  she- 
riff was  not  liable.  The  officer,  in  the  first 
instance,  had  received  a  considerable  sum 
towards  the  levy.  His  duty  was  then  to 
sell  for  the  balance  only.  The  assignees 
authorized  a  sale  of  the  goods ;  and  this 
authority  was  given  by  them  to  the  officer 
without  any  communication  with  the  sheriff. 
The  sheriff  was  no  party  to  the  agreement 
for  the  sale.  He  might,  probably,  be  still 
answerable  to  the  execution  creditor ;  be- 
cause, a  sale  up  to  the  amount  of  the  levy 
would  be  within  his  office  and  authority  as 
sheriff.     But,  as  to  the  money  produced  by 


a  sale  of  the  excess,  a  sale  not  within  the 
office  and  duty  of  the  defendant  as  sheriff, 
and  authorized  without  his  assent  or  know- 
ledge, the  officer  alone  was  answerable. 

Judgment  of  nonsuit. 


/'SARAH    DAVIS,     EXECUTRIX    OF 
1827.       J      WM,  GRIFFITHS,    DECEASED, 

May  29.    1  v. 

V.  BDRGES  BRYAN,  GENT.  ONE  &C. 

Void  annuity — Money  had  and  received* 

Where  an  annuity,  granted  by  securities 
which  are  void  under  the  Annuity  Act,  has 
been  paid  during  the  whole  specified  time,  and 
the  contract  is  therefore  performed,  no  action 
can  be  brought  to  recover  back  the  const- 
deration  money. 

Semble — That  no  action  can  be  maintain' 
ed  to  recover  back  money  paid  without  const" 
deration,  or  even  upon  an  illegal  considera- 
tion, if  the  contract  lias  not  been  rescinded, 
and  has  been  performed. 

This  was  an  action  of  indebitatus  assump- 
sit. The  declaration  contained  counts  for 
money  had  and  received  by  the  defendant 
to  die  use  of  the  testator ;  for  interest  due 
from  the  defendant  to  the  testator  upon  an 
account  stated  with  the  testator ;  for  money 
had  and  received  by  the  defendant  to  the 
plaintiff's  use  as  executrix ;  and  lastly,  a 
count  upon  an  account  stated  between  the 
defendant  and  plaintiff  as  executrix  of 
monies  due  to  her  in  that  character. 

The  defendant  pleaded  the  general  issue ; 
the  Statute  of  Limitations ;  and  a  set-off 
for  money  lent  and  advanced,  and  paid,  laid 
out  and  expended  by  the  defendant  for  the 
testator's  use.  On  the  pleas,  issues  were 
joined,  and  the  cause  came  on  to  be  tried  at 
the  Sittings  for  Middlesex,  held  in  West- 
minster-hall after  last  Easter  term,  when  a 
verdict  was  found  for  the  plaintiff  on  the 
second  issue,  and  for  the  plaintiff  also  on  the 
first  and  third  issues,  with  1000/.  damages, 
(the  same  being  the  damages  laid  in  the  de- 
claration,) subject  to  the  opinion  of  the 
Court  upon  the  following 

CASE. 

The  testator,  William  Griffiths,  in  the  year 
1814,  and  from  that  period  until  the  time 
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of  bis  death,  resided  in  and  near  Ross,  in 
the  county  of  Hereford. 

The  defendant  is  an  attorney,  and  during 
the  same  period,  resided  at  Monmouth,  and 
acted  as  the  attorney  and  agent  of  the 
testator. 

On  the  25th  November  1814,  the  said 
William  Griffiths  contracted  and  agreed  to 
purchase  of  the  said  defendant  an  annuity 
of  ML  for  the  life  of  the  said  William 
Griffiths,  for  the  price  of  800/.,  which  was 
then  paid  by  the  said  William  Griffiths  to 
the  said  defendant  to  secure  the  said  an- 
nuity. 

This  instrument  was  found  amongst  Wil- 
liam Griffiths's  papers  after  his  decease, 
and  was  produced  by  the  plaintiff  on  the 
trial : — 

"  Received  this  25th  November  1814,  of 
Mr.  William  Griffiths,  of  Bucke  Castle  near 
Ross,  in  the  county  of  Hereford,  the  sum 
of  300/.,  being  the  purchase  money  for  an 
annuity  of  24*.  per  annum,  to  be  paid  by 
me,  my  heirs,  executors,  or  administrators, 
unto  the  said  William  Griffiths,  during  the 
term  of  his  natural  life,  by  two  equal  half- 
yearly  payments,  on  Midsummer-day  and 
Christmas-day  in  every  year ;  the  said  an- 
nuity to  commence  from  the  25th  Decem- 
ber next,  and  the  first  half-yearly  payment 
to  be  made  on  the  24th  June  next,  and  the 
payment  of  the  said  annuity  to  be  secured 
at  any  time  after  the  expiration  of  two  years 
from  the  25  th  December  next,  in  freehold 
messuages,  lands,  or  tenements  of  equal  or 
greater  annual  value,  if  so  required  by  the 
said  William  Griffiths,  on  his  giving  three 
months  previous  notice  in  writing  for  that 
purpose.     As  witness  ray  hand, 

"B.  Bryan, 

"  Witness,  "  Monmouth." 

"  John  Carless." 

No  memorial  of  this  instrument  was  in- 
rolled  ;  no  other  security  for  the  said  an- 
nuity was  given  by  the  said  defendant,  or 
applied  for  by  the  said  William  Griffiths. 
The  defendant  was  able  to  have  given  the 
freehold  security,  if  it  had  been  required. 

William  Griffiths  died  in  the  month  of 
December  1828,  and  from  the  time  of  the 
contract  for  the  said  annuity,  to  the  time  of 
his  death,  the  annuity  was  regularly  paid 
to  him  half-yearly  by  the  said  defendant, 
and  frequently  paid  in  advance.     The  de- 


fendant and  William  Griffiths  were  on  terms 
of  great  intimacy,  and  the  defendant  often 
lent  him  money,  the  balance  of  which  has 
been  paid  to  the  defendant,  since  William 
Griffiths's  death,  by  the  plaintiff. 

The  question  for  the  consideration  of  the 
Court  was,  whether  the  plaintiff  is  entitled 
to  recover  from  the  defendant  in  this  action, 
any  and  what  sum  in  respect  of  the  said 
sum  of  800/.  so  paid  by  the  said  testator 
to  the  said  defendant,  and  whether  the  same 
is  subject  to  any  and  what  deductions  in 
respect  of  the  said  annuity  so  paid  as  afore- 
said. 

If  the  Court  should  be  of  opinion  that 
the  plaintiff  was  entitled  to  recover  in  the 
action,  then  the  verdict  was  to  stand,  and  the 
damages  to  be  reduced  to  such  a  sum  as  the 
Court  should  think  fit.  If  the  Court  should 
be  of  a  contrary  opinion,  a  nonsuit  was  to 
be  entered. 

Mr.  R.  V.  Richards  for  the  plaintiff.— If 
this  action  had  been  brought  by  the  testator 
he  might  have  recovered.  The  annuity  was 
void :  and  therefore  the  consideration  money 
was  recoverable  back  :  Shove  v.  Webb,  (1) 
Scarfieldv.  Gowlan.  (2)  The  mere  death  of 
the  grantee  will  not  make  the  annuity  good. 
In  the  cases  which  refer  to  this  subject,  the 
annuity  has  been  set  aside  by  the  grantor ; 
but  this  can  make  no  difference,  for  it  is 
admitted  that  the  annuity  was  void.  It  is 
immaterial,  therefore,  which  party  seeks 
to  avail  himself  of  the  consequences.  If 
this  action  were  not  maintainable,  there 
would  be  a  disparity  in  the  situation  of  the 
parties ;  for  the  defendant  was  never  bound 
by  the  annuity  ;  and  in  the  case  of  Gibsom 
v.  J  eyes,  (8)  this  point  was  not  raised.  The 
plaintiff  only  seeks  to  recover  the  difference, 
so  as  to  restore  the  parties  to  their  former 
situation. 

Mr.  Cross,  contra.  —  In  all  the  cases 
wherein  such  an  action  has  been  held  to  be 
maintainable,  the  grantor  had  caused  the 
securities  to  be  set  aside ;  and  the  grantee 
was,  therefore,  as  of  necessity,  remitted  to 
his  consideration.  Here,  the  grantor  has 
honestly  paid  the  annuity  up  to  the  time 
when,  by  the  contract  between  the  parties,  it 
was  to  cease.  This  action  for  money  had 
and  received  is  an  equitable  sort  of  action ; 


(1)  1  Term  Rep.  73*. 

(tS  6  East,  141. 

(3)  6  Veeey,  jm.  966. 
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and  is  not  allowed  where  the  plaintiff  has 
had  the  full  benefit  of  his  contract.  Here 
the  contract  is  executed.  In  Lorvry  v. 
Dourdien,  (4)  where  the  insured,  in  an  il- 
legal policy,  attempted  to  recover  back  the 
premium  after  the  risk  had  been  run,  Mr. 
Justice  Buller  said,  "There  is  a  sound  dis- 
tinction between  contracts  executed,  and 
executory ;  and  if  an  action  is  brought  to 
rescind  a  contract,  you  must  do  it  while  the 
contract  continues  to  be  executory :"  and 
the  learned  Judge  observed  "  that  if  the  ac- 
tion had  been  brought  before  the  risk  was 
over,  the  plaintiff  might  have  had  a  ground 
for  his  demand.'*  The  same  principle  was 
recognized  in  Tappenden  v.  Randall,  (5)  and 
Aubert  v.  WaUh  (6).  Here  the  contract 
has  been  performed  and  executed ;  and  the 
subject  matter  of  it  exhausted. 

The  Court  were  of  opinion  that  law  and 
honesty  alike  were  against  the  action.  The 
contract  was  not  void,  though  the  securi- 
ties might  have  been;  but  the  contract 
having  been  performed,  rested  no  longer  in 
fieri*  The  cases  cited  on  the  part  of  the 
defendant  were  in  point ;  and  it  would  be 
against  good  conscience  to  allow  the  money 
to  be  recovered  back. 

Judgment/or  the  defendant* 


1827 
May  29 
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MILNES    V.    ANDREW   DUNCAN, 
GENT.,  ONE   &C. 


Money  paid  by  mistake. 

1.  Money  paid  with  a  knowledge  of  the 
facts,  but  in  ignorance  of  the  law,  cannot  be 
recovered  back,  unless  it  be  against  good  con- 
science to  retain  it. 

2.  A  party  who  has  the  means  of  know- 
ledge of  the  facts,  but  neglects  to  avail  him- 
self of  them,  will  be  concluded  as  though  he 
had  actual  knowledge. 

S.  If  a  fact  is  bond  fide,  but  incorrectly, 
stated  by  one  party  to  another,  who  therefore 
pays  money  under  a  belief  of  the  accuracy  of 
that  fact,  and  the  means  of  knowledge  as 
to  its  correctness  are  as  much  within  the 
reach  of  one  parly  as  the  other,  the  party 
who  has  paid  the  money  may  recover  it  back 

(4)  Doug.  468. 

(5)  2  Bo8.&Pul.46r. 

(6)  3  Taunt.  *77. 


on  a  discovery  of  the  mistake,  provided  it 
would  be  against  good  conscience  that  it  should 
be  retained. 

Accordingly — The  holder  of  a  bill  neg- 
lected to  present  it  when  due ;  in  consequence 
of  which  the  previous  parties  refused  to  be 
bound  by  it.  The  holder  then  insisted  that 
the  bill  was  on  a  wrong  stamp ;  and  therefore 
void;  and  he  insisted  on  being  paid  back  the 
consideration  which  had  been  received  for  the 
bill,  and  threatened  to  sue  if  he  were  not  paid* 
The  bill  was  inspected,  and  appearing  to  be 
on  a  wrong  stamp,  the  holder  was  paid  the 
amount.  It  turned  out  that  the  bill  was  on  a 
proper  stamp,  it  being  drawn  in  Ireland  on  an 
Irish  stamp : — Held,  that  the  money  was  re- 
coverable back ;  though  no  fraud  was  imputed 
to  him  that  had  received  it. 

This  was  an  action  of  assumpsit,  for 
money  lent  and  advanced,  paid,  laid  out 
and  expended,  and  had  and  received ;  to 
which  the  defendant  pleaded  the  general 
issue,  with  a  notice  of  set-off,  above  the 
amount  of  the  damages  laid  in  the  declara- 
tion. It  was  tried  before  the  Lord  Chief 
Justice  of  this  Court,  at  the  Middlesex 
Sittings  after  Trinity  term  1826,  and  a  ver- 
dict was  found  for  the  plaintiff  for  150/.  da- 
mages, subject  to  the  opinion  of  this  Court 
on  the  following 

CASE. 

The  plaintiff  who  is  an  attorney  resident 
at  Matlock  in  Derbyshire,  was  employed  by 
the  defendant,  who  is  an  attorney  resident 
in  London,  to  receive  the  rents  of  an  estate 
belonging  to  the  defendant,  situate  near 
Matlock  aforesaid.  In  the  course  of  this 
employment,  the  plaintiff,  on  the  11th  Feb- 
ruary 1826,  having  previously  received 
from  the  tenants  of  the  said  estate  more 
than  the  sum  of  150/.,  he  inclosed,  in  a 
letter  of  that  date,  the  following  Irish  bill 
of  exchange  for  150/.  to  the  defendant,  in 
part  liquidation  thereof. 

Glen  Anne  Mills,  Nov.  24,  1825. 

Three  months  after  date,  pay  to  our  order 
150/.  sterling,  in  London,  value  received. 
Atkinson,  Chomney  and  Atkinson. 

W.  Gerald  Atkinson, 
Liverpool. 
Accepted,  payable  at  Messrs.  Williams 
&  Co.  bankers. 

£  1 5  0.  Gerald  Atkinson. 

(Various  indorsements.) 
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The  letter  of  the  11th  February  inclos- 
ing the  bill,  was  in  these  words  : 

Dear  Sir, — Inclosed  you  will  receive  a 
bill,  value  150/.  on  account  of  your  Bon- 
sail  rents,  and  for  which  I  will  thank  yon 
to  give  me  credit,  and  acknowledge  the 
receipt, 

(Signed)  James  Milnes. 

And  on  the  13th  February,  the  defen- 
dant wrote  to  the  plaintiff  as  follows  : — 

Dear  Sir, — This  morning's  post  brought 
me  your's  of  the  11th  instant,  inclosing  a 
bill  for  150/.  on  account  of  the  rents,  and 
for  which  I  am  obliged  to  you. 

(Signed)        Andrew  Duncan. 

The  bill  became  due  on  the  £7th  Feb- 
ruary, but  was  not  then  presented  for  pay- 
ment ;  and  upon  the  20th  of  March  the  de- 
fendant wrote  to  the  plaintiff  as  follows  : — 

Dear  Sir, — I  am  very  sorry  to  acquaint 
you,  that  the  bill  for  150/.  you  sent  me 
for  the  rents  has  not  been  honoured.  This 
bill  is  drawn  by  or  in  the  name  of  Atkin- 
son, and  two  names  from  some  Mills,  but 
the  writing  is  so  bad  that  I  cannot  make 
the  name  of  the  place  out ;  what  am  I  to 
do  in  this  ? 

I  remain  your's  truly; 

Andrew  Duncan. 
James  Milnes,  Esq.  Matlock. 

The  plaintiff  received  this  letter  on  the 
following  day,  and  on  that  day  applied  to 
his  immediate  indorsees,  Messrs.  Arkwright, 
Toplis  &  Co.  bankers  at  W  irks  worth,  to 
take  up  the  bill,  which  they  refused  to  do, 
because  it  had  been  so  long  overheld.  On 
the  same  day  the  plaintiff  wrote  to  the  de- 
fendant as  follows : — 

Dear  Sir,— The  bill  for  150/.,  which  I 
sent  you  on  the  1 1  th  ult.,  I  received  from 
my  bankers  Messrs.  Arkwright,  Toplis  &  Co. 
of  Wirksworth ;  and  on  the  receipt  of  your 
letter  of  this  evening,  I  have  applied  to 
them  on  the  subject  of  it,  and  they  say,  that 
as  the  bill  appears  to  have  been  overheld  for 
so  considerable  a  time,  they  cannot  inter- 
fere :  but  if  the  bill  was  presented  on  the 
29th  ult,  when  it  became  due,  and  you 
can  satisfactorily  account  for  the  delay,  1 
will  see  Messrs.  Arkwright  &  Co.  again, 


and  ascertain  whether  any  thing,  and  what 
can  be  done.     I  am,  dear  sir,  your's  truly, 

James  Milnes. 
Andrew  Duncan,  Esq. 
Gray's  Inn,  London. 

And  on  the  25th  March  the  defendant 
wrote  to  the  plaintiff  the  following  letter : — 

Dear  Sir, — It  is  neither  to  the  credit, 
nor  to  the  honour  of  any  respectable  banker 
to  deny  his  own  hand  writing,  or  avoid  his 
own  responsibility,  merely  because  accident, 
chance,  or  any  other  "  Godsend"  has  put 
it  in  his  power  to  refuse  payment  accord- 
ing to  law,  although,  according  to  the  laws 
of  morality  and  justice,  be  is  bound  to 
discharge  his  obligations  more  strictly  than 
any  other  individual. 

But  it  is  unnecessary  for  me  to  enter  at 
all  on  the  subject  of  supposed  delay ;  for  the 
bill  is  an  absolute  nullity,  by  being  drawn 
on  a  stamp  of  inferior  value,  and  I  refer 
you  to  the  case  of  Wilson  v.  Vy$ar{\\ 

I  am  relieved  from  the  great  unpleasant- 
ness I  should  have  had,  in  case  you  had  no 
remedy,  to  press  you  for  the  payment  of 
the  rents ;  but  as  it  is,  I  roust  request  you 
will,  with  as  little  delay  as  possible,  remit 
me  their  amounts,  and  I  will  return  you  the 
void  bill.  I  remain,  &c. 

Andrew  Duncan. 

James  Milnes,  Esq. 

N.B. — I  shall  have  no  objection  to  shew 
your  agent  the  bill,  on  producing  an  order 
from  you  for  that  purpose. 

To  which  the  plaintiff,  in  answer,  wrote 
to  the  defendant  on  the  27th  of  March  as 
follows : — 

Dear  Sir, — I  have  again  applied  to  my 
bankers,  Messrs.  Arkwright  &  Co.,  and  they 
refuse  to  have  anything  to  do  with  the  bill,  as 
it  appears  to  have  been  overheld  for  so  long 
a  time  ;  but  they  refer  you  to  their  London 
bankers,  Messrs.  Smith,  Payne  and  Smith, 
who,  they  say,  will  take  it  up,  if  there  be 
no  irregularity  attending  it.  I  have  di- 
rected my  agent,  Mr.  Forbes,  of  Ely-place, 
to  call  upon  you,  and  confer  with  yon  on 
the  subject,  and  shall  be  obliged  by  your 
shewing  him  the  bill.         I  am,  &c 

James  Milnes. 

Andrew  Duncan,  Esq. 

(1)  4  Taunt.  878. 
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In  consequence  of  the  offer  of  the  defen- 
dant, contained  in  his  last  letter,  to  allow 
the  plaintiff,  or  any  one  on  his  behalf,  to  in- 
spect the  bill,  a  clerk,  by  the  direction  of 
Mr.  Forbes,  the  land  agent  of  the  plaintiff, 
called  on  the  defendant,  and  after  inspecting 
the  bill,  said  it  was  drawn  on  a  4s.  /Stamp. 
This  call  was  on  the  29  th  of  March :  on 
the  SOth  the  defendant  wrote  to  the  plaintiff 
as  follows : 

Dear  Sir, — I  beg  leave  to  decline  pre- 
senting the  illegal  bill  of  exchange  to  any 
person  for  payment,  because  thereby  I  may 
subject  myself  to  a  penalty,  as  your  bankers 
and  all  other  the  parties  on  the  bill  have.  If 
your  bankers  still  obstinately  refuse  to  have 
any  thing  to  do  with  the  illegal  bill,  I  shall 
resort  to  other  means ;  and  although  I  must 
proceed  against  you,  I  shall  have  the  satis- 
faction to  know  that  you  have  the  same  re- 
medy against  them,  and  that  they  must  ul- 
timately pay.  As  my  determination  is  re- 
solved on,  it  will  be  better  to  act  on  it 
immediately;  and,  therefore,  pray  inform  me, 
in  the  course  of  a  post  or  two,  if  you  will 
instruct  Mr.  Forbes  to  appear  for  you.  In 
this  proceeding  I  am  not  at  all  animated 
with  any  angry  feelings  towards  you ;  and  if 
you  can  point  out  a  mode  in  which  I  can 
successfully  attack  the  bankers  myself,  I  will 
very  willingly  do  it. 

I  am,  &c. 

Andrew  Duncan* 

JamesMilnes,  Esq. 

Upon  the  3rd  of  April,  a  clerk  of  Mr. 
Forbes,  by  his  direction,  called  again  upon 
the  defendant,  and  informed  him,  that  he 
had  written  to  the  plaintiff,  and  expected  to 
receive  the  amount  of  the  bill  in  a  post  or 
two,  till  which  time,  he  requested  that  no 
proceedings  should  be  taken  :  and  upon  the 
7th  April,  accordingly,  the  same  clerk,  by 
direction  of  Mr.  Forbes,  paid  the  amount 
of  the  bill,  and  at  the  time  of  so  paying  it, 
a  second  time  saw  and  inspected  the  bill, 
which  the  said  defendant  delivered  up  to 
him,  and  gave  the  following  receipt : — 

April  7,  1826. 

Received  of  James  Milnes,  Esq.  by  the 
payment  of  Mr.  Forbes,  his  agent,  two  bank 
post  bills,  value  150/.,  for  a  void  bill  of 
exchange,  sent  to  me  by  Mr.  Milnes  for 
rent 

j£  150.  Andrew  Duncan. 

Vol.  V.  K.B. 


Up  to  this  period  the  bill  in  question  had 
been  considered,  and  treated  by  both  parties 
as  an  English  bill,  but  it  afterwards  turned 
out  to  be  an  Irish  bill,  and  impressed  with 
a  proper  stamp,  suitable  to  such  bill.  Upon 
the  discovery  of  which,  on  the  12th  April, 
the  plaintiff  presented  the  bill  at  Messrs. 
Williams  &  Co.  for  payment,  which  was  re- 
fused by  them.  But,  if  it  had  been  pre- 
sented when  it  became  due,  there  were  at 
that  time  assets  in  their  hands,  and  it  would 
have  been  paid.  The  acceptor  became 
bankrupt  on  the  20th  June  1826,  which  was 
after  the  present  action  had  been  com- 
menced. 

The  question  for  the  opinion  of  the  Court 
was,  whether,  under  the  circumstances,  the 
plaintiff  was  entitled  to  recover  back  from 
the  defendant  the  150/.  paid  to  him  in 
manner  above  stated.  If  the  Court  should 
be  of  that  opinion,  then  the  verdict  was  to 
stand ;  if  not,  a  nonsuit  to  be  entered. 

Mr.  Coleridge,  for  the  plaintiff. — This 
money  is  recoverable,  as  money  had  and  re- 
ceived ;  it  being  paid  to  the  defendant  under 
a  mistake,  and  held  by  him  against  good 
conscience.  The  mistake,  of  which  there  is 
no  doubt,  was,  as  the  plaintiff  contends,  a 
mistake  of  fact;  and  money  paid  under 
such  a  mistake  is  recoverable  back :  Bige 
v.  Bartenshlag,  (2)  Brisbane  v.  Dacres  (3). 
Here,  the  defendant  by  his  neglect  to  pre- 
sent the  bill  has  been  the  cause  of  the  loss 
which  is  to  fall  upon  either  the  plaintiff  or 
the  defendant.  He  was  himself,  at  that  time, 
ignorant  of  the  supposed  fact  upon  which 
he  afterwards  relies.  He  afterwards,  in  ig- 
norance of  the  true  state  of  tilings,  creates  a 
false  impression  on  the  mind  of  the  plaintiff; 
and,  under  pressure  and  threat  of  suit,  ob- 
tains payment  of  the  money.  It  was  there- 
fore under  a  mistake  as  to  the  fact  that  the 
money  was  paid  ;  and  it  is  not  according  to 
good  conscience  that  it  should  be  retained. 
The  other  side  may  probably  contend  that 
the  plaintiff  had  the  means  of  knowing  the 
fact ;  and  that  the  means  of  knowledge  in 
such  a  case,  would,  in  point  of  law,  be  equi- 
valent to  actual  knowledge,  and  they  may 
rely  upon  the  case  of  B'tlbie  v.  Lumley  ;  (4?) 
but  all  that  was  decided  in  that  case  was, 

(*)  1  Term  Rep.  285. 

(3)  5  Taunt  143. 

(4)  S  Eatt,  469. 

SH 


*42 


COURT  OF  KING'S  BENCH : 


that  if  a  man  paid  money  with  a  knowledge 
as  to  the  fact,  he  should  not  recover  the 
money  back  on  the  ground  of  ignorance  of 
the  law.  In  Lothian  v.  Henderson,  (5)  the 
same  principle  was  alluded  to  by  Mr.  Jus- 
tice Lawrence.  The  case  of  Chatfield  v. 
Paxlon,  in  note  to  Bilbie  v.  Lumley,  would 
seem  to  lay  down,  that  the  means  of  know- 
ledge would  not  be  equivalent  to  actual  know- 
ledge in  such  a  case  as  the  present.  But 
the  plaintiff  is  not  bound  to  contend  for  so 
much.  It  cannot  be  said  by  the  defendant 
that  the  plaintiff  had  better  means  of  know- 
ledge than  the  defendant  had  himself.  He 
was  e idier  mistaken  himself  as  to  the  fact, 
and  he  cannot  therefore  blame  the  plaintiff 
for  not  being  more  astute  than  he  was  ;  or 
he  was  guilty  of  a  fraud  in  misrepresenting 
the  fact.  He  had  the  bill  in  his  possession 
for  a  month ;  and  had  therefore  the  same 
means  of  knowledge  which'  the  plaintiff 
had. 

Mr.  Comyn,  contra. — The  case  of  Chat' 
field  v.  Paxlon  furnishes  no  rule  ;  as  it  does 
not  clearly  appear  upon  what  ground  it  was 
decided.  This  was  said  by  Lord  Ellenbo- 
rough,  with  reference  to  that  case,  in  Bilbie 
v.  Lumley.  The  plaintiff  knew  the  fact,  or 
he  had  the  means  of  knowing  it ;  means  as 
good,  perhaps  better  than  those  which  the 
defendant  had  :  for  the  plaintiff  had  the  bill 
in  the  first  instance ;  he  knew  from  whom 
he  had  it ;  and  this  might,  for  aught  that' 
appears  to  the  contrary,  have  given  him  a 
clue  to  the  original  parties ;  and  thence  to 
a  surmise,  whether  the  bill  was  an  English 
or  an  Irish  bill.  The  plaintiff  was  put  in 
possession  of  the  fact,  upon  which  the  de- 
fendant relied.  There  was  no  fraud,  no 
misrepresentation,  no  concealment.  The 
defendant  shews  the  bill,  and  threatens  ac- 
tion. The  plaintiff  therefore  knew  as  much 
of  the  fact  as  the  defendant  did ;  and  he 
therefore  ought- not  now  to  recover  the 
money  back. 

The  Court  observed,  that  the  rule  was 
clear.  Money  paid  merely  in  ignorance  of 
the  law  cannot  be  recovered  back.  To  en- 
title a  person  to  recover  money  back,  he 
must  have  paid  it  in  ignorance  of  the  facts ; 
and  without  being  chargeable  with  laches  as 
to  a  knowledge  of  the  facte.     Applying  the 

(5)  S  Bm.  &  Pol  5f0. 


rule  to  the  present  case,  they  were  of  opi- 
nion that  the  plaintiff  had  paid  the  money 
in  question  in  ignorance  of  die  fact,  and 
that  negligence  was  not  imputable  to  him 
for  his  want  of  knowledge.  The  question 
who  should  bear  the  loss,  had  arisen  in  con- 
sequence of  the  defendant's  neglect  to  pre- 
sent the  bill.  By  that  neglect  he  had 
caused  the  plaintiff  to  lose  his  remedy  over 
against  the  previous  parties,  unless  there 
was  a  defect  in  the  bill.  When  the  defen- 
dant made  the  communication  in  the  first 
instance  to  the  plaintiff  of  the  non-payment 
of  the  bill,  he  did  not  then  seem  to  be  aware 
of,  nor  did  he  surmise  any  infirmity  in  re- 
spect of  the  stamp  to  the  bill.  The  plaintiff 
then  applies  to  the  other  parties,  and  they 
refuse  payment  on  account  of  the  delay : 
then  it  is  that  the  defendant,  for  the  first 
time,  insists  that  the  bill  is  on  a  void  stamp. 
He  says,  that  he  will  not  present  "  the  ille- 
gal bill,"  as  he  calls  it.  He  thought  him- 
self, at  the  time,  that  it  was  on  a  wrong 
stamp ;  and  this  was  pretty  strong  evidence 
that  the  bill,  on  the  face  of  it,  did  not  fur- 
nish any  means  of  knowledge  as  to  the 
question,  whether  the  stamp  was  right  or 
wrong.  The  defendant  then  pressed  for 
and  received  payment;  and  under  what 
impression  he  received  the  money,  may  be 
seen  by  the  receipt  he  gave.  He  says, 
"  for  a  void  bill  of  exchange."  The  bill 
therefore,  not  furnishing,  on  the  face  of  it, 
any  means  by  which  the  fact  in  question 
could  be  ascertained ;  and  the  plaintiff  hav- 
ing paid  his  money  on  the  representation  of 
a  fact,  which  turned  out  to  be  unfounded, 
his  case  was  within  the  rule  of  law,  which 
entitled  a  man  to  recover  back  money  which 
had  been  paid  under  a  mistake  as  to  the 
facts,  and  which  money  ought  not  in  con- 
science to  be  retained  by  the  person  who 
had  received  it. 

Judgment  for  the  pkuntijf. 


:} 


HANSARD  0.  ROBINSON. 
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Bill  of  Exchange. 

Evidence,  thai  a  bill  of  exchange  was  last 
after  it  was  due,  will  not  entitle  a  holder  to 
recover  at  law  from  the  acceptor.  The  bill 
must  be  produced,  or  evidence  given  of  ks  Jk> 
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struction*    But  it  is  presumed  that  equity  will 
give  relief.  * 

This  was  an  action  against  the  acceptor 
of  a  bill*  of  exchange,  which  the  plaintiff 
had  lost  after  it  had  become  due  and  had 
been  dishonoured,  and  which  he  therefore 
could  not  produce  on  the  trial.  He  had  of- 
fered an  indemnity,  which  had  been  refused, 
and  he  wished  the  jury  to  infer  from  the 
evidence,  that  the  bill  had  been  destroyed ; 
but  they  were  not  satisfied  of  this,  and  conse- 
quently, for  aught  that  appeared  to  the  con- 
trary, the  bill  might  be  outstanding  in  other 
hands.  The  plaintiff  was  thereupon  non- 
suited ;  with  liberty  for  him  to  move  to 
enter  a  verdict  for  the  amount  of  the  bill 
and  interest,  if  the  Court  should  be  of 
opinion  that  he  was  entitled  to  recover.  A 
rule  having  been  obtained  accordingly, 

Mr,  Campbell  and  Mr.Patterson,  in  Easter 
term,  shewed  cause.  It  is  to  be  taken  that 
this  bill  is  in  existence ;  and  therefore  the 
plaintiff  has  no  right  of  action  at  law, 
though  he  may  obtain  relief  in  equity.  The 
case  may  be  considered  upon  two  grounds : 
first,  as  to  the  original  contract  between  the 
parties  ;  and  secondly,  as  to  public  conve- 
nience. To  the  first,  the  acceptor,  by  the 
nature  of  the  contract,  is  entitled  to  have 
the  bill  delivered  up  on  payment,  either 
when  it  is  presented,  or  at  any  subsequent 
time.  The  possession  of  the  bill,  when  so 
paid,  is  at  once  the  safety  and  the  voucher 
of  the  acceptor.  If  he  be  sued  upon  it  to 
judgment  and  execution,  he  is  entitled  to 
have  it  delivered  up  on  paying  the  amount 
of  the  judgment  by  the  execution.  This  is 
so  well  established  in  principle,  that  it  is  un- 
necessary to  support  it  by  cases.  But  the 
other  side  will  endeavour  to  draw  a  distinc- 
tion between  the  case  of  a  bill  lost  before  it 
becomes  due,  and  that  of  a  bill  lost  after- 
wards ;  and  this  brings  the  question  to  the 
point  of  public  convenience.  It  is  very 
true,  that  the  bill  would  not  be  so  easily  ne- 
gotiable after  it  had  become  due  ;  but  still 
it  might  be  negotiated :  and  is  it  clear  beyond 
dispute,  that  the  facts,  as  here  alleged,  if 
established  by  the  defendant,  would  be  ad- 
mitted in  answer  to  the  suit  of  a  holder  ? 
Even  if  it  should  be  so  held,  the  defendant 
would  have  the  burthen  of  proof  cast  upon 
him — a  hardship,  which,  upon  any  principle 
of  law  or  justice,  it  would  be  difficult  to 


shew  why  the  defendant  should  bear,  merely 
because  of  the  plaintiff's  negligence.  The 
holder  of  a  bill  so  obtained,  might,  without 
difficulty,  make  out  a  primd  facie  case 
against  the  acceptor  ;  and  even  if  the  latter 
should  be  able  successfully  to  rebut  it,  still 
there  is  the  hazard  and  vexation  of  a  suit, 
and  the  certainty  of  extra  costs  fixed  upon 
him  :  and  all  this  is  to  fall  upon  the  de- 
fendant, not  by  any  fault  of  his  own,  but 
from  another's  negligence.  The  case  of 
Pierson  v.  Hutchinson,  (1 )  is  in  point.  It  is 
true,  indeed,  that  the  action  there  was  upon 
a  bill  lost  before  it  was  due ;  but  the  rea- 
soning of  Lord  Ellenborough  was  applicable 
to  the  case  of  a  bill  lost  after  it  was  due. 
His  Lordship  said,  "  If  the  bill  were  proved 
to  be  destroyed,  I  should  feel  no  difficulty 
in  receiving  evidence  of  its  contents,  and  di- 
recting the  jury  to  find  for  the  plaintiff. 
Here,  however,  the  instrument  is  not  de- 
stroyed. It  is  lost  after  being  indorsed  by 
the  payee.  It  may  now  be  in'  the  hands  of 
a  bond  fide  indorsee  for  value,  who  might 
perhaps  maintain  an  action  upon  it  against 
the  defendant.  This  brings  it  to  the  in- 
demnity. But  whether  an  indemnity  be 
sufficient  or  insufficient*  is  a  question  of 
which  a  court  of  law  canuot  judge.  Since 
the  plaintiff  can  neither  produce  the  bill, 
nor  prove  that  it  is  destroyed,  he  must  re- 
sort to  a  court  of  equity  for  relief."  It  was 
urged,  in  that  case,  that  the  bill  had  been 
discounted  for  the  defendant's  accommoda- 
tion, and  that  he  had  actually  received  the 
money  ;  but  Lord  Ellenborough  observed, 
"  that  would  not  alter  the  case ;  for  if  the 
plaintiff  were  allowed  to  recover  on  the 
money  counts,  the  defendant  might  still  be 
compelled  to  pay  the  same  sum  a  second 
time  to  a  bond  fide  holder  of  the  bill." 
This  was  a  principle  irrevocably  laid  down, 
which  completely  settled  the  merits  in  the 
present  case  against  the  plaintiff.  In  like 
manner,  in  the  case  of  Mayor  v.  Eaton,  (2) 
the  principle  of  non-liability  in  the  acceptor, 
by  action  at  law,  where  he  might  be  subject 
to  a  second  action  for  the  same  instrument, 
was  fully  recognized.  There,  the  action 
was  brought  against  country  bankers,  for 
payment  of  one  of  their  notes.  One  half  of 
the  note  had  been  stolen  in  its  transmission 
through  the  post  office ;  and  upon  the  other 
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half  the  action  was  brought.     But  Lord  El- 
lenborough  said,  "  Payment  can  be  enforced 
at  law  only  by  the  production  of  an  entire 
note,  or  by  proof  that  the  instrument,  or 
the  part  of  it  which  is  wanting,  has  been 
actually  destroyed.     A  bond  fide  holder  for 
value  would  have  as  good  a  right  of  suit 
upon  the  other  half  as  the  plaintiffs  have 
upon  that  which  they  held.     But  the  maker 
of  a  promissory  note  cannot  be  liable  in  re- 
spect of   it  to  two  parties  at  the   same 
time."    Dangerfield  v.  Wilby,  (S)  Bevan  v. 
Hill,  (4)  and  Ex  parte  Greenway,  (5)  are 
to  the  same  effect.     In  Poole  v.  Smith, 
(6)  the  same  rule  is  laid  down ;  and  Lord 
Chief  Justice  Gibbs  observed,  that  "  it  was 
an  extremely  salutary  rule,  and  ought  not 
to  be  relaxed."     In  Davis  v.  Dodd\(7) 
"  the  Court  denied  that  there  was  any  moral 
obligation  on  the  defendant  to  pay  the  plain- 
tiff the  amount  of  a  lost  bill,  because  by 
his  negligence  he  had  exposed  the  defen- 
dant to  the  danger  of  being  compelled  *o 
pay  the  bill  when  produced  in  the  hands  of 
another  holder."    The  whole  of  these  cases 
were  reviewed  in  Champion  v.  Terry,  (8) 
and  the  principle  established  in  them  ail  was 
recognized  and  confirmed  by  the  unanimous 
decision  of  the  Judges.     The  only  cases  that 
can  be  produced  on  the  other  side  are,  first, 
Hart  v.  Kean,(9)  but  that  is  a  great  deal 
too  loose  to  derive  either  authority  or  infe- 
rence from  it.     The  next  case  that  may  be 
presented  on  the  plaintiff's  side  is  Long  v. 
Bailie,  (10)  but  there  it  was  proved  that  the 
lost  bill  was  specially  indorsed  to  the  plain- 
tiffs, so  that  no  holder  of  the  bill  could  re- 
cover, nor  could  it  be  negotiated,  unless  a 
forgery  were  first  committed.     Williamson 
v.  Clements  (11)  is  another  case  in  which  the 
holder  recovered  the  amount  of  a  lost  bill 
of  exchange ;  but  there  the  declaration  was 
upon  a  subsequent  promise  to  pay,  and  not 
upon  the  original  obligation  of  the  bill,  and 
therefore  distinguishable  from  the  present 
case.     There  are  but  two  other  cases  which 
it  is  necessary  to  mention :  Brown  v.  Mes- 

(3)  4  Esp.  159. 

(4)  2  Campb.  381. 

(5)  6  Ves.jun.812. 

(6)  1  Holt,  N.P.  144. 

(7)  4  Taunt.  602.     • 

(8)  7  Moore,  ISO. 

(9)  12  Mod.  310. 

(10)  2  Campb.  214,  (in  note). 

(11)  1  Taunt.  523. 


titer,  (12)  which,  there  is  every  reason  to 
conclude,  was  decided  upon  special  circum- 
stances, inasmuch,  as  the  acceptor  allowed 
judgment  to  go  by  default';  and  on  a  rule 
nisi  being  obtained  to  refer  to  the  Master  to 
assess  the  amount  of  principal  and  interest 
on  the  lost  bill,  no  cause  was  shewn  against 
it.  In  the  other  case  of  Glover  v.  Thomp- 
son, (IS)  the  decision  was  only  at  Nisi  Pruts, 
and  seems  to  have  been  obtained  in  a  great 
measure  by  the  laudable  importunity  of  the 
plaintiff  *s  counsel  (Mr.  Piatt).  It  wad  also 
an  undefended  cause ;  and  it  is  well  known 
that  the  attention  of  the  Court  is  not  at- 
tracted to  such  causes  in  the  same  degree 
as  it  is  to  others. 

Mr.  Gurneyand  Mr.  Chitty  contra. — The 
cause  of  Glover  v.  Thompson  cannot  be  dis- 
posed of  so  easily ;  for  it  is  not  true  that 
undefended  causes  pass  unobserved  through 
the  Court.     The  present  Lord  Chief  Justice 
is  conspicuous  in  his  vigilance  and  attention 
to  all  causes  which  come  before  him  unde- 
fended.    The  principle  recognised  in  cases 
of  this  description  is  this :  where  a  bill  of 
exchange  is  lost  before  it  becomes  due,  then, 
as  it  may  easily  fall  into  the  hands  of  a  bond 
fide  holder,  the  acceptor  must  be  protected 
against  its  appearance  v  but,  where  it  is  lost 
after  it  has  become  due,  there  is  adequate 
notice  and  cause  of  suspicion  on  the  face  of 
it  to  deprive  the  acceptor  of  the  plea,  which 
he  would  otherwise  have,  pf  the  risk  of  its 
passing  into  the  hands  of  a  holder  for  value. 
This  is  an  emphatical  distinction,  which  it  is 
impossible  that  the  law  can  overlook.     An 
act  was  passed  in  the  8th  &  9th  of  Will.  3. 
cap.  17,  for  the  express  purpose  of  giving 
relief  to  all  persons  in  the  situation  of  this 
plaintiff.     That  act  provides  that  a  new  bill 
shall  be  given,  in  all  cases  where  the  original 
has.  been  lost,  upon  indemnity  given  to  the 
party  granting  it,  against  its  being  found 
and  presented  for  payment.     It  is  true  that 
this  act  speaks  only  of  bills  lost  before  due ; 
and  it  must  be  inferred,  from  its  silence  as 
to  bills  lost  after  due,  not  that  it  excludes 
the  holder  from  his  right  to  recover  by  ac- 
tion, but  that  it  does  not  think  it  necessary 
to  oblige  him  to  give  indemnity  to  the  gran* 
tor  as  in  the  other  case.     The  finder  of  such 
a  bill  could  not  venture  to  sue  upon  it ;  and 

(12)  3  Maul.  &  SeL  281. 

(13)  1  Ryan  k  Moody,  403. 
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therefore}  as  the  grantor  is  exposed  to  no 
probable  risk  by  its  loss,  no  remedy  is  pro- 
vided. There  is  abundant  proof  in  this  act 
that  the  intention  of  the  legislature  waa  to 
extend, 'not  to  limit,  the  rights  of  parties  in 
the  situation  of  the  plaintiff. 

The  Court  took  time  to  consider ;  and  on 
the  3rd  July,  in  Trinity  term, 

Lord  TenUrden  delivered  the  judgment 
of  the  Court.  After  recapitulating  the  facts 
of  the  case,  his  Lordship  observed,  that  the 
meaning  of  an  acceptance  of  a  bill  of  ex- 
change must  be  taken  to  be,  that  the  accep- 
tor will  pay  the  amount,  upon  the  bill  being 
delivered  up  to  him  ;  and  if  the  bill  be  not 
delivered  up  to  him  he  may  retract  his  offer. 
It  is  due  to  the  acceptor  that  this  should  be 
so  ;  for,  how  is  he  to  be  satisfied  of  the  al- 
leged loss  of  the  bill ;  and  if  it  should  be 
found  and  produced  against  him,  why  should 
he  be  subject  to  the  inconvenience  of  prov- 
ing all  these  circumstances  ?  Can  the  holder 
by  his  own  negligence  or  misfortune  cast 
such  a  responsibility  upon  the  acceptor  2  We 
think  he  cannot.  He  has  his  remedy,  how- 
ever, for  equity  will  assist  him.  We  there- 
fore think,  that  the  plaintiff  is  not  entitled 
to  recover  at  law. 

Rule  discharged. 


i.} 


MARTIN  0.  FITZGERALD. 


1827 
May  8 

Bankrupts-Judgment  Creditor* 

Notice  to  a  sheriff's  officer,  after  he  has 
entered  the  premises  of  a  trader  (two  months 
antecedent  to  the  date  of  a  commission  of 
bankruptcy)  to  levy  under  a  unit  of  execution, 
of  the  committing  of  a  prior  act  of  bank" 
ruptcy,  is  not  in  point  of  time,  such  a  notice 
to  the  creditor,  at  whose  suit  the  writ  has 
issued,  as  will  satisfy  the  proviso  of  49  O.  3. 
c.  121.  s.  2,  and  6  Geo.  4.  c.  16.  s.Bl  ;  or 
protect  the  goods  of  the  trader,  and  the  in" 
terests  of  the  assignees,  against  the  full  ope" 
ration  of  the  judgment. 

This  was  an  action  of  trover,  by  the 
assignee  of  a  bankrupt,  to  recover  the  value 
of  goods  taken  in  execution  by  the  defendant 


as  sheriff  of  Suffolk.  The  cause  was  tried 
before  Mr.  Justice  Gaselee,  at  the  Spring 
Assizes  for  that  county,  when  the  plaintiff 
was  nonsuited,  with  liberty  to  move  to 
enter  a  verdict  for  411/.,  if  the  Court 
should  be  of  opinion  that  he  was  entitled  to 
recover. 

The  principal  point  in  the  cause  was, 
whether  at  the  time  the  defendant  levied  on 
the  goods  of  the  bankrupt  under  the  writ  of 
execution,  the  execution  creditor  had  notice 
of  a  bill  of  sale  which  was  then  on  the  pre- 
mises, (and  which,  it  was  admitted,  consti- 
tuted an  act  of  bankruptcy,)  so  as  thereby 
to  be  excluded  from  availing  himself  of  the 
levy  according  to  the  provisions  of  the 
49  Geo.  3.  c.  121 .  s.  2,  and  6  Geo.  4.  c.  16. 
s.  81.  The  evidence  as  to  the  exact  time 
when  the  sheriff's  officer  was  informed  of 
the  prior  possession  under  the  bill  of  sale, 
was  contradictory ;  but  the  plaintiff's  wit- 
nesses did  not  speak  to  any  notice  having 
been  given,  to  the  officer,  of  that  fact  until 
he  had  entered  the  house  wherein  the  levy 
was  made. 

Mr.  Robinson,  in  moving  for  a  rule  to 
enter  a  verdict  for  the  plaintiff,  first  referred 
to  the  statute  21  Jac.  1.  c.  19.  s.9,  by 
which  it  was  provided  that  creditors  of  a 
bankrupt  having  security  by  judgment, 
whereof  there  is  execution  executed,  shall 
not  be  relieved  for  any  more  than  a  rateable 
proportion  of  their  debts  with  the  other 
creditors.  He  then  argued  that  the  writ 
in  this  case  had  not  been  executed,  when 
notice  was  given  of  the  bill  of  sale.  The 
delivery  of  the  writ  to  the  sheriff  is  not  an 
execution  of  it,  Philips  v.  Thompson;  (1) 
and  it  has  been  repeatedly  held,  that  goods 
are  bound  as  against  assignees  only  after 
seizure.  Where  goods  are  seized  under  a 
fieri  facias,  and  an  act  of  bankruptcy  is  com- 
mitted on  the  same  day  as  the  seizure,  it  is 
open  to  inquire  even  at  what  hour  of  the 
day  each  took  place,  in  order  to  determine 
which  should  have  the  priority  :  Sadler  v. 
Leigh  and  another  (2).  That  the  notice  to 
the  sheriff's  officer  was  to  be  considered 
tantamount  to  a  notice  to  the  creditor,  so  as 
to  satisfy  the  terms  of  the  Bankrupt  Act, 
might  be  collected  from  numerous  cases 
applicable  to  attorney  or  counsel  and  client, 

(1)  3  Uv.  192. 

(2)  4  Casipb.  19T. 
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and  agent  and  principal :  3  Atk.  291,  646 ; 

1  Bro.  C.  C.  244 ;  2  Fern.  574,  609  ;  1 
Cha.  Ca.  38  ;  1  Atk.  265;  1  Ves.  61,  64; 

2  Ves.  368;  3  CA.  Ca.  1,10  ;  7  Fm.  119; 
2  -Emi.  Ca.  /46.  683,  pi.  1 1  ;  Amb.  438 ; 
Pari.  Insu.  207 ;  1  J£*p.  N.  P.  C.  220 ; 
4  T.  /?.  66. 

Zord  Chief  Justice  Abbott. — There  can  be 
no  doubt,  that  at  least  no  notice  had  been 
given*  when  the  officer  went  to  execute  the 
writ ;  and  therefore  the  notice  was  not  till 
after  the  levy. 

Rule  refused. 


1827.      7      XNOXtDBW    AND    UXfcE  V. 

May  8.  3  Richardson. 

Infant — Husband  and  Wife. 

It  is  a  maxim  in  law,  that  whoever  enters 
land  of  an  infant  does  so  for  the  benefit  of 
the  infant. 

Assumpsit  for  money  had  and  received. 
The  sum  sought  to  be  recovered,  and  for 
which  a  verdict  was  obtained,  was  the 
amount  of  rent  received  by  the  defendants 
in  respect  of  property  which  belonged  to 
the  plaintiff's  wife.  * 

Mr.  F.  Pollock  now  moved  for  a  rtile  for 
a  nonsuit,  but,  before  stating  the  objections 
upon  which  that  motion  was  to  be  sustained, 
was  stopped  by 

Mr.  Justice  Bayley,  who  observed,  that 
it  appeared  that  the  plaintiff's  wife  was  an 
infant  during  .the  greater  part  of  the  time 
when  the  rent  was  received  ;  and  that  Lord 
Kenyon  had  laid  down  the  rule,  that  "  who* 
ever  enters  land  belonging  to  an  infant,  en- 
ters, in  the  consideration  of  the  law,  for  the 
benefit  of  the  infant." 

Rule  refused. 


17.  J 


ANONYMOUS. 


1827 

May 

Welch  Judicature  Act — Certificate  of  Nisi 
Prius. 

Where  the  Judge  at  Nisi  Prius  refuses  to 
certify,  under  the  Welch  Judicature  Act,  that 


the  defendant  at  the  time  of  the  service  of 
the  writ,  or  other  mesne  process*  mas  resident 
in  Wales,  the  Court  have  no  power  to  order 
such  fact  to  be  suggested  on  the  roll,  in  order 
that  judgment  of  nonsuit  may  be  entered 
against  the  plaintiff'. 

Mr.  Taunton,  moved  for  a  rule  to  enter 
a  suggestion  upon  the  record  in  this  case, 
that  the  defendant  was  resident  in  Wales  at 
the  time  of  the  service  of  the  writ,  accord- 
ing to  the  provisions  of  the  Welch  Jiuhj 
cature  Act,  13  Geo.  3.  c.  51.  s.  1.  Mr. 
Serjeant  Bosanquet,  before  whom  the  cause 
was  tried  at  the  Hereford  Lent  Assizes, 
had  refused  to  certify  that  fact  on  the 
back  of  the  record  at  Nisi  Prius,  without 
some  evidence  by  which  it  should  be  esta- 
blished. The  learned  counsel  contended, 
that  to  require  any  evidence  to  this  point 
was  against  the  meaning  of  the  act,  and 
contrary  to  practice,  but 

The  Court    said,    "  unless   the    Judge 
chooses  to  certify,  we  can  do  nothing." 

Rule  refused. 


1827.     > 

M        1Q      (      TOMKINS  V.  ASHBY. 

Receipt  Stamp — Deposit — Evidence. 

1 .  A  written  acknowledgment  by  a  party, 
that  so  much  money  lias  been  deposited  in  his 
hands,  does  not  require  a  stamp  under  48 
G.  3.  c.  149  ;  and  is  therefore  receivable  in 
proof  of  a  demand  against m  that  party,  al- 
though no  stamp  be  affixed  to  it. 

2.  Thus  the  Court  field  the  unstamped 
memorandum  "  Mr.  T.  has  left  in  my  hands 
200/."  signed  by  the  defendant,  was  properly 
received  in  evidence. 

Assumpsit  on  the  money  counts. 

Plea — The  general  issue. 

The  plaintiff  in  order  to  establish  his  de- 
mand, offered  in  evidence  the  following 
memorandum. 

"  September  15,  1824,  Mr.  Tomkins  has 
left  in  my  hands  200/. 

"  J.  Ashby.n 
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This  memorandum  was  not  stamped; 
and  an  objection  was  thereupon  taken  to  its 
admissibility,  under  the  statute  46  Geo.  9, 
c.  149,  by  which  the  same  duties  in  respect 
of  receipts  for  money  are  imposed,  as  by 
stat.  44  Geo.  3.  c.  90,  sch.  A.  The  words 
of  the  latter  are  as  follows  ;  "  any  note,  me- 
morandum, or  writing  whatsoever,  given  to 
any  person,  for  or  upon  the  payment  of 
money,  whereby  any  sum  of  money,  debt, 
or  demand,  or  any  part  of  any  debt  or  de- 
mand therein  specified,  and  amounting  to 
two  pounds  or  upwards,  shall  be  expressed 
or  acknowledged  to  have  been  paid,  settled, 
balanced,  or  otherwise  discharged  or  satis- 
fied, or  which  shall  import  or  signify  any 
such  acknowledgment,  and  whether  the  same 
shall  or  shall  not  be  signed  with  the  name 
of  any  person,  shall  be  deemed  and  taken 
to  be  a  receipt  for  a  sum  of  money  of  equal 
amount  with  the  sum,  debt,  or  demand,  so 
expressed  or  acknowledged  to  have  been 
paid,  settled,  balanced,  or  otherwise  dis- 
charged or  satisfied,  within  the  intent  of  this 
schedule,  and  shall  be  charged  with  a  duty 
accordingly." — The  memorandum  was  re- 
ceived in  evidence,  but  the  point  reserved  ; 
and  a  verdict  having  been  found  for  the 
plaintiff,  a  rule  nisi  for  a  nonsuit  was  ob- 
tained, which  now 

Mr,  Taunton  contended  ought  to  be  dis- 
charged. To  a  paper  or  memorandum, 
such  as  this,  no  stamp  was  necessary ;  the 
stamp  duties  were  made  payable  only  when 
the  money  was  received  in  discharge  of  a 
debt.  By  former  acts  they  were  to  be  paid 
by  the  person  who  took  the  receipt,  which 
clearly  proved,' that  an  acknowledgment  for 
money  given  as>a  deposit,  or  on  loan,  was 
not  intended  to  be  made  liable  to  them. 
The  sum  here  in  question  was  of  that  de- 
scription: this  view  of  the  question  was 
confirmed  by  the  cases  of  Fishery,  Leslie,{l) 
Israel  v.  Israel,  (2)  Welland  v.  Moss,  (8) 
and  Brown  v.  Watts  (4).  The  only  opera- 
tion of  the  paper  was  as  an  admission  or 
acknowledgment,  that  so  much  money  was 
due  from  the  defendant  to  the  plaintiff;  and 
with  this  object,  was  receivable  equally  with 
parol  evidence. 

(1)  Esp.  225. 

(2)  1  Campb.  499. 

(3)  7  Moore,  503. 

(4)  1  Taunt.  353. 


Mr,  Scarlett,  contra,  insisted  that  al- 
though the  first  part  of  the  schedule  might 
seem  favourable  to  the  plaintiff's  argument, 
the  exception  afterwards  with  respect  to 
bankers,  (5)  explained  and  limited  the  sense 
in  which  it  was  to  be  taken.  It  was  clearly 
intended  that  such  a  memorandum  or  note 
as  that  now  in  dispute,  should  be  subject  to 
a  stamp  duty.  It  was  therefore  improperly 
admitted  as  proof.  The  cases  cited  could 
not  affect  the  question,  as,  with  the  excep- 
tion of  Welland  v.  Moss,  which  did  not  ap- 
ply, they  all  occurred  previously  to  the 
passing  of  the  act  under  which  this  objec- 
tion arose. 

The  Court  were  of  opinion,  that  for  this 
paper  no  sjtamp  was  necejBs^f Jl  The  nature 
of  the  memorandum  which  was  required  to 
be  stamped,  was  clearly  defined  in  the 
schedule  referred  to.  It  was  to  be  given  in 
acknowledgment  for  money,  debt,  or  demand 
paid,  settled,  balanced,  or  otherwise  dis- 
charged or  satisfied.  This  couTd  not  be  con- 
sidered such  an  acknowledgment.  The 
exemption  as  to  the  receipts  and  discharges 
of  bankers,  certainly  seemed  to.be  against 
this  construction ;  but  that  exemption  might 
have  been  introduced  from  the  excessive 
caution,  and  on  the  requisition  of  the  ban- 
kers themselves. 

*  Rule  discharged* 
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May  25, 

^  Award — Arbitrator, 


If  the  parties  to  an  arbitration  by  a  rule 
of  cour,t,  .which  gives  no  power  to  enlarge  the 
authority  of  tlie  arbitrator,  consent  /q  the  en- 
largement of  that  authority,  such  consent  will 
constitute  a  sufficient  agreement  to  maintain 
an  action  for  the  non-performance  of  an 
award  made  pursuant  to  the  enlarged  au- 
thority. 

Action  upon  an  award,  in  a  cause  which 
came  on  for  trial  at  the  Welch  Sessions,  and 

(5)  The  words  used  in  the  special  exemption  here 
referred  to,  are  "  any  receipt  or  discharge  given  for 
money  deposited  in  the  banks  of  England  or  Scot- 
land, or  in  the  house  of  any  banker  or  bankers* 


• » 
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had  been  referred  to  arbitration  by  a  rule 
of  court.  Subsequently,  two  endorsements 
enlarging  the  powers  of  the  arbitrator,  had 
been  made  upon  the  back  of  the  rule.  To 
the  enlargement  stated  in  the  first  endorse- 
ment the  defendant  personally  consented: 
but 

Mr,  /.  Williams  now  contended,  that  the 
consent  of  the  defendant's  attorney  to  the 
terms  of  the  second  endorsement,  would  not 
bind  the  defendant.  The  Court,  however, 
deciding  that  such  a  consent  was  sufficient! 
the  learned  counsel,  in  arrest  of  judgment, 
argued  that  the  submission  having  been  by 


a  rule  of  court,  which  rule  contained  no 
power  of  enlargement,  the  parties  could  not 
enlarge  the  authority  of  the  arbitrator. 
The  arbitrator's  whole  authority  was  derived 
from  the  rule  of  court,  and  the  Court  alone 
could  increase  his  powers : — But, 

The  Court  said,  that  the  subsequent  con- 
sent of  the  parties  to  make  the  enlargement, 
constituted  a  sufficiently  good  agreement, 
whereon  to  maintain  an  action. 

Rule  refuted. 


END  OF  EASTER  TERM,  18S7. 
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18*7.      ") 

June  7.   3 
Action  on  the  Case — Award. 


1.  Pulling  damn  an  old  party  wall,  and 
building  one  longer  and  higlier,  tlie  substi- 
tuted wall  encroaching  but  the  breadth  of  half 
a  brick,  is  yet,  in  point  of  law,  an  injury  of 

'  such  a  permanent  nature  as  to  give  a  right  of 
action  to  the  reversioner. 

2.  Although  an  award,  which  finds  the 
special  facts,  is  in  the  nature  of  a  special 
verdict,  it  is  not  to  be  construed  with  so  much 
strictness  ;  but  the  award  is  to  be  maintained, 
if  it  is  good  in  substance. 

Accordingly, — A  plaintiff  declared  in  an 
action  on  the  case  for  an  injury  done  to  his 
reversionary  interest.  Tlie  action  was  re- 
f erred  to  an  arbitrator,  who  found  for  the 
plaintiff,  with  nominal  damages ;  but  the  lan- 
guage he  used  in  finding  the  special  facts 
appeared  to  indicate  rather  a  possessory 
interest : — Held,  that  tlie  award  was  good, 
as  the  Court  would  not  presume  that  damages 
had  been  given  in  respect  of  any  injury,  but 
that  which  was  the  subject  of  the  declara- 
tion. 

Also, — An  arbitrator  gave  a  shilling  da- 
mages, which  he  declared  to  be  in  full  for  the 
injury  which  the  plaintiff  had  sustained  up 
Vol.  V.  K.B. 


to  the  time  of  making  the  award: — Held, 
that  although  tlie  arbitrator  had  exceeded 
his  authority  in  giving  damages  beyond  tlie 
commencement  of  the  action ;  yet,  as  the  da- 
mages themselves  were  (and  a  fortiori  the 
excess  was)  merely  nominal,  and  could  not 
affect  the  costs,  the  award  was  good. 

This  was  an  action  of  debt  upon  bond, 
conditioned  to  perform  an  award  touching 
a  former  action  between  the  same  parties. 
The  declaration  set  out  the  bond  and  con* 
dition,  and  the  award,  and  averred  the  non- 
performance. The  defendant,  by  his  plea, 
set  out  the  pleadings  at  length  in  the  former 
action ;  then  the  award,  and  (contending  as  he 
did,  that  the  award  was  void,)  prayed  judg- 
ment. The  plaintiff  demurred ;  and  the 
defendant  joined  in  demurrer  :  so  that  the 
question  in  substance  was,  whether  the 
plaintiff,  upon  the  facts  stated  by  the  arbi- 
trator, would  be  entitled  to  judgment  in  the 
original  action.  It  was,  therefore,  to  the 
original  action  that  the  argument  was  ad- 
dressed. 

It  was  a  special  action  on  the  case. — The 
declaration  stated,  that  before  &c.  a  certain 
messuage  or  dwelling-house,  and  a  certain 
close,  (which  said  close  was,  during  all  the 
time  aforesaid}  used  as  and  was  a  yard  he- 
ft I 
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longing  to  the  said  messuage  or  dwelling* 
bouse,)  with  the  appurtenances,  were  in  the 
occupation  of  one  Hugh  Currie,  as  tenant 
to  the  plaintiff,  the  reversion  thereof  be- 
longing to  the  plaintiff;  that  the  defen- 
dant wrongfully  &c.  pulled  down  and  de- 
stroyed a  certain  wall,  before  that  time 
erected,  and  then  standing  on  the  said  close, 
and  erected  and  built  a  certain  wall  of  a 
certain  building  or  warehouse  in,  upon,  and 
over  the  close,  in  the  possession  of  Currie 
the  tenant,  the  said  wall  being  of  great 
length  and  height,  to  wit,  &c,  and  placed 
divers,  to  wit,  twenty  windows  in  the  last- 
mentioned  wall,  and  thereby  greatly  deteri- 
orated and  lessened  the  value  of  the  said 
close.  By  means  of  which  premises  the 
plaintiff  was  greatly  injured  in  his  rever- 
sionary interest  in  the  said  messuage  and 
close.  There  were  other  counts,  varying 
the  form  of  the  plaintiff's  complaint,  but 
upon  those  nothing  turned.  Before  plea,  the 
action  was  referred  to  a  gentleman  at  the 
bar,  (the  costs  to  abide  the  event,)  and  he 
made  his  award,  finding  the  special  facts  to 
the  following  effect : 

"  Having  viewed  the  premises  in  the  de- 
claration mentioned,  and  considered  all  the 
evidence,  I  find  that  there  was  an  ancient 
wall  of  the  thickness  of  one  brick,  which 
divided  a  dwelling-house  of  the  said  plain- 
tiff, situate  on  the  north  side  of  King-street, 
in  Liverpool  aforesaid,  and  at  the  corner  of 
Traffard's-lane,  from  a  certain  house  of  the 
said  defendant,  (which  has  been  lately  pulled 
down,  and  a  warehouse  built  and  erected  by 
him  in  lieu  thereof,)  situate  on  the  same  side 
of  King-street  aforesaid,  and  which  divided 
the  yards  of  the  said  houses,  one  half  of  the 
thickness  of  which  said  wall  I  find  to  have 
stood  on  the  close  or  yard  of  the  plaintiff, 
and  the  other  half  on" the  close  or  yard  of 
the  defendant ;  and  that  the  said  wall  was  a 
party  wall.  And  I  do  also  find  that  the 
said  party  wall  was,  before  the  commence- 
ment of  the  action,  pulled  down  by  the  de- 
fendant, and  that  the  defendant  did  also 
before  then  build  and  erect  a  wall  of  consi- 
derable height,  and  of  the  thickness  of  one 
brick,  and  one  half  of  a  brick,  extending 
over  the  scite  of  the  said  ancient  wall,  and 
that  the  said  wall,  so  built  by  the  defendant, 
forms  the  west  side  of  a  warehouse,  which 
the  defendant  had  also  before  then  built  as 
before  mentioned.  And  1  further  find  that  the 


defendant  had  also  before  then  placed  three 
windows  in  the  said  last-mentioned  wall,  to 
give  light  to  the  said  warehouse,  and  which 
windows  overlook  the  close  or  yard  of  the 
plaintiff.  And  I  do  award  and  declare  that 
the  property  in  the  said  wall  so  erected  by 
the  defendant  is  in  the  plaintiff  to  die  thick- 
ness of  half  a  brick  (being  one  half  of  the 
thickness  of  the  ancient  party  wall).  And 
I  do  further  award  and  adjudge,  that  the 
plaintiff  is  entitled  to  receive  from  the  de- 
fendant the  sum  of  one  shilling,  and  which 
shall  be  received  in  full  satisfaction  of  the 
injury  sustained  by  the  plaintiff  at  the  time 
of  making  this  my  award. 

Mr.  D.  F.  Jones,  for  the  plaintiff. — This 
is  a  good  award.  The  facts  found  by  the 
arbitrator  shew  that  the  plaintiff  has  been 
injured  in  his  reversionary  interest. 

[The  Court  seemed  to  be  with  him  upon 
this  point.] 

But  it  will  be  said  that  the  award  is  bad 
by  reason  of  the  arbitrator  having  exceeded 
his  authority ;  having  given  damages,  not 
merely  up  to  the  time  of  bringing  the  action, 
but  up  to  the  time  of  his  award.  The 
Court  will  not  attach  importance  to  this,  in 
a  case  where  the  damages  are  but  a  shilling. 
They  will  not  calculate  what  small  particle 
of  a  farthing  has  been  excessive.  The  cir- 
cumstance has  no  influence  whatever  upon 
the  costs.  The  costs,  by  the  agreement  of 
the  parties,  were  to  abide  the  event.  The 
smallest  damages  would  carry  the  costs  in 
the  ordinary  course  ;  but,  us  by  agreement, 
the  costs  were  to  abide  the  event,  the  plain- 
tiff is  entitled,  even  without  any  damages, 
for  the  event  is  in  his  favour.  The  Court, 
on  being  called  upon  to  set  aside  an  award, 
(for  that  is  virtually  what  the  other  side 
attempt,)  will  look  to  the  intent  of  the 
parties,  and  the  substance  of  the  award ; 
and  will  not  entertain  such  a  question  as  the 
inquiry  to  what  degree  a  shilling  damages 
was  or  was  not  excessive.  In  1  Burr.  277, 
Lord  Mansfield  said,  "  Awards  are  now 
considered  with  great  latitude,  and  less 
strictness  than  they  were  formerly ;  and  it 
is  right  they  should  be  liberally  construed, 
because  they  are  made  by  judges  of  the 
parties'  own  choosing :"  and  he  declared 
against  critical  niceties  in  scanning  awards 
made  by  persons  so  chosen. 

Mr.  Patterson  contra. — The  award  is 
bad.     First,  the  facts  disclosed  do  not  shew 
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an  Injury  to  the  reversion.  Secondly,  the 
arbitrator  has  not  found  the  fact  that  the 
plaintiff  was  the  reversioner.  Thirdly,  he 
has  exceeded  his  authority  by  his  own  shew- 
ing, in  having  given  damages  not  merely  up 
to  the  time  of  bringing  the  action,  but  up  to 
that  of  making  his  award.  To  the  first : 
To  enable  a  reversioner  to  support  an  ac- 
tion of  this  nature,  it  is  indisputable  that 
the  reversion  must  have  sustained  some  in- 
jury ;  an  injury  of  such  a  nature  as  to  di- 
minish the  value  of  it,  if  the  reversioner 
desired  to  sell :  Queen's  College  v.  Hallett, 
(1)  Jiffer  v.  Gifford,  (2)  Jackson  v.  Pesked. 
(3)  No  injury  is  stated  to  have  been,  in 
truth  sustained,  unless  the  facts  necessarily 
afford  an  inference  of  that  nature.  Now 
the  plaintiff  has  a  new  wall  instead  of  an 
old  one;  therefore,  to  the  height  of  the 
former  wall,  a  benefit,  and  not  an  injury, 
has  resulted  from  the  act  of  the  defendant. 
The  height  is  much  greater  than  before  ; 
hence,  admitting  the  arbitrator's  statement 
of  the  wall  being  a  party  wall,  the  plaintiff 
has  an  additional  quantity  of  wall  without 
the  expense  of  erecting  it ;  a  benefit  of  the 
utmost  importance  to  him,  or  to  a  purchaser 
desiring  to  build  upon  the  newly-erected 
gable.  No  injury  is  alleged  to  arise  from 
the  increased  size  of  the  wall;  no  lights  are 
obstructed  by  it,  or  other  inconvenience  sus- 
tained, excepting  from  the  opening  of  three 
windows  in  it,  which  are  stated  to  overlook 
the  plaintiff's  yard.  Does  the  opening  of 
these  windows  constitute  a  legal  injury? 
For  such  must  be  the  nature  of  that  injury 
which  will  sustain  the  award  of  damages. 
That  the  plaintiff  may  be  at  the  expense  of 
blocking  them  up,  is  not  a  legal  injury: 
that  the  windows  may  overlook  the  ad- 
joining land,  is  no  legal  injury  ;  though  in 
both  these  cases  there  may  be  inconve- 
nience. Indeed,  it  does  not  even  appear 
that  the  ancient  wall  (which  was  lower  than 
the  present,)  prevented  the  property  from 
being  overlooked.  The  first  observation, 
shewing  that  no  action  could  be  maintained 
lor  opening  lights  and  disturbing  a  neigh- 
bour's privacy,  is  that  of  Mr.  Justice  Le 
Blanc  in  Chandler  v.  Thompson,  (4)  quot- 
ing and  concurring  in  an  opinion,  delivered 

(1)  14  East,  489. 


(*)1 
(*)* 


Burr.  2141. 
Maul.  &  Selw.  234. 
Caropb.  82. 


by  Chief  Justice  Eyre,  to  the  same  effect. 
In  Cross  v.  Lewis,  (5)  the  same  doctrine  is 
strongly  confirmed  by  Mr.  Justice  Bayley, 
"  It  has  been  argued,  that  in  order  to  found 
such  a  presumption,  the  first  act  must  be  il- 
legal. If  so,  the  doctrine  of  presumption  can 
never  apply  to  windows :  for  a  person  build- 
ing a  house,  even  at  the  extremity  of  his  own 
land,  may  lawfully  open  windows  looking 
towards  the  adjoining  property.  If  his 
neighbour  object  to  them,  he  may  put  up 
an  obstruction,  but  that  is  his  only  remedy." 
In  Moore  v.  Rawson,  (6)  both  the  bar  and 
the  bench  admit  the  principle,  that  every 
man  has  a  right  to  appropriate  as  much 
light  and  air  as  he  can,  subject  to  inter- 
ruption until  he  acquires  a  prescriptive 
right.  The  necessary  consequence  is,  that 
neither  the  power  to  overlook  the  plaintifTs 
property,  nor  the  expense  of  obstructing 
the  lights,  nor  the  possibility  of  the  defen- 
dant acquiring  a  permanent  right  by  lapse 
of  time,  constitute  a  legal  damage.  Then, 
does  the  fact  of  the  plaintiff's  part  of  the 
wall  being  built  higher  than  before  consti- 
tute an  injury  ?  It  appears  to  be  rather  a 
benefit  than  an  injury;  but,  it  may  be  said, 
suppose  the  plaintiff  requires  his  portion  of 
the  wall  for  another  purpose,  to  obtain  it 
he  must  pull  down  the  part  erected,  and 
this  creates  expense.  This  may  be  admit- 
ted ;  but  that  expense  would  constitute  a 
main  ingredient  in  the  damages  on  an  action 
of  trespass  at  the  suit  of  the  tenant,  and, 
forms  no  ground  to  support  an  action  on  the 
case.  It  is  a  direct  injury  to  the  land,  but 
not  a  permanent  one ;  for,  being  on  the 
land,  it  may  be  abated  by  the  tenant  in  pos- 
session. And  it  is  his  temporary  dispos- 
session of  half  a  brick  thick  of  the  wall, 
which  is  the  real  injury.  The  strongest 
case  of  injuries  of  this  nature  being  decided 
to  be  injuries  to  the  possessor,  is  Jackson  v. 
Pesked.  There  the  plaintiff  was  rever- 
sioner of  part  of  a  wall  upon  which  the  de- 
fendant built,  and  raised  it  higher,  and  laid 
tiles  over  the  wall  which  overhung  the  yard, 
yet  all  these  were  esteemed  injurious  to  the 
possession  and  not  to  the  reversion ;  and  the 
award  does  not  in  this  case  find  as  a  fact 
that  the  plaintiff  is  a  reversioner,  or  that 
the  reversion  is  injured.     The  Court  will 

(5)  2  B.  &  C.  686;  %  Law  Journ.  K.B.  136. 
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not  infer  an  injury  to  arise  from  circum- 
stances which  do  not  necessarily  warrant 
the  inference.  In  Jackson  v.  Pesked,  the 
water  from  the  tiles  dropped  into  the  yard, 
but  the  Court  would  not  presume  that  this 
affected  the  soil  or  subverted  the  wall.  The 
•xpense  of  pulling  down  that  which  has  been 
erected  on  the  plaintiff's  property  is  not  an 
injury  to  the  reversion.  The  last  position 
is  a  necessary  consequence  of  the  former. 
If  an  action  of  trespass  were  brought  by  the 
tenant,  the  charges  for  pulling  down  the 
new  erection  would  become  a  part  of  his 
damages,  and  cannot,  therefore,  be  a  part 
of  the  reversioner's.  If  the  wall,  as  newly 
built,  were  deemed  a  nuisance,  the  tenant 
might  pull  it  down ;  his  allowing  it  to  remain 
tacitly  admits  a  benefit  to  result  from  it.  If 
the  wall  remains,  it  becomes  the  property 
of  the  plaintiff;  for  all  the  consequences  of 
making  it  so  without  his  will,  the  defendant 
is  liable  to  an  action  at  the  suit  of  the  tenant, 
who  may  pull  down  the  erection  or  not,  as 
he  chooses.  Whatever  repairs  are  required, 
the  reversioner  must  provide  them,  as  he 
identifies  the  property  to  be  his  own  by  al- 
lowing it  to  stand ;  and  if  he  thought  proper 
to  pull  it  down,  the  defendant  has  paid  or  is 
liable  to  pay  the  damage  in  an  action  of  tres- 
pass at  the  suit  of  the  tenant.  Perhaps  the 
reversioner  might  require  his  tenant  to  pull 
down  the  encroachment  on  the  land  demised, 
and  restore  the  house  and  yard  at  the  expi- 
ration of .  his  term  without  the  additional 
portion  of  the  wall,  as  the  tenant  might  in- 
demnify himself  against  the  expense  by 
suing  the  encroacher.  In  Jackson  v.  Pesked, 
die  wall,  being  higher  than  before,  necessa- 
rily required  greater  repairs ;  yet  it  was 
not,  therefore,  an  injury  to  the  reversion : 
the  present  case  is  so  far  the  same.  The 
difference,  however,  between  the  facts  in  the 
two  cases  is,  that  in  the  present  case  a  wall 
was  pulled  down  and  rebuilt,  but  this  cannot 
injure  the  reversion.  The  reversioner  has 
a  new  wall  instead  of  an  old  one,  so  that,  so 
far  as  the  pulling  down  is  concerned,  the 
plaintiff  is  in  a  better  situation ;  and  the 
only  criterion  for  ascertaining  whether  his 
estate  be  injured,  (that  is,  whether  it  would 
sell  for  less,)  would  fail*  Nor  can  it  make 
any  difference  for  the  purpose  of  this  action, 
where  the  defendant  puts  his  lights,  whe- 
ther in  the  plaintiff's  wall  or  above  the  line 
of  the  old  wall ;  if  the  former,  trespass  for 


breaking  or  opening  the  wall  is  the  remedy. 
The  injury  is  the  same  whether  he  broke  a 
hole  in  the  wall  and  so  left  it,  or  whether  he 
put  a  window  in  that  hole.  The  award  does 
not  state  where  the  lights  were  put.  To  the 
second  point :  The  previous  arguments  are 
conceding  that  the  plaintiff  is  a  reversioner ; 
but  from  the  mode  which  has  been  adopted 
in  the  award,  of  stating  the  right  of  the 
plaintiff,  he  appears  to  be  a  possessor  rather 
than  a  reversioner.  The  award  says,  "  a 
dwelling  house  of  the  said  William  Hard- 
ing ;"  and  "  a  close  or  yard  of,  or  belonging 
to,  the  said  William  Harding ;"  "  overlook 
the  close  or  yard  of  the  said  William  Hard- 
ing." The  same  words  would  form  apt 
statements  of  the  possession  for  a  declara- 
ration  in  trespass. .  Then  again,  "  I  do  de- 
clare that  the  property  in  the  said  wall  so 
created  by  the  defendant,  is  in  the  said  Wra. 
Harding,  &c."  This  phrase,  which  includes 
the  whole  interest  in  the  land,  is  inconsistent 
with  a  possessory  interest  in  a  third  person; 
connecting  these  statements  of  interest  with 
the  injuries  alleged,  the  whole  is  a  consistent 
and  uniform  finding  for  an  action  of  tres- 
pass, and  does  not  sanction  an  award  of 
damages  in  an  action  for  trespass  on  the 
case  for  injuries  to  the  reversion.  So  that, 
even  if  it  should  be  held,  that  the  injuries 
alleged  affect  the  reversion,  the  plaintiff  is 
not  found  to  be  a  reversioner.  By  the  lan- 
guage of  the  award  he  is  rather  found  to  be 
a  possessor.  It  may  be  said,  that  as  the 
plaintiff  declares  in  his  character  of  rever- 
sioner., and  the  arbitrator  has  given  da- 
mages, it  is  the  same  as  finding  the  whole 
declaration.  But  there  is  a  material  diffe- 
rence between  a  general  award  of  damages, 
which  is  analogous  to  a  general  verdict,  and 
a  special  statement  of  facts  upon  which 
damages  are  awarded,  which  is  analogous  to 
a  special  verdict.-  If  a  special  verdict,  cor- 
responding with  this  award,  had  been  found 
in  the  action,  it  would  have  been  a  nullity, 
because  it  would  not  appear  that  a  material 
fact  necessary  to  support  the  action  had  been 
proved,  but  rather,  indeed,  that  a  fact  fatal  to 
the  action  had  been  prove*)*  that  is,  that  the 
plaintiff  was  a  possessor ;  the  merely  ascer- 
taining the  damages  would  hot  have  cured 
a  substantial  defect  in  the  declaration,  be- 
cause the  damages  are  not  found  on-  the 
declaration,  but  on  the  facts  stated  in  the 
special  verdict ;  and,  unless  the  latter  cor- 
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respond  with  and  support  the  declaration, 
no  damages  result.  To  the  third  point : 
The  damages  are  given  for  a  period,  ex- 
tending after  the  commencement  of  the 
action.  This  cannot  be  allowed ;  and  the 
case  of  Robinet  v.  Cobb  (7)  is  in  point.  The 
authorities  are  there  mentioned ;  and  it 
thence  appears  that  even  if  the  arbitrator 
might  give  damages  up  to  the  time  of  the 
submission,  he  could  not  give  them  up  to  the 
time  of  the  award.  The  principle,  if  es- 
tablished, cannot  be  affected  by  the  ques- 
tion, how  much  or  how  little,  in  pecuniary 
amount,  it  has  been  departed  from.  The 
Court,  therefore,  are  not  called  upon  to  in- 
quire into  the  fractional  parts  of  a  farthing ; 
because  they  have  no  power  to  do  so.  If 
the  arbitrator  has  exceeded  his  authority  in 
the  apportionment  of  the  damages,  (and  most 
certainly  he  has,)  the  award  is  void. 

The  Court  were  of  opinion,  that  the  plain- 
tiff was  entitled  to  recover.  First,  they 
thought  the  injury  complained  of  by  the 
plaintiff  and  fouYid  by  the  arbitrator,  was  an 
injury  of  a  permanent  nature,  affecting  the 
reversion.  It  might  be  of  present  injury  to 
the  possession,  and  yet  also  an  injury  to  the 
reversion.  The  reversioner  was  not  to  be  left 
to  his  remedy,  perhaps  some  years  hence, 
against  the  tenant,  merely  because  that  tenant 
did  not  choose  to  abate  the  encroachment, 
or  sue  the  wrong  doer ;  nor  was  any  infe- 
rence to  be  drawn  in  favour  of  the  wrong 
doer,  because  the  tenant  did  neither  one  nor 
the  other.  Neither  was  the  wrong  doer 
entitled  to  go  into  a  nice  question  as  to 
whether  the  act  complained  of  was  beneficial 
or  not :  beneficial  or  injurious,  he  had  no 
right  to  commit  it.  Secondly,  they  were 
of  opinion,  that,  although  an  award,  finding 
the  special  facts,  was  in  some  measure  ana- 
logous to  a  special  verdict,  yet  the  language 
of  such  an  instrument  was  not  to  be  construed 
with  technical  strictness  ;  and  they  concur- 
red in  the  opinion  of  Lord  Mansfield  in  that 
respect.  Looking  then  at  the  award,  sub- 
stantially, and  not  with  technical  strictness, 
how  was  it  possible  not  to  see  that  the  ar- 
bitrator had  ascertained,  and  that  it  was  well 
proved,  that  the  plaintiff  was  the  rever- 
sioner ?  His  giving  plaintiff  damages  on  a 
declaration,  in  which  he  complained  as  a  re- 

• 

(t)  3  Lev.  188. 


versioner,  shewed  most  clearly  that  he  was 
satisfied  of  the  plaintiff  filling  that  character. 
On  the  third  point,  they,  for  the  same  rea- 
son, thought  that  the  award  could  not  be 
impeached.  Generally  speaking,  the  rule 
was  as  the  defendant  had  contended  ;  but, 
when  the  main  question  had  been  raised 
merely  to  ascertain  the  rights  of  the  parties, 
they  would  not  sustain  such  an  objection  as 
that  which,  if  it  were  good  at  all,  must  run 
thus : — "  I  admit  that  some  damages  should 
be  given  ;  but,  I  contend,  that  a  shilling  is 
too  much  ;"  and  which  objection  had  no 
bearing  upon  the  case,  either  as  to  costs,  or 
to  anything,  except  the  difference  between 
a  shilling  and  some  smaller  sum  not  ascer- 
tainable. 

Judgment  for  plaintiff. 


1827 
June 


u 


LORD  SOUTHAMPTON  AND  JOHN 
DRUMMOND  V,  BROWN. 


Rent — Misjoinder  of  Parties. 

1.  Whether  a  lessor  can  reserve  rent  to  a 
stranger — Queere. 

2.  But,  where  a  lease  was  granted  with 
rent  reserved  to  a  stranger,  and  the  lessor 
and  the  stranger  both  joined  in  an  action  of 
covenant  for  t/te  rent,  it  was  held  to  be  clearly 
bad. 

This  was  an  action  of  covenant.  The 
declaration  set  out  a  lease,  dated  29th  Sep- 
tember 1816,  between  the  plaintiff  John 
Drummond  and  one  Charles  Drummond, 
since  deceased,  and  whom  the  plaintiffs  had 
survived,  of  the  first  part ;  Frances  Isabella 
Dowager  Baroness  Southampton,  (the  then 
guardian,  appointed  by  the  Court  of  Chan- 
cery, of  Charles  Lord  Southampton,  then  an 
infant,  the  eldest  son  and  heir  of  George 
Ferdinand  Lord  Southampton  and  the  said 
Frances  Isabella  Baroness  Southampton,) 
of  the  second  part ;  and  the  defendant, 
Thomas  Brown,  and  one  George  Rishon,  of 
the  third  part ;  whereby  the  said  plaintiffs, 
John  Drummond  and  the  said  Charles 
Drummond,  since  deceased,  with  the  con- 
sent of  the  Baroness  Southampton,  did  de- 
mise and  lease  unto  the  defendant  Thomas 
Brown  and  the  said  George  Rishon,  certain 
premises  therein  mentioned ;  to  hold  for  a 
term  of  twenty-one  years,  yielding  and  pay- 
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ing  unto  the  said  Charles  Lord  Southamp- 
ton, and  the  heirs  male  of  his  body,  and  for 
default  of  such  issue,  unto  such  other  per- 
son or  persons  as  for  the  time  being  should 
be  entitled  to  the  remainder  or  reversion  of 
the  premises  expectant  on  the  determina- 
tion of  the  said  demise,  the  yearly  rent  of 
90/.  The  defendant  and  Rishon  covenanted 
with  Lord  Southampton,  (though  he  was  no 
party  to  the  deed,)  and  also  with  the  plain- 
tiff John  Drummond,  and  the  said  Charles 
Drummond,  since  deceased,  for  the  pay- 
ment of  the  rent  according  to  the  redden- 
dum; and  also  entered  into  certain  other 
covenants  upon  which  breach  was  assigned. 

To  this  declaration  there  was  a  general 
demurrer ;  and  a  joinder  in  demurrer. 

Mr.  Corny n  in  support  of  the  demurrer. — 
There  is  no  privity  between  Lord  South- 
ampton and  the  defendant  by  this  deed. 
His  Lordship  was  no  party  to  it.  His  mo- 
ther, as  his  guardian,  was  the  party.  It  is 
true  that  the  reddendum  is  to  Lord  South- 
ampton, and  it  may  be  even  conceded  that 
he  alone  might  maintain  the  action ;  though 
the  case  of  Oales  v.  Frith  (I)  declares  that 
rent  reserved  to  a  stranger  is  void.  But 
here  there  is  a  misjoinder  of  parties.  The 
action  might  be  brought  by  Mr.  Drummond 
alone;  but  it  cannot  be  by  both.  Lord 
Southampton  is  a  stranger  to  the  deed ;  and, 
as  he  is  not  a  party  to  it,  he  cannot  bring 
an  action  upon  it :  Berkeley  v.  Hardy.  (£) 
And  it  is  very  doubtful  whether  the  lessor 
could  reserve  a  rent  payable  to  any  but 
himself  or  his  heirs :  Co.  Litt.  47,  a.  is  an 
authority  that  he  cannot.  Lord  Coke  says, 
"It  is  further  to  be  observed,  that  the 
lessor  cannot  reserve  to  any  other  but  him- 
self." But  taking  it  either  way,  the  action 
is  misjoined  as  to  the  parties.  It  should 
be  by  one  or  the  other,  and  not  by  both. 

Mr.  Campbell  contra. — Rent  reserved  to 
a  stranger  is  good.  (3)  The  formidable 
objection  is  the  misjoinder  of  parties ;  but 
the  plaintiffs  contend  that  Lord  Southamp- 
ton is  not  improperly  joined.  He  was  not 
a  stranger.  He  is  in  the  nature  of  a  lessor. 
The  guardian  was  lessor  for  him  ;  and  tire 
granting  of  the  lease  was  an  act  for  his  be* 
nefit,  or,  at  all  events,  an  act  to  which  he 
might  assent  when  he  came  of  age. 

(1)  Hob.  130. 

(S)  5  B.  &  C.355  ;  4  Law  Joarn.  K.B.  184. 

(3)  1  Mod.  113,  and  t  Stnu  705. 


By  the  Court. — Lord  Southampton  is  no 
party  to  the  deed :  and  it  is  impossible  to 
see  that  he  had  the  legal  estate  at  the  time 
of  the  granting  of  the  lease ;  for  his  guar- 
dian was  not  a  demising,  but  only  a  con- 
senting party.  He  is  a  stranger  to  the  legal 
estate ;  and  his  being  joined  with  Drum- 
mond is  a  misjoinder. 

Judgment  for  defendant. 


1827 
June 


u 


MORRISON  V.  GRAHAM. 


Bail  and  Principal. 

Semble  —  That  if  the  principal  make 
default,  and  his  bail  are  in  danger  of  forfeit- 
ing the  amount  of  their  recognizance,  they 
may  enter  into  a  fair  arrangement  to  note 
their  recognizance,  and  recover  over  against 
their  principal  in  damages;  provided  the 
arrangement  be  not  injurious  to  the  principal, 
and  provided  in  amount  it  exceed  not  the 
penalty  of  the  recognizance,  or  the  sum  they 
would  be  called  upon  to  pay,  in  case  they  had 
made  no  arrangement. 

This  was  an  action  of  assumpsit.  The 
declaration  stated,  that  the  defendant  had 
been  charged  before  a  magistrate  of  Surrey, 
by  one  Mary  Ann  Leary,  with  being  the 
father  of  a  bastard  child,  whereof  she  was 
then  pregnant,  and  which  was  likely  to  be* 
come  chargeable  to  the  parish  of  St.  Giles, 
Camber  well;  that  the  magistrates  thereupon 
had  ordered  the  defendant  to  find  security 
for  his  appearance  at  the  next  quarter  ses- 
sions, &c. ;  and  thereupon,  in  consideration 
that  the  plaintiff  would  enter  into  a  recog- 
nizance for  40/.  conditioned  for  the  appear- 
ance of  the  defendant,  the  defendant  pro- 
mised to  save  the  plaintiff  harmless  against 
all  payments,  damages,  costs,  charges  and 
expenses,  by  reason  of  the  plaintiff  enter- 
ing into  such  recognizance.  Averment,  that 
the  plaintiff,  confiding  &c,  did  enter  into 
the  recognizance ;  that  the  child  was  born 
and  became  chargeable  ;  that  the  defendant 
did  not  appear  at  the  next  sessions,  nor  at 
the  commencement  of  the  following  sessions, 
until  which  the  recognizance  was  respited ; 
whereby  the  recognizance  was  in  danger  of 
being  forfeited ;  that  the  defendant  not 
having  appeared  as  aforesaid,  and  it  being1* 
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doubtful  whether  he  would  appear  at  the 
second  sessions,  the  plaintiff,  in  order  to 
prevent  the  recognizance  from  being  for- 
feited, and  to  cause  the  same  to  be  dis- 
charged, was  forced  and  obliged  to,  and  did 
arrange  and  enter  into  an  agreement  with 
the  churchwardens  and  overseers,  to  pay 
them  a  certain  sum,  to  wit,  4/.  13*.  6d.  for 
the  expenses  already  incurred  in  respect  of 
the  child,  and  Ss.  a  week  as  long  as  it  should 
be  chargeable,  until  the  defendant  could  be 
summoned  to  shew  cause  why  an  order  of 
filiation  should  not  be  made  upon  him; 
that  the  plaintiff  paid  the  money  according 
to  his  undertaking;  and  that  by  reason  of  his 
entering  into  the  recognizance,  he  paid  divers 
sums,  to  the  amount  of  20/.,  in  the  moving 
to  respite,  and  getting  respited  the  recog- 
nizance, and  causing  the  same  to  be  dis- 
charged, and  entering  into  the  said  arrange- 
ment. There  was  a  second  count  nearly 
similar  to  the  first ;  but  stating  the  expenses 
of  respiting  as  having  been  incurred,  and 
the  arrangement  as  having  been  made  with 
the  parish  officers,  by  reason  of  the  recog- 
nizance, and  of  the  defendant's  non-ap- 
pearance ;  but  not  stating  the  recognizance 
to  be  in  danger  of  forfeiture. 

The  defendant  demurred  specially. — 
Some  of  the  causes  assigned  were  merely 
verbal :  no  reliance  was  placed  upon  them 
in  the  argument,  and  they  are  therefore 
not  noticed.  The  principal  cause  was,  that 
by  the  second  count,  it  did  not  appear  how 
or  by  what  authority  the  plaintiff'  satisfied 
the  claims  mentioned  in  that  count.  Joinder 
in  demurrer. 

Mr.  Archbold  for  the  defendant. — The 
defendant  is  not  liable  to  pay  the  expenses 
in  question,  under  the  promise  as  laid  in 
the  declaration  :  they  were  not  incurred  by 
reason  of  the  plaintiff  having  entered  into 
the  recognizance.  He  was  not  bound  to  do 
any  of  the  acts  he  has  done  ;  they  were 
voluntary,  and  are  not  chargeable  as  having 
been  incurrred  by  reason  of  the  recogni- 
sance ;  they  are  acts  which  deprive  the  de- 
fendant of  his  right  to  appeal. 

Mr.  Payne  contra. — The  expenses  were 
incurred  by  way  of  precaution:  they  cannot 
be  called  voluntary ;  seeing  that  the  defen- 
dant by  his  own  default  placed  the  plaintiff 
in  a  situation  of  difficulty.  It  was  better 
to  make  the  arrangement  in  question,  than 
let  the  recognizance  be  forfeited*     In  that 


case  the  plaintiff  must  have  paid  the  40/. ; 
and  the  defendant  would  have  been  liable 
over.  The  payments  do  not  conclude  the 
defendant :  there  is  no  order  of  filiation 
made  upon  him ;  and  whenever  he  chooses 
to  appear  and  meet  the  question,  the  exist- 
ing arrangement  between  the  plaintiff  and 

the  parish  officers  will  be  at  an  end. 

• 

The  Court  were  of  opinion,  that  the  ac- 
tion was  clearly  maintainable  for  the  ex- 
penses incurred  in  respiting  the  recogni- 
zance ;  and,  if  they  were  called  upon  to 
give  an  opinion  as  to  the  other  expenses, 
they  would  probably  decide  that  the  plain- 
tiff might  recover  as  to  them  also.  The 
plaintiff  declared  that  he  was  forced  and 
obliged  to  make  the  payments  by  reason  of 
the  defendant's  non-appearance  :  they  were 
less  in  amount  than  the  penalty  of  the  re- 
cognizance, and  therefore,  the  defendant 
could  not  be  damnified,  even  if  no  order  of 
filiation  should  ever  be  made  upon  him.  If 
such  an  order  should  be  made,  then  the 
payments  had  by  so  much  relieved  him. 

Judgment  for  the  plaintiff \ 


1827.     7 
me  11.  3 


June 


DOB   dem.  EDEN   AND   ANOTHER 
V.  GROSS. 


Devise, 


Testator  devised  thus ; — "  And  for  the 
estate,  whereof  it  hath  pleased  Almighty  God 
to  bless  me  with,  I  dispose  thereof  as  follow- 
eth."  He  then  gave  certain  estates,  respec- 
tively to  parties  named,  "  tlieir  heirs  and  as- 
signs for  ever ;"  then  an  estate  to  his  daugh- 
ter "  during  her  natural  life,  and  after  her 
decease,  if  she  hath  no  son,  then  to  my  grand- 
daughter ;" — Held,  that  the  grand-daughter 
took,  under  this  devise,  an  estate  for  life 
only. 

Ejectment  for  certain  lands  in  the  county 
of  Northampton,  tried  before  the  Lord  Chief 
Baron,  at  the  Summer  Assizes  1826,  for 
that  county,  when  a  verdict  was  found  for 
the  lessors  of  the  plaintiff,  subject  to  the 
opinion  of  the  Court,  on  a  case  in  substance 
as  follows : — 

The  lessors  of  the  plaintiff  were  co-heirs 
of  one  Moses  Gobby,  deceased,  who,  on  the 
12th  June  1750,  made  his  will,  duly  ext- 
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•cttted  and  attested,  whereby,. amongst  other 
things,  he  devised  as  follows : 

"  And  for  the  estate,  whereof  it  hath 
pleased  Almighty  God  to  bless  me  with,  I 
dispose  thereof  as  followeth  : — I  give  and 
bequeath  to  my  daughter,  Mary  Mays,  the 
sum  of  live  pounds.  I  also  give  to  my 
grandson,  Thomas  Eden,  all  that  parcel  of 
land,  late  John  Barker's,  being  by  estima- 
tion twenty-four  acres,  more  or  less;  and 
also  all  that  nine  swaths  and  one  draught  of 
meadow  ground,  with  all  and  every  of  their 
appurtenances  thereunto  belonging  or  in 
anywise  appertaining,  to  him  and  his  as- 
signs for  ever,  according  to  the  custom  of 
the  manor  of  Rushden.  I  likewise  give  and 
bequeath  to  my  daughter,  Elizabeth  San- 
ders, part  of  that  land,  late  Mackenniss's, 
during  her  natural  life  ;  and  after  her  de- 
cease then  to  my  grandson,  John  Eden,  to 
him  and  his  heirs  and  assigns  for  ever,  ac- 
cording to  the  custom  of  the  manor  of 
Rushden.  The  other  part  I  give  to  my 
daughter,  Ann  French,  namely,  one  acre 
upon  Grundloe,  one  acre  upon  Wattland, 
one  acre  upon  Redsands,  one  acre  upon 
Galley-hill,  one  ley  next  to  Blowsick  all 
but  one,  and  also  all  those  six  acres  of  arable 
land  (more  or  less),  and  six  swaths  of  mea- 
dow ground  (more  or  less),  lying  and  being 
in  the  fields  and  meadows  of  Rushden,  with  all 
and  every  of  their  appurtenances  belonging, 
or  in  anywise  appertaining ;  and  also  a  free- 
hold house,  in  the  middle  of  the  town  next 
the  church-yard,  with  an  orchard  and  close 
thereunto  adjoining,  with  all  and  each  of 
their  appurtenances  thereunto  belonging,  or 
in  anywise  appertaining,  now  in  the  occu- 
pation of  Thomas  Fisher,  during  her  natural 
life  ;  and,  after  her  decease,  if  she  hath  no 
son,  then  the  said  house  to  my  grand- 
daughter, Ann  French  ;  and  the  land  and 
meadow  ground  to  my  grand-daughter, 
Mary  French." 

The  question  for  the  opinion  of  the  Court 
was,  what  estate  the  last-mentioned  devisee, 
Mary  French,  upon  the  decease  of  her  mo- 
ther, without  having  had  a  son,  took  in  the 
land  and  meadow  ground  ?  If  the  Court 
should  be  of  opinion,  that  she  took  an  estate 
for  life  only,  the  verdict  was  to  stand.  If 
an  estate  in  fee,  simple,  the  verdict  was  to 
be  entered  for  the  defendant. 

Mr.  Goulbumc. — Under  the  devise  in 
question,  Mary  French  tcok  only  an  estate 


for  life.  The  case  of  Derm  dem.  Oatkm 
v.  Gaskin,  (1)  was  directly  in  point,  to  sus- 
tain that  conclusion ;  or,  if  distinguishable, 
the  present  was  stronger.  Doe  dem.  Small 
and  others  v.  Allen,  (2)  in  which  most  of 
the  cases  bearing  on  the  point  were  col- 
lected, and  Right  v.  Mitchell,  (3)  were 
equally  conclusive  as  to  the  meaning  of  the 
testator,  and  the  legal  effect  of  the  devise. 
The  introductory  words,  and  those  used  in 
describing  the  estate,  were  nearly  similar  in 
all  those  cases,  and  in  the  present.  There 
was  nothing  to  indicate  the  intent  of  the 
testator  to  be  different  from  that  which  the 
legal  and  natural  construction  would  sup- 
pose. A  mere  surmise  as  to  his  probable 
wishes  could  not,  of  course,  avail. 

Mr.  Reader  contra. — It  is  not  necessary 
to  cite  cases  in  order  to  shew  that  Mary 
French,  the  daughter,  took  an  estate  in  fee. 
There  are,  indeed,  no  express  words  to 
carry  a  higher  estate  than  one  for  life ;  but 
in  a  will  the  intention  of  the  testator  with 
regard  to  the  estate  he  intended  to  dispose 
of,  may  be  collected  from  the  Weakest  ex- 
pressions. The  intention  of  the  testator 
here  was,  that  the  daughter  should  take 
what  the  son  would  have  taken,  had  there 
been  a  son.  It  was  clear  the  son's  estate 
would  have  been  in  fee,  and  if  so,  the 
daughter's  was  of  the  same  nature. 

Mr.  Justice  Bay  ley, — I  am  of  opinion, 
that  this  was  an  estate  for  life  only.  To 
carry  more  than  such  an  estate,  the  words 
used  in  a  devise  must  be  those  that  in  law  will 
carry  more,  or  which  plainly  manifest  the 
intention  of  the  testator  that  they  should  have 
that  effect.  What  are  the  words  here  ?  The 
estate  is  devised  to  the  testator's  daughter 
"  during  her  natural  life,  and  after  her  de- 
cease, if  she  hath  no  son,  to  his  grand- 
daughter." There  are  no  words  here  em- 
ployed to  shew  the  quantum  of  interest  the 
grand-daughter  was  to  take,  nor  would 
those  applied  to  the  son  give  any  thing  to 
him.  This  word  son,  as  here  used,  is  not 
a  word  of  purchase  ;  but,  if  anything,  is  a 
word  of  limitation.  It  might,  indeed,  en- 
large the  testator's  daughter's  estate,  to  an 
estate  in  tail  male  by  implication  ;  but  it  is 
here  nomen  coUectivum  and  not  designatio 


(1)  t  Cowp.  657. 
f )  8  Term  Rep.  497. 
)  9  Doogl.  759. 
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person*,  and  might  apply  to  any  son.  %  If 
that  ton  had  been  the  heir-at-law  of  the 
testator,  the  conclusion  might. haye  been 
different,  ias  many  testators*  thinking  die 
word.  '/  heirs."  qualified  and1  contracts:  in 
some  way,  although  they  intend  to  give  an 
estate  of  inheritance,  do  not  add  words  of 
inheritance,  from  the  fear  that  they  will 
operate  as  a  qualification.1  Here,  however, 
it  is  impossible,  from  the  words,  to  infer  that 
the  estate  in  question. was  of  a  higher  nature 
than  a  life  estate,      •        .      , 

Mr*  Justice  JJohoyd%n&  Mr.  Justice  Lit- 
tkdaUi  .concurring**- 

Judgmentfor  the  lessors  of  the  plaintiff* 


i  • 


1827        i  WEMYS,  EXECUTOR  OP  GENERAL 

June  12.  \      w^mts,  v.  greenwood,  coacj 

(       Afffl-  HAMMERSLEY. 


•     ♦    > . 


r.,l. 


Principal  and  Agent — Military  Accounts* 

1.  In  general,  an  agent  i&not  warranted 
in  paying  adsbt  due  from  Jus  principal,  with- 
out a  previous  authority,  or  a  subsequent  as-* 
sent. 

2.  But  where  a  person  fills  the  character 
of  agent  to  two  parties,  and  receives  from  one 
a  sum  on  account  of  the  other,  which  sum  he 
carries  to.  the  account  ,~*-seirible/  that  fie  may 
make\  any  deductions  afterwards  from  that 
sum,  which  ilie  person  who  paid  it  would  have 
m  right  to  have  made,  in  the  form  of  set-off. 

Accordingly, — By  the  articles  of  war,  and 
by  several  royal  warrants,  certain  regular 
tions  are  made  with  respect  to  the  payment 
and  assignment  of  an  allowance  to  colonels  of 
regiments,  called  off-  reckonings*  A  colonel 
of  a  regiment  of  infantry  died  in  February 
1822,  and  a  few  days  after  a  successor  was 
appointed;  but  no  inspection,  or  return  of  the 
state  of  the  regimental  appointments  or  ac- 
coutrements, was  made  until  January  1825, 
when  they  were  reported  serviceable,  except 
m  the  event  of  the  regiment  being  ordered  on 
a  foreign  station.  In  April  and  September 
of  the  same  year,  other  inspections  and  re- 
turns were  made,  by  which  it  appeared  that 
numerous  articles  were  uhfitfor  service,  and 
the  agents  of  the  late  colonel,,  (who  had  also 
received  a  power  from  his  executor  to  assign 
the  off-reckonings,  which  they  had  done  ta  two 
of  their  clerks,)  contrary  to  the  direction  of 
his.  executor,  but  m  conformity  with  the  de- 

Vol.  V.  K.B. 


ciskm  of  the  consolidated  bbarjjl  of  general 
officers,  paid  for  articles  supplied  to  make  up 
the  deficiency  :~lt  was  held,  that  such  agent 
might  set  off  this  payment  .against  the  off- 
reckonings, but\  not'  against  the  private  ac- 
count of  the  testator. 


.  » 


.    Assumpsit  for  money  had  and  received 
to  the  use  of  the  testator,  and  on  an  account 
stated  with  htm.    Similar  counts  applicable 
to  the  plaintiff  as  executor.  •  •  <■  /  /...,>  .  r 
Plea— The. general  issue,  with  a*  notice  o/ 
a  set-off  for  money  paid.tq  the  use.  ©£.  the 
testator,  and  of  the  plaintiff  as.  executory   • 
-    The.  cause  was  tried  -before-  the  Lord 
Chief  Justice,  at  the  Westminster  Sittings, 
after  .Michaelmas  term  1826,  when  a  verdict 
was  found  for  the  plaintiff,  for  Mil..  7s.  3d., 
subject  to  the  opinion  of.  the  Court)  .upon  a 
case  pi  which  the  Slewing 'is  the  .sub* 
stance:—         .;.  «.-;  .   ;  . 

The  sum  sought  to  be  recovered  was  the 
amount  of  payments .  made,  by  the  <  defen- 
dants, the  regimentaT  agents  of  the  testator, 
out  of  monies  previously  received  by  them 
for  his  use,  according  to  an  account  deli- 
vered to  the  plaintiff  as  executor. .  In  this 
account,  dated  4th  December.  1826,  a 
charge  of  the  sum  in  question,  stated  to 
have  been  paid  to  two  persons  on  the  2d  and 
£th  of  December  1824,  in  respect  of  "  ac- 
coutrements to  replace .  those  cast  by  a 
board  of  officers,"  was  made  on  the  debit 
side ;  and,  on  the  credit  side,  entries  ap- 
peared of  "  a  balance  in  hand  on  personal 
account,  8th  June  1824,  91/.  16*.  5d. ; 
ditto,  on  clothing  account,  220/.  6*.  7d. ; 
December  16,  cash  received  from  Sir  T. 
Hislop,  value  of  clothing  in  store  in  De- 
cember 1822,  571.  Us." 

The  testator  was,  some  years  previous  to, 
and  on  the  4th.  February  1822,  the  day  on 
which  he  died,  colonel  of  the  93d  regiment 
of  foot.  Sir  Thomas  Hislop  was  appointed 
the  succeeding  colonel  on  the  8th  February 
in  the  same  year. 

The  colonels  of  regiments  are  allowed, 
beyond  their  pay,  a  certain  annual  sum 
called  off-reckonings,  from  which  they  sup- 
ply the  regiment  with  clothing  and  appoint- 
ments, and  from  the  surplus  of  which  fund 
they  usually  derive  a  profit.  The  applica-; 
tion,  however,  is  regulated  by  certain  war*, 
rants  or  orders  of  his  Majesty.  And,  by 
the  articles  of  war,  which  the  King  is  en- 
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abled  to  frame  by  the  Mutiny  Act,  7  Geo.  4, 
it  is  directed,  that  these  off-reckonings  shall 
be  assigned  to  two  persons  for  the  payment 
of  clothiers,  &c. 

By  warrant  of  his  late  Majesty,  dated 
15th  August  1781,  the  commanding  and 
other  officers  of  regiments  are  directed  an- 
nually, between  the  25th  of  December  and 
the  25ih  of  January,  to  make  an  inspection 
of  the  appointments  and  accoutrements,  and 
to  draw  up  an  accurate  state  of  such  as 
shall  be  wanting  at  that  time,  and  likewise 
of  such  as  will,  in  their  opinion,  be  neces- 
sary to  complete  the  regiment  for  service 
against  the  review,  to  be  made  of  such  re- 
giment by  a  general  officer  in  the  ensuing 
spring,  or  as  soon  after  as  the  service  will 
permit ;  all  such  accoutrements  to  be  pro- 
vided by  the  respective  colonels,  and  the 
receipt  of  them  to  be  certified,  &c. ;  and 
that,  besides  this  inspection,  &c,  a  state  be 
drawn  up,  and  entered  in  the  regimental 
book,  of  such  articles,  as,  in  the  opinion  of 
the  like  inspecting  officers,  may  become 
liable  to  be  cast  before  the  expiration  of  the 
assignment. 

The  warrant  further  declares,  that  the 
necessary  articles  for  completing  the  regi- 
ments for  service  having  been  provided, 
agreeably  to  such  respective  states  and  en- 
tries, the  colonel,  and  his  representatives, 
shall  be  exempted  from  any  further  claim 
in  respect  of  the  accoutrements  or  regi- 
mental appointments  during  the  period  for 
which  the  off-reckonings  are  assigned ;  and 
the  same  shall  be  conclusive,  in  case  of  a 
vacancy,  as  well  against  any  demands  which 
may  be  made  by  the  succeeding  colonel,  as 
otherwise. 

At  this  time  the  annual  assignments  of 
the  off-reckonings  expired  at  different  pe- 
riods in  the  spring  of  the  year ;  but,  on  the 
22d  April  1823,  it  was  ordered  by  his  Ma- 
jesty's warrant,  that  the  25th  December  in 
each  year  should  be  the  date  of  delivering 
the  articles  of  clothing  of  the  forces,  as  well 
as  for  the  future  annual  assignments  of  the 
clothing  allowance  for  regiments  of  infantry. 
In  future  years  also,  the  25th  April  pre- 
ceding the  commencement  of  the  new.  as- 
signment, shall  be  the  day  on  which  the  co- 
lonel's title  to  such  assignment  shall  become 
a  vested  interest,  and  when  he  shall  be  en- 
titled to  make  an  assignment  for  the  period 
commencing  on  the  25th  December. 


By  virtue  of  this  warrant,  the  testator  be- 
came entitled  to  the  assignment  of  the  off- 
reckonings, commencing  the  25th  December 
1821,  and  ending  24th  December  1822. 

By  wan  ant  of  the  Prince  Regent,  dated 
30th  November  1816,  the  consolidated 
board  of  genera]  officers  was  established. 
The  duties  assigned  to  such  board,  by  the 
said  warrant,  are,  "  the  inspection  and  sealing 
of  pattern  articles  of  clothing  and  appoint- 
ments for  the  army  ;  the/passing  of  assign- 
ments of  the  clothing  allowance ;  the  inves- 
tigation of  pecuniary  claims  which  may 
arise  between  colonels  of  regiments,  and  of 
claims  heretofore  assigned  to  the  board  of 
claims;  and,  generally,  all  other  duties 
which  boards  of  general  officers  have  usu- 
ally performed. 

The  plaintiff,  on  the  1st  July  1822,  gave 
a  power  of  attorney  to  the  defendants  to 
receive  all  sums  of  money  due  to  him  as 
executor,  from  the  paymaster-general ;  to 
contract  for  clothing ;  and  to  assign  the  off- 
reckonings to  such  persons  as  they  should 
think  fit.  By  virtue  of  this  power  the  de- 
fendants, on  the  same  day,  assigned  the  off- 
reckonings to  two  of  their  clerks,  intending 
the  amount  to  be  received  by  those  clerks 
as  their  agents,  such  being  the  usual  prac- 
tice of  their  office. 

On  the  26th  January  1823,  an  inspection 
was  made,  pursuant  to  his  Majesty's  regu- 
lations, of  the  appointments  and  accoutre- 
ments of  the  93d  regiment,  and  a  state  duly 
drawn  up,  by  which  it  appeared,  that  none 
of  the  accoutrements  or  appointments  were 
in  an  unserviceable  condition.  The  follow- 
ing indorsement,  however,  was  made  on  the 
return  by  the  inspecting  officers.  "It  will 
appear  by  this  return,  that  the  accoutre- 
ments and  appointments  have  served  nearly 
the  stipulated  period;  and,  although  they 
are  returned  in  a  serviceable  state,  yet,  if 
the  regiment  were  ordered  on  a  foreign  sta- 
tion, the  whole  of  them  would  require  to 
be  replaced." 

It  did  not  appear,  on  the  trial,  whether 
any  state  or  return  had  been  made  in  Ja- 
nuary 1822. 

On  the  5th  April  1823,  another  state  or 
return  was  made,  by  which  certain  articles 
were  reported  unfit  for  service  ;  and,  on  the 
1st  September  1823,  a  further  state  or  re- 
turn was  made,  finding  a  considerable  num- 
ber of  other  appointments  and  accoutre- 
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ments  unfit  for  active  service.  Between  the 
6th  October  1823,  and  the  3d  January 
.1824,  several  letters  passed  between  the 
plaintiff  and  the  defendants,  the  amount 
of  which  was,  that  the  plaintiff  denied  his 
liability,  and  expressed  his  resolution  not 
to  supply  or  to  pay  for  the  articles  referred 
to,  while  the  defendants  took  a  different 
view  of  the  question.  On  the  last-men- 
tioned day  the  defendants  wrote  to  (he  plain- 
tiff, that  Sir  Thomas  Hislop  had  requested 
v  the  case  might  be  represented  to  the  Com- 
mander-in-Chief, in  order  that  the  question 
might  be  referred  to  the  board  of  general 
officers.  To  this  letter  the  plaintiff  replied, 
that  he  would  not  be  any  party  to  that  re- 
ference, nor  be  bound  or  concluded  by  the 
opinion  given. 

To  this  board,  on  the  5th  January  1824, 
the  Adjutant-general,  by  command  of  the 
Commander-in-Chief,  referred  the  question 
how  the  supplies  of  accoutrements  to  the 
93d  regiment  ought  to  be  charged,  under  his 
Majesty's  regulations ;  whether  to  the  re- 
presentatives of  General  Wemys,  or  to  Sir 
Thomas  Hislop  :  and,  on  the  4th  Decem- 
ber 1 824,  the  committee  of  that  board  re- 
ported, that  the  representatives  of  General 
Wemys  were  liable. 

The  defendants'  counsel  offered  to  prove, 
that  it  was  the  practice  of  the  army  to  take 
an  inspection  of  the  accoutrements  as  early 
as  convenient  after  the  late  colonel's  interest 
expires,  which  in  this  case  would  be  the 
24th  December  1822;  and  that  the  state 
or  return,  made  upon  that  inspection,  is  the 
one  according  to  which  the  accoutrements 
are  to  be  .completed,  by  the  late  colonel  or 
his  representatives ;  and  that,  in  case  of 
dispute,  it  is  the  practice  for  the  Adjutant- 
general  to  refer  the  dispute  to  the  board  of 
general  officers.  This  evidence,  as  well  as 
that  of  the  report  of  the  board  of  general 
officers,  was  objected  to,  but  admitted  sub- 
ject to  the  opinion  of  the  Court. 

The  articles,  to  supply  the  place  of  those 
reported  unserviceable  in  September  1863, 
were  ordered  by  the  defendants,  and  the 
charge  for  them,  amounting  to  342/.  7  s.  3d. 
was  paid  by  the  defendants.  The  question 
is,  whether  the  defendants  have  a  right  to 
set  off  such  payments  against  tlu^monies 
received  by  them  on  the  account  olfcthe  tes- 
tator, particularly  against  the  91/.  16*.  5d. 
which  they  received  op  his  private  account, 


and  the  571.  11*.  whieh  was  not  a  part  of 
the  off-reckonings  assigned. 

Mr.  Parke  now,  in  support  of  the  verdict, 
admitted,  that  if  the  question  as  to  the  prac- 
tice of  the  army  could  arise,  that  was  against 
the  plaintiff;  but,  it  was  evident,  that  if 
unauthorized  by  law,  such  a  practice  would 
not  be  conclusive.  The  defendants  had  re- 
ceived money  for  the„testator,  consisting 
partly  of  sums  paid  in  to  the' testator's  per- 
sonal account,  and  partly  of  the  6ff-fecRon- 
ings,  to  which,  as  colonel  of  the  regiment, 
he  was  entitled ;  and  they  sought  to  set 'off* . 
against  the  amount  ot  these,  money,  as  they 
alleged,  paid  on  his  account.  ^ To  justify  . 
such  payments  they  ought  to .  have  been 
made  at  the  request  or  with  the  assent  of  ^ 
the  plaintiff,  or  under  an  obligation.  ?i*Tl?e  •/  ' 
plaintiff  neither  assented  to,  nor  requested 
those  payments,  but,  on  the  contrary,  ex- 
pressly ordered  that  they  should  not  be 
made.  The  defendants  then  could  only 
rely  upon  an  implied  authority,  or  upon  the 
obligation  ;  but  this,  if  it  were  established, 
would  not  affect  the  sums  which  were 
placed  to  the  personal  account.  The  only- 
question  then  respected  the  off-reckonings, 
which  the  defendants  affirmed  they  had  an 
irrevocable  authority  to  dispose  of  in  the 
manner  objected  to ;  and  that,  under  the 
assignment,  they  were  bound  to  apply  the 
fund  to  the  purchase  of  accoutrements. 
This,  however,  was  denied;  their  authority 
was  revocable,  and  had  been  revoked  ;  the 
defendants  still  acted  merely  as  agents,  and 
there  was  no  such  obligation  ;  or,  if  there 
was,  the  testator  and  his  representative 
were  not  liable.  Under  the  King's  regula- 
tions, as  expressed  in  the  warrants  of  1 78 1 
and  1803,  the  plaintiff  was  hot  liable' to  pay 
these  sums,  neither  was  the  boar^of  genfefal 
officers  a  competent  board  to  deciue   the 

Man  X  m  ^m*  ^# 

dispute.  That  board  jOnly  had  •  authority 
over  existing  officers.  Up  to  January  1822, 
therefore,  and  not  beyond  that  date,  was 
the  plaintiff  bound  by  their  decision.  The 
state  of  the  appointments  and  accoutre- 
ments, as  returned  in  Jan.  1823,  was  not 
binding  upon  the  plaintiff;  buteven  if  it  were, 
that  return  was,  that  they  were  fit  for  ser- 
vice, except  the  regiment  should  be  ordered 
on  Tt  foreign  station.  It  did  not  appear 
that  it  had .  been  so  ordered ;  and  without 
shewing  this,  under  that  return,  the  pay- 
ment was  not  justified.    The  returns  made 
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in  April  and  September  certainly  ought  not 
to  be  considered  as  bringing  a  charge  upon 
the  plaintiff*  accounts,  which,  at  the  latest, 
were  closed  by  that  of  January. 

Mr.  Garwood  (contra)  conceded,  that  as 
to  the  91/.  and  571.,  the  verdict  might  stand 
against  the  defendants ;  but  maintained  that 
they  wsjte  clearly  entitled  to  have  it  reduced 
by  the  amount  of  the  off-reckonings,  as  the 
colonels  of  regiments  by  the  articles  of  war 
could  claim-  only-  the  surplus  remaining 
after  payments'  made  for  clothing  and  ac- 


coutrements. 


.»- 


••  * 
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The  €W*obse*wd,*thafr*s*o  the  justice 
of  the  case,*theYe  GOultf -be  n*  doubtv  The 
defendant?  were'tte>ageitt9  of  the  assignees 
of  the  off-reckoning 'and  tile  plaintiff  was 
not  entitled;  as  the  fopresentative  of  the  colo- 
nel of  .the  regime*^  to  call  for  any  part  of  the 
nwrfeyuhtiliieiiad  shewn  that  all  the  neces- 
sary accoutrements  had  been  provided.  If  the 
articles  of  war  were  correctly  set  out  in  the 
case,  there  was  no  doubt  nbout  the  lawt 
The  two  persons  'to^whdtti  the  efF-reckon<- 
ings  were  -Iftsigpietij  iieM^tllem' as  spe* 
rial  agentsi-aitd^^plahltin*  was  not  at  li- 
berty tc^  call  upon  them-  to  pay  Wer  to  him 
any  part  of  the  money*re*«ei¥«d  on  that  ac- 
count, until  the  -  a^tiesltibfi,*  directed  by 
these,  arttd^sj  hHd«l*m<>it|ad«./  The  ver- 
dict, therefore*,  co\ild-stahd  only  for  the  two 
sums  of  91/.  16*.  5d.  and  571.  Us.  Ac- 
cordingly, 

Verdict  reduced. 
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June 
Cbnira:ct--Tbrm  of  Action. 

1*  Wketfrfarfa^cQRtract  under  seal,  the 
remedy*  by^  cither  >*h&ld  in.generaLhe  by  oo 
tion  tfc&tmantkandnekJurLU,  allowed  to 
maintai*ji$sm*p*U  Jm  the:  subject  matter. 

2.  Bui,  infer*  a  contract  under  weal  hoe 
been  performed,  jm  action  of  debt  for  tie  stu 
pulated  reward** tnaintawable  ;  ihedeclara* 
tian  proceeding  on,  the  contract,  andaverting 
that  it  has  been  performed. 

Accordingly,  by  article*  of  agreement 
under  seal,  the  plaintiff  agreed  to  buibd  cer* 
tain  houses  for  the  defendant,  at  a  certain 
sum,  a&ordmg  to  a  specification ;  and  it  was 


declared,  that  any  deviation  from  the  jpe- 
et/feortdn  should not<mvdUdate itkek&ntract, 
but  am*aUowanbe  should  be  made  accofdikgly; 
Held,  that  an>*actum  of  assumpsit  cbuld*not 
be  maintained for'cet&rtaddiHmaHimkand 
materials,  found  at  the  defendant?*  rcl/tiesl  in 
the  course  of  the  building?  that  they  were  in- 
cluded in  the  term  "  deviation,99  dud  that  tie 
defendant  was  liable  only  in  an  action  of 
covenant. 

This  was  an  action  of  assumpsit,  for  work 
and  labour.  The  cause  was  referred  to  ar- 
bitration by  an  order  of  Nisi  Prias,  which 
reserved  to  the:  defendant  -the  right  of  ob- 
jecting to 'the  form  of  actio* ;  he~contend- 
ing  that  the  plaintiff  should  have  sued  in 
covenant  and  not  assumpsit.  • 
•  By  articles  of  agre&fieneV  under  seal,  be- 
tween the  plaintiff  arid  defendarit^ifr-was  thus 
recited: — 4>  Whereas,  the  - -said*  Medhorst 
Troughton  being  about  to  build  tout  mes- 
suages or  •  tenements  on  a  piece  of  ground 
in  the  parish  of  Mil(0n,  near  Gravesend 
aforesaid;  ha;th  lately  requested  proposals  to 
beinade  toWikri Jbt  ttie  supplying' of  mate- 
rials and  the  performance  of  the  work  be- 
longingto  the^seVeVal^lttsmesses^f  a  carpen- 
ter, plumber  and  painter,  to  be  supplied  and 
done  in  and  about  the  erection  of  the  said 
messuages  or  tenements,  according  to  a  plan 
and  specification  thereof,  signed  by  the  par- 
ties hereto.  And  "Whereas,  the  said  John 
Steel  hath  proposed  to  supply  such  mate- 
rials, add*  perform  the  woffe  belonging  to 
the  several  businesses  hereinbefore  men* 
tioned,  according  to  the  said  plan  and  speci- 
fication, upon  the  terms  hereinafter  con- 
tained ;  to  which1  the  said  Medhurst  Trough- 
ton  has  acceded/'  The  agreement  then 
went  on  to  state  the  terms— ^-upon  which  no 
questien  watf  raised^  and*heilfollewed  these 
words^'tancM*  is<herebj<  mutually  agreed 
an«Vdeela*ed  between4  the  said  napttes'nereto, 
that  in  case-any  deviation*" is  'tnatle  In  *me 
teteraVwork*  before  me*tk>nedr6i> either  of 
them,  by  the .  direction  of  the*  ttakl •'  'Med- 
hurst Troughton,  hi^efceWtifrft  to'axlnmu- 
strators,  the  same  shall-  be*  pe*rfofn*rtirhby 
the  said  e^ohn  Steel,  his  eftetfuters  «*r  *ad- 
ministra»fs,  -without  ifk  anfrtise  invalidat- 
ing or  iiftertoing'WieH'tife  !pfiesenrc*mract 
or^greetoent/butthat  m  allowance  shall  be 
made  fir  the  sttme  In  favour-  WP either  party, 
as    the   surveyor  of  the  said    Medhurst 
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Troughton,  hi9  executors  or  administrators, 
shall  determine,  in  case  Che  said  parties 
hereto  differ  about  the  same;"  ' 

The  work-was*  performed  and  thc-houses 
built  j  in  the  course*  of  which,-  the  defen- 
dant gaVe  directions*  fo?  thing!  to  be  done, 
not  included  ittitto'SpfeAfitsation.'  Among 
them  were  the  batttimYg'bf  the  waHeinthe 
basement,  erecting  partitions  in  the  kitchen, 
and  the  forming*  of  certain  closets.     The 

Saintiff  'cdntfemfed,  that  these  were  not 
ere  deviations,;  bbt were*  addition*.  The 
defendant* contended  that' they  were-devi- 
ations^- and  thai  lie  sltotllaV4iaVe  beert  sued 
otr  the*  agreement  trader  aealpfcy  action  of 
covenant;     ,r  i  ♦•**■  *'«'  ^,%  • .' *  • 

Xhe*plai*tiff  bail  $<vardiet. 
■  »A"  rfiie-J  having  been  obtained  to  shew 
«atiste*  why 'a  nonsuit  should  not  be  entered, 
*  Mr.  Hutchinson  shewed  cause.-*- Tile 
•plaintiff  is  entitled  to  re*ove**fdr~the»Hdd*- 
tionai  work :  deviations  'a#0-exfjteIstyMt». 
vided  <sfor  >by*thier  -obnWietJ  ftffd*  tfie"otheY 
side  inay;  j*obaMy<refj  V£<m  4hat  parr  of 
the  agreenwnt'tlWder  \Ou\  ,♦»  nufrthe  wcfrk  ih 
question  does  n6f?  corne* 'under- the  descrwr>- 
tion  of  deviation :  itfia a'eomptae-'ad&tititl, 
and  is  not  recoverable  under  the  idve'ifamV 

Mr.  Marry att  contra.— The  work  in  ques- 
tion was  a  deviation  from  the  original  con- 
tract, and  was  expressly  provided  •  for. 
The  calling  it  an  •addition  does  ntft  render  it 
the  less  a  deviation. '  *it  may  be  both ;  for 
"  deviation"  is  here  comprehensive  enough 
to  include  the  word  "  addition."  The  plaintiff 
might  >  have  recovered,  'too*  >  ought  9b  hfife 
sued,  upon  the  covenant. 


ui 


»  #• 


■»  »   » 


Mr.  Justice  Bayleyi*~-*£he  question  tunfe 
•upon  the  .tonsfernction  winch  is i  to  be  given 
to*  certain  asticle*  of  agreement  uaden  seal. 

^tThe  learned  Judge  (here  *ead  the  parte 
ofcthe*  contract  heaeinbefore' given.}  •  .  - 

.If*  yon-  contract  Under.-  seal,*  you  must 
proceed*  upon  the  cotttssjct  faction  of  co- 
venant, and  yeu  cannot  ptfdoetdlby aasump- 
•a&l  The  plaintiff's  counsel  says,  that*  these 
are  twt  merely?  deviation*  from?* but  aread* 
ditions  »to  the  specification  |- and  that  the 
plaintiff  xould  not  haveirecoveved  for  them 
in  an  action,  onnthe  covenant.  <•  I  tbinky  how- 
ever, that  in  suoh  a*«case  as  the*  piesentj  a 
large  meaning  ought  to  be  fpvea  to  the 
word  "  deviation ;"  'and  that  that  word 
would  properly  include  the  work'  which  the 


plaintiff's  counsel  calls  additional.  I  am 
'sorry 'that  the  plaintiff  has  misconceived  the 
form  of  action.  I  do  not  often  recommend 
•an  action  of  debt?  bnt  m  this  case,  it  would 
have  beep  better*,  as  it  would  have  been 
free  from  the  present  objection. 

Mr.  Justice  Hotroyo).—*l  am  of  the  same 
opinion*  \  1  think  the  alteration*3  in  question 
are  covered  'by  tlte  term  ••*  deviation.1'  If 
those  alterations  had  been  rfiwde  after  the 
contract  in  other  respects  had  been  per- 
formed, k  would  have  made  a  difference. 

Mr.  Justice  LUUedok  concurred; 

Rule  absolute. 


1627.   >  MABEaiET  V.   DOWSON  AND 

*  June  14.  3.  *  ,  ANOTHER. 

*  Ancient  Lights— urarit. 

*  <l;:  The  enjoyment-  of  a  tight  during  a 
yeriod  of  twenty  years,  with  tHe  dear  know- 
pledge  and  acquiescence  of  the  '•  owner  of  the 
^adjoining  premises,  is  sufficient  to  raise  the 
^presumption  of  a  grant,  and  to  give  a  right 
jef -action  in  case  of  obstruction. 

\..  4t.  Sut  semble*  that  where  a  window  has 
beenopened  m  abuihdmg>erected  by  a  tenant, 

for  the^nerepurpoee  &f  trade, -and  which  is 
not  annexed  to  the  fnejtoH  hut  may  be  re* 
moved  by  that  tenant  at  Hw  pleasure,  or  at 
the  end  of  his  term,  no  such  'right-  or  pre- 
sumption will  arise.  <-■■  -  * 


i* 


.*  .• 


*  This^ckseiia^ira^ beensubreitted  to  arbi- 
tratioir,  ihf  following  Was  •  the  "Statement  of 
tfa<tts,«nd  the  award  made  by  the  arbitrator. 
I  ;fM  fiittl  that  the  plaintiff  at  the  time  of 
she  obstruction  hereinafter  mentioned,  was, 
•find 'still  is,  possessed  of  a  certain  building, 
.situate  in  the  parish  of  St.  Mary4e-toojfe,  in 
the  "county  of  Middlesex/  which  -building 
then  was,  and  still  is,  used  by  him  as  a  ma*- 
•nuiaetovy  or  workshops  luid  which,  amongst 
«ther  windows,  had  at<thetime*x>f  the  said 
obstruction,  one  wihdWinear  the  -wes*«nd 
•of  the- first  floor  of  the  said  building,  look- 
ing toward*  the  premises- in  the  holding  and 
•occupation  of -the  defendant*.  'And  I'  fur- 
ther* «find,  that*  the  said' window  was  put  and 
placed  fa  the'  sticf  building  ih'  the  year  1 798, 
fcytfxie  WiUtato -Exalt,  who  then  occupied 
the  same  building  as  a  manufactory,  and 
was  interested  therein,  under  a  lease  from 
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his  Grace  the  late  Duke  of  Portland,  for  a 
term  of  years,  which  ended  on  the  6th  of 
July,  1820.  And  I  further  find,  that  the 
said  manufactory  or  workshop  was,  in  the 
y  ar  179(3,  erected  and  built  by  the  said 
William  Exall,  upon  story  posts,  or  pillars, 
fixed  into  stone  plinths,  which  stone  plinths 
rest  upon  brickwork,  the  bottom  of  which 
is  three  feet  below  the  level  of  the  ground. 
And  I  further  find,  that  the  said  lease  to 
the  said  William  Exall  was  by  him  assigned 
to  one  John  Maberley,  on  the  28th  Decem- 
ber 1801,  and  that  a  new  lease  was  granted 
by  his  Grace  the  Duke  of  Portland  to  the 
said  John  Maberley,  on  the  16th  July  1819v 
to  hold  from  the  6th  July  1820,  for  the 
tarm  of  33  years  then  next  following.  And 
I  further  find,  that  the  said  John  Maberley 
having  become  a  bankrupt,  the  last-men- 
tioned lease,  so  to  him  granted,  was  duly 
assigned  by  him  and  the  assignees  under 
the  commission  of  bankrupt  issued  against 
him,  to  one  John  Maberley  the  elder,  on  the 
20th  August  1821,  and  that  the  said  John 
Maberley  the  elder,  being  possessed  of  the 
last-mentioned  term,  under  and  by  virtue  of 
the  last-mentioned  assignment,an  under-lease 
of  the  said  premises  was  granted  by  the  said 
John  Maberley  the  elder  to  the  plaintiff,  on 
the  20th  Marqh  1823,  for  thirty  years,  and 
one-half  of  another  year,  wanting  ten  days; 
under  which  said  under-lease,  the  plaintiff,  at 
the  time  of  the  obstruction  hereinafter  men- 
tioned, possessed  and  held,  and  still  holds 
the  said  premises.  And  I  further  find,  that 
one  George  Julian,  at  the  time  of  the  first 
putting  in  and  placing  of  the  said  window 
in  1798,  was  possessed  of  the  premises  now 
in  the  holding  of  the  said  defendants,  and 
adjoining  to  the  said  premises,  now  of  the 
said  plaintiff,  under  a  lease  for  years  grant- 
ed by  a  lessee  of  the  said  Duke  of  Portland, 
the  interest  'of  which  lessee  expired  on  the 
6th  July  1820,  and  the  defendants  came 
into  possession  in  the  year  1802,  as  assig- 
nees of  the  said  under-lease  from  the  said 
George  Julian.  And  I  further  find,  that 
the  defendants  now  hold  their  said  premises 
under  a  new  lease,  made  and  granted  to 
them  by  the  said  Duke  of  Portland,  on  the 
16th  September,  1817,  to  hold  from  the 
said  6th  July  1 820 ;  at  which  latter  time  the 
former  lease  for  years,  granted  to  the  said 
Duke  of  Portland's  lessee,  ended  and  deter- 
mined.    And  I  further  find,  that  the  pre- 


mises of  the  said  plaintiff,  and  the  pre- 
mises of  the  said  defendants  belong  to, 
and  at  the  time  of  the  making  of  the  said 
window  belonged  to  the  same  owner  (the 
Duke  of  Portland)  in  fee,  subject  to  the 
respective  leases  for  years.  And  I  further 
find,  that  the  said  defendants,  in  the  month 
of  June  1823,  erected  a  certain  building  on 
their  said  premises,  which  building  alto- 
gether obstructs  and  excludes  the  light  of 
the  said  window  of  the  said  workshop  or 
manufactory  of  the  said  plaintiff.  And  I 
further  find,  that  the  said  obstruction  and 
exclusion  of  light  of  and  from  the  said 
window,  was  without  the  consent,  and 
against  the  will  of  the  said  plaintiff;  and 
without  any  tender  by  the  said  defendants 
to  the  said  plaintiff  of  the  expenses  incur- 
red by  the  said  plaintiff  in  respect  of  the 
said  window.  In  each  count  of  the  decla- 
ration, the  said  plaintiff  declared  for  ob- 
structing ancient  windows.  The  record  was 
of  Michaelmas  term,  4  Geo.  4.  Upon  which 
state  of  facts,  with  the  concurrence,  and  by 
the  desire  of  the  parties  and  their  counsel, 
I  award  and  direct,  if  the  Court  shall  be  of 
opinion  that  the  action  is  maintainable  un- 
der the  circumstances,  then  the  verdict  shall 
be  entered  for  the  plaintiff;  and  in  that 
case,  I  direct,  that  the  sum  for  which  it 
shall  be  entered  shall  be  50/.  But  if  the 
Court  shall  be  of  opinion  that  the  action  is 
not  maintainable,  then  I  direct  the  verdict 
to  be  entered  for  the  said  defendants." 

The  case  was  argued  by  Mr.  F.  Pollock 
for  the  plaintiff,  and  Mr.  Lanes  for  the  de- 
fendant. 

Mr.  F.  Pollock, — Two  objections  have 
been  raised  against  the  plaintiff's  right  to 
recover. — First,  that  the  window,  as  stated 
in  all  the  counts  of  the  declaration,  is  not 
ancient.  The  term  ancient,  as  here  used, 
does  not  import  that  the  light  has  existed 
from  time  immemorial.  Whatever  has  sub- 
sisted for  a  longer  period  than  twenty  years, 
provided,  from  its  nature,  a  grant  can  be 
presumed,  is  considered  as  ancient.  Here 
there  has  been  upwards  of  twenty  years  ad- 
verse enjoyment,  and  consequently  that  pre- 
sumption is  raised.  Secondly,  it  is  said, 
that  while  two  lessees  hold  under  a  common 
landlord,  one  of  them  cannot  obtain  this 
right  as  against  the  other,  under  such  cir- 
cumstances as  appear  in  this  case.  That 
position  is  denied,  aa  against  the  defendants. 
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The  plaintiff  having  occupied  these  premises, 
and  enjoyed  the  light  for  more  than  twenty 
years,  has  thereby  gained  a  clear  right  to 
the  continuance  of  an  equally  beneficial  pos- 
session. During  that  time,  the  right  was 
growing  up,  and  if  the  landlord  did  not  in- 
terfere, as  he  might  have  done,  by  an  action 
for  an  injury  to  the  reversion,  he  has  sanc- 
tioned the  plaintiff's  acts,  and  confirmed  his 
right.  It  can  be  no  answer  that  the  plaintiff 
has  not  been  in  possession  for  the  whole 
period  ;  as,  had  there  been  twenty  tenants 
for  twenty  different  years,  the  act  of  the  last 
of  those  tenants  would  have  made  the  ac- 
quiescence binding.  The  renewal  of  the 
lease  to  the  defendants  makes  no  difference ; 
as  the  taking  of  a  new  lease  will  not  enable 
them  to  alter  a  state  of  things  they  had  sub- 
mitted to  under  the  old. 

Mr.  Lanes  contra. — The  defendants,  as 
tenants  under  the  new  lease,  stand  in  the 
place  of  the  landlord  ;  and  if  that  landlord 
is  not  bound  by  the  supposed  right,  neither 
are  the  defendants.  There  is  nothing  to 
shew,  or  to  infer  the  privity  of  the  landlord ; 
and  without  this  the  acquiescence  of  the 
tenant  would  be  of  no  avail,  and  will  raise 
no  presumption  of  a  grant,  because  a  grant 
can  only  be  made  by  the  tenant  in  fee. 
Daniel  v.  North,  (1)  Barker  v.  Richardson, 
(2)  are  directly  in  point.  Taking  this  as  a 
modern  light,  it  is  clear  that  the  defendants 
had  a  right,  by  building,  to  obstruct  it : 
Palmer  v.Fletcher,  (3)  Cox  v.  Matthews,(4) 
Compton  v.  Richards.  (5)  There  is  also 
another  objection,  which  arises  from  the 
nature  of  the  building.  It  is  not  a  fixed 
and  permanent  building  ;  is  no  part  of  the 
freehold,  or  parcel  of  the  inheritance ;  but, 
being  erected  for  the  benefit  of  his  trade, 
and  of  a  temporary  nature,  is  removeable  at 
pleasure,  and  might  be  taken  away  by  the 
tenant  at  the  end  of  his  term  :  Fitzherbert  v. 
Shaw,  (6)  Elwes  v.  Maw,  (7)  and  the  au- 
thorities there  cited. 

The  Court  took  time  to  consider,  and  on 
the  last  day  of  the  sittings  after  term,  the 
judgment  was  delivered  by 

Mr.  Justice  Bay  ley,  who,  after  stating  the 

(1)  11  Ea»t,  372. 

(2)  4  Barn.  &  Aid.  579. 

(3)  1  Lev.  122. 

(4)  1  Vent.  237. 

(5)  1  Price,  27. 

(6)  1  H.  B.  258. 

(7)  3  East,  38. 


facts  of  the  case,  proceeded  to  observe — The 
window  in  question  was  opened  by  a  person 
not  having  any  permanent  interest  in  the 
premises,  and  was  to  afford  light  to  a  work- 
shop erected  for  the  carrying  on  of  his  trade. 
This  building  was  not  attached  to  the  free- 
hold, but  was  a  mere  contrivance  for  tempo- 
rary purposes,  and  would  not  pas&  with  the 
inheritance.  The  Court  do  not  decide  what 
the  plaintiff's  right  would  have  been,  had 
this  building  been  a  part  of  the  freehold ; 
but  we  think,  considering  the  nature  of  the 
building,  that  it  is  impossible  to  infer  the  con- 
sent of  the  owner  or  occupier  of  the  adjoining 
land,  and  therefore,  that  there  should  be 
Judgment  for  the  defendant. 


1827 
June 


PAGE   V.   NKWMAK. 


Statute  of  Limitations. 


Semble — That  a  latitat  properly  returned 
and  continued,  may  be  connected  with  a  bill 
of  Middlesex  sued  out .  afterwards,  so  as  to' 
save  the  Statute  of  Limitations. 

Assumpsit. — Plea :  that  the  causeo  of  ac- 
tion did  not  accrue  within  six  years. 

Replication:  a  latitat  issued,  directed  to 
the  sheriff  of  Kent,  30th  June  1819,  and  con- 
tinuances of  that  process  on  the  roll  to  Easter 
term  1 826,  when  the  plaintiff  sued  out  a  bill 
of  Middlesex,  to  which  the  defendant  ap- 
peared ;  and  that  the  causes  of  action  ac- 
crued within  six  years  next  before  the  issu- 
ing of  the  latitat. 

Rejoinder :  that  the  bill  of  Middlesex 
was  not  a  continuation  of,  nor  connected 
with,  nor  founded  upon  any  of  the  writs  di- 
rected to  the  sheriff  of  Kent ;  but  was  a 
distinct  and  independent  process.  Surre- 
joinder :  that  before  the  issuing  of  the  bill 
of  Middlesex,  it  was  sufficiently  testified 
to  the  Court,  that  the  defendant  was  living 
and  residing  in  the  county  of  Middlesex, 
and  could  not  be  brought  into  court  upon 
any  process,  as  appeared  by  the  record. 
Rebutter,  as  before :  that  the  bill  of  Middle- 
sex was  no  continuance  of,  and  was  uncon- 
nected with  the  latitat.  General  demurrer 
and  joinder. 

Mr.  Phillips,  for  the  plaintiff. — The  ques- 
tion is,  whether  a  latitat  issued  to  save  the 
Statute  of  Limitations  is  well  followed  up, 
and  continued  by  a  bill  of  Middlesex,  to 
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which  the  defendant  appears.  The  prin- 
ciple may  be  collected  from  Smith  y.  Bower? 
(1)  where  it  was  held,  .that  an  attachment  o£ 
privilege  is  not  a  continuance  of  a  bill  of 
Middlesex,' so  as.  toasoidthe  statute.  The 
reason  given  is  favourable  to  the  present 
plaintiff.  It  was,  because  the  process  is  not 
of  the  same  description.  Here,  it  is ;  for. 
the  latitat  is  always  founded  upon  a  sup*, 
posed  bill  of  Middlesex ;  and  the  nature, 
and  description  of  the  process  is  the  same. 
It  has  even  been  held,  that  a  latitat  «iffht 
be  served  in  Middlesex :  Kelly  w<Sbanj{2) 
and,  although  this  was  declared  to  be  irre- 
gular, in  Price  v.  Jaeksom  (9)  -  it!  shews  that 
it  is  irregular  only :  and  Plummet  v.  Wood- 
burne(4)  decided,  that  mere  irregularity 
would  not  render  die  process  void.  There, 
a  writ  professing  to  be  bailable*  with  .an  .a* 
etiam  clause,  waa  beld.toheago6d  Idntinu- 
ance  of  a  common  writ.  So  in  Itdrver  V. 
James, (5)  it  was  decided, -that  a  process 
voidable  by  reason  of  its  -being  returnable 
on  a  common  return  .day,  and  not  o*>*day-. 
certain,  was  sufficient  to  save  the.  statute.* 
So  in  Lord  Middleton  v.  Forbes^ .  in  ,no^e. 
to  the  last  case,  it  appears,  that  a  writ  sued 
out  by  a  woman  before  marriage  was  fcell 
connected  with  subsequent  proceedings  byi 
herself  and  by  her  husband,  -     . 

[Mr.  Justice  Bay  ley. — .Your  .situation 
might  be  improved,  if  ypu  made  the  issue  a 
question  of  fact,  by  stating  in  your  replica- 
tion, that  you  sued  out  the  latitat  with  in- 
tent to  declare  upon  the  present  causes  of 
action.  The.case  ofStraiton  v.  SaaignQc  (6). 
would  imply,  that  the  object  of  suing  out. 
the  writ  may  be  material  for  the  purpose  of 
connecting  that  writ  witJi  the  first*] 
.  Mr.  Phillips,  upon  this  suggestion,  prayed 
leave  to  am^nd. 

Mr..  Corny*  was  to  have  argued  for  the 
defendant*  -...,..;  , 

The  .plaintiff  afterwards  amended  his  re- 
plication ;  wherein,  after  setting  out  the  latitat 
and  the  continuances  as  before,  he  thus  pro- 
c,eed#d:  "  hereupon  on  the  behalf  of  the  said 
plaintiff,  itwassufficientlyjtestofiediu  the  said 
court,  thattthe  said  defendant  then  lived  and 
resided  io  the  said  county  of  Middlesex^ 
whereupon.the  aaid  plaintiff,  far  the  recovery. 

(1)  3  Term  Rep.  66t. 
(*)  6  Term  Rep.  74.'       V-  i 

'3)  1  MauL  &  SeL  443, 
>)  4  B.  &  C.  6*5 ;  4  Law  Joocn.  K.B.  6. 
5)  Willes,  955.  T 

{&)  8  Bos.  &  Pol.  330. 


of  bis  damages  by  him  sustained,  by  reason  of 
die  not  performing  .of  the  said  several  pro- 
mises and  undertakings  in  the  said  declara- 
tion mentioned,  prayedanother  precept,  call- 
ed a  bill  of  Middlesex,  against  the  saiddefen-. 
dant  in  form  aforesaid ;  and  it  was  granted 
to  him,  returnable  before  our  said  Lord  the 
now  King,  &C  Westminister,  on  Friday  next 
affcer.ihe  morrow  of  the  Holy  Trinity ;  for 
the  said  defendant  to  answer  the  said  plain- 
tiff in*  the  plea  ajad  to  the  bill  ajbf&ajd,  the 
same  day  was giwcMD  the  ftaiflialaintiff  there 
&c.  At  which,  day :  <oame.  the  said  -plaintiff 
by  his  attorney  aforesaioV  and  offered  him- 
self against  the  said  defendant  on  the  .plea 
and  bill  aforesaid ;  and  the  said  defendant, 
fy  A.  B.  his  attorney,,  also  came  according 
tQ  the  exigency  of  the  said  last-mentioned 
precept,  as  by  die  record  and  proceedings 
tfrerjatf  remaining' .in  the  said  court  more 
fully  andM  large  appears.*"  ,  Then -came  the 
qmendment^s  follows ;  "And  the  said  plain- 
tiff farther  sajth,  4hat  tha  said  several  writs, 
ajad -the .  said  last-mentioned  precept  respec- 
tively ,wereaosued  and  prosecuted  by  bim  the 
said  plaintiff  against  the ( said  defendant  as 
aforesaid,  with  intent  to  implead  the  said  de- 
fendant upon  and  for  the  said  several  causes 
of  action  in  the  said  declaration  mentioned,' 
and  to  cause  and  compel  the  said  defendant  to 
appear  in  the  said  court  here,  in  order  that  he 
the  said  plaintiffmigh  t,  upon  such  appearance, 
exhibit  his  bill,  and  declare  against  him  the 
said  defendant,  for  the  said, several  causes  of 
actionem  ths*  said,  declaration  .mentioned, 
according  tp  the  course  and  custom  *of  the 
said  court ;  •  and,  in  pursuance  0f  such  in- 
tention,;^ the  saiij  plaintiff  afterwards,  to 
wit,  in  Trinity  term,  in  the  seventh  year 
of  the  reigtv.of  ou»  eaid  Lord  the  now 
King,  exhibited  his  said  bill,  and  declared 
thereon  against  the  said  defendant  as  afore- 
said to  wit,  at  Westminster  ^foresaid  " — 
Averring  as  before,  that  the. causes  o£  ac- 
tion accrued  within  six  years  before,  the 

commencement  of  the  first  writ. 

•  •  »   i  •    ^ 

[Arot«.— It  is  understood,  that  this  replication  is 
sufficient ;  bat  if  the  cake  should  be  discussed  again,  it 
will  a|  course  be  ndticed.  Qjn*  readerfwill-  have  per- 
ceived that  when  it  is  proposed  to  save  the  Statute  of 
Limitations,  the  mode  of  avoiding  taty  question  is  to 
issue  a  bill  of  Middlesex,™  the  first  instance,  and  cause 
that  to  be  returned  and  entered  on  the  roll  in  the  usual 
manner ;  and  when  the  residence  of  the  defendant 
should  be  found,  a  fresh  bill  of  Middlesex,  or  a  latitat, 
may  be  issued,  (as  the  case  may  require,)  and  to  this 
there  can  be  no  objection. — Erf.] 
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8TEVEN80N  V.  ADDISON. 


Pleading — Detinue,  % 

1.  Where  a  special  plea  states  matter 
which  amounts  to  a  total  denial  of  the  plain* 
tiff's  right  of  action  at  any  time,  it  is  bad 
upon  dernurrer,  as  amounting  to  a  general 
issue. 

2.  In  an  action  of  detinue,  the  goods  should 
be  declared  to  be  of  some  value.  The  want 
of  a  statement  of  value  is  bad  upon  general 
demurrer.  The  thing  detained  being  a  bill 
for  the  payment  of  a  sum  of  money,  does  not 
raise  such  a  presumption  of  any  value  as  to 
dispense  with  the  statement. 

Debt  and  detinue.  The  detinue  charged 
was  in  respect  of  a  bill  of  exchange  for  the 
payment  of  50/.,  drawn  by  the  defendant  on 
one  Jones,  and  by  the  defendant  indorsed 
to  plaintiff. 

Plea. — That  the  defendant,  before  the 
drawing  of  the  bill,  had  been  employed  as 
the  agent  of  plaintiff  in  the  selling  of  divers 
goods  of  plaintiff  for  commission  ;  and,  as 
such  agent,  had  sold  goods  to  the  amount 
of  50/.  for  plaintiff' to  Jones.  That  as  such 
agent,  for  the  accommodation  of  plaintiff, 
and  in  order  to  enable  him  to  raise  money, 
the  plaintiff  drew  the  bill  in  question  on 
Jones,  for  the  price  of  the  goods  sold,  and 
for  the  accommodation  of  the  plaintiff;  and, 
without  any  valuable  consideration  to  the 
defendant,  indorsed  it  to  the  plaintiff.  That 
the  defendant,  as  drawer,  was  afterwards 
obliged  to  pay  the  bill  to  certain  persons 
who  were  holders  thereof.  That  the  de- 
fendant hath  been,  and  is  willing  to  give  up 
the  bill,  on  the  plaintiff  allowing  the  amount 
in  account  between  them ;  and,  because 
plaintiff  refused,  and  still  refuses  so  to  do, 
he  keeps  the  same  as  a  pledge  and  vouch 
for  the  payment. 

Special  demurrer. — That  the  plea  tra- 
verses no  material  fact;  but,  on  the  con- 
trary, hath  stated  matter  which,  if  true, 
would  tend  to  shew  that  plaintiff  had  no 
right  to  the  bill ;  and  that  it  amounts  to 
the  general  issue. — Joinder. 

Mr.  Crompton,  for  the  plea. — This  plea 
does  not  amount  to  the  general  issue.  In 
Carr  v.  Hinchlift,  (I)  special  matter  was 

(1)  4  B.  &  C.  547  ;  4  Law  Journ.  K.B.  5. 
Vol.  V.  K^. 


allowed  to  be  pleaded  as  a  defence,  though 
it  might  have  been  given  in  evidence  under 
the  general  issue.  It  shews  a  special  pro- 
perty in  the  defendant  consistent  with  pro- 
perty in  the  plaintiff. 

[Mr.  Justice  Bay  ley. — Not  so.  Surely,  if 
you  were  forced  to  take  up  the  bill,  it  is  yours.] 

Then  the  declaration  is  bad,  not  stating 
the  value  of  the  bill.  This  is  necessary  in 
detinue  ;  the  judgment  in  which  is  in  the 
alternative,  either  for  the  goods  or  their  as- 
certained value  :  2  Rolle,  447,  and  Sir  W. 
Blackstone,  853.  In  Wood  v.  Smith,  (2)  it 
was  held  to  be  doubtful,  whether  it  was  not 
necessary  to  state  the  value,  even  in  any 
action  of  trover,  though  it  is  an  action  for 
damages  only.  This  is  matter  of  substance, 
and  may  be  taken  advantage  of  by  general 
demurrer, 

Mr.  Phillips,  contra. — The  bill  was  for 
a  certain  time,  and  may  be'  presumed  to 
be  of  that  value,  at  least  for  the  purpose 
of  statement  only. 

By  the  Court. — No.  Besides,  it  was  dis- 
honoured, and  the  drawer  forced  to  pay. 
It  cannot  be  presumed  to  be  of  value.  You 
had  better  ameud. 

Mr.  Phillips  declined  pressing  the  argu- 
ment ;  and  craved  leave  to  amend. 

Leave  accordingly,  on  payment 
of  costs. 


1827.     7   WILD    THE    YOUNGER,    BY    HIS 

May  4.*3    next  friend,  v.  tomkinson. 
Infant — Slander — Agent. 

An  infant,  for  his  own  benefit,  may  carry 
on  trade  and  business,  and,  by  his  prochein 
amy,  may  maintain  an  action  for  slanderous 
words  in  respect  of  such  trade  and  business. 

In  an  action  for  slander,  the  averments, 
by  way  of  inducement,  that  the  plaintiff  had 
contracted  to  buy  of  one  R.  B.  on  credit,  and, 
by  way  of  special  damage,  that  R.  B.  refused 
to  deliver  the  goods  contracted  for,  unless  the 
plaintiff  would  procure  due  and  proper  secu- 
rities for  tlie  punctual  payment  thereof;  and 
that  the  plaintiff  was  forced  and  obliged  to 

(2)  Cio.Jac.  129. 

*  Those  cases  of  Easter  Term  which  could  not  be 
given  in  their  proper  place  are  here  inserted  as  of 
the  term  generally. 

*  L 
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procure,  for  the  payment  fyc.  certain  good 
and  responsible  persons,  are  sufficiently  sus- 
tained by  proof,  that  R.  B.,  with  the  know- 
ledge of  the  plaintiff,  made  the  contract  merely 
as  an  agent,  and  that  certain  persons  passed 
their  words  for  tfte  payment  for  the  goods 
before  tlve  delivery  thereof  could  be  obtained. 

Action  for  words.  The  declaration  stated, 
that  the  plaintiff  had  carried  on,  and  still 
doth  carry  on,  the  trade  and  husiness  of  a 
flour-dealer,  bread-dealer,  and  grocer,  and 
had  bargained  to  buy  of  one  Ralph  Ball 
a  quantity  of  flour  upon  credit ;  yet  that 
the  defendant,  intending  to  cause  it  to  be 
suspected  and  believed,  that  the  plaintiff 
was  poor,  and  in  indigent  and  bad  circum- 
stances, and  incapable  of  paying  his  just 
debts  to  be  by  him  contracted,  and  thereby 
and  otherwise  to  injure  the  plaintiff  in  his 
said  trades  and  businesses,  and  to  prevent 
and  hinder  the  said  Ralph  Ball  from  deli- 
vering the  said  flour  to  him  the  said  plain- 
tiff, &c.  in  a  certain  discourse  had  with  the 
said  R.  B.,  touching  the  said  flour,  malici- 
ously spoke,  &c.,  of  and  concerning  the 
plaintiff,  and  of  and  concerning  the  said  flour, 
the  false,  &c.  words  following  :  "  Did  I  not 
see  you  taking  some  flour  down  here  (mean- 
ing to  the  plaintiff's  house)  in  a  waggon  the 
other  morning  ?  By  God,  Sir,  I  would  not 
have  you  take  any  more  there  ;  for  if  you 
do,  you  will  never  get  paid  for  it.  He  . 
(the  plaintiff)  is  very  much  in  debt,  and 
owes  a  certain  person  sixty  pounds,  and  if 
he  does  not  pay  it,  he  would  be  very  much 
distressed  ;  and  I  would  have  you  to  get 
straight  with  him  as  soon  as  possible  ;  for 
if  not,  you  will  lose  it."  Innuendo :  that  the 
plaintiff  was  in  bad  and  insolvent  circum- 
stances, and  incapable  of  paying  his  just 
debts.  Special  damage:  that  Ralph  Ball 
wholly  refused  to  deliver  the  remainder  of 
the  said  flour  so  contracted  to  be  purchased 
of  him,  or  any  part  thereof,  unless  the  plain- 
tiff would,  before  such  delivery,  pay  the 
price  thereof,  or  procure  due  and  proper 
sureties  for  the  punctual  payment  thereof; 
and  that  the  said  plaintiff,  in  order  to  pro- 
cure the  delivery  thereof,  was  forced  and 
obliged  to  procure,  and  did  procure,  for  the 
punctual  payment  of  the  price  of  the  said 
flour,  certain  good  and  responsible  persons, 
to  wit,  one  William  Stoddard,  and  one  Wil- 
liam Wild  the  elder. 


Plea — The  general  issue. 

At  the  trial,  before  Mr.  Baron  Garrow, 
at  the  last  Assizes  for  the  county  of  Stafford, 
Ralph  Ball  proved,  that  as  the  agent  of  one 
Lander  (the  plaintiff  being  aware  of  his  act- 
ing in  that  character),  he  had  agreed  to  sup- 
ply the  plaintiff  with  flour  on  credit ;  but 
that  subsequently  to  the  speaking  of  the 
words  alleged  in  the  declaration,  he  had  de- 
clined continuing  to  trust  the  plaintiff,  until 
Wild  the  elder  and  Stoddard  passed  their 
words  for  the  payment  for  such  flour  as  should 
be  delivered. 

Upon  this  evidence,  it  was  objected,  on 
the  part  of  the  defendant,  first,  that  the 
plaintiff,  being  an  infant,  was  incapable  of 
contracting,  and  therefore  could  not  carry 
on  trade  and  business.  Secondly,  that  he 
had  not  bargained  to  buy  of  Ball ;  because 
Ball  was  only  an  agent  of  Lander,  which 
the  plaintiff  well  knew.  Thirdly,  that  the 
plaintiff  had  not  procured  responsible  secu- 
rities, as,  according  to  the  statute  of  frauds, 
the  persons  who,  had  merely  passed  their 
words,  but  had  given  no  written  undertak- 
ing for  the  payment  for  the  flour,  would  not 
be  bound  thereby.  Fourthly,  that  the  words 
were  spoken  confidentially,  and  with  a  bond 
fide  intention  to  put  Bali  upon  his  guard, 
and  solely  with  a  view  to  Ball's  interest,  and 
consequently  could  not  be  made  the  subject 
of  an  action.  In  support  of  this  last  objec- 
tion, were  cited,  M' Doug  a  11  v.  Claridge,{\) 
and  a  case,  tried  on  the  Oxford  circuit,  in 
which  a  letter  had  been  written  in  confi- 
dence to  one  family,  reflecting  upon  the  cha- 
racter of  the  daughter  of  another,  with  whom 
a  matrimonial  connexion  was  about  to  be 
formed,  and  where  Mr.  Baron  Garrow  had 
ruled,  that  on  such  a  letter  no  action  for  a 
libel  would  lie,  and  the  plaintiff  had  been 
nonsuited. 

The  learned  Judge  overruled  the  first 
three  objections,  expressing  his  opinion,  that 
although  the  law  declared,  that  an  infant 
could  not  contract,  yet  that  such  rule  was 
intended  for  the  protection  of  infants,  and 
infants,  it  was  well  known,  might  contract 
for  their  own  benefit,  and  consequently,  were 
capable  of  carrying  on  trade  ;  and  that  the 
averments,  as  to  the  bargain  and  the  special 
damage  in  the  declaration,  were  sufficiently 
sustained.  Upon  the  fourth  point,  the 
learned  Judge  left  it  to  the  jury  to  decide, 
(1)  1  Campb.  67. 
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whether  the  words  in  question  were  spoken 
fairly  and  honestly,  with  a  view  of  guarding 
Ball  against  trusting  a  person  who  was  not 
able  to  pay  him,  and  to  caution  Ball  against 
an  improvident  disposing  of  his  goods  ; 
or  with  the  malicious  intention  of  stopping 
the  contract,  and  ruining  or  injuring  the 
plaintiff  in  his  business.  In  the  former 
case,  the  communication  was  privileged,  and 
eould  not  be  made  the  subject  of  an  action  : 
in  the  latter,  it  was  clear,  that  the  plaintiff 
was  entitled  to  recover.  A  verdict  was 
found  for  the  plaintiff,  but  liberty  was  re- 
Served  for  the  defendant  to  move  to  enter  a 
nonsuit,  or  for  a  new  trial. 

Mr.  Campbell  now  moved  accordingly, 
insisting,  that  the  plaintiff's  carrying  on 
trade,  and  making  contracts,  which  did  not 
bind  him,  was  a  fraud  upon  the  community. 
The  learned  counsel  also  repeated  the  ob- 
jections urged  at  the  trial. 

The  Court  intimated  an  opinion,  that  there 
were  no  grounds  for  disturbing  the  verdict ; 
but  the  case  stood  over  for  the  purpose  of  ob- 
taining the  notes  of  the  learned  Judge  before 
whom  the  cause  was  tried.  It  was  not  sub- 
sequently mentioned,  but 

Rule  refused. 
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MOORE  AND  OTHERS  V.  HAM- 
MOND. 


Joint-Slock  Company — Meetings  of  direc- 
tors* 

Where  it  was  provided,  by  the  deed  of  set- 
tlement  of  a  joint' stock  company,  that  the 
directors  should  meet  weekly  at  the  office  of 
the  company,  at  such  day  and  hour  as  they 
should  from  time  to  time  agree  upon  — Held, 
thai,  although  there  was  no  other  meeting' 
during  the  week,  one  which  was  not  the  result 
of  agreement  or  appointment  at  a  previous 
meeting,  was  not  valid  under  the  deed. 

The  plaintiffs  were  trustees  of  a  joint- 
stock  company,  called  "  the  Cornwall  and 
Devonshire  Mining  Company."  Defendant 
was  a  proprietor,  or  shareholder,  in  that 
company,  and  an  action  had  been  brought 
against  him  for  the  amount  of  an  instalment 
of  51.  upon  each  of  twenty  shares  that  he 
held. 


The  declaration  set  forth  the  provisions 
of  a  certain  indenture  entered  into  between 
the  parties  to  the  formation  of  the  company, 
and  binding  upon  all  the  proprietors.  This 
deed  witnessed,  that  the  affairs  of  the  com- 
pany should  be  managed  by  a  board  of  di- 
rectors, with  power  to  make  calls  at  dis- 
cretion upon  the  shareholders  for  payments 
npon  shares,  not  exceeding  the  nominal 
amount  of  the  said  shares.  It  was  agreed, 
that  any  three  of  the  body  of  directors 
should  constitute  a  valid  board,  and  that  they 
should  meet  together,  without  notice  or  sum- 
mons, once  in  every  week  at  the  least,  at  the 
house  or  office  of  the  company,  on  and  at 
such  day  and  hour  as  they  should  from  lime 
to  time  agree  upon.  It  was  further  provided, 
that  a  special  board  might  at  any  time  be 
summoned  by  any  three  directors,  upon  con- 
dition of  their  sending  written  notices,  sign- 
ed by  themselves,  and  countersigned  by  the 
secretary,  so  as  to  give  two  clear  days'  no- 
tice of  the  intended  meeting  to  the  other 
directors.  The  averment  in  the  declaration 
was,  that  the  defendant  was  legally  a  pro- 
prietor under  the  indenture,  and  held  twenty 
shares  of  50/.  each  ;  that  35/.  remained  un- 
paid on  each  share,  and  that,  at  a  meeting  of 
directors,  on  the  14th  September  1826,  duly 
convened  agreeably  to  the  provisions  of  the 
deed,  a  call  of  51.  per  share,  to  be  paid  on 
or  before  13th  October  following,  had  been 
resolved  upon  :  in  consequence  of  this  re- 
solution, 100/.  had  been  demanded  of  defen- 
dant, which  demand  had  not  been  complied 
with,  whereupon  breach  of  contract  was  as- 
signed. 

The  defendant  pleaded,  first,  non  est  fac- 
tum ;  and  secondly,  that  there  was  no  such 
meeting  of  a  board  of  directors  of  the  said 
company,  duly  convened  and  held,  in  con- 
formance with  the  regulations  and  con- 
ditions in  that  behalf,  contained  in  the  alleged 
indenture. 

At  the  trial,  before  Lord  Tenterden,  at 
the  Middlesex  Sittings  after  last  term,  it 
was  proved,  that  a  meeting,  consisting  of 
three  directors  and  the  secretary,  was  held 
on  the  14th  September  1826,  at  which  a  re- 
solution was  duly  recorded  on  the  minutes, 
that  a  call  of  5/.  upon  each  share  should  be 
made.  But,  it  appeared,  that  this  meeting 
was  not  held  in  pursuance  of  adjournment 
from  any  previous  meeting ;  and  that  in  fact 
no  meeting  had  been  held  by  the  directors 
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since  the  8th  August.  Upon  this,  it  was 
contended  by  the  defendant's  counsel,  that 
the  plaintiffs  must  be  nonsuited,  as  they  had 
failed  to  shew,  that  the  board  of  directors, 
at  which  the  call  was  made,  was  one  legally 
convened  according  to  the  conditions  of  the 
deed.  This  was  not  a  special  board  ;  for 
no  notice  had  been  given.  Neither  was  it 
such  "  weekly  meeting,"  as  was  contem- 
plated by  the  deed ;  for  the  weekly  meet- 
ings were  to  be  held  by  adjournment  from 
a  previous  meeting,  at  such  day  and  hour  as 
should  be  from  time  to  time  agreed  upon. 
Now,  here,  there  was  no  evidence  of  previ- 
ous agreement  of  any  kind  amongst  the 
directors. 

The  plaintiff's  counsel  contended,  on  the 
contrary,  that  the  fact  of  the  directors  hav- 
ing met,  without  notice  or  summons,  must 
be  taken  as  evidence,  that  they  had  so  agreed 
to  meet  at  some  prior  meeting.  They  found 
the  fact  of  the  meeting  itself,  along  with  the 
proceedings  of  the  directors  there  assembled, 
regularly  entered  in  the  books  of  the  secre- 
tary, and  signed  by  the  chairman ;  and  it 
would  be  necessary  to  assail  the  character 
of  these  minutes  before  they  could  refer  to 
anterior  acts.  It  could  not  have  been  con- 
templated, in  the  formation  of  the  company, 
that  there  should  not  be  a  discretionary 
power  lodged  somewhere  to  meet  suddenly, 
and  without  notice,  upon  emergencies,  to 
act  for  the  protection  or  benefit  of  the  pro- 
perty. For  the  convening  of  aopecial  board, 
five  days  must  be  consumed  in  formalities. 
But,  in  the  mean  time,  some  accident  might 
happen,  the  mines  might  be  flooded,  or  some 
unexpected  occurrence  might  render  it  es- 
sential that  a  board  should  be  held  to  take 
steps  against  the  probable  destruction  of 
the  company. 

Lord  Tenterden. — In  the  case  of  a  partner- 
ship like  this,  consisting  of  a  large  number 
of  persons,  who  invest  a  small  number  with 
the  management  of  their  affairs,  laying  down 
certain  regulations  for  their  conduct  in  the 
deed,  by  which  they  so-  intrust  them,  it  is 
very  important  that  such  regulations  should 
be  strictly  observed.  Among  the  regula- 
tions of  the  deed  in  this  case,  are  provisions 
respecting  the  meetings  of  the  directors ; 
and  it  is  provided,  that  some  meetings  may 
be  held  without  summons  or  notice,  whilst 
others,  which  are  described,  are  to  be  held 
only  upon  summons  and  notice.     The.ques- 


tion  is,  whether  the  meeting  of  the  14tb 
September  belonged  to  either  of  these  classes. 
The  clause  respecting  the  meetings  without 
summons  or  notice,  requires,  that  they 
should  be  weekly  meetings,  and  held  at  such 
day  and  hour  as  the  directors  should  from 
time  to  time  agree  upon.  It  appears,  there- 
fore, to  me  that,  in  order  to  make  a  meeting 
without  notice  good,  under  the  provisions 
of  this  deed,  it  must  be  held,  agreeably  to 
appointment  by  some  previous  meeting. 
If  such  appointment  be  not  previously  made, 
then,  I  think  the  meeting  will  not  be  good 
without  notice  being  given,  and  summons 
issued  in  the  form  prescribed.  I  take  the 
intention  of  the  deed  to  have  been,  to  pro- 
vide against  business  being  transacted,  or 
meetings  being  held,  unknown  to  the  other 
directors.  If,  indeed,  this  were  not  pro- 
vided against,  it  would  be  in  the  power  of 
any  three  of  the  directors,  supposing  the 
chairman  or  deputy  chairman  to  be  one,  to 
meet  and  dispose  of  the  property  of  the  com- 
pany, unknown  to  the  other  proprietors. 
This  certainly  could  not  have  been  the  in- 
tention of  the  deed  ;  and  as  the  meeting  of 
the  14th  September  was  held  without  pre- 
vious appointment  from  any  other  meeting, 
and  also,  without  summons,  it  was  not  a 
legal  meeting ;  and  the  objection  against  it 
must  prevail. 

Accordingly,  the  plaintiff  was  nonsuited. 

Mr.  Campbell  now  moved  to  set  aside  the 
nonsuit.  He  relied  upon  the  same  argu- 
ments as  had  been  urged  at  the  trial. 

The  Court  were  unanimously  of  opinion, 
that  the  meeting  of  the  1 4th  September  was 
not  legal,  because  there  had  been  no  pre- 
vious agreement  among  the  directors  to 
meet  on  that  day. 

Rule  refused. 


1827.   7   doe  dem.  morgan  p. 
May  18.  J    morgan. 

Devise — Property. 

Testator,  without  any  introductory  clause, 
devised  "  all  my  property  and  effects  of  all 
claims  I  shall  have  I  give  to  my  brother 
J.  M"  In  a  subsequent  /part  of  the  will  he 
used  the  word  "  property"  in  a  sense  clearly 
applicable  only  to  personal  property : — Hela\ 
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that  under  this  devise  J.  M.  was  entitled  to 
take  the  real  estate  of  the  testator. 

This  was  an  action  of  ejectment,  tried  be- 
fore Mr.  Justice  Burrough,  at  the  Summer 
Assizes  for  Hereford ;  the  facts  whereof, 
raising  a  question  of  law,  were  put  into  the 
form  of  a  special  case  for  the  decision  of 
this  Court  That  question  was,  whether 
the  words  of  a  will,  under  which  the  defen- 
dant was  in  possession  of  premises  respect- 
ing which  the  action  was  brought,  would 
pass  real  property.  The  following  is  a  li- 
teral copy  of  the  will : 

"  Jan*.  3,  1822.— In  the  name  of  God 
amen.  I  give  to  William  as  in  the  bond 
500  during  his  life  to  Howell  Jones  ap- 
prentice if  he  will  wake  a  sobor  life  with 
the  securiety  of  porson  of  the  parish  where 
he  lives  the  sum  of  51.  per  year  and  all 
my  property  and  effects  of  all  claims  I  shall 
have  I  give  to  my  brother  John  Morgan 
of  Tule  Glase  in  Craybut.  My  mother  is 
at  liberty  to  give  1000/.  of  my  property 
where  she  please  of 

"  This  is  my  last  will  by  me 

"  David  Morgan." 
"  Attested  by  three  witnesses." 

Mr.  Campbell  for  the  heir-at-law. — This 
will  is  extremely  illiterate,  almost  unintel- 
ligible, and  does  not  pass  real  property.  It 
applies,  and  was  intended  by  the  testator  to 
apply,  only  to  the  personalty.  There  are 
no  introductory  words  to  indicate  an  inten- 
tion to  dispose  of  real  property,  and  the 
heir-at-law  is  not  once  mentioned,  which  last 
fact  is  not  unworthy  of  observation.  But 
the  most  material  circumstance  is,  that  in 
the  latter  part  of  the  will  the  word  property 
is  again  used  by  the  testator  in  a  sense  evi- 
dently limited  to  personal  property.  By 
thus  applying  the  expression  clearly  to  per- 
sonal property  only,  the  testator  explains 
and  qualifies  the  meaning  which  he  intends 
to  be  attached  to  it.  This  would  be  the 
effect,  although  there  were  an  introductory 
clause,  shewing  an  intention  to  dispose  of 
his  real  estate  :  Doe  dem.  Spearing  v.  Buck' 
net ;  (1)  and  a  fortiori  will  it,  where  there  is 
no  such  clause :  Roe  dem.  Helling  v.  Yeud, 
(2)  Doe  dem*  Bunny  v.  Rout,  (3)  Doe  dem. 

(1)  6  Term  Rep.  610. 
(9)  £  New  Rep.  214. 
(3)  T  Taunt.  T9. 


Hurrell  and  another  v.  Hurrell  and  others. 
(4)  The  cases  of  Doe  dem.  Burkitt  v. 
Chapman,  (5)  Doe  dem.  Andrew  and  others 
v.  Lainchbury,  (6)  Doe  lessee  of  Wall  v. 
Langlands,  (7)  may  seem  adverse,  but  the 
intention  of  the  testator  in  all  those  cases 
was  clear.  Here,  however,  the  intention 
is  at  the  least  doubtful,  and  if  doubtful,  the 
inference  of  law  is  in  protection  of  the 
heir. 

Mr.  Taunton,  contra1. — The  word  pro~ 
perty  is  itself  a  word  of  very  large  import ; 
and,  if  not  clearly  intended  by  the  testator 
to  be  used  in  a  confined  sense,  would  carry 
real  property.  If  dependence  is  to  be 
placed  on  explanatory  words,  the  expres- 
sion effects,  also  used  by  the  testator,  indi- 
cates an  intention  to  dispose  of  both  real 
and  personal  property.  Effects  are  per- 
sonal property  only :  Doe  dem.  Hick  v. 
Dring.  (8) 

[He  was  here  stopped  by] 

The  Lord  Chief  Justice. — This  is  certainly 
an  unlettered  will ;  but,  I  think,  that  no 
man,  however  illiterate,  would  use  the  word 
property  without  meaning  thereby  to  pass 
the  whole  of  his  estate.  Here  the  only 
doubt  respecting-  the  intention  of  the  tes- 
tator arises  from  his  subsequent  gift  to  his 
mother,  where  the  expression  undoubtedly 
is  employed  in  the  limited  signification, 
which,  it  has  been  contended,  we  should 
give  to  it  in  the  former  part  of  the  will.  I 
admit  that  this  does  create  some  degree  of 
uncertainty,  but  1  do  not  think  the  uncer- 
tainty is  sufficient  to  destroy  the  certainty 
and  effect  of  the  expression  property  as  used 
in  the  first  instance,  or  to  induce  us  to  say 
that  the  testator  has  not  disposed  of  his 
real  as  well  as  his  personal  estate. 

Mr.  Justice  Bay  ley. — I  concur  in  the 
opinion  that  the  testator  has,  by  this  will, 
disposed  of  his  real  estate.  All  here  de- 
pends upon  intention,  and  I  think  it  may 
be  clearly  collected  from  the  whole  of  the 
will,  though  it  is  illiterate,  that  the  testator 
intended  to  leave  the  property  now  in  ques- 
tion to  the  defendant. 


s 


4)  5  Barn.  &  Aid.  18. 

5)  1  H.  B.  223. 

(6)  11  East,  *90. 

(7)  14  East,  370. 

18)  4  Maul.  &  Se»w.  448. 
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Mr.  Justice  Holroyd  and  Mr.    Justice 
Littlcdale  concurred,  and  accordingly, 

Verdict  for  defendant. 


26.  J 


1827 
May  26 

Arbitration. 


RAWSTllORN  V.  ARNOLD. 


1.  In  a  rule  nisi  to  set  aside  an  award,  it 
is  not  necessary  to  specify  in  detail  the  oft- 
jections  to  the  award,  provided  the  objections 
are  so  specified  in  the  affidavit  upon  which  the 
rule  is  obtained. 

9,.  Where  the  rule  is  made  "  in  a  cause,9* 
the  regulations  of  the  9  and  10  WU.  3.  c.  15. 
do  not  apply.  But  the  Court  will  not  listen  to 
an  application  to  set  aside  an  award,  which  is 
not  made  within  the  time  allowed  to  move  for 
a  new  trial,  unless  adequate  grounds  for  in* 
dulgence  be  shewn. 

By  an  order  of  Nisi  Prius,  which  was  af- 
terwards made  a  rule  of  court,  this  cause, 
and  "  all  matters  in  difference  between  the 
parties,"  were  referred  to  an  arbitrator.  The 
award,  directing  a  verdict  to  be  entered 
for  the  defendant,  was  made  on  the  28th  of 
December  last.  A  rule  was  obtained  by 
the  Attorney  General  in  this  term,  to  set 
aside  the  award,  on  affidavit,  that  certain 
matters,  alleged  to  have  been  in  difference, 
were  not  mentioned  in  the  award,  and  were, 
in  fact,  left  undecided. 

Mr.  Serjeant  Cross  shewed  cause. — The 
Court  will  not  sanction  this  tardy  applica- 
tion. If  the  parties  had  grounds  for  this 
rule  they  should  have  come  before  the  Court 
in  Hilary  ;  for  the  award  was  made  in  De- 
cember, and  early  in  the  following  month  of 
January  judgment  was  entered  up.  Now, 
by  the  9  and  10  W.  3.  c.  15.  it  is  required 
that  application  to  set  aside  an  award  be 
made  "  before  the  last  day  of  the  next  term 
after  such  arbitration  or  umpirage  made  and 
published  to  the  parties."  But  there  is  a 
substantial  objection  to  the  rule.  It  does 
not  specify  the  matters  to  which  it  refers  as 
having  been  left  undecided  :  and  this  is  im- 
perative by  the  rule  of  court  made  in  Easter 
term,  %  Geo.  4  ;  (1)  that  rule  is  in  the  fol- 
lowing words  :    "It  is  ordered,  that  in  fu- 

(1)  4  Barn.it  Aid.  539. 


ture,  where  a  rule  to  shew  cause  is  obtained 
in  this  court  to  set  aside  an  award,  the 
several  objections  thereto,  intended  to  be 
insisted  upon  at  the  time  of  making  such 
rule  absolute,  shall  be  stated  in  the  rule  16 
shew  cause." 

Lord  Tenterden. — The  affidavit  specifies 
the  matters,  and  that,  coupled  with  the  rule, 
is  sufficient  to  explain  the  nature  of  the  ob- 
jection to  the  award. 

The  Attorney  General  in  support  of  the 
rule. — This  reference  was  made  by  a  role 
of  court  in  a  cause,  and  was  not  a  reference, 
therefore,  to  which  the  statute  of  the  9  and 
10  Wil.  3.  15,  making  it  obligatory  upon 
the  party  to  apply  to  the  court  before  the 
end  of  the  ensuing  term,  applies.  Nor 
does  it  appear  that  the  plaintiff  had  notice 
of  the  award  in  time  to  make  his  application 
in  Hilary,  and  the  act  particularly  refers  to 
the  time  of  publication.  The  defendant 
has  nowhere  alleged  that  there  was  time. 

Lord  Tenterden. — I  do  not  think  it  was 
incumbent  on  the  defendant  to  shew  that 
the  plaintiff  had  timely  notice  of  the  award. 
It  is  for  the  party  making  an  application  to 
the  Court,  after  the  ordinary  time  allotted* 
to  shew  a  reason  for  the  delay ;  and  it  was, 
therefore,  for  the  plaintiff  to  swear  that  he 
had  not  due  notice  of  the  award,  if  that 
were  the  fact.  The  statute,  it  is  true,  does 
not  apply  to  this  case,  because  the  refer- 
ence was  not  made  under  the  statute,  but  by  a 
rule  of  court ;  but  then  the  party  who  seeks 
to  disturb  the  decision  of  an  arbitrator  is 
expected  to  make  his  application  within  the 

?eriod  allowed  for  moving  for  a  new  trial, 
f,  however,  any  sufficient  ground  were 
shewn  for  asking  indulgence,  the  Court 
might  not  insist  upon  a  rigid  compliance 
with  the  rule. 

Rule  discharged. 


1827.      >      HUGHES    V.     HUMPHRKY8    AND 

May  29.  §  another. 

Indenture  of  Apprenticeship — Pleading. 

A  covenant  in  an  indenture  of  apprentice' 
ship,  to  instruct  and  provide  for  an  appren- 
tice, does  not  make  the  master  answerable  for 
the  acts  of  the  apprentice,  or  render  hhn 
liable  to  an  action  for  breach  of  covenant,  in 
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case  the  apprentice  refuses  to  be  taught,  ab- 
sents himself  from  the  service,  or  disqualifies 
himself  from  serving  in  tJiat  capacity. 

Therefore,  in  an  action  of  covenant  by  the 
father  of  an  apprentice  against  the  master, 
for  not  using  las  best  endeavours  to  teach, 
and  make  provision,  according  to  the  condi- 
tions of  the  indenture,  a  plea  that  until  a 
certain  time  the  master  did  so  teach  and  pro- 
vide, Sfc,  but  that  the  apprentice,  without 
license  or  consent,  had  then  quitted  the  ser- 
vice, and  had  never  returned,  was  held  a  suf- 
ficient answer. 

And,  therefore,  also,  where  the  rejoinder 
alleged  that  the  apprentice  had  enlisted  as  a 
common  soldier,  and  that  the  plaintiff  did  not 
request  the  defendant,  to  receive  him  back,  nor 
did  the  apprentice  offer  to  return ;  and  the 
surrejoinder  stated,  that  the  defendants  had 
wholly  discharged  the  apprentice  from  re- 
turning and  offering  to  return : — it  was  held, 
that  the  surrejoinder  was  bad,  as  it  ought,  at 
leasts  to  have  alleged  an  offer  to  return. 

Covenant. 

The  declaration  stated,  that  by  a  certain 
indenture  of  apprenticeship,  made  between 
the  plaintiff  of  the  first  part,  Owen  Hughes 
of  the  second  part,  and  defendants  of  the 
third  part ;  defendants  did  covenant,  pro- 
mise, and  agree,  to  and  with  the  plaintiff, 
his  executors,  &c,  that  they,  the  said  de- 
fendants, would  use  their  best  endeavours 
to  teach  and  instruct  Owen  Hughes  in  the 
business  and  profession  of  surgery  and  phar- 
macy, and  all  other  the  branches  of  the 
same ;  and  also  to  find  and  provide  for 
Owen  Hughes  good,  sufficient,  and  suitable 
meat,  drink,  and  lodging,  during  the  term 
of  five  years  next  ensuing  from  the  day  of 
the  date  of  the  indenture.  Breach :  that  the 
defendants  did  not,  nor  would,  after  the 
making  of  the  indenture,  use  their  best  en- 
deavours to  teach  and  instruct  Owen  Hughes 
in  the  business  or  profession  of  surgery  and 
pharmacy  during  the  said  term ;  but,  on 
the  contrary  thereof,  they,  the  said  defen- 
dants, afterwards,  and  after  the  making  of 
the  indentures,  and  before  the  expiration  of 
the  term,  to  wit,  on  the  5th  of  October,  in 
the  year  of  our  Lord  1825,  at  &c,  wholly 
refused  then,  or  at  any  other  time,  to  teach 
or  instruct  Owen  Hughes  in  the  said  busi- 
ness and  profession,  contrary  to  the  tenor 
and  effect,  true  intent  and  meaning,  of  the 


indenture,  and  of  the  covenant  of  the  defen- 
dants. Secondly,  that  the  said  defendants 
did  not,  nor  would,  after  the  making  of  the 
said  indenture,  find  and  provide  for  Owen 
Hughes  good,  sufficient,  and  suitable  meat, 
drink,  and  lodging  during  the  said  term ; 
but,  on  the  contrary  thereof,  afterwards,  to 
wit,  on  &c.  at  &c,  discharged  him,  the  said 
Owen  Hughes,  from  their  employ,  and  ne- 
glected, and  then  and  there  wholly  refused 
then  or  at  any  other  time  to  receive  him 
into  their  employ,  or  to  find  and  provide 
for  him  good,  sufficient,  and  suitable  meat, 
drink,  and  lodging,  or  to  use  their  best  en- 
deavours to  teach  apd  instruct  Owen  Hughes 
in  the  business  or  profession  of  surgery  and 
pharmacy,  and  all  other  the  branches  of  the 
same,  or  to  find  for  Owen  Hughes  good, 
sufficient,  and  suitable  meat,  drink,  and 
lodging,  according  to  the  covenant  of  the 
defendants,  and  thereby  then  and  there  dis- 
charged Owen  Hughes  from  their  service 
and  employ. 

Plea : — that  Owen  Hughes,  after  the 
making  of  the  indenture,  and  before  the 
expiration  of  the  term  of  five  years  in 
the  indenture  mentioned,  to  wit,  on  &c.  at 
&c,  without  the  license  or  consent  of  the 
defendants,  or  either  of  them,  wrongfully  de- 
serted from,  and  left  the  service  and  employ 
of  the  defendants,  his  masters,  and  did  not 
at  any  time  afterwards  return  into  such  ser- 
vice or  employ,  but  hath  thence  continually 
hitherto  continued  absent  therefrom ;  and 
the  defendants  further  say,  that  they  did 
continually,  from  and  after  the  making  of 
the  said  indenture,  until  the  said  Owen 
Hughes  so  deserted  and  left  the  service 
and  employ  of  the  said  defendants  as  afore- 
said, use  their  best  endeavours  to  teach  and 
instruct  Owen  Hughes  in  the  business  of 
surgery  and  pharmacy,  and  all  other  the 
branches  of  the  same ;  and  did  also,  during 
all  that  time,  find  and  provide  for  the  said 
Owen  Hughes,  good,  sufficient,  and  suit- 
able meat,  drink,  and  lodging,  according  to 
the  form  and  effect  of  the  indenture,  and  of 
the  covenant  of  the  defendants  in  this  behalf* 

Replication,  to  so  much  of  the  said  plea 
as  relates  to  the  time  when  &c,  and  subse- 
quent to  the  5th  October  1825,  that  after 
Owen  Hughes  so  left  the  service  and  employ 
of  the  defendants  as  aforesaid,  and  during 
the  term  in  the  indenture  mentioned,  and 
before  the  exhibiting  of  the  bill  of  the  plain- 
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tiff  in  this  behalf,  to  wit,  on  the  5  th  Octo- 
ber 182.5,  at  &c,  the  defendants  wholly 
refused  then,  or  at  any  other  time,  to  receive 
back  Owen  Hughes  into  their  service  or 
employ  as  such  apprentice  of  the  defendants 
as  aforesaid. 

Rejoinder :  that  before  the  time  of  the 
said  supposed  refusal,  in  the  replication  to 
the  said  part  of  the  said  plea  of  the  said  de- 
fendants mentioned,  and  before  the  exhi- 
biting the  bill  of  the  plaintiff  in  this  behalf, 
to  wit,  on  the  5  th  of  October,  in  the  year  of 
our  Lord  1825,  at  &c,  Owen  Hughes  en- 
listed and  entered  into  the  service  of  his 
Majesty  as  a  common  soldier,  and  remained 
and  continued  in  the  service  of  his  Majesty 
as  such  common  soldier  as  aforesaid  for  a 
long  space  of  time,  to  wit,  hitherto,  and  was 
thereby  during  all  that  time  wholly  inca- 
pacitated from  serving  the  defendants  as 
such  apprentice  as  aforesaid ;  and  the  de- 
fendants further  say,  that  the  plaintiff  did 
not  at  any  time  after  Owen  Hughes  so 
quitted  and  left  the  service  and  employ  of 
the  defendants  as  such  apprentice  as  afore- 
said, and  before  Owen  Hughes  enlisted  as 
such  soldier  as  aforesaid,  or  at  any  other 
time,  request  the  defendants  to  receive 
back  Owen  Hughes  into  their  service  as 
such  apprentice,  when  Owen  Hughes  was 
ready,  and  willing,  and  capable  of  returning 
into  such  service ;  nor  did  Owen  Hughes 
tender  himself  to  the  defendants,  or  offer, 
during  that  time,  to  return  into  their  service 
or  employ,  contrary  to  the  covenant  of  the 
said  defendants. 

Surrejoinder :  that  a  little  time  after  Owen 
Hughes  so  enlisted  and  entered  into  the 
service  of  his  Majesty  as  a  common  soldier, 
as  in  the  rejoinder  of  the  defendants  is  in 
that  behalf  alleged,  to  wit,  on  the  5th  day 
of  October,  in  the  year  of  our  Lord  1825,  to 
wit,  at  &c,  the  defendants  refused  then  or 
ever  to  receive  back  Owen  Hughes  into  their 
service  and  employ  as  such  apprentice  as 
aforesaid,  and  then  and  there  wholly  dis- 
charged Owen  Hughes  from  their  said  ser- 
vice and  employ  as  such  apprentice  as  afore- 
said, and  discharged  him,  Owen  Hughes, 
from  returning  or  offering  to  return,  then  or 
ever,  into  the  service  of  the  defendants  as 
such  apprentice  as  aforesaid. 

General  demurrer,  and  joinder. 

Mr.  O.  Russell,  in  support  of  the  demur- 
rer.— It  is  objected,  on  the  part  of  the  plain- 


tiff, that  the  plea  is  bad,  because  it  offers  no 
legal  excuse  for  the  non-performance  of  the 
covenant  But  it  alleges  that  which  shews, 
that  there  was  no  wilful  breach  by  the  de- 
fendants, as  it  states,  that  the  apprentice 
wrongfully  deserted  and  never  returned  to 
their  service,  thereby  putting  himself  out  of 
a  situation  to  be  instructed.  It  is  also  said, 
that  the  rejoinder  is  bad,  because  it  does  not 
directly  deny  the  allegation  in  the  replica- 
tion, that  the  defendants  wholly  refused  to 
receive  back  the  apprentice,  and  thereby 
discharged  him.  The  rejoinder,  however, 
clearly  sets  forth  facts  which  amount  to  a  de- 
nial, and  shews  that  the  apprentice  had  been 
discharged,  not  by  them,  but  by  his  own 
act,  and  by  operation  of  law.  That  he  had 
incapacitated  himself  from  serving  in  that 
character,  by  enlisting  as  a  soldier ;  and  had 
never  returned  or  offered  to  return.  The 
statement  of  the  fact  of  enlisting  as  a  com- 
mon soldier,  is  a  sufficient  answer.  This 
covenant  must  be  construed  upon  the  rule 
by  which  the  construction  of  all  covenants 
is  governed,  namely,  the  intent  of  the  par- 
ties. It  could  never  have  been  intended, 
that  the  masters,  in  case  of  the  apprentice 
deserting,  should  seek  out  and  follow  him 
wherever  he  might  go,  in  order  to  give  him 
instruction.  The  dictum  of  Mr.  Justice 
Bay  ley,  in  JVinstonev.  Linn,  (I)  and  the  case 
of  Brown  v.  Cuff,  (2)  fully  establish  that  a 
sufficient  excuse  is  alleged  in  the  rejoinder ; 
nor  is  it  necessary  to  call  in  aid  all  that  is 
there  laid  down  in  the  present  case.  The 
rejoinder,  then,  is  a  sufficient  answer ;  and 
the  surrejoinder  is  manifestly  bad,  as  it  does 
not  traverse  one  of  the  facts  alleged  in  the 
rejoinder  ;  and  consequently  the  defendants 
ought  to  have  judgment. 

Mr,  Rumball,  contra. — The  surrejoinder 
answers  the  rejoinder.  It  states  absolutely, 
that  the  defendants  discharged  the  appren- 
tice. That  differs  from  a  tender  and  re- 
fusal pro  hoc  vice,  and  is  a  continuing  refusal 
during  the  whole  of  the  term,  and  renders 
the  fact  of  disability  immaterial. 

[Mr.  Justice  Bay  ley. — In  the  replication, 
certain  facts  are  stated,  and  it  is  said,  die 
apprentice  was  thereby  discharged.  In  the 
surrejoinder,  the  discharge  is  stated  as  a 
substantive  fact.    This  may  be  a  departure.] 

(1)  1  Bmrn.  &  Cress.  297. 

(2)  5  Price,  297,  467. 
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Ramthorne  v.  Johnson  (3)  shews,  that  the 
averment  of  the  apprentice  being  ready  and 
willing  to  return,  was  not  necessary.  The 
discharge  was  equivalent  to  a  refusal  ever 
again  to  receive,  and  dispensed  with  the  ne- 
cessity of  an  offer  to  return :  Jones  v.  Bark- 
ley.  (4)  The  plea  also  is  bad,  as  it  contains 
no  answer  to  the  breaches  of  covenant  al- 
leged. The  covenant  is  absolute  to  per- 
form two  things,  namely,  to  instruct,  and  to 
provide  meat,  &c.  From  the  performance 
of  neither  of  these  undertakings  are  the  de- 
fendants released,  by  the  desertion  of  the 
apprentice,  since  the  rule  of  law  is,  that  "if 
a  condition  be  to  do  a  thing  to  a  stranger, 
who  refuses  to  accept  it,  this  does  not  ex- 
cuse, for  he  (the  party  making  the  condi- 
tion) took  upon  himself  to  do  it :"  Corny ns's 
Dig. ;  (5)  Lamb's  case ;  (6)  Doughty  v.  Neal; 
(7)  Hcsketh  v.  Gray;(B)  and  Worsley  v. 
Wood.  (9)  The  apprentice  in  this  case  was 
a  stranger,  as  it  will  not  be  intended,  with- 
out an  express  averment,  that  he  executed 
the  indenture :  Hollingstvorth  v.  Ascue;  (10) 
Moor  v.  Jones ;  (11)  and  Ashmore  v.  Rip* 
ley.  (12)  The  doctrine  and  authorities  as 
to  a  stranger,  therefore,  here  apply  :  Branch 
v.  Ewington9(l$)  and  Cumming  v.  i/if/,(l4) 
are  however,  more  immediately  in  point,  as 
there,  it  was  held,  that  the  father  of  an  ap- 
prentice, who  was  a  party  to  the  indenture, 
and  covenanted  that  he  should  serve  faith- 
fully, was  answerable  for  the  performance 
of  the  covenants  by  the  son.  The  masters, 
moreover,  are  properly  liable,  because,  by 
the  statute  of  Elizabeth,  they  had  power  to 
summon  the  apprentice,  and  force  him  to 
return,  which  the  father  had  not. 

Mr.  Justice  Bay  ley. — I  fully  agree  with 
the  principle,  that  a  man  may  covenant  for 

(3)  1  East,  202,  and  Co.  Litt.  307  a. 

(4)  2  Doug.  694. 

(5)  Condition,  1. 14 ;  1  Rol.  4*5, 1. 30—50, 

(6)  5  Co.  24. 

(7)  lSaond.  216. 

(8)  Sayer,  185. 

(9)  6  Term  Rep.  710.  See  also  Co.  Litt.  2086, 
f09a ;  Routledge  v.  Barrel!,  1  H.  Bl.  254 ;  Oldham 
v*  Benrick,  2  H.  Bl.  677,  note  ;  More  v.  Moreoomb, 
Cro.  Elix.  716,  s.  c.  ib.  864;  Quick  v.  Ludboizow, 
3  BoIbc  30. 

(10)  Cro.  Elk.  355. 

(11)  2  Lord  Raym.  1541. 

(12)  Cro.  Jac.  420. 

(13)  Dong.  518. 

(14)  3  Barn.  &  Aid.  59. 

Vol.  V.  K.B. 


the  act  of  a  third  person,  and  that  such  a  co- 
venant must  be  made  and  performed  at  the 
risk  of  the  person  entering  into  it.     Here, 
however,  as  it  seems  to  me,  the  defendants 
have  not  covenanted   in  the  manner  con- 
tended for,  and  do  not  fairly  come  within 
the  principle  referred  to.     The  declaration 
sets  out  the  covenant  contained  in  an  inden- 
ture of  apprenticeship,  which  was,  that  the  de- 
fendants would  use  their  best  endeavours  to 
teach  and  instruct  Owen  Hughes,  in  their 
business,  and  would  provide  him  with  suffi- 
cient and  suitable  meat,  &c.     Now  the  ge- 
neral character  of  apprentice  deeds  is,  that 
there  are  three  parties  to  them — the  master, 
the  apprentice,  and  a  third  person,  to  under- 
take, on  the  part  of  the  apprentice,  that  he 
will  serve,  and  to  receive  the  undertaking 
of  the  master  on  the  behalf  of  that  appren- 
tice.    The  apprentice  then  is  not  a  stranger 
to  this  third  person,  but  stands  in  a  quite 
different  relation  to  him.     The  nature  of 
that  relation  appears  from  the  case  of  Branch 
v.  Ewington,  which    has  been  cited,  and 
which,  instead  of  confirming  the  position, 
that  the   masters  were  answerable  for  the 
act  of  the  apprentice,  is  directly  opposed  to 
it.     That  was  an  action  by  a  master  against 
the  father  of  an  apprentice :  this  is  the  re- 
verse.    There,  it  was  decided,  that  the  ob- 
ligation to  force  the  apprentice  to  serve  was 
upon  the  third  person,  who  had  engaged 
expressly  that  he  should  serve ;  here,  on 
the  *  contrary,  it  is  attempted  to  cast  that 
obligation  upon  the  master,  who  has  made 
no  such  undertaking.     The  plea,  in  my  opi- 
nion, is  sufficient,  as,  in  effect,  it  states  this : 
"  I  did  perform  the  covenant  so  long  as  the 
apprentice  gave  me  an  opportunity  of  doing 
so.'1     This,  as  it  seems  to  me,  is  all  that  was 
covenanted  to  be  done  by  the  master  ;  and 
he  shews  by  his  plea,  that  he  has  used  his 
best  endeavours  to  instruct,  and  has,  within 
the  meaning  of  the  indenture,  provided  suffi- 
cient and  suitable  meat,  drink,  and  lodging 
to  the  extent  of  his  liability.     Supposing 
then  that  the  plea  is  good,  the  subsequent 
pleadings  are  bad.     In  answer  to  that  plea, 
the  replication  alleges  a  refusal  by  the  de- 
fendants again  to  receive  Owen  Hughes 
into  their  service,  and  to  perform  the  other 
stipulations  in  their  covenant  as  to  instruct- 
ing and  providing  for  him ;  and  that  thereby 
they  discharged  him.     The  rejoinder  meets 
this  allegation  by  the  statement,  that  the 
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apprentice  had  deserted,  and  had  contracted 
a  relation  which  incapacitated  him  from  re- 
turning to  their  service ;  and  unless  the 
plaintiffs,  in  reply  to  this  rejoinder,  allege 
at  least  an  offer  to  return,  the  defendants 
clearly  cannot  be  liable  for  a  breach  of  co- 
venant, in  not  taking  him  back. 

Mr,  Justice  Holroyd. — I  think  that  in  this 
case,  the  defendants  ought  to  have  the  judg- 
ment of  the  Court.  The  plea,  as  it  appears 
to  me,  is  a  sufficient  answer  to  the  breaches 
of  covenant  averred  in  the  declaration,  and 
is  not  avoided  by  the  subsequent  pleadings 
of  the  plaintiff.  The  general  rule  as  to  the 
performance  of  a  covenant  relating  to  a 
stranger  is  not  disputed ;  but  the  appren- 
tice in  this  case  stands  in  a  different  situa- 
tion with  respect  to  the  defendants.  The 
express  averment,  that  the  deed  was  exe- 
cuted by  the  apprentice  and  the  plaintiff,  is 
immaterial,  as  it  is  stated,  that  they  were 
parties.  In  instruments  of  this  nature,  the 
intention  is,  that  the  master  shall  use  his 
best  endeavours  to  instruct  the  apprentice, 
and  his  covenant  is  to  that  effect ;  but  the 
apprentice,  or  a  third  person  on  his  part, 
covenants  that  he  will  receive  such  instruc- 
tion. 

Mr.  Justice  LittTedale. — I  agree  in  the 
opinion,  that  our  judgment  should  be  for 
the  defendants.  The  act  of  the  apprentice 
has  rendered  it  impossible  for  the  defen- 
dants to  perform  their  covenant.  It  is  ob- 
jected, indeed,  that  the  apprentice  is  a  stran- 
ger, and,  therefore,  that  notwithstanding  his 
absence,  the  defendants  are  liable  for  the 
non-performance  of  their  agreement.  In 
some  sense  he  may  be  considered  a  stranger, 
as  it  is  not  stated,  that  he  sealed  the  deed : 
but  I  think  that  his  default  is  the  default  of 
the  plaintiff,  and  not  of  the  defendants ;  and 
consequently  is  a  sufficient  answer  to  the 
action. 

Judgment  for  the  defendants. 


Mav  28      i   B*NNETT  r*  APPERLBY,  CLERK* 

Sequestration. 

A  tvf it  of  sequestration  tieed  not  be  publish- 
ed before  the  levari  facias,  on  which  it  has 
issued,  is  returnable. 

It  is  not  necessary  that  a  copy  of  suck 


writ,  for  the  purpose  of  publication,  should  be 
fixed  upon  the  church  door,  if  that  is  not  tlte 
ordinary  mode  of  publication  in  the  diocese 
where  it  has  issued. 

A  rule  had  been  obtained,  calling  upon 
the  bishop  of  Hereford  to  shew  cause  why 
he  should  not  make  a  return,  stating  what 
he  had  levied  under  a  writ  of  levari  facias 
in  this  cause,  and  why  he  should  not  give 
precedence  to  the  sequestration  issued  upon 
that  writ,  before  the  sequestration  issued  by 
him  in  a  case  of  W.  Devereux  v.  Apperley. 

The  affidavits  on  which  this  rule  was  ob- 
tained stated,  that  on  the  15th  of  August 
1826,  the  defendant  gave  the  plaintiff  a 
warrant  of  attorney  to  confess  a  judgment 
for  1400/.  and  upwards.  Judgment  was 
entered  upon  the  17th  August,  on  which  day 
a  writ  of  fieri  facias,  returnable  on  Monday 
next  after  the  morrow  of  All  Souls,  was 
issued,  directed  to  the  sheriff  of  Hereford. 
To  this  suit  the  sheriff  returned  nulla  bona, 
certifying,  at  the  same  time,  that  the  defen- 
dant was  a  beneficed  clerk,  viz.  rector  of 
the  rectory  of  Stoke  Lacy,  and  vicar  of  the 
vicarage  of  Ocle  Pritchard,  both  in  his  bail- 
wick,  and  within  the  diocese  of  the  bishop 
of  Hereford.  On  the  7th  November  1826, 
the  plaintiff  caused  to  be  issued  a  writ  of 
levari  facias  de  bonis  ecclesiastuns,  directed 
to  the  bishop  of  Hereford,  and  returnable 
on  Monday  next  after  eight  days  of  the 
Putin* cation.  This  writ  was  delivered  hi  the 
registry  office  of  the  bishop  on  the  8th  of 
November,  for  the  purpose  of  having  se- 
questrations issued  immediately,  but  none 
were  in  fact  issued  until  the  26th  of  De- 
cember, when  they  were  issued,  directed  to 
the  plaintiff's  attorney,  who,  on  the  7th 
January  1827,  caused  them  to  be  read  in 
the  parish  churches  of  the  rectory  and  vi- 
carage before  mentioned,  and  at  the  church- 
doors  ;  and  on  the  same  day  caused  copies 
to  be  fixed  on  the  church-doors. 

On  the  3d  October  1 826,  the  defendant 
gave  a  warrant  of  attorney  to  W,  Devereux 
for  1400/.,  upon  which  judgment  was  en- 
tered up  on  the  26  th  of  the  same  month,  and 
a  writ  of  fieri  facias  was  issued,  directed  to 
the  sheriff  of  Hereford,  returnable  on  the 
6th  November.  On  the  5th  November  this 
writ  was  delivered  to  the  sheriff,  who  re- 
turned nulla  bona,  and  certified  as  above, 
that  the  defendant  was  a  beneficed  clerk. 
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On  the  6th  November  a  writ  of  levari 
facias  was  issued  at  the  suit  of  Devereux, 
returnable  on  Wednesday  next  after  the 
morrow  of  Saint  Martin,  and  was  delivered 
in  the  registry  office  of  the  bishop  of  Here- 
ford on  the  7  th  of  November.  At  the  latter 
end  of  November  writs  of  sequestration 
issued  at  the  instance  of  Devereux,  directed 
to  one  Evans,  who  on  the  3rd  of  December 
caused  the  same  to  be  read  in  the  parish 
churches  of  Stoke  Lacy,  and  Ocle  Pritchard, 
and  at  the  church-doors ;  but  no  copies 
were  fixed  on  the  doors.  Evans,  under 
these  sequestrations,  obtained  possession  of 
the  profits  of  the  livings.  It  was  not  usual 
in  the  diocese  of  Hereford  to  publish  se- 
questrations in  any  other  way  than  by  read- 
ing them  in  the  church  and  at  the  door. 
When  the  rule  was  obtained,  no  stamp  was 
affixed  to  the  warrant  of  attorney  given  to 
Devereux :  but  it  was  stamped  before  cause 
shewn. 

Mr.  Campbell  and  Mr.  Holroyd  now 
shewed  cause. — The  warrant  of  attorney 
being  now  properly  stamped,  the  rule  can- 
not be  sustained  upon  the  objection  origi- 
nally made  on  that  ground,  as  the  Court  will 
not  inquire  when  the  stamp  was  affixed. 
Devereux's  writs  of  sequestration  then, 
founded  upon  die  judgment  entered  up 
on  that  warrant  of  attorney,  are  entitled 
to  the  precedence,  inasmuch  as  the  publica- 
tion of  them,  in  the  mode  usual  in  the  diocese 
of  Hereford,  took  place  before  the  issuing 
of  the  writs  at  the  instance  of  the  plaintiff. 
The  fact  of  that  publication  having  been 
made  subsequently  to  the  return-day  of  the 
writ  of  levari  facias,  presents  no  material 
difficulty,  because  that  writ  is  a  continuing 
execution,  and  the  bishop  has  authority  to 
act  under  it,  until  it  has  been  actually  re- 
turned, or  the  debt  has  been  satisfied : 
Marsh  v;  Fawceit,  (1)  Legassicke  v.  the 
Bishop  of  Exeter.  (2) 

Mr.  Follett  contra. — The  bishop  to  whom 
the  writ  of  levari  facias  is  directed,  stands 
in  the  same  situation  as  die  sheriff,  when  he 
is  called  upon  to  execute  a  common  writ  of 
fieri  facias.  Each  derives  his  audiority 
solely  from  the  writ  which  he  is  to  execute, 
and  the  bishop  empowers  the  sequestrator 
to  seize  the  benefice,  and  receive  the  pro- 
iits,  |n  the  same  manner  as  the  sheriff,  by 


i 


1)  t  H.  B.  583. 

9)  1  Cromp*  Pract,  559,  there  cited. 


warrant,  authorizes  his  officer  to  make  a 
levy  under  hfi.fa.  The  mode  of  execut- 
ing the  process  is,  in  the  case  of  the  sheriff, 
by  seizure,  and  in  that  of  the  bishop,  by 
publication.  But  seizure  and  publication 
must  both  be  made  before  the  return-day  of 
the  writ.  In  Doe  dem.  Morgan  v.  Bluck,(S) 
it  was  held,  that  sequestration  did  not  take 
effect  until  it  was  published ;  and  the  cases 
of  Legassicke  v.  the  Bishop  of  Exeter,  and 
Marsh  v.  Fawcett,  cited  on  the  other  side, 
support  the  same  position.  Those  cases  in- 
deed only  establish,  that  if  sequestration  is 
published  before  the  writ  is  returnable,  the 
execution  is  continuing  until  the  authority  of 
the  bishop  is  taken  away  by  an  actual  re- 
turn made.  The  usual  practice  in  the  dio- 
cese of  Hereford,  moreover,  cannot  cure  the 
defective  mode  in  which  the  publication  has 
been  made.  A  copy  of  the  writ  ought  to 
have  been  fixed  on  the  church-door.  Burn's 
Ecc.  Law,  tit.  Sequestration;  TidoVs  Prac. 
1060,  (6th  ed.) 

Lord  Tenterden. — I  think  that  this  rule 
must  be  discharged.  I  am  not  convinced 
by  any  of  the  cases  cited,  that  publication 
is  necessary  before  the  day  on  which  the 
levari  facias  is  returnable.  Doe  dem.  Mor- 
gan v.  BlucJc,  as  it  appears  to  me,  only  de- 
cided that,  until  publication,  the  right  of 
the  rector  to  hold  possession  and  to  take 
the  profits  of  die  benefice  was  not  deter- 
mined, and  therefore,  that  he  might  main- 
tain an  action  of  ejectment  upon  a  demise 
of  a  date  previous  to  that  publication.  But 
the  learned  Judge  who  tried  that  cause  ex- 
pressly said,  that  after  publication,  the 
plaintiff  could  not  sue  out  a  writ  of  pos- 
session. I  am  also  of  opinion,  that  the 
mode  of  making  publication  was  sufficient, 
and  that  there  is  no  absolute  necessity,  al- 
though it  may  be  convenient,  to  fix  a  copy 
of  the  writ  on  the  church-door. 

fdr.  Justice  Bayley.—l  am  of  the  same 
opinion.  The  justice  of  the  case  is  pal- 
pable ;  I  think  the  object  of  publication  is 
in  order  to  determine,  in  case  of  dispute,  to 
whom  the  right  of  priority  belongs. 

Mr.  Justice  Holroyd  and  Mr.  Justice  Lit- 
tUdale  concurred. 

Rule  discliargcd  with  costs. 

(3)  3  Campb.  447. 
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Annuity —  Contribution. 

A  deed  containing  covenants  for  the  pay" 
ment  of  an  annuity,  and  also  assigning  stock 
for  securing  such  payment,  is  sufficiently  de- 
scribed in  the  memorial  as  a  "  grant  of  an- 
nuity" 

If  one  of  three  sureties  for  the  payment  of 
an  annuity  has  paid  the  arrears  thereof  and 
a  second  has  become  insolvent,  the  third  will 
not,  at  law,  be  compelled  to  make  contribu- 
tion of  more  than  one  third  of  the  money  so 
paid. 

But  the  plea  of  bankruptcy  and  certificate 
will  be  no  defence  by  such  third  surety  against 
an  action  for  contribution,  in  respect  of  mo- 
ney paid  on  account  of  the  annuity,  by  a  co- 
surety, subsequent  to  the  bankruptcy. 

The  assignment  of  an  annuity  for  a  valu- 
able consideration  to  a  person  who  is  no  party 
to  the  deed  by  which  it  is  granted,  part  of  the 
consideration  being  paid  by  that  party,  and 
jpart  by  one  of  the  sureties  who  has  covenant- 
ed, and  also  conveyed  stock  for  the  payment 
of  the  same, — an  agreement  being  entered  into 
between  the  assignee  and  such  surety,  that 
the  assignee  shall  retain  out  of  the  annual 
payments,  until  he  has  been  reimbursed  the 
principal  sum  advanced  by  him,  and  interest 
thereon,  and  that  afterwards  the  annuity  shall 
be  for  the  benefit  of  the  surety, — will  not  ope- 
rate as  an  extinguishment  of  the  annuity, 
nor  discharge  the  other  sureties  from  their 
liability  to  make  contribution. 

This  was  an  action  of  assumpsit  for  the 
sum  of  458/.  8s.,  as  money  paid  by  the 
plaintiff  to  the  use  of  the  defendant. 

Pleas — First,  non-assumpsit.  Secondly, 
bankruptcy  and  certificate. 

The  cause  was  tried,  before  Lord  Ten- 
terden,  at  the  London  Sittings  before  Mi- 
chaelmas term,  1825,  when  a  verdict  was 
found  for  the  plaintiff,  subject  to  the  opinion 
of  this  Court  on  the  following 

CASE. 

By  indenture,  made  the  24th  of  Novem- 
ber 1818,  between  J.  H.  Browne  of  the 
first  part,  the  plaintiff  of  the  second  part, 
the  defendant  and  H.  H.  Browne  of  the  third 
part,  B.  Hey  of  the  fourth  part,  and  T. 
Horton  of  the  fifth  part ;  J.  H.  Browne,  in 


consideration  of  2000/.,  paid  in  manner  in 
the  indenture  mentioned,  covenanted  with 
B.  Hey  to  pay  for  his  use  one  annuity  of 
230/.  10*.  during  the  life  of  him,  J.  H. 
Browne;  and  the  plaintiff,  the  defendant, 
and  H.  H.  Browne,  jointly  and  severally, 
covenanted  and  agreed  with  the  said  B.Hey, 
his  executors,  &c,  that  they  would  effec- 
tually guarantee  the  payment  of  the  an- 
nuity to  B.  Hey,  and  would  well  and  truly 
pay  to  him,  B.  Hey,  on  demand,  all  or  such 
part  of  the  annuity  as  should  be  in  arrear, 
together  with  all  costs,  &c,  which  should  or 
might  have  been  incurred  by  him,  B.  Hey, 
in  consequence  of  the  non-payment  of  the 
same  or  any  part  thereof.  The  plaintiff, 
also,  by  the  same  deed,  at  the  request  of 
J.  H.  Browne,  granted,  sold,  assigned,  trans- 
ferred, set  over,  and  confirmed,  unto  the 
said  J.  Horton,  his  executors,  &c,  all  that 
the  balance,  or  residue,  or  so  much  as  should 
remain,  of  the  sum  of  5000/,  four  per  cent, 
annuities,  therein  mentioned,  (after  setting 
apart  and  deducting  the  principal  sum  of 
2000/.  as  therein  before-mentioned,)  to 
which  the  plaintiff,  his  executors,  &c.  should 
or  might  become,  or  if  the  said  indenture 
had  not  been  made,  would  have  become  en- 
titled upon  the  decease  of  one  Johnson 
therein  mentioned,  under  the  will  of  H.  H. 
Browne,  deceased.  The  annuity  was  pay- 
able, by  quarterly  payments,  on  the  24th  of 
February,  24th  of  May,  24th  of  August, 
and  the  24th  of  November,  in  each  year. 
This  indenture  was  duly  executed  by  all  the 
parties.  A  memorial,  pursuant  to  the  53 
Geo.  3,  was  enrolled  on  the  4th  of  De- 
cember 1818  ;  and  in  the  column,  headed 
"  nature  of  the  instrument,"  were  the  words 
"  grant  of  annuity."  About  the  beginning 
of  1821,  J.  H.  Browne  the  grantor,  and 
H.  H.  Browne,  one  of  the  sureties,  became 
insolvent;  and  on  the  30th  of  June  1821, 
a  commission  of  bankrupt  was  issued  against 
the  defendant,  under  which  he  was  found 
bankrupt,  and  duly  obtained  his  certificate 
on  the  11th  of  September  following.  At  the 
time  such  commission  issued,  there  were 
two  quarterly  payments  of  the  annuity  doe 
and  unpaid.  After  the  defendant's  bank- 
ruptcy, die  plaintiff,  his  co-surety,  made  the 
following  payments  in  respect  of  the  arrears 
of  the  annuity,  viz.  110/.  on  the  21st  of  Ja- 
nuary 1822,  and  100/.  on  the  5th  of  No- 
vember *1822 ;  the  plaintiff  received  from 
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the  defendant,  on  the  17th  of  the  same 
month  of  November  1822,  70/.  as  being  in 
satisfaction  of  one  third  of  the  said  sum  of 
110/. ;  and  100/.  together  with  costs,  upon 
a  settlement  between  them  of  two  actions 
then  pending  in  respect  of  such  payments. 
Subsequent  to  this  transaction,  viz.  on  the 
8th  of  October  1 823,  the  plaintiff  paid  to 
Mr.  Hey  75/. ;  and  on  the  17th  of  No- 
vember 1828,  the  defendant  paid  the  plain- 
tiff, under  threat  of  arrest,  the  further  sum  of 
67/.  0*.  10c/.  for  contribution,  and  the  plain- 
tiff's attornies  thereupon  gave  the  following 
receipt,  without  any  specification  as  to 
time : — 

"  Received  17th  of  November  1828,  of 
Mr.  Lee  G7/.  0s.  104.  in  respect  of  Mr.  W. 
R.  Browne's  claim  on  him  for  contribution 
for  Mr.  Hey's  annuity." 

On  the  1st  of  May  1824,  there  being  at 
that  time  arrears  of  the  annuity  due,  Hey, 
by  indorsement  on  the  indenture,  in  consi- 
deration of  1995/.,  granted,  sold,  and  as- 
signed this  annuity  to  Wilkinson,  his  exe- 
cutors, &c,  and  the  fu]i  benefit  and  advan- 
tage of  all  covenants,  powers,  and,  remedies 
thereby  given  for  securing  and  enforcing 
payment  of  the  annuity,  and  all  the  estate, 
titles,  and  interest  of  him  (Hey)  therein  and 
thereto ;  habendum  to  Wilkinson  thence- 
forth during  the  natural  life  of  J.  H.  Browne, 
subject  to  the  proviso  for  re-purchase 
therein  contained ;  and,  further,  all  arrears 
of  the  quarterly  or  other  payments  of  the 
annuity  then  due  and  unpaid,  and  all  costs 
and  expenses  on  account  thereof,  and  also 
the j  udgment  entered  up  by  virtue  of  the  war- 
rant of  attorney  therein  mentioned  against 
J.  H.  Browne,  the  defendant,  the  plaintiff, 
and  H.  H.  Browne,  at  the  suit  of  Hey,  in 
the  Court  of  King's  Bench,  for  1000/.,  and 
all  sums  of  money  thereafter  to  become  pay- 
able for  the  redemption  or  re-purchase  of 
the  annuity,  or  otherwise  in  relation  thereto. 
Habendum,  the  same  to  Wilkinson,  his  ex- 
ecutors, &c,  as  his  and  their  own  proper 
goods,  and  chattels,  and  effects,  absolutely. 

By  another  indenture  of  the  same  date, 
viz.  1st  of  May  1824,  made  between  Wil- 
kinson of  the  one  part,  and  the  plaintiff  of 
the  other  part;  after  reciting,  amongst  other 
things,  that  the  sum  of  995/.,  part  of  the 
said  sum  of  1995/.,  the  consideration  mo- 
ney before  mentioned,  for  the  purchase  of 
the  annuity  and  the  arrears  thereof,  and 


the  costs,  charges,  and  expenses  aforesaid, 
was  the  money  of  the  plaintiff  W.R.Browne, 
and  not  the  money  of  Wilkinson,  but  that 
1000/.  the  residue  thereof,  was  the  money 
of  Wilkinson;  and  that,  upon  the  treaty 
for  the  purchase  of  the  annuity  by  Wilkin- 
son from  Hey,  it  had  been  agreed  between 
Wilkinson  and  the  plaintiff  that  the  annuity, 
with  the  arrears  thereof,  and  the  securities 
for  the  same,  should  be  so  purchased  by  or 
in  the  name  of  Wilkinson,  to  secure  to  him 
the  re-payment  of  the  said  sum  of  1000/. 
and  interest,  and  then  for  the  benefit  of  the 
plaintiff  W.  R.  Browne  ;  it  was  witnessed, 
that  in  pursuance  of  the  agreement,  and  for 
better  securing  the  payment  of  the  1000/. 
part  of  the  1995/.,  Wilkinson  should  stand 
and  be  possessed  of  the  annuity  and  the 
arrears,  and  the  other  securities  for  the  same 
upon  trust  that  he,  Wilkinson,  should  re- 
ceive and  enforce  payment  of  the  same, 
when  and  as  the  same  should  from  time  to 
time  become  due ;  and  should  take  and 
prosecute  all  actions,  &c. ;  and,  out  of  the 
monies  to  be  received,  to  retain  and  repay 
himself  the  1000/.  advanced  by  him,  and 
interest  at  the  rate  of  51.  per  cent,  from  the 
date  thereof,  and  subject  thereto  for  the  ab- 
solute benefit  of  the  plaintiff;  and  the  plain- 
tiff covenanted,  that  he  would  on  demand 
pay,  or  cause  to  be  paid,  to  Wilkinson  the 
1000/.,  and  would  in  the  meantime  f>ay  to 
him,  Wilkinson,  5/.  per  cent,  interest  for 
the  same,  such  interest  to  be'  payable  half- 
yearly  from  the  date  of  the  said  indenture. 
In  making  the  above  arrangement  with  the 
grantee,  Hey,  by  which  he  assigned  the  an- 
nuity to  Wilkinson  for  1995/.  the  parties 
made  up  the  account,  taking  it  as  a  mort- 
gage at  51.  per  cent,  from  the  beginning, 
and  giving  credit  for  the  difference  between 
51.  per  cent,  upon  2000/.  and  the  annuity. 
The  grantee  was  entitled  to  more.  After 
the  assignment  to  Wilkinson,  he  received 
from  the  plaintiff  by  credit,  on  transactions 
of  business,  sums  equal  to  the  amount  of 
the  annuity,  up  to  December  1824,  and  gave 
a  receipt  as  for  the  annuity ;  but  he  consi- 
dered the  sum  as  interest,  and  partial  pay- 
ment of  his  principal. 

Mr.  F.  Pollock  for  the  plaintiff. — An 
objection  will  be  made  to  the  sufficiency  of 
the  memorial,  which,  if  it  should  prevail, 
will  undoubtedly  render  the  annuity  void, 
and  the  plaintiff  will  not  be  entitled  to  re- 
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cover  as  for  money  paid  on  account  of  the 
annuity.  But  the  memorial,  it  is  contended, 
contains  all  that  is /requisite  under  the  act 
of  parliament.     It  properly  describes  d>e 
instrument  by  which  the  annuity  is  secured 
.as  a  "grant  of  annuity,"  since  a  covenant  to 
pay  may  well  be  called  "  a  grant ;"  and,  in 
point  of  fact,  there  was  here  a  grant  of  the 
stock  mentioned  in  the  deed.     No  greater 
particularity  than  that  which  has  been  used 
was. necessary  to  satisfy  the  object  and  the 
words  of  the  statute.     In  Horwood  v.  Unr 
.derhtil,  (1)  it  was  held,  that  the  memorial 
of  an  annuity  secured  by  bond,  need  not 
contain  a  statement  that  the  heirs  of  the 
grantor  were  bound  by  the  bond ;  and  in 
the  recent  case  of  Crowtker  v.  Wentrvorth, 
(£)  a  deed  granting  an  annuity,  and  also 
containing  a  release  of  a  former  annuity, 
.was  considered  to  be  properly  described  in 
the  memorial  as  "  a  grant  of  annuity."  The 
.latter    case  is  here  precisely  applicable. 
There  can  be  no  question,  then,  that  the 
.plaintiff  is  entitled  to  recover  from  the  de- 
fendant the  amount  which  the  defendant  as 
a  co-surety  ought  himself  to  have  paid. 
The  proportion  which .  he  ought  to  contri- 
bute is  an  equitable  proportion,  since,  ac- 
cording to  the  dictum  of  Lord  Eldon,  in 
Craythome  v.  Swinburne,  (3)  "  the  right  of 
calling  upon  a  co-surety  for  contribution  is 
properly  stated  to  depend  rather  upon,  a 
principle  of  equity  than  contract,  unless  in 
the  sense,  that  the  principle  of  equity  being 
established,  a  contract  may  be  inferred  from 
the  implied  knowledge  of  that  principle  by 
all  persons."     One  of  the  three  sureties, 
therefore,    having  become   insolvent,   the 
plaintiff  is  entitled  to  demand  a  moiety  of 
the  sum  which  he  has  been  compelled  to 
pay  from  the  defendant.    In  Peter  v.  Rich, 
(4)  where  one  of  three  sureties  had,  as  in 
•the  present  case,    become  insolvent,    the 
Court  decreed  that  payment  should  be  made 
by  the  other  two  in  equal  proportions.   The 
second  objection  offered  on  the  part  of  the 
defendant  is  his  bankruptcy ;  but  that  ob- 
jection is  met  by  the  fact  that  the  plaintiff's 
debt  could  not  have  been  proved  under  the 
defendant's  commission.     The  statute   49 
Geo.  3.  c.  121.  s.  8.  does  not  admit  of  the 

(1)  4  Taunt.  346. 

(«)  6  B.  &  C.  366  ;  5  Law  J.  K.B.  159. 

(3)  14  Veaey,  164. 

(4;  1  Cha.  Ca.  34. 


p^oof  of  debts  which  rest  only  in  contingency 
,at  the  date  of  the  .commission,  and  that 
being  the  nature  of  die  plaintiff's  debt,  it  was 
Dot  proveable.  (5)  The  case  ofFlannagan 
v.  Watkins,  (6)  affirmed  in  error,  (7)  is  com- 
pletely decisive  of  this  point,  as  it  was  there 
held,  that  a  surety  under  an  annuity-deed 
was  not  entitled  to  prove  'the  value  of  the 
annuity  as  a  debt  under  a  commission  of 
bankruptcy.  A  third  objection  depends 
upon  the  effect  of  the  deed  of  the  1st  of 
May  1824,  which,  it  is  said,  was  an  extin- 
guishment of  the  annuity.  Even  if  that  deed 
would  so  operate,,  the  plaintiff  is  entitled  to 
a  re-payment  of  the  money  he  advanced  for 
the  purchase  of  the  annuity.  But  the  an- 
nuity was  not  extinguished  by  that  deed, 
nor  can  the  arrangement  between  Wilkinson 
and  the  plaintiff  in  any  way  alter  the  liabi- 
lity of  the  defendant.  It  is  perfectly  com- 
petent for  a  surety  to  enter  into  such  an  ar- 
rangement, and  he  may  equally  call  upon 
his  co-sureties  for  contribution.  Wilkin- 
son, until  his  1000/.  and  interest  were  paid, 
was  the  person  beneficially  interested,  and 
the  grantor  continued  liable  to  pay  him. 

Mr.  Aider  son,  contra. — The  description 
in  the  memorial  is  defective,  as  it  does  not 
sufficiently  set  out  the  nature  of  the  instru- 
ment. This  deed  is  more  than  a  "  grant 
of  annuity,"  as  it  assigns  stock  as  a  security 
to  the. grantee.  In  that  respect  the  case 
differs  from  CrwJjier  v.  Wentmorthy  as  there, 
there  was  no  conveyance  of  property  to 
secure  the  annuity.  This  then  was  not  a 
fair  and  full  account  of  the  nature  of  the 
transaction,  which  is  what  the  statute  re- 
quires. Upon  the  second  point,  it  may  be 
confidently  submitted,  that  if  the  defendant 
is  liable  to  contribution,  it  is  only  in  the  pro- 
portion of  one  third  of  the  payments  made 
by  the  plaintiff.  It  is  admitted  that  con- 
tribution depends  upon  the  principle  of 
justice ;  but  that  principle  is,  that  all  the 
sureties  shall  be  in  cequcdijure.  The  pro- 
portion to  be  recovered  from  each,  in  the 
event  of  money  paid  by  a  co-surety,  must 
be  determined  by  the  number  of  sureties : 
Cornell  v.  Edwards,  (8)  Deering  v,  Uie  Earl 

(5)  See  Aleop  t>.  Price,  Doug.  160;  Ex  parte 
Adney,  Cowp.  460;  Brooks  v.  Lloyd,  1  Term 
Rep.  17. 

(6)  3  Barn.  &  Aid.  186 ;  1  Law  Joarn.  K.B.  146. 

(7)  1  Bing.  413 ;  8  J.  B.  Moore,  480. 
(8;  2  Bos.  &  Pul.  V68. 
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of  Wmchchea.  (9)  The  defendant,  however, 
is  not  liable  even  to  this  amount,  as  Msf  cer- 
tificate is  an  effectual  bar  to  the  action. 
The  only  question  is,  whether  the  grantee 
might  have  proved  under  the  commission. 
It  is  clear  that  he  might,  as  there  is  an  ex- 
press provision  in  the  statute,  49  Geo.  3. 
c.  121.  s.  17,  that  every  annuity  creditor 
may  prove  for  the  value  of  such  annuity, 
and  that  the  certificate  shall  be  a  bar  against 
all  demands  in  respect  of  such  annuity,  the 
arrears  and  future  payments  thereof,  in  the 
same  manner  as  it  would  be  with  respect 
to  any  other  debt,  which  might  be  proved 
under  the  commission.  The  grantee  then 
could  have  maintained  no  action,  and  there 
can  be  no  distinction  between  the  right  of 
the  principal  and  the  surety  in  that  respect. 
In  Baxter  v.  Nickolls,  it  was  held,  that  the 
bankruptcy  and  certificate  of  one  of  four 
sureties  discharged  that  surety.  Upon  the 
question  of  extinguishment,  the  plaintiff,  by 
making  the  stock  conveyed  by  him  liable, 
became,  in  fact,  a  grantor :  Darwin  v.  Lin- 
coln; (10)  and  by  the  purchase  of  the  gran- 
tee's interest  he  became  the  person  both  to 
receive  and  to  pay  the  annuity,  which,  of 
course,  was  thereby  extinguished.  The  re- 
lative situations  of  the  plaintiff  and  defen- 
dant were  altered  by  the  deed  of  1st  May 
1824,  as  the  plaintiff  was  relieved  from  a 

Imrt  of  his  responsibility,  and  the  defendant 
ost  the  security  for  the  payment  of  arrears 
afforded  by  the  stock,  which  had  been  con- 
veyed to  the  original  grantee. 

Mr.  Justice  Bay  ley. — I  am  of  opinion 
that  the  plaintiff  is  entitled  to  recover  one 
third  of  the  money  which  he  has  paid  on 
account  of  this  annuity.  In  the  case  of 
Peter  v.  Rich,  indeed,  where  one  of  three 
sureties  had  paid  a  sum  of  money,  it  was 
held,  in  equity,  that  he  was  entitled  to  re- 
cover one  moiety  from  another  of  the  co- 
sureties, the  third  having  become  insolvent ; 
but,  1  think,  that  at  law,  one  of  three  co- 
sureties can  only  recover  against  any  one 
of  the  others  an  aliquot  proportion  of  the 
money  paid,  regard  being  had  to  the  number 
of  sureties.  It  is  objected,  on  the  part  of 
the  defendant,  that  the  memorial  is  insuf- 
ficient, because  it  describes  the  instrument 
by  which  the  annuity  is  secured,  merely  as 

(9)  2  Bos.  &  Pul.  270. 
{10)  5  Barn.  &  Aid.  4U. 


a~  "grant  of  annuity."  The  statute  55  Geo.  5. 
c.  141.  s.  2.  requires,  "  that  a  memorial  of 
every  deed,  of  the  names  of  the  parries,  of 
the  witnesses,  of  the  persons  for  whose  lives 
tWe  annuity  is  granted,  and  of  the  persons 
by  whom  the  same  is  to  be  beneficially  re- 
ceived, shall  be  inrolled  in  the  High  Court 
of  Chancery,  in  the  form  and  to  the  effect 
following,  with  such  alterations  therein  as 
the  circumstances  or  nature  of  any  parti- 
cular case  may  require."  The  enacting 
clause  does  not,  in  terms,  require  the  nature 
of  the  instrument  to  be  described ;  but  the 
schedule  which  follows  this  clause  contains 
several  columns,  one  of  which  is  headed 
M  nature  of  the  instrument  ;M  and  under  that 
head  there  is  given  an  instance  of  the  de- 
scription of  the  nature  of  the  instrument, 
which  the  statute  requires,  viz.  "  lease  and 
release,"  "  warrant  of  attorney  to  confess 
judgment,"  M  bond  in  penalty."  The  sta- 
tute imposes  no  obligation  on  the  parties  to 
describe  the  property  on  which  the  annuity 
is  secured.  The  object  of  the  statute  was, 
that  such  a  description  should  be  given  as 
to  enable  a  party,  on  looking  at  the  memo- 
rial, to  claim  the  copy  under  the  5th  section. 
In  Butler  v.  Capel,  (11)  an  instrument  was 
described  m  the  memorial  as  an  assignment 
of  certain  leasehold  premises ;  this  instru- 
ment was,  fn  fact,  an  underlease ;  yet  the 
nature  of  the  instrument  was  held  to  be 
sufficiently  well  described  within  the  mean- 
ing of  the  act  of  parliament,  which  it  was 
considered  by  the  Court,  was  satisfied  by  a 
description  in  popular  language,  although  not 
according  to  the  strict  legal  effect  of  the 
instrument  then  hi  question.  The  words 
"  grant  of  annuity"  are  as  clear  a  descrip- 
tion of  the  nature  of  the  instrument  by 
which  an  annuity  is  secured,  as  the  words 
M  lease  and  release."  They  afford  as  much 
information  as  the  legislature  intended  to 
require,  by  the  insertion  of  a  description  of 
the  nature  of  the  instrument  in  the  memo- 
rial, under  this  act  of  parliament.  In  the 
next  place  it  has  been  argued,  that  the  de- 
fendant is  exonerated,  by  his  certificate  as  a 
bankrupt,  from  any  obligation  to  repay  any 
part  of  the  money  paid  by  the  plaintiff  on 
account  of  the  annuity  since  the  bankruptcy. 
Now  the  plaintiff  and  defendant  were  co- 
sureties for  the  grantor  of  the  annuity,  who 

(11)  2  B.  &  C.  CM  ;  2  Law  Journ.  K.B.  19. 
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having  made  default,  they  as  such  co-sure- 
ties became  liable,  and  whether  the  defen- 
dant has  been,  by  his  bankruptcy,  discharg- 
ed from  that  liability,  depends,  as  has  been 
stated,  upon  the  statute  49  Geo.  3.  c.  121. 
s.  17.  By  that  statute  it  is  enacted, "  that 
it  shall  be  lawful  for  any  annuity  creditor 
of  any  person  against  whom  a  commission 
of  bankrupt  shall  issue,  to  prove,  under  the 
commission,  for  the  value  of  such  annuity, 
which  value  the  commissioners  are  to  as- 
certain ;  and  the  certificate  of  every  bankrupt 
under  whose  commission  such  proof  shall 
be,  or  might  have  been  made,  shall  be  a  dis- 
charge of  such  bankrupt."  This  clause,  it 
is  quite  clear,  is  applicable  only  to  annuity 
creditors.  Was  then  the  plaintiff  an  an- 
nuity creditor  of  the  defendant  ?  I  think 
he  clearly  was  not.  The  grantee  of  the  an- 
nuity was  an  annuity  creditor  of  the  grantor, 
but  he  was  not  an  annuity  creditor  of  the 
defendant,  who  was  only  liable  in  the  event 
of  the  default  of  the  grantor.  How,  indeed, 
was  the  interest  of  the  plaintiff  in  this  an- 
nuity to  be  estimated  ?  The  annuitant's  in- 
terest may  be,  and  is,  estimated  upon  the 
probable  duration  of  the  life  for  which  the 
annuity  is  granted ;  but  it  is  difficult  to 
conceive  upon  what  principle  any  calculation 
can  be  made  of  the  interest  of  a  surety  ?  If 
the  principal  does  his  duty,  which  it  is  to 
be  concluded  that  he  will,  the  surety  can 
never  be  called  upon  to  pay  any  thing;  and 
if  not,  how  is  it  possible  to  say  that  the 
surety  could,  as  a  debt,  have  proved  the 
value  of  his  interest  in  this  annuity  under 
the  commission?  The  case  of  Baxter  v. 
Nichols  does  not  apply,  as  the  question 
there  was  between  the  grantor  and  grantee. 
The  grantee  was  in  that  case  an  annuity 
creditor  to  each  of  the  four  persons  who  had 
granted  the  annuity,  and,  consequently,  was 
clearly  within  the  meaning  of  the  act  of  par- 
liament. It  has,  however,  been  further  con- 
tended, that  the  plaintiff  had  redeemed  the 
annuity;  that  it  was  extinguished;  and, 
therefore,  that  the  money  paid  by  the  plain- 
tiff to  Wilkinson  was  not  a  payment  made 
on  account  of  the  annuity,  and  that  the  de- 
fendant is  under  no  obligation  to  contribute 
towards  that  payment.  The  plaintiff  and 
the  defendant  were  cequalijure  before  the 
1st  of  May,  they  being  co-sureties  for  the 
payment  of  the  annuity  to  the  grantee. 
But,  it  is  said,  that  by  the  agreement  of  that 


date  the  annuity  was  extinguished.  I  think, 
however,  that,  notwithstanding  the  bargain 
between  the  plaintiff  and  Wilkinson,  the  an- 
nuity as  between  the  plaintiff  and  the  de- 
fendant was  continued.  Wilkinson  stood  in 
the  place  of  the  former  grantee,  and  became 
entitled  to  receive  the  annual  payments. 
By  this  agreement  it  was  indeed  arranged, 
that  Wilkinson  should  receive  only  1000/. 
and  interest,  and  that  after  payment  of  that 
sum  and  interest,  the  plaintiff  should  receive 
the  annual  payments.  But,  at  the  time 
when  the  plaintiff  made  the  payments,  for 
which  he  seeks  to  recover  contribution, 
Wilkinson  was  entitled,  both  at  law  and  in 
equity,  to  receive  them ;  and  the  annuity 
was,  as  between  the  plaintiff  and  defendant, 
a  subsisting  annuity.  It  is  then  said,  that 
the  relative  situation  of  the  defendant  as  a 
surety  has  been  altered  by  the  agreement 
of  the  1st  of  May,  and,  therefore,  that  by 
that  agreement  he  is,  as  such  surety,  dis- 
charged. The  plaintiff,  as  an  additional 
security  for  the  payment  of  the  annuity,  had 
conveyed  certain  stock  to  the  original  gran- 
tee, of  which  additional  security,  it  is  ob- 
jected, the  co-sureties  are  now  deprived. 
But,  on  considering  the  nature  of  the  an- 
nuity-deed, I  cannot  think  that  this  will 
operate  as  a  release  of  the  sureties.  All 
the  sureties  guarantee  the  payment  of  the 
annuity ;  and  in  case  any  one  of  them  has 
been  compelled  to  pay  the  annuity,  he  is 
entitled  to  obtain  contribution  from  the 
others,  in  respect  of  that  payment.  The  sub- 
sequent clause  by  which  certain  property  is 
conveyed  for  further  securing  payment, 
does  not,  as  it  appears  to  me,  in  any  manner 
alter  the  question.  Had  that  clause  been 
inserted  for  the  advantage  of  the  sureties, 
then,  indeed,  any  agreement  tending  to  de- 
prive them  of  such  advantage  would  operate 
as  a  release  to  the  sureties.  But  the  clause 
was  not  introduced  to  secure  the  sureties, 
or  to  diminish  their  liability,  but  to  afford 
an  additional  security  to  the  grantee.  As 
between  the  plaintiff  and  the  defendant  then 
the  disposition  of  the  fund,  originally  con- 
veyed solely  for  the  interest  and  advantage 
of  the  grantee,  can  have  no  effect,  and,  con- 
sequently, will  not  prevent  the  plaintiff  re- 
covering contribution  in  this  action. 

Mr.  Justice  Holroyd  and  Mr.  Justice 
Littledale  concurred. 

Judgment  for  the  plainlif. 
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May 

Legacy  Receipt* — Stamp  distributor. 

Money  paid  by  an  executor  as  legacy  duty, 
to  a  stamp  distributor  or  his  agent,  under  an 
agreement  that  the  receipts  for  the  legacies,  tit 
respect  of  which  such  payment  is  made,  shall 
be  transmitted  to  be  duly  stamped  within 
twenty-one  days,  according  to  the  provisions  of 
the  act,  36  Geo.  3.  c.  52.  s.  29,  may,  on  fat" 
lure  to  perform  such  agreement,  be  recovered 
back  from  the  stamp  distributor,  either  upon 
the  special  assumpsit,  or  upon  a  count  for 
money  had  and  received,  tyc. 

Semble — That  in  an  action  to  recover  back 
the  amount  of  such  payments  from  a  distri- 
butor of  stamps  and  collector  of  the  legacy 
duty,  a  person  who  has  been  appointed  by 
him  a  sub-distributor  of  stamps  will  be  deem- 
ed to  have  been  appointed  a  sub-collector  of 
the  legacy  duty,  until  the  contrary  be  proved. 

Declaration  in  assumpsit. — The  first  count 
stated,  that  the  plaintiffs  were  the  executors 
of  the  last  will  and  testament  of  one  Flower 
Etheridge,  and  as  such  had  the  payment  of 
divers  legacies,  payable  under  the  said  will 
and  testament,  and  that  the  defendant  was  a 
distributor  of  stamps  to  act  in  the  county  of 
Southampton,  and  then  and  there  duly  ap- 
pointed by  the  commissioners  of  stamps,  for 
the  purpose  of  receiving  duties  on  legacies 
in  a  certain  district,  and  causing  the  receipts 
or  discharges  for  the  same  to  be  duly  stamp- 
ed, according  to  the  form  of  the  statute,  &c, ; 
•and  thereupon,  &c.  the  plaintiff  caused  to 
be  paid  to  a  certain  agent  of  the  defendant 
in  that  behalf  a  large  sum  of  money  for  the 
legacy  duty,  payable  by  law,  on  the  said 
several  legacies,  and  caused  to  be  delivered 
to  the  said  agent  divers  receipts  or  dis- 
charges for  the  said  legacies  respectively, 
within  twenty-one  days  of  the  date  thereof 
respectively,  in  order  to  be  transmitted  to 
the  head  office  of  the  said  commissioners  of 
stamps,  to  be  duly  stamped,  according  to 
the  form  of  the  said  statute,  and  that  the 
said  defendant  faithfully  promised  to  trans- 
mit the  same  to  the  head  office  to  be  duly 
stamped  accordingly.  Breach  :  That  the  de- 
fendant did  not  so  transmit,  &c.  whereby  the 
plaintiffs  have  lost  the  said  sum  of  money  so 
paid  to  the  said  agent,  and  the  benefit  and 
advantage  of  the  said  receipts  or  discharges, 
Vol.  V.  K.B. 


&c.  The  second  count  averred  a  payment 
of  the  legacy  duty,  and  a  delivery  of  the 
receipts  or  discharges,  in  order  that  the  same 
might  be  duly  stamped,  to  the  defendant, 
and  that  the  defendant  undertook  to  procure, 
but  had  not  procured  the  same  to  be  duly 
stamped,  &c,  whereby  the  plaintiffs  lost 
the  benefit  and  advantage,  &c.  There  were 
the  money  counts,  and  an  account  stated. 

Plea — The  general  issue. 

At  the  trial  before  Mr.  Justice  Park,  at 
the  last  Lent  Assizes  for  Hampshire,  it  was 
proved  that  the  plaintiffs  had  paid  the  money 
for  the  legacy  duty,  as  alleged  in  the  decla- 
ration, to  one  Roach,  who  had  been  appointed 
a  sub-distributor  of  stamps  by  the  defendant, 
and  that  Roach  had  promised  that  the  re- 
ceipts should  be  transmitted  to  Winchester 
to  be  properly  stamped;  which,  however, 
had  not  been  done.  A  verdict  was  found 
for  the  plaintiffs  for  the  whole  amount  of 
the  sum  so  paid  ; — and  now 

Mr.  Serjt.  E.  Lanes  moved  for  a  new  trial, 
or  in  arrest  of  judgment.  The  first  count  was 
the  only  one  to  which  the  evidence  given  at 
the  trial  applied  :  upon  the  statement  made 
in  that  count,  the  plaintiffs  are  placed  in  a 
dilemma ;  because,  if  the  money  was  paid 
to  the  defendant's  agent,  the  defendant  is 
accountable  to  government,  and  the  plaintiff 
has  not  lost  the  money,  as  he  will  not  be 
called  upon  again  to  pay  it. 

[Mr.  Justice  Bay  ley, — What  proof  has  the 
plaintiff  to  shew  that  he  has  paid  the  money, 
when  the  vouchers  have  been  lost  ?  How 
can  he  satisfy  the  legatees  that  he  has  a 
right  to  deduct  in  respect  of  such  pay- 
ments ?] 

The  verdict  was  for  the  whole  sum  paid. 
At  least  it  will  not  be  presumed  that  the  le- 
gatees actually  paid  will  now  dishonestly 
call  upon  him  to  repay  their  legacies.  A  se- 
cond objection  which  may  be  offered,  applies 
to  the  averment  that  the  defendant  was  duly 
appointed  a  distributor  of  stamps  according 
to  the  statute.  The  defendant's  appoint- 
ment, as  the  statute  prescribes,  under  the 
hands  and  seals  of  the  commissioners  of 
stamps,  was  not  proved. 

[Lord  Chief  Justice* — The  dilemma  is 
upon  the  defendant ;  if  he  received  the 
money  as  distributor,  he  did  not  do  his  duty ; 
if  he  did  not  receive  it  in  that  character,  he 
received  it  for  the  use  of  the  plaintiff] 

*  N 
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Another  objection  is,  that  the  promise 
laid  was  not  proved.  The  promise  laid,  was 
to  send  the  receipts  to  the  head  office :  that 
in  evidence  was,  to  send  them  to  Winchester. 
Neither  was  there  the  least  proof  of  any 
inconvenience  or  loss  sustained  by  the 
plaintiffs. 

Lord  Chief  Justice. — I  think  the  decla- 
ration in  this  case  is  good,  and  that  it  was 
supported  by  the  evidence  ;  the  defendant 
is  appointed  to  receive  the  duty  in  respect 
of  legacies,  and  it  follows  that  it  is  a  part 
of  his  duty  to  transmit  the  papers  relative 
to  that  branch  of  it,  and  therefore  that  he 
ought  to  have  sent  the  receipts  of  the  plain- 
tiff to  be  duly  stamped.  Then  comes  the 
question,  whether  Roach  was  appointed 
agent  to  the  defendant,  so  as  to  make  the 
defendant  answerable  for  his  acts.  The  de- 
fendant had  power  to  appoint  a  sub-distri- 
butor and  a  sub-collector  :  Roach  had  been 
duly  appointed  sub-distributor ;  and  no  one 
knew,  or  could  know,  that  he  was  not  also 
a  sub-collector.  In  one  instance,  indeed,  he 
had  acted  as  such,  and  had  been  recognized 
by  the  defendant  in  that  character,  and  the 
defendant  had  transmitted  the  money  re- 
ceived by  Roach.  I  can  see  no  grounds 
therefore  to  disturb  the  verdict. 

Rule  refused. 


1827 
June 


12.3 


PETER  0.  KENDAL  AND  ANOTHER. 


Ancient  Ferry* 

Wfiether  a  ferry  can  be  demised  without 
deed — qucere. 

.  Where  the  owner  of  a  ferry t  having,  by 
parol,  demised  the  same  for  a  year,  afterwards 
makes  a  parol  agreement  with  the  tenant  to 
take  the  profits  thereof,  and  to  allow  the 
tenant  so  much  per  day  for  working  the  same ; 
this  by  operation  of  law  will  amount  to  a  sur- 
render of  the  interest  of  the  tenant ;  and  will 
restore  to  the  owner  the  right  of  action  for  a 
disturbance. 

In  order  to  sustain  such  an  action,  the  plain- 
tiff need  only  prove  possession  at  the  time 
when  the  cause  of  action  arose ;  and  need  not 
shew  that  the  fare  claimed  and  paid  has  been 
always  the  same;  nor  that  he  has  any  property 
in  the  soil  on  each  side  of  the  river :  it  is  suf- 


ficient that  he  has  the  right  to  use  the  land  for 
the  purpose  of  embarking  and  disembarking 
his  passengers. 

This  was  an  action  on  the  case  for  the  dis- 
turbance of  a  ferry. 

The  declaration  stated,  that  the  plaintiff 
was  lawfully  possessed  of  a  certain  ancient 
ferry  over  a  certain  river,  from  a  place 
called  Rock,  otherwise  Black  Rock,  in  the 
parish  of  Saint  Minver,  in  the  county  of 
Cornwall,  to  Padstow,  in  the  same  county, 
and  from  Padstow  to  the  said  place  called 
Rock,  &c.  for  carrying  and  conveying,  within 
the  said  ferry,  all  passengers  and  other  per- 
sons having  occasion  for  the  same,  and  the 
horses  and  goods  of  all  such  passengers  and 
persons,  from,  &c.  to  &c.  in  boats  kept  by 
and  with  the  authority  of  the  plaintiff  there 
for  that  purpose,  taking  for  the  same  certain 
reasonable  freights  and  ferryages,  to  the  said 
plaintiff  in  that  behalf  due,  and  of  right 
payable ;  that  defendants  wrongfully  car- 
ried divers  passengers,  &c.  for  hire  in  a  cer- 
tain boat  over  and  across  the  river  where 
plaintiff  had  such  ferry,  and  upon  the  said 
ferry,  whereby  the  plaintiff  lost  great  gains 
and  profits,  and  was  disturbed  in  his  pos- 
session of  the  ferry.  The  second  count 
stated  the  wrongful  carrying  to  be  in  a  boat 
of  the  defendants,  and  near  to  the  said  ferry 
of  the  plaintiff. 

At  the  trial,  before  Mr.  Justice  Gaselee, 
at  the  last  Summer  Assizes  for  the  county 
of  Cornwall,  it  appeared,  that  by  a  copy  of 
a  court  roll  of  the  manor  of  Penmaine,  of 
the  28th  of  Dec.  1748,  Humphrey  Arthur, 
one  of  the  customary  tenants,  surrendered* 
one  moiety  of  the  passage  from  Black  Rock, 
within  the  parish  of  Minver,  in  the  county 
of  Cornwall,  parcel  of  the  customary  lands 
of  the  said  manor,  and  part  of  the  ancient 
duchy  of  Cornwall,  with  all  its  rights,  &c 
together  with  one  boat,  &c. ;  upon  condi- 
tion that  Joseph  Peter  might  be  admitted 
tenant  for  the  same,  to  him,  his  heirs  and 
assigns  for  ever,  according  to  the  custom  of 
the  said  manor.  Peter's  admission,  upon 
this  surrender,  and  his  admission  to  the 
other  moiety,  upon  the  surrender  of  Anne 
Arthur,  were  also  proved  ;  and  it  was  shewn 
that  the  plaintiff  was  grandson  of  Joseph 
Peter,  the  surrenderor,  and  was  possessed 
of  the  ferry,  with  a  horse-boat,  and  a  small 
boat,  which  carried  passengers  from  different 
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points  on  the  Saint  Minver  side  to  the  quay 
of  Padstow,  or  to  the  beach  above  or  below 
the  town,  according  as  the  tide  served.  The 
land  on  the  Saint  Minver  side  is  within  the 
duchy  manors,  but  on  the  Padstow  side  the 
land  belonged  to  different  private  persons. 
At  Christmas  1825,  the  plaintiff  entered 
into  a  verbal  agreement  to  let  the  ferry  to 
one  Brown  for  a  year,  for  142. ;  but  a  few 
weeks  afterwards,  Brown  rinding  it  unprofit- 
able, it  was  agreed  that  the  plaintiff  should 
take  the  earnings,  and  allow  him  Is.  9d.  a 
day  ;  and  he  continued  the  boatman  of  the 
plaintiff  under  this  agreement,  and  account- 
ed to  him  for  all  he  received,  and  was  al- 
lowed the  stipulated  sum  per  day.     The 
defendant,  Kendal,  who  had  for  ten  years 
rented  the  ferry  in  conjunction  with  Brown, 
began  in  February  1826  to  ply  with  his 
hoat  to  carry  passengers  across  the  river  ; 
he  never  made  any  charge,  but  received 
what  the  passengers  chose    to  give   him. 
Upon  this  evidence,  it  was  contended  by  the 
defendants'  counsel,  that  the  plaintiff,  by 
reason  of  the  demise  to  Brown,  was  out  of 
possession,  and  that  the  action  ought  there- 
fore to  have  been  brought  in  the  name  of 
Brown.     Secondly,  that  there  could  not  by 
law  be  a  ferry,  unless   the  owner  had  the 
right  of  soil  on  both  sides  of  the  water ; 
and  in  support  of  that  position,  Saville,  11, 
pi.  29.  was  cited,  where  it  is  said  to  have 
been  held  for  law  in  the  Exchequer  Cham- 
bers, "  that  a  ferry  is  in  respect  of  the  land- 
ing-place,  and  not  of  the  water ;  that  the 
water  may  belong  to  one  and  the  ferry  to 
another ;  and  that  in  every  ferry  the  land 
on  both  sides  of  the  water  ought  to  belong 
to  the  owner  of  the  ferry,  for  otherwise  he 
cannot  land  on  the  other  side."     Thirdly, 
that  the  ferry  was  not  shewn  to  have  a  legal 
origin,  either  by  customary  grant  or  pre- 
scription, the  duchy  having   been    in  the 
Crown  within  the  time  of  legal  memory,  and 
therefore,  that  the  allegation  that  this  was 
an  ancient  ferry  was  not  made  out.     The 
learned  Judge  thought,  that  this  being  a 
possessory  action,  the  plaintiff  had  made  out 
a  sufficient  case  to  go  to  the  jury ;  but  on 
these  points  he  reserved  liberty  to  the  de- 
fendant to  move  to  enter  a  nonsuit  in   the 
event  of  a  verdict  being  found  for  the  plain- 
tiff.    On  the  part  of  the  defendant,  it  was 
then  proved,  that  until  the  opposition  boat 
had  been  set  up,  the  ferry  had  been  badly 


served  :  that  the  public  sustained  much  in- 
convenience, and  private  boats  had  often  put 
passengers  across  in  consequence  of  the  ne- 
glect ;  and  that  the  fare  formerly  taken  was 
Id.,  but  that  now  2d.  was  claimed  and  paid. 
The  learned  Judge  told  the  jury,  that  al- 
though there  appeared  to  have  been  great 
neglect,  for  which  the  plaintiff  might  have 
been  liable  to  an  action,  yet,  as  it  was  ad- 
mitted there  was  no  abandonment  of  the 
ferry,  the  plaintiff  was  entitled  to  recover. 
The  jury  having  found  a  verdict  accordingly, 
with  1$.  damages,  a  rule  nisi  was  obtained 
for  a  nonsuit,  on  the  grounds  that  the  action 
ought  to  have  been  brought  by  Brown,  and 
that  there  was  no  proof  that  the  ferry  was 
an  ancient  ferry ;  or  for  a  new  trial,  on  the 
ground  that  the  facts  proved  on  the  part  of 
the  defendant  were  an  answer  to  the  action. 
Mr.  Carter  and  Mr.  Coleridge  now  shewed 
cause. — The  right  of  action  was  clearly  in 
the  plaintiff,  as  the  agreement   by  which 
Brown  rented  the  ferry  was  vacated,  and  lie 
acted  in  the « capacity  of  servant  instead  of 
standing  in  the  relation  of  tenant  to   the 
plaintiff.     All  interest,  which  Brown  had  as 
tenant  was  divested    by  the  arrangement 
entered  into  subsequent  to  the  agreement 
for  letting  the  ferry,  which  arrangement, 
and  the  manner  in  which  it  was  acted  upon, 
amounted  in  law  to  a  surrender.    The  plain- 
tiff, then,  was  in  actual  possession,  and  con- 
sequently was  the  proper  party  to  bring  the 
action.     Another  ground  of  objection  ap- 
plies to  the  origin  of  the  ferry :  it  was  said 
that  this  was  not  a  legal  ferry,  because  it 
could  not  have  had  a  -  legal  origin.     Legal 
usage  was  proved  only  from  the  year  1748; 
and  it  was  argued  that  there  could  be  no 
prescriptive  right,  since  within  the  time  of 
legal  memory,  the  duchy  had  been  in  the 
hands  of  the  Crown,  which  would  occasion 
a  merger  of  the  franchise,  supposing  it  be- 
fore to  have  existed.     But  the  plaintiff  in 
this  action,  which  is  merely  possessory,  was 
not  called  upon  to  establish  more  than  a 
possessory  title :  Bits  sett  v.  Hart.{\)    Sup- 
posing, however,  that  a  title  by  prescription 
was   necessary   to  sustain  the  action,  that 
may  be  presumed  from  length  of  usage,  in- 
asmuch as  this  franchise  was  not  merged  by 
the  duchy  of  Cornwall  falling  into  the  pos- 
session of  the  Crown,  within  the  period  of 

(1)  Willefl  Rep.  508. 
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legal  memory.  It  is  not  every  franchise 
that  is  destroyed  by  returning  to  the  Crown. 
If  franchises  which  were  before  in  esse  as 
flowers  of  the  Crown,  such  as  wrecks,  waifs, 
estrays,  &c  come  back  to  the  Crown,  they 
are  re-united  thereto ;  but  if  franchises  ere* 
ated  de  novo  by  the  King,  as  a  fair  or  market 
with  toll,  &c.  come  back  to  the  Crown,  they 
are  not  merged  or  extinguished  in  the  Crown. 
"  Such  liberties,"  it  is  said,  "  which  a  com- 
mon person  hath  by  grant  or  prescription, 
which  the  King  (if  such  prescription  had 
not  been),  could  not  have  by  his  preroga- 
tive, as  warren,  park,  fair,  market  with  toll, 
&c. ;  if  these  come  to  the  Crown,  &c.  they 
remain  m  esse,  and  are  not  extinct ;  for  if 
the  King  should  not  have  them  by  this 
means,  they  would  be  lost:"  Heddy  v. 
WheeUtou$e.(2)  The  franchise  which  the 
plaintiff  claims  is  not  a  franchise  which  the 
King  would  have  in  himself,  if  not  granted 
to  a  common  person,  and  it  would  not  be 
extinguished  therefore  by  returning  to  the 
Crown.  It  is  a  liberty  by  prescription  or 
the  King's  grant,  to  have  a  boat  for  passage 
upon  a  great  stream,  for  carriage  of  horses 
and  men  for  reasonable  toll ;  (Termes  de  la 
Ley,  338.)  The  third  objection  unquestion- 
ably cannot  be  sustained ;  the  owner  of  a 
ferry  need  not  have  the  property  of  the  soil 
on  either  side  of  the  river,  but  it  is  sufficient 
that  he  has  a  liberty  to  embark  and  disem- 
bark passengers ;  which  privilege  it  is  ob- 
vious is  but  an  easement.  (8)  The  authority 
from  Saville,  pi.  11,  therefore,  that  a  ferry 
is  in  respect  of  the  landing-place  and  not  of 
the  water,  is  not  law.  The  neglect  of  the 
plaintiff  can  be  no  defence  to  the  action,  as 
it  could  not  destroy  his  right  to  die  ferry,  or 
deprive  him  of  his  remedy  when  that  right 
was  invaded.  If  the  public  did  sustain  the 
inconvenience  complained  of,  the  mode  of 
redressing  the  grievance  was,  by  proceeding 
by  quo  warranto  or  scire  facias,  to  repeal 
the  grant. 

Mr.  Manning  contriL — There  could  be  no 
legal  surrender  by  Brown  without  a  note  in 
writing,  under  the  Statute  of  Frauds,  29 
Car.  2.  c.  8.  s.  3,  by  which  it  is  enacted, 
"  that  no  leases,  estates,  or  interests,  either 
of  freehold,  or  terms  of  years,  or  any  uncer- 
tain interest,  not  being  copyhold  or  cus- 
tomary interest,  of,  in,  to,  or  out  of  any 

(*)  Cro.  Elix.  591. 
(3)  IS  Ea*t,  S34,  note. 


messuages,  manors,  lands,  tenements,  or  he- 
reditaments, shall  be  assigned,  granted  or 
surrendered,  unless  it  be  by  deed  or  note 
in  writing,  signed  by  the  party  so  assigning, 
granting,  or  surrendering  the  same,  or  their 
agents  thereunto  lawfully  authorized  by  writ- 
ing, or  by  act  or  operation  of  law." 

[Mr.  Justice  Bayley. — The  demise  does 
not  appear  to  have  been  in  writing :  as  it  was 
of  an  incorporeal  hereditament,  would  it  not, 
without  a  deed,  be  void  ?] 

That  difficulty  was  not  presented  at  the 
trial,  as  the  plaintiff  relied  only  on  the 
agreement  for  letting  having  been  subse- 
quently vacated.  The  plaintiff  might  not 
be  bound  to  prove  the  legal  origin  of  his 
franchise ;  but  he  set  up  a  claim  by  cus- 
tomary grant,  and  not  by  prescription.  It 
was  incumbent  on  him  then  to  prove  this  a 
customary  tenement,  gran  table  as  it  was 
stated  to  have  been  granted.  In  addition 
to  this,  the  conveyance  if  unexplained  is  an 
evasion  of  the  statutory  grant  of  1 1  Edw.  8 : 
Sutton  Poole  case.  (4)  The  title  by  pre- 
scription or  custom  is  entirely  unsupported, 
because,  as  the  grant  was  within  legal  me- 
mory, the  franchise  must  have  merged,  and 
consequently  the  usage  could  only  have 
commenced  at  the  date  of  that  grant,  which 
was  in  1748.  It  has  been  suggested  that 
the  course  proper  to  be  pursued  in  respect 
of  the  imputed  negligence,  would  be  to  pro- 
ceed by  quo  warranto  or  scire  facias.  It  is 
true  that  the  proceeding  by  quo  warranto 
might  be  resorted  to :  Maydenhead,  quo  war- 
ranto, {Palmer,  76,  86) ;  and  it  is  for  the 
benefit  of  the  defendant  to  contend  that  it 
might,  as  the  very  foundation  of  that  pro- 
ceeding is  the  supposition,  that  the  party 
against  whom  the  information  is  granted  is 
not  in  legal  possession.  The  law,  that  the 
owner  of  a  ferry  must  have  the  property  of 
the  soil  on  both  sides  of  the  river,  is  not 
only  laid  down  in  Saville,  but  is  adopted  by 
Lord  Chief  Baron  Comyns  in  his  Digest,  tit. 
Piscary,  B.  It  was  also  incumbent  on  the 
plaintiff  to  prove  that  some  fixed  and  de- 
terminate payments  had  been  made,  as  rea- 
sonable freights  or  ferryages  ;  but  the  evi- 
dence, on  the  contrary,  was,  that  the  fare 
demanded  and  paid  had  been  uncertain  and 
variable. 

(4)  Wigt.  149 ;  8  Co,  1. 
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Mr.  Justice  Bay  ley. — The  questions  in 
this  case,  I  think,  admit  of  no  doubt.  The 
first  objection  raised  on  the  part  of  the  de- 
fendant, is,  that  the  action  has  been  brought 
by  the  wrong  party,  because,  in  consequence 
of  the  demise  to  Brown,  the  plaintiff  was 
out  of  possession.  But,  it  appears  to  me 
that  a  satisfactory  answer  has  been  given  to 
that  objection,  by  the  new  arrangement 
proved  to  have  been  entered  into  shortly 
after  that  demise.  Brown,  it  appears,  find- 
ing that  he  could  not  keep  the  ferry,  at  the 
rent  which  he  had  stipulated  to  pay  for  it, 
proposed  to  the  plaintiff  to  become  the  ser- 
vant instead  of  the  tenant  of  the  plaintiff, 
and  to  receive  wages  for  working  the  ferry, 
whilst  the  plaintiff  should  take  the  profits. 
This  proposal  being  acceded  to,  a  new  re- 
lation was  established  between  the  parties, 
utterly  inconsistent  with  that  of  landlord 
and  tenant,  namely,  that  of  master  and  ser- 
vant. This  operated,  by  law,  as  a  surren- 
der of  the  tenant' 8  interest.  The  next  ob- 
jection offered  was,  that  this  was  not  shewn 
to  be  an  ancient  ferry,  either  by  customary 
grant  or  by  prescription.  It  was  proved, 
however,  that  the  ferry  had  existed  for  a 
long  period  of  time,  and  that  the  plaintiff 
was  in  possession  ;  and  those  facts,  in  my 
opinion,  without  the  production  and  proof 
of  the  copy  of  the  court  roll,  were  sufficient 
to  maintain  the  action.  Another  point  rais- 
ed by  the  defendant  is,  that  the  plaintiff's 
right  to  the  ferry  has  been  destroyed  by  his 
negligence.  But  surely,  the  neglect  here 
imputed  cannot,  ipso  facto,  destroy  the  fran- 
chise. Where  a  franchise  is  abused,  the 
grant  may  be  repealed  by  scire  facias  or  quo 
warranto,  and  may  be  revested  in  a  new 
grantee  by  the  Crown ;  but  the  right  of  the 
former  grantee  cannot  be  destroyed  by  mere 
negligence.  Neither  does  the  proceeding 
by  quo  warranto  suppose  that  the  party 
against  whom  it  is  taken,  is  altogether  out 
of  possession :  on  the  contrary,  it  obviously 
supposes  that  he  is  in  actual,  though  not  in 
legal  possession,  and  he  must  be  dispossessed 
by  judgment  of  ouster.  Next,  it  has  been 
insisted,  that  the  owner  of  the  ferry,  in  or- 
der to  maintain  his  right,  ought  to  have  the 
property  of  the  soil  on  both  sides  of  the 
river.  I  do  not  think  that  by  any  means 
necessary,  nor  do  1  think  that  the  authority 
in  Saville  which  has  been  cited  goes  to  that 
extent.     The  amount  of  that  authority  is, 


that  a  ferry  is  in  respect  of  the  landing-place 
and  not  of  the  water ;  but  it  by  no  means 
follows  that  he  "  who  has  the  privilege  of  a 
ferry,  ought  to  have  a  right  to  the  soil 
upon  both  sides  of  the  water."  The  origi- 
nal owner  of  the  land  may  have  granted  the 
soil,  and  reserved  the  right  of  using  the 
land  for  embarking  or  disembarking  passen- 
gers, and  the  landing  place  may  be  a  public 
highway.  As  to  the  allegation  that  a  spe- 
cific sum  had  been  paid,  1  think  that  was 
not  necessary,  and  therefore,  that  the  plain- 
tiff was  not  called  upon  to  prove  it. 

Mr.  Justice  Holroyd. — I  am  of  opinion 
that  the  rule  should  be  discharged.  Actual 
occupation  and  enjoyment  of  the  ferry  was 
sufficient  primd  facie  evidence  of  the  right, 
and  it  was  not  necessary  to  produce  the 
court  roHs.  I  cannot  admit  the  authority 
in  Saville  to  be  law  to  the  extent  that  has 
been  contended ;  a  right  to  land  and  to  em- 
bark passengers  on  either  side  of  the  river 
must  be  incident  to  a  right  of  ferry,  but  a 
property  in  the  soil  is  not  requisite.  The 
owner  need  only  have  a  right  to  use  the  land 
for  the  purpose  of  the  ferry,  which  is  an  in- 
corporeal hereditament. 

Mr.  Justice  Littledak,  concurred. 

Rule  discharged* 


1827         f«ARftUIS   OF    STAFFORD    V.  COY- 
\       NET  AND  ANOTHER.  * 

Highways — Dedication  to  the  Public — 
Trespass. 

1.  The  mere  uninterrupted  exercise  of  the 
freedom  of  passage  by  the  public  over  the 

land  of  an  individual  for  a  less  period  than 
six  years,  (although  the  road  so  used  may 
have  been  repaired  by  the  parish  during  the 
whole,  or  a  part  of  that  time,)  has  never  been 
deemed  sufficient  in  itself  to  imply  a  general 
dereliction  of  the  soil  by  the  proprietor, 

2.  It  is  not  necessary  for  the  owner  of  the 
soil,  in  order  to  prevent  the  presumption  of 
an  unlimited  abandonment,  when  he  suffers  a 
road  to  be  made  across  his  land,  to  notify  to 
the  public  that  he  does  not  intend  the  use  to 
be  unlimited;  but  it  is  sufficient  if  he  declares 
the  conditions  on  which  he  consents  to  the 

*  This  case  was  argued  and  determined  in  the 
following  Trinity  Term. 
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making  of  the  road  to  parties  interested,  and 
afterwards,  (though  only  m  one  or  two  oc- 
casions within  jive  years,)  shall  prevent  the 
public  from  an  nnUmited  use* 

$•  But,  quaere — can  there  he  a  partial 
dedication  of  a  highway  to  the  public? 

Trespass. 

Pleas :  the  general  issue,  and  a  justifica- 
tion by  virtue  of  a  right  of  way.  New  as- 
signment of  other  trespasses,  with  carts  and 
waggons  laden  with  coals. 

At  the  trial,  before  Mr.  Baron  Garrow, 
at  the  Summer  Assizes  for  the  county  of 
Stafford,  it  appeared  that,  a  short  time  prior 
to  the  year  1820,  the  inhabitants  of  Lane 
End,  and  other  places  in  the  vicinity  of  the 
Marquis  of  Stafford's  estate,  being  desirous 
of  having  a  road  across  his  land,  presented 
a  petition  to  him  to  that  effect ;  and  that  the 
Marquis  gave  instructions  to  his  solicitor  to 
communicate  his  intentions  upon  the  subject 
to  all  parties  whom  he  considered  to  be  in- 
terested. The  solicitor  sent  circular  letters 
to  the  trustees  of  the  turnpike  road,  with 
which  the  proposed  way  was  to  communi- 
cate, and  to  several  of  the  proprietors  of 
estates  in  the  neighbourhood,  through  the 
lands  of  some  of  whom  it  was  to  pass,  and 
among  others,  to  the  father  of  the  defen- 
dant, Mr.  Coyney.  These  letters  stated 
the  conditions  upon  which  the  plaintiff  was 
willing  to  comply  with  the  requisitions  ki 
the  petition,  one  of  which  conditions  was, 
that  no  coal  carts,  except  those  belonging 
to  the  plaintiff  himself,  were  to  have  the 
privilege  of  passing  that  way.  In  1820  the 
road  was  completed ;  the  Marquis  paying 
the  expense  of  cutting  that  part  of  it  which 
passed  over  his  land.  For  a  year  subsequent 
to  its  completion,  no  measures  were  taken 
by  the  plaintiff  to  indicate  that  coal  carts 
were  not  to  pass ;  but  at  the  end  of  that 
time  a  post  was  put  up  on  each  side  of  the 
road,  and  to  one  of  those  posts  a  chain,  of 
sufficient  length  to  be  stretched  across  the 
road,  and  to  be  hooked  to  the  opposite  post, 
was  affixed.  On  the  part  of  the  plaintiff 
the  witnesses  spoke  only  to  two  or  three 
occasions  when  that  chain  had  been  used, 
and  to  as  many  instances  of  the  stoppage  of 
carts  laden  with  coal.  The  defendants'  evi- 
dence shewed  that  coal  carts  had  been  in  the 
habit  of  passing  along  the  road,  both  from 
the  Marquis's  and  other  collieries  *,  and  that, 


in  the  year  1822,  when,  in- consequence  of  a 
part  of  it  being  out  of  repair,  an  indictment 
was  threatened,  the  agent  of  the  Marquis 
had  told  the  parish  surveyor,  that  "the 
Marquis  had  shut  his  hands  of  it,  and  they 
might  do  what  they  would  with  h;"  and  that 
since  that  time  the  road  had  been  repaired 
by  the  parish  by  statute  duty.  The  tres- 
pass was  admitted. 

Upon  these  facts,  it  was  argued  by  the 
defendants'  counsel,  that  there  had  been  a 
complete  dedication  to  the  public,  and  that, 
consequently,  the  action  of  trespass  could 
not  be  sustained.  That  a  surrender  to  the 
public  must  be  general ;  to  pass  and  repass 
at  all  times,  with  waggons,  carts,  &c,  how- 
ever laden.  The  agreement  with  the  indi- 
viduals td  whom  the  circular  letters  had  been 
written  might,  as  regarded  them,  be  bind- 
ing, but  could  not  work  an  inconvenience 
to,  or  limit  the  rights  of  the  public. 

On  the  other  hand,  the  plaintiff's  counsel 
contended,  that  there  was  no  evidence  to 
make  this  a  common  highway,  but  that  it 
was  merely  a  road  by  sufferance.  That  the 
number  of  the  instances  of  interruption  was 
immaterial,  as  one  of  obstruction  would 
weigh  against  a  thousand  of  user.  That  the 
repair  by  statute  duty  was  no  proof  of  a  de- 
dication; and  that  the  act  of  the  agent 
could  not  bind,  unless  afterwards  commu- 
nicated to,  and  approved  by,  the  Master. 
To  these  points  were  cited  :  Rugby  Charity 
v.  Merryweather,  (1)  Wood  v.  real,  (2) 
Woody  ear  v.  Haddon,  (8)  and  the  case  of 
Thompson  v. ,  tried  on  the  Oxford  cir- 
cuit, before  Mr.  Baron  Garrow,  in  the  year 
1828. 

The  learned  Judge  told  the  jury,  that 
there  could  be  no  doubt  the  proprietor  of 
an  estate  might  stipulate  with  the  public,  or 
with  individuals,  upon  what  terms  he  would 
suffer  them  to  use  a  road  which  passed 
through  that  estate ;  hut  that,  if  once  the 
road  were  entirely  abandoned  to  the  public, 
the  right  thus  vested  could  not  be  broken 
in  upon,  abridged,  or  demolished,  at  the 
will  of  that  proprietor.  That  he  thought 
the  neglecting  to  notify  the  restricted  use 
to  be  made  of  the  road  for  so  long  a  period 
after  its  completion ;  the  frequent  and  al- 
most uninterrupted  exercise  of  the  right  of 

(1)  11  E.  R.  576,  n. 
(9 )  5  Barn.  &  Aid.  454. 
(3)  5  Taunt  lt5. 
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way,  by  carriages  of  all  descriptions ;  and 
the  repairs  by  the  parish,  were  strong  facts 
to  raise  the  legal  inference  of  a  general,  un- 
reserved dereliction.  They  would  there- 
fore consider,  first,  whether  what  took  place 
from  1820  to  1821,  amounted  to  a  dedica- 
tion. And,  secondly,  (not  confining  them- 
selves to  that  periqd,)  whether  a  general 
dedication  to  the  public  was  established  by 
the  evidence.  The  jury,  under  the  fore- 
going directions  in  point  of  law,  (and  with 
an  understanding  that  if  those  directions 
should  be  thought  wrong  by  the  Court 
above,  in  order  to  save  expense  to  the  par- 
ties, a  verdict  for  nominal  damages  should 
be  entered  for  the  plaintiff,)  found  for  the 
defendant.  A  rule  having  been  obtained 
to  alter  the  verdict  accordingly, 

Mr.  Jervis  and  Mr.  Serjeant  Russell  shew- 
ed cause. — There  are  two  questions.,  of  some 
importance,  here  involved.  First,  could 
the  Marquis  of  Stafford  legally  make  such 
a  reservation,  as  he  professes  in  his  agent's 
letter  it  was  his  intention  to  make,  in  favour 
of  his  own  coal  carts,  and  to  the  exclusion 
of  others  ?  Secondly,  supposing  he  could, 
was  there  not  subsequently  an  unqualified 
dedication  to  the  public?  To  the  first 
point :  there  cannot  be  a  partial  and  limited 
dedication.  The  agreement  between  the 
Marquis  and  the  neighbouring  proprietors 
of  lands  might  be  binding  against  the  par- 
ties, but  was  void  as  respects  the  public. 
There  are  only  two  sorts  of  roads,  public 
and  private.  The  right  to  the  use  of  the 
former  must  be  absolute  and  unlimited. 

[Mr.  Justice  Holroyd. — May  not  a  man 
dedicate  a  road  to  the  public  for  particular 
purposes :  for  a  horse-way,  a  foot-way,  or 
a  carriage-way  ?] 

Such  a  dedication  might  be  made  ;  but  if 
confined  to  a  particular  description  of  horse, 
as  gray  or  black  horses  ;  or  passengers  of 
a  certain  weight  or  size,  or  excluding  car- 
riages conveying  certain  articles,  as  carts 
with  coals,  it  would  be  bad.  In  no  instance 
has  it  ever  been  argued  or  held,  that  any 
description  of  carriage,  whatever  might  be 
the  contents,  could  be  excluded  from  a  pub- 
lic highway. 

[Mr.  Justice  Holroyd. — There  are  many 
instances  where  permission  is  generally  given 
for  the  public  to  pass,  but  where  the  road 
is  occasionally  shut  up,  like  Southampton- 
street.] 


That  is  no  dedication  to  the  public 

Mr.  Justice  Bayley. — I  thjnk  I  have  known 
this  case  of  a  partial  dedication ;  where  the 
public  had  a  right  to  use  the  road  only  in 
the  time  of  flood,  at  the  time  of  Hood  it  was 
a  public  road ;  at  other  periods  a  private 
one.] 

To  the  second  point :  admitting  that  a 
partial  dedication  is  legal,  and  that  origi- 
nally such  a  one  was  made  in  this  case,  has 
there  not  since  been  a  total  dereliction? 
There  should  have  been  some  public  act  to 
denote  the  limited  use  to  be  made  by  the 
public  of  this  road.  No  notices  were  put 
up ;  no  posts  erected  till  a  year  after  the 
completion  of  the  road  ;  and  the  instances 
of  interruption  amounted  in  the  whole  to  no 
more  than  two  or  three,  But  beyond  all 
this,  there  was  proof  of  relinquishment  by 
the  Marquis's  agent,  and  repairs  by  sta- 
tute duty.  It  has  therefore  become  a  pa- 
rish road ;  or  if  not,  expense  has  been  in- 
curred about  those  repairs  to  no  purpose, 
and  the  public  are  so  far  damnified.  Pri- 
vate persons  also,  under  the  belief  that 
there  was  a  public  right  of  way,  may  have 
established  manufactories,  or  sunk  mines  in 
the  neighbourhood,  and  will,  if  it  be  closed 
against  them,  sustain  great  injury.  A  timely 
notification  of  the  conditions  on  which  the 
public  were  to  have  the  enjoyment  of  this 
new  road  might  have  prevented  such  injury : 
but  as  the  Marquis  has  failed  to  make  it,  he 
ought  to  be  the  sufferer,  and  not  those  who 
have  been  misled  by  his  default. 

Mr.  Taunton,  with  whom  was  Mr.  Camp- 
bell, contra,  was  stopped  by 

Mr.  Justice  Bay  ley. — I  think  this  rule 
ought  to  be  made  absolute.  There  either 
can  or  cannot  be  a  partial  dedication  to  the 
public ;  and  the  plaintiff  did  or  did  not  make 
such  partial  dedication.  If  there  can  be,  I 
think  the  plaintiff  gave  up  the  use  of  the 
road  in  question  only  to  a  limited  extent ; 
that  this  defendant  has  gone  beyond  that 
extent;  and,  therefore,  that  the  verdict 
should  be  against  him.  I  am  inclined  to 
think,  that  there  may  be  a  partial  dedica- 
tion to  the  public  j  but  it  is  not  necessary 
to  speak  positively  on  that  point,  because, 
here,  if  there  has  not  been  such  a  partial 
one,  there  has  been  no  dedication  at  all. 
The  defendant  insists*  that  the  dedication 
was  general  and  unlimited ;  and  that  it  could 
not  be  otherwise.     But  it  is  quite  clear,  that 
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this  was  never  the  intention  of  the  plaintiff, 
and  we  must  take  the  grant  secundum  for- 
mam  doni,  according  to  the  intention  of  the 
gift.  If  that  which  it  professes  to  give  is 
not  passed,  then  the  grant  is  void.  Sap- 
pose  a  man  to  say,  "  If  I  cannot  make  a 
partial  grant,  I  will  not  make  any ;"  or  sup- 
posing that  notices  contemporaneous  with 
the  opening  of  the  road  had  been  put  up, 
specifying  this  supposed  illegal  exception  as 
to  its  use,  would  the  grant,  or  would  the 
exception  thereby  have  become  ineffectual  ? 
Surely  the  exception !  If  by  law  you  must 
give  it  unlimited,  or  not  at  all,  1  should  say, 
there  is  strong  evidence  it  was  never  given. 
Nothing  could  be  more  monstrous  than  for 
a  man  to  receive  land  to  use  in  a  given  way, 
and  then  to  say,  "  I  am  at  liberty  to  use  it 
for  all  purposes."  The  fact  of  the  road 
being  open  for  some  time  was  evidence, 
but  only  evidence,  to  presume  the  grant 
was  unlimited :  but  that  presumption  is  re- 
butted by  the  letter.  I  think  also,  that 
there  was  sufficient  proof  of  notoriety  that 
the  way  was  not  to  be  used  by  coal  carts, 
and,  consequently,  that  no  one  has  a  right  to 
complain  of  injury.  Who  is  injured  ?  Not 
all  the  persons  who  have  incurred  expense, 
because  there  has  been  an  equivalent  for 
that  expense  in  the  convenience  of  passage 
over  this  road.  Those  who  have  had  the 
use  of  it  for  some  time,  have  derived  bene- 
fit for  that  time,  and  are  not  injured,  nor  is 
any  damnum  done  to  them  by  its  disconti- 
nuance. 

Mr.  Justice  Holroyd. — The  public  have 
no  right  of  way  over  the  land  in  question, 
except  what  is  derived  from  the  plaintiff; 
what  that  right  is,  has  been  signified  by  the 


answer  sent  by  his  agent,  on  the  requisition 
being  made  for  this  road.     He  there  gives 
permission  to  the  public  to  use  it,  but  only 
in  a  certain  mode ;  at  present  I  see  no  ob- 
jection to  a  partial  and  restricted  right  of 
way ;    and,  if  such  a  one  has  here  been 
given,  it  is  plain  that  the  claim  to  its  enjoy- 
ment  cannot  be  more  extensive  than  the 
gift  itself.     If  such  a  right,  however,  can- 
not legally  exist,  the  conditional  consent  of 
the  plaintiff  to  let  the  public  pass  over  his 
land  will  only  operate  as  a  permission,  and 
justify  their  doing  so,  until  it  be  revoked; 
if  the  plaintiff  permit  the  road  to  appear 
like  an  open  road,  those  who,  believing  it 
to  be  so,  make  use  of  it  as  such,  will  not  be 
liable  as  trespassers ;  as  this  will  be  good 
evidence  of  licence,  till  such  constructive 
permission  shall  be  revoked  by  notices ;  I 
think,  then,  that  the  original  dedication  was 
not  unlimited  ;  that  there  has  not  since  been 
any  abandonment  to  the  public ;  and  that 
the  plaintiff  should  therefore  have  a  verdict. 
Mr.  Justice  LijLtledaU. — I  should  doubt 
whether  there  can  be  such  a  thing  as  a  par- 
tial dedication  of  a  road  to  the  public ;  the 
party  who  makes  a  road  may  certainly  pat 
up  gates,  and  shut  them  at  certain  periods, 
excluding  all  the  public  at  those  times ;  bat 
he  cannot  open  it  for  one  particular  use, 
and  say  it  shall  be  closed  with  respect  to 
others.     This  is  my  impression,  but  1  have 
formed    no  decisive  opinion ;  in  this  case 
there  appears  to  have  been  no  evidence  to 
establish  the  general  dedication,  and,  on 
that   ground,    I    concur  with  my  learned 
brotliers. 

Verdict  entered  for  the  plaintiff, 
Damages  Is. 


RULE  OF  COURT. 


Easter  Term,  8  Geo.  IV.   1827. 

WHEREAS  some  doubts  have  arisen  in  practice  as  to  the  number  of 
defendants'  names  to  be  inserted  in  mesne  process  in  actions  by  bill : — 

IT  IS  HEREBY  ORDERED— That  from  and  after  the  last  day  of 
the  present  Term,  in  all  actions  by  bill,  the  mesne  process  shall  contain 
the  name  of  the  defendant,  or,  if  more  than  one,  of  all  the  defendants  in  that 
action  ;  and  shall  not  contain  the  name  or  names  of  the  defendant  or  de- 
fendants in  any  other  action. 

BY  THE  COURT.* 


CASES  ARGUED  AND  DETERMINED 


IN   THE 


eourt  of  WLintf*  tttmf), 


IN 


TRINITY  TERM,  8  GEO.  IV. 


AND    IN   THE   SITTINGS    AFTER   THAT   TERM. 


1827 
June 


16.  5 


DOE  d,  PEMBBRTON  V.  ROE. 


Practice — Ejectment. 

A  lease  Jot  lives  is  not  within  the  statute 
1  Geo.  4.  c.  87. 

Mr.  Richards  moved  for  a  rule  to  shew 
cause  why  the  tenant  in  possession  should 
not  enter  into  recognizances  under  the 
1  Geo.  4.  c.  87.  The  question  was,  whe- 
ther the  case  came  within  the  meaning,  for 
it  certainly  was  not  within  the  words  of  that 
statute.  The  words  of  the  act  were,  where 
the  tenant  held  "  for  any  term  or  number 
of  years  certain,  or  from  year  to  year." 
Here,  the  tenant  held  under  a  lease  for  lives, 
all  of  which  had  dropped.  The  object  of 
the  act  was  to  facilitate  the  landlord's  re- 
medy in  cases  where  the  interest  of  the 
tenant  had  clearly  and  certainly  run  out ; 
and  not  to  interfere  with  cases  where  there 
might  be  a  fair  doubt  (which  there  cannot 
be  here,)  as  to  the  duration  of  the  tenancy. 

The  Court  said,  they  could  not  go  beyond 
the  words  of  the  act. 

Rule  refused* 


1827 
June  16 


6.3 


LANCASTER  AND  0THEB6,  ASSIG- 
NEES, &C  V.  BARKER. 


Vol.  V.  K.B. 


Bankruptcy — Evidence. 

In  an  action  brought  by  a  bankrupt9 s  as- 
signees, a  letter  written  by  the  defendant, 
entitled  in  the  cause,  is  not  such  an  acknow- 
ledgment of  their  title  as  assignees,  as  will 
render  it  unnecessary  to  produce  the  commis- 
sion and  the  subsequent  proceedings. 

In  this  action  the  defendant  had  given  no 
notice  of  his  intention  to  dispute  the  bank- 
ruptcy; and  the  plaintiffs  did  not  pro- 
duce the  commission,  or  any  of  the  pro- 
ceedings under  it.  Even  to  dispense  with 
such  evidence,  they  relied  upon  a  letter 
written  by  the  defendant  to  the  plaintiff, 
entitled  in  the  cause ;  which,  as  they  con- 
tended, was  a  sufficient  acknowledgment  of 
their  representative  character.  The  Lord 
Chief  Justice,  however,  thought  it  was  not ; 
and  nonsuited  the  plaintiff. 

Mr.  Pratt  now  moved  to  set  aside  the 
nonsuit. — In  Dickinson  v.  Coward, {I)  the 
defendant  had  attended  a  meeting  of  the 
creditors  before  the  commissioners,  and  ex- 

(1)  1  Barn.  Jc  Aid.  677. 
2  O 
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hihitcd  an  account  between  himself  and  the 
bankrupt.  It  was  thought  unnecessary,  in 
that  case,  to  compel  the  plaintiff  to  produce 
the  commission. 

» 
Lord  Tenterden. — In  that  case  the  de- 
fendant went  further  ;  he  had -made  a  pay- 
ment on  account  to  the  assignees  ;  that  was 
a  very  unequivocal  recognition  of  his  cha- 
racter, and  that  was  the  fact  relied  upon  in 
the  judgment. 

Rule  refused* 


1827.     \L 
me  18.  'J 


June 


Ex  parte  lee,  in  the  cause 

LEE  V.  SOUTHWOOD. 


Copyhold — Pa  rt  it  ion . 

Although  copyholders  holding  in  joint  te- 
nancy, cannot  compel  the  lord  to  make  par- 
tit  ion  between  them,  they  may,  by  surrenders 
to  other  persons,  turn  their  joint  tenancy  into 
a  tenancy  in  common  without  the  consent  of 
the  lord. — And, 

Semble — That  the  lord  would  be  compelled 
to  accept  such  surrenders. 

A  rule  had  been  obtained  on  behalf  of 
Lee,  calling  upon  the  lord  of  the  manor  of 
Taunton  Deane,  and  his  steward,  to*  shew 
cause  why  a  writ  of  mandamus  should  not 
issue,  directed  to  them,  commanding  them, 
or  one  of  them,  to  admit  Lee  tenant  to  a 
eertain  defined  portion  of  certain  customary 
lands,  parcel  of  the  manor.  This  was  ob- 
tained upon  affidavit,  stating  that  some  time 
ago,  two  brothers,  Richard  Staple  and 
Thomas  Valentine  Staple,  purchased  an 
estate,  parcel  of  the  manor,  which  was  sur- 
rendered to  the  use  of  them,  their  heirs  and 
assigns,  for  ever,  according  to  the  custom  of 
the  manor ;  that  they,  according  to  parol 
agreement,  divided  the  estate,  and  occupied 
distinctly  and  severally,  according  to  that 
agreement ;  that  afterwards,  Richard  Staple 
surrendered  all  his  business,  lands  and  te- 
nements, within  the  manor,  to  the  use  and 
behoof  of  Lee,  his  heirs  and  assigns,  for 
ever,  according  to  the  custom ;_  to  be  holden 
upon  condition,  that  he  should  pay  the  le- 
gacies, and  perform  all  articles  and  things 
contained  in  the  will  of  the  said  Richard 
Staple ;  that  Richard  Staple  afterwards 
made  his  will  £nd  died  ;  that  Thomas  Va- 


lentine Staple  survived,  and  brought  eject- 
ment to  recover  Richard's  portion,  contend- 
ing that  the  whole  was  held  in  joint  tenancy; 
but  the  Court  of  King's  Bench  having  inti- 
mated their  opinion,  that  Lee,  die  dormant 
surrenderee,  might  obtain  admittance,  and 
having  reeommended  a  stei  processus  to  that 
ejectment,  it  was  no  further  proceeded  in. 

The  application  went  on  to  state,  that  he 
had  served  a  written  demand  upon  the  lord 
and  his  steward,  claiming  admittance  under 
the  surrender,  of  the  specific  portion  occu- 
pied by  Richard,  and  had  also  attended  the 
Court,  and  demanded  to  be  admitted  tenant, 
but  had  been  refused. 

Mr.  Manning  shewed  cause. — This  rule 
has  been  obtained  upon  the  assumption,  not 
only  that  copyholders  can  make  partition  as 
between  themselves  without  the  licence  of 
the  lord  ;  but  that  the  lord  can  be  forced  to 
give  effect  to  it.  Co.  Litt.  586,  note  395, 
refers  to  the  authorities,  shewing  that 
partition  cannot  be  made  without  the  lord's 
licence.  But  here,  it  was  proposed  to 
force  the  lord  to  adopt  a  partition  supposed 
to  have  been  made  by  the  copyholders. 
This  is  contrary  to  the  principle  of  copy- 
holds ;  the  lord  cannot  be  compelled  to  ap- 
portion the  services.  This  motion  is  in 
effect  to  force  a  re-grant  from  the  lord. 
There  is  no  objection  to  admitting  this  ap- 
plicant to  an  undivided  moiety,  conceding  to 
him,  that  the  joint  tenancy  has  been  se- 
vered. 

Mr.  R.  Bayley  contra.— This  application 
does  not  impeach  the  doctrine  laid  down  in 
Co.  Litt.  In  Swag  v.  Fox,  (1)  the  Court 
declared  what  was  the  legal  effect  of  a  si- 
milar surrender ;  and  that  is  all  that  is  now 
desired.  The  object  is  to  have  the  law  de- 
clared. Wase  v.  Pretty  (?)  appears  to  au- 
thorize the  severance  of  a  joint  tenancy  in 
copyholds. 

The  Court  were  of  opinion,  that  the  sur- 
render operated  as  a  severance  of  the  joint 
tenancy  ;  so  as  to  turn  it  into  a  tenancy  in 
common.  As  between  the  tenants,  there- 
fore, the  object  was  answered ;  but  tenants 
could  not  compel  the  lord  to  make  partition ; 
the  better  way  would  be  for  both  tenants  to 
join  in  surrenders  of  the  distinct  portions. 
Rule  discharged  without  costs. 

(1)  Palm.  34?  ;  2  RoD.  Abr.  514. 
(*)  Wincb,  3. 
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June  2S.  j  0RAT  *  WILKES'  Mp' 

Practice — Conflicting  Privilege. 

A  defendant  who  is  an  attorney,  and  also 
a  member  of  parliament,  may  be  sued  as  an 
attorney,  without  noticing  his  parliamentary 
privilege,  except  by  forbearing  to  issue  pro- 
cess against  his  person. 

Bill  against  an  attorney. 

Plea  in  abatement,  that  defendant  was  a 
member  of  tbe  House  of  Commons ;  and 
was  privileged  to  be  sued  as  such  member. 

Demurrer  and  joinder. 

Mr.  -Kelly  for  the  demurrer. — The  plea 
gives  no  better  mode  of  proceeding  than 
that  which  has  been  adopted  ;  nor  does  that 
mode  interfere  with  the  defendant's  parlia- 
mentary privilege.  It  would  be  absurd  to 
take  a  mode  of  proceeding  to  bring  a  de- 
fendant into  court,  who  by  his  other  pri- 
vilege is  in  court  already. 

Mr.  Chitty  for  the  plea. — When  there  are 
two  descriptions  of  privilege,  the  higher 
should  prevail.  The  mode  of  proceeding 
under  the  privilege  of  parliament  is  the 
better ;  because,  it  would,  on  the  face  of  the 
proceedings,  shew  that  the  defendant  is  not 
liable  to  any  process  against  his  person. 
The  judgment  in  this  case  will  be  general ; 
leaving  nothing  on  the  record  to  shew  the 
higher  privilege  by  which  the  person  is 
protected. 

The  Court. — The  judgment  is,  in  form, 
the  same  in  either  case  ;  the  object  of  the 
first  proceeding  in  a  cause,  is  in  general  to 
bring  the  defendant  into  court.  He  is  in 
court  already  by  his  privilege  as  an  attorney; 
nothing  has  been  done  to  affect  his  privi- 
lege as  a  member  of  parliament ;  the  pro- 
ceedings are  only  rendered  more  simple, 
and  if  you  had  been  sued  as  a  member  of 
parliament  you  would  probably  have  plead- 
ed in  abatement  your  privilege  as  an  attor- 
ney, and  have  complained  that  the  simple 
form  of  proceeding  had  not  been  adopted. 

Judgment  ofrespondeas  ouster. 


1  827.        ")  SAMPSON    AND    ANOTHER,  EXE- 

June  25.  J    cutors  &c.  v.  easterby. 

Covenant — Heirs — Executor. 

On  a  covenant  made  with  a  man  and  his 
heirs,  the  covenant  running  with  the  land, 
his  executors  cannot  sue,  unless  they  shew 
either  a  breach  in  the  lifetime  of  their  testa- 
tor, or  that  the  breach  has  been  the  means  of 
damnifying  the  personal  estate. 

Covenant. — The  declaration  stated,  that 
Sir  Charles  Turner,  bart.  was  seised  in  fee 
of  a  third  part  of  the  tenements  therein- 
after mentioned  in  Arkindale  and  Kirk  by 
Ravensworth,  in  the  county  of  York ;  and 
that  by  indenture  (of  which  profert  was 
made),  dated  8th  December  1801,  between 
Sir  Charles  of  the  one  part,  and  Aubone 
Surtees,  John  Surtees,  George  Doubleday 
the  defendant,  Walter  Hall  and  Frederick 
Hall  of  the  other  part ;  after  stating,  that 
Sir  Charles,  in  December  1799,  had  agreed 
with  the  said  A.  and  J.  Surtees,  George 
Doubleday  the  defendant,  W.  and  F.  Hall, 
to  demise  to  them  the  undivided  third  part 
of  Sir  Charles,  in  the  mines,  minerals,  and 
quarries  thereinafter  described,  for  twenty- 
one  years,  from  the  1st  January  then  next 
following,  at  a  certain  rent,  and  under  cer- 
tain covenants  therein  contained ;  and  that  in 
pursuance  of  the  agreement  the  intended  les- 
sees entered  ;  and  also  reciting  that  the  in- 
tended lessees  had  since  the  1  st  January  1 800, 
with  the  permission  of  Sir  Charles,  and  of 
the  owners  of  the  other  two  third  parts  of 
the  tenements,  taken  down  a  smelting-mill 
belonging  to  them,  situate  upon  part  of  a 
tract  of  waste  ground,  within  the  manor  of 
Arkindale  thereinafter  mentioned,  called 
Old  Moulds,  and  some  other  contiguous 
buildings,  and  that  the  said  intended  lessees 
agreed  to  erect,  at  their  own  expense,  a 
smelting-mill  of  larger  dimensions,  with 
several  adjoining  buildings,  upon  another 
part  of  the  said  tract  of  waste  ground, 
which  mill,  with  the  water-wheel  belonging 
thereto,  and  the  said  other  buildings,  it  had 
been  agreed  should  belong  to,  and  be  the 
property  of  Sir  Charles,  and  the  two  other 
owners  ;  the  said  indenture  witnessed  that 
Sir  Charles  did  demise,  grant,  and  to  farm 
let  unto  the  said  A.  and  J.  Surtees,  George 
Doubleday  the  defendant,  W.  and  F.  Hall, 
their  executors,  &c.  all  that  the  undivided 
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third  part  of  him,  Sir  Charles,  of  and  in 
certain  premises  set  out  in  the  indenture  ; 
to  hold  for  nineteen  years,  from  the  1st 
January  then  next. 

Then  came  a  covenant  (among  others)  by 
the  defendant,  with  Sir  Charles,  his  heirs 
and  assigns,  that  the  lessees  would  main- 
tain, preserve,  and  keep  the  smelting-mill 
engaged  to  be  erected,  and  to  do  certain 
other  acts.  The  declaration  then  went  on 
to  aver,  that  the  lessees  entered  and  became 
possessed  of  the  premises  for  the  term 
granted  by  the  demise,  the  reversion  being 
in  Sir  Charles,  his  heirs  and  assigns ;  and 
that  the  lessees  being  so  possessed,  after- 
wards, and  during  the  continuance  of  the 
term,  to  wit,  on  and  at,  &c,  by  indentures 
of  lease  and  release,  (of  which  profert  was 
made,)  dated  the  25th  and  26th  September 
1808,  between  Sir  Charles  of  the  one  part, 
and  George  Brown  of  the  other  part,  (the 
plaintiffs  suing  as  the  executors  of  Brown,) 
Sir  Charles  bargained  and  sold  the  reversion 
to  Brown  ;  to  hold  to  Brown,  his  heirs  and 
assigns,  to  the  only  proper  use  and  behoof 
of  George  Brown,  his  heirs  and  assigns  for 
ever.  Performance  was  then  averred  by 
Brown,  in  his  lifetime,  and  by  the  plaintiffs, 
as  his  executors  after  his  death,  of  all  things 
to  be  performed  by  him  and  them.  Breach 
was  then  assigned,  that  neither  the  defen- 
dant nor  his  co-lessees  had,  during  the 
continuance  of  the  demise,' and  after  Brown 
became  seised  of  the  reversion,  and  in  the 
lifetime  of  Brown,  erected  a  smelting-mill 
as  covenanted.  There  was  another  count 
similar  to  the  first,  except  that  the  breach 
assigned  was  for  not  keeping  the  substi- 
tuted smelting-mill  and  premises  in  repair. 

To  this  declaration,  the  defendant,  after 
craving  oyer  of  the  lease,  demurred ;  giving 
a  separat6"demurrer  to  each  count. 

The  points  upon  which  the  defendant  re- 
lied in  support  of  his  demurrers  were  : — 

1st.  That  the  lease,  mentioned  and  set 
forth  in  the  pleadings,  did  not  contain  any 
covenant,  either  express  or  implied,  by  the 
lessees,  to  erect  a  smelting-mill  of  larger 
dimensions  than  the  smelting-mill  recited  to 
have  been  taken  down,  with  a  water-wheel, 
and  adjoining  buildings,  &c. 

2nd.  That  assuming  such  a  covenant  to 
have  been  contained  in  the  lease,  it  is  a  co- 
venant running  with  the  land,  and  the  plain- 
tiffs, who  had  brought  their  action  as  the 


executors  of  George  Brown,  had  no  right  to 
sue  in  that  character  for  the  breaches  of 
covenant  mentioned  in  the  declaration. 

3rd.  It  was  alleged  in  the  declaration, 
that  the  breaches  of  covenant  were  com- 
mitted in  the  lifetime  of  George  Brown ; 
yet  there  was  no  allegation  that  the  said 
George  Brown,  in  his  lifetime,  or  the  plain- 
tiffs, as  his  executors,  since  his  death,  sus- 
tained any  damage  from  the  supposed 
breaches  of  covenant,  whereby  the  per- 
sonal estate  of  George  Brown  had  been 
damniBed. 

4th.  That,  assuming  the  covenant  above 
mentioned  to  have  been  contained  in  the 
lease,  yet  it  appeared  to  have  been  entered 
into  by  the  defendants  with  Sir  Charles 
Turner,  his  heirs  and  assigns ;  and  yet  it 
was  not  shewn  by  the  declaration  that  the 
plaintiffs  were  either  the  heirs-at-law,  or 
the  assignees,  either  of  Sir  Charles  Turner, 
or  of  the  said  George  Brown,  so  as  to  en- 
title them  to  maintain  the  present  action. 

Mr.  Broderkk  for  the  defendant. — There 
is  no  covenant  to  erect  a  smelting-mill. — 
There  appears  to  have  been  some  agree- 
ment to  erect  one — an  agreement  pre- 
vious to  the  lease ;  and  upon  that  agree- 
ment, whatever  it  was,  the  plaintiff  must 
rely.  But  if  it  should  be  held,  that  there 
is  an  implied  covenant,  to  erect,  still  the 
breach  does  not  appear  to  have  taken  place 
in  the  lifetime  of  G.  Brown  ;  nor  is  there 
any  special  damage  alleged  in  respect  of 
the  personal  estate.  It  does  not  appear 
when  he  died ;  and  he  might  have  died 
shortly  after  the  conveyance  was  made  to 
him.  The  fact  of  his  death  was  peculiarly 
within  the  knowledge  of  the  plaintiffs,  and 
they  should  have  stated  it :  Scott  v.  God- 
win. (1)  Next,  the  covenant  in  question  is 
a  covenant  running  with  the  land  ;  it  was  a 
covenant  made  with  Sir  Charles  Turner, 
his  heirs  and  assigns ;  and  the  action  is 
therefore  maintainable  only  by  the  heir  or 
assignee.  But  if  it  were  a  personal  covenant, 
the  plaintiffs  have  shewn  no  right  in  them- 
selves. 

Mr.  Alderson,  contra.  —  Whether  the 
breach,  which  is  not  denied,  took  place  in 
the  lifetime  of  the  testator  or  not,  is  a  fact 
material  for  the  defendant  to  shew,  in  case 
the  fact  is  in  his  favour.  Having  broken  his 

(l)  1  Bo».  &  Pal.  67. 
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covenant,  it  is  for  him  to  shew  the  fact 
upon  which  he  relies,  in  bar  of  the  action. — 
But,  by 

The  Court. — It  is  for  the  plaintiff  to 
shew  his  right  of  action  ;  the  mere  breach 
of  the  covenant  does  not  give  the  right  of 
action  to  any  one  but  the  person  who  is  en- 
titled. 

Judgment  for  the  defendant. 


1 R27        "^ 
J  «0      (  SPARKS  V-  SPURS  &  ANOTHER. 

Bill  of  Exchange — Altered  Acceptance. 

The  addition  to  a  general  acceptance,  by 
adding  words,  making  the  bill  payable  at 
any  given  place,  if  made  without  the  consent 
of  the  acceptor,  will  discharge  him;  although 
the  addition  may  not  be  in  terms  which  would 
make  the  acceptance  special  under  the  1st  fy 
%d  Geo.  4.  c.  78. 

Where  a  bill  of  exchange,  so  altered,  is 
offered  in  evidence,  in  an  action  against  the 
acceptor,  whether  the  onus  of  proof  to  shew 
the  original  state  of  the  acceptance,  lies  upon 
the  plaintiff  or  defendant — quaere. 

Assumpsit  by  indorsees  against  the  accep- 
tor of  a  bill  of  exchange. — The  first  count 
stated  the  bill  to  have  been  drawn  by  one 
William  Oman  upon  the  defendant ;  and  to 
have  been  accepted  by  the  defendant,  who 
thereby  appointed  the  money  therein  men- 
tioned to  be  paid  at  Frys  and  Chapman. — 
Averment  of  indorsement  by  Oman  to  the 
plaintiffs ;  presentment  of  the  bill  at  Frys 
and  Chapman,  and  non-payment. 

The  second  count  treated  the  bill  as  ac- 
cepted in  the  ordinary  course,  not  noticing 
the  appointment  to  pay  at  Frys  and  Chap- 
man. 

Plea — General  issue. 

On  the  trial,  before  the  Lord  Chief  Jus- 
tice, at  the  Middlesex  Sittings  after  Hilary 
Term,  the  following  appeared  to  be  the 
facts. 

The  handwriting  of  the  defendant  was 
proved  as  the  acceptor  of  the  bill.  The 
word  "  accepted,"  and  the  signature  were 
in  the  handwriting  of  the  defendant ;  but 
the  plaintiff  adduced  no  evidence  to  shew  in 
whose  handwriting  were  the  words   "  at 


Frys  and  Chapman,"  which  immediately 
followed  the  defendant's  signature.  The 
witness,  who  proved  the  defendant's  hand- 
writing, said,  that  those  words  were  not 
in  the  handwriting  of  either  the  drawer  or 
the  acceptor ;  nor  did  he  know  in  whose  they 
were,  or  when  the  words  were  placed 
there.  For  want  of  evidence  on  this  point, 
his  Lordship  nonsuited  the  plaintiffs ;  giving 
them  leave  to  move  to  enter  a  verdict. 
A  rule  having  been  obtained  accordingly, 
Mr.  Attorney  General  and  Mr.  J.  Evans 
now  shewed  cause. — The  case  of  Tidmarsh 
v.  Grover(l)  shews,  that  such  an  addition 
to  the  acceptance  as  that  which  appears  in 
this  case,  renders  the  acceptance  void ;  that 
case  was  confirmed  by  Cowie  v.Halsall,  {%) 
even  an  explanatory  addition,  as  in  Knill  v. 
Williams,  (3)  vitiates  the  acceptance.  That 
this  addition  to  the  acceptance  is  material  has 
been  decided  by  the  highest  authority: 
Rowe  v.  Young.  (4)  The  aot  of  1  &  2  Geo.  4. 
cap.  78.  has  not  made  any  difference  in  a 
case  like  the  present ;  because,  although  the 
words  do  not  make  the  acceptance  special, 
they  point  to  a  place  of  payment,  and  au- 
thorize the  persons  there  mentioned  to  pay 
the  bill  if  they  please,  and  bring  an  action 
against  the  acceptor  for  the  amount.  This  the 
acceptor  did  not  intend  to  authorize :  and 
that  is  sufficient.  The  case  of  Macintosh  v. 
Haydon,  (5)  is  in  point.  That  was  an  ac- 
tion against  the  acceptor.  The  bill  had 
been  accepted  generally  ;  (after  the  act  of 
1  &  %  Geo.  4.)  and  the  drawer,  without  the 
knowledge  of  the  acceptor,  added  the  words 
"  payable  at  Ransom  &  Co.  bankers,  Lon- 
don ;"  and  then  indorsed  the  bill  for 
valuable  consideration.  The  Lord  Chief 
Justice  ruled  that  this  discharged  the  ac- 
ceptor. 

Mr.  Campbell  and  Mr.  Justice,  contra. — 
The  case  of  Macintosh  v.  Haydon  is  dis- 
tinguishable from  this,  in  several  important 
points :  first,  it  was  there  proved,  that  the 
alteration  took  place  after  the  bill  became 
due ;  secondly,  that  it  was  made  by  the 
drawer  ;  thirdly  that  the  indorser  was  conu- 
sant of  it.  Not  one  of  those  circumstances 
appeared  here :  the  question  then  becomes 


1)  1  Maul.  &Sel.  734. 
f )  4  Barn.  &  Aid.  197. 

3)  10  East,  431. 

4)  f  Barn  &  Aid.  165. 
(5)  1  Ryan  &  Moody,  362. 
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simply,  upon  whom  lies  the  onus  of  proof  ? 
Surely,  it  ought  to  be  upon  the  defendant ; 
especially  in  a  case  wherein  the  first  pre- 
sumption is,  that  neither  the  drawer,  nor 
any  other  party  t6  the  bill  would  make  the 
addition: — Why  should  they?  It  gave 
them  no  greater  right,  and  imposed  upon  the 
defendant  no  greater  liability.  As  between 
any  other  parties  to  the  bill,  the  question 
might  be  different ;  but  as  against  the  ac- 
ceptor, it  must  be  presumed  to  be  correct, 
and  to  tie  done  by  himself,  or  by  his  autho- 
rity, until  the  contrary  be  shewn.  If  the 
alteration  imposed  any  greater  liability  upon 
either  party,  it  might  be  important;  but 
since  the  act  of  1  &  2  Geo.  4,  it  seems  to 
be  perfectly  immaterial,  as  far  as  regards  li- 
ability ;  and,  consequently,  the  party  who 
wishes  to  give  it  importance,  should  prove 
the  necessary  fact  to  make  it  so.  In  all  the 
cases  cited,  the  proof  which  went  to  relieve 
the  acceptor  came  from  him. , 

Lord  Tenierden. — You  may  have  a  new 
trial  on  payment  of  costs  ;  and  if  you  can 
remove  the  objection  by  evidence,  well  and 
good ;  but  if  yon  cannot,  then  you  may  get 
the  question  upon  the  record  by  bill  of 
exceptions. 

[See  GloMop  v.  Jacob,  4  Campb.  377.] 
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1827.       7     SHAW    AND  OTHERS  V.  WOOD- 

June  29.  J       cock — in  error. 

Payment  of  Money — Principal  and  Agent 
—Commission  del  Credere. 

Where  a  payment  is  made  under  protest 
that  it  is  not  voluntary,  but  merely  to  obtain 
possession  of  property  or  papers  of  value, 
and  without  admitting  any  lien,  such  payment 
will  be  no  impediment  to  the  money  being  re- 
covered back  by  action. 

If  an  agent  credit  his  principal  for  money 
received,  it  will  be  concluded  that  it  has  been 
received,  until  the  contrary  shall  be  proved; 
and  although  an  agent  state  in  his  account, 
as  well  as  by  letter,  that  certain  sums  which 
appear  on  the  credit  side,  have  not,  in  fact,  been 
received;  yet  if  he  charge  commission  for  such 
sums,  and  allow  the  principal  to  draw  for  a 
balance  in  which  they  are  included,  the  jury, 
as  against  that  agent,  may  consider  whether 


these  circumstances  are  not  sufficient  to  lead 
them  to  infer  that  he  acted  under  a  commis- 
sion del  credere. 

This  was  an  action  of  assumpsit  on  the 
money  counts  and  an  account  stated,  tried 
before  the  Lord  Chief  Justice  of  the  Com- 
mon Pleas,  at  the  London  Sittings  after 
Hilary  term  1825,  when  a  verdict  for  71 5 J. 
3s.  7d.  being  found  for  the  plaintiff  in  the 
action,  a  bill  of  exceptions  was  tendered 
and  signed.  This  bill,  after  commencing 
in  the  usual  form,  proceeded  as  follows : — 

"  One  Josiah  Hindman  being  sworn,  de- 
posed, and  gave  in  evidence,  that  he  was  the 
attorney  for  the  plaintiff,  and  had  been  such 
attorney  during  the  year  1822:  that  the 
defendants,  as  assignees  of  the  estate  and 
effects  of  Edward  Howard  and  James  Gibbs, 
had  been  in  possession  of  certain  policies  of 
insurance  belonging  to  the  plaintiff;  that  the 
said  witness  had  applied  in  the  early  part  of 
the  said  year  to  the  said  defendant,  to  de- 
liver up  the  said  policies  of  insurance,  soon 
after  the  death  of  Mr.  Gowland,  after  men- 
tioned, but  that  the  said  defendants  claimed 
to  be  due  to  them  as  assignees  of  the  said 
Howard  and  Gibbs,  the  sum  of  7 15/.  5*.  7d\ 
from  the  said  plaintiff;  and  the  said  defen- 
dants claimed  a  lien  upon  the  said  policies 
of  insurance  for  the  said  sum  df  7l6L5s.7d. 
And  die  said  witness  further  gave  in  evi- 
dence, that  the  said  witness  as  the  attorney, 
and  on  the  behalf  of  the  said  plaintiff,  paid 
to  the  defendants,  in  order  to  get  the  said 
policies  of  insurance  out  of  their  hands, 
the  sum  of  715/.  5*.  Id.,  the  balance  so 
claimed ;  but  which  the  witness  denied  to 
be  due ;  and  it  was  a  disputed  account ; 
and  that  he  was  obliged  to  pay  the  money 
before  they  would  deliver  up  the  said  poli- 
cies ;  and  that  he  thereupon  obtained  pos- 
session of  the  said  policies.  And  the  said 
witness  further  gave  in  evidence,  that  at  the 
time  when  he  paid  the  said  sum  of  715/. 
5s.  7d.  he  gave  the  following  notice  in  writ- 
ing to  the  said  defendants : — 

"  I  hereby  give  you  notice,  that  I  have 
paid  to  you  the  sum  of  715/.  5s.  7d\,  for 
which  you  claim  a  lien  on  the  policy  on  the 
joint  lives  of  Mr.  Ralph  Skinner  Gowland 
and  his  wife,  my  property,  in  order  to  ob- 
tain possession  of  such  policy,  and  on  no 
other  account ;  and  by  such  payment  to  you 
I  do  not  mean  to  admit  that  you  are  entitled 
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to  a  lien  to  such  amount,  or  to  any  amount  on 
the  said  policy.  And  I  further  give  you 
notice,  that  I  shall  bring  an  action  against 
you  to  recover  back  the  said  sum  of  7151. 
5s,  7d.  so  paid  to  you. 

"  John  Woodcock. 

"  To  Messrs.  Shaw  and  others, 
assignees  of  Messrs.  Howard  &  Gibbs." 

And  the  witness  further  gave  in  evidence, 
that  the  said  defendants  at  the  said  time  of 
such  payment  gave  and  delivered  to  the  said 
witness  the  following  receipt  in  writing  duly 
stamped : — 

"  1822,  June  18.— Received  of  John 
Woodcock,  esq.  seven  hundred  and  fifteen 
pounds,  five  shillings  and  sevenpence,  on 


account   of  the   estate   of  Howard  and 

Gibbs. 

"  Benj.  Shaw,     -* 

"  J.  A.  Herman,  (  Assignees. 

"T.  Chappell.  3 
"  ^715.  5s.  7d." 
And  the  said  witness  stated,  that  at  the 
time  of  such  payment  the  said  defendants 
had  delivered  to  him  an  account,  and  the 
said  witness  produced  to  the  Court  and  jury 
certain  paper  writings  in  the  hand-writing 
of  the  said  bankrupt  Gibbs,  which  said 
writings  he  the  said  witness  stated  that  he 
had  received  from  the  said  plaintiff,  between 
the  suing  out  of  a  former  commission  in  Fe- 
bruary 1821,  since  superseded,  and  the  be- 
ginning of  the  year  1822;  one  of  which 
said  writings  was  in  the  words  and  figures 
following : — 


1818. 


<£.     s,     d. 


Dec.  11.  To  B.  Sydenham's  in-  i  ,  2     ,     0 

surance } 

1819. 
Jan.  30.  To  cash  paid  your  billi  g-     0     Q 

due  this  day      ....  J 
March  17.  To  W.  Buckingham^ 

half   year's  annuity,  due  >50     0     0 
28th  February  last      .     .  J 
—  1 6.  To  seven,  eight  and  nine  \ .  •     Q     Q 
instalments  on  two  shares  f 
To  insurance  on  Gowland .    Ill     0  10 

To  ditto 122     5     8 

To  commission  and  stamps      12  IS     9 
To  balance 94     5     9 


.£500  10     0 


u  My  dear  Sir, — Above  I  have  the  plea- 
sure to  send  your  account,  the  balance  of 
94/.  5s.  9d.  of  which,  I  will  accept  your  bill 
for  at  two  months  after  date,  and  that  will 
keep  our  account  correct.  I  have  not  re- 
ceived either  Gowland's  or  Sydenham's.  On 
the  subject  of  redemption  of  your  own  an- 
nuity, 1  was  only  angry  in  consequence  of 
having  disappointed  my  clients  twice. 
"  Faithfully  yours,  James  Gibbs. 
"  18,  Cork-street,  17  March  1819. 
"  John  Woodcock,  Esq." 

In  the  second  account  the  defendant, 
Woodcock,  was  credited  in  like  manner  as 
in  the  first,  for  the  receipt  of  all  the  annui- 
ties ;  but  those  of  Sydenham  and  Cunliffe 


1819.                                         £.  s.d. 

March  15.  By  cash    .     •     .     •    25  0  0 

By  H.  O.  Cunliffe  half  year's  \   ft€  - 

annuity,  due  17th Nov.  last/  w  10  ° 

By  B.  Sydenham  half  year's  *i    «a  n  a 

annuity,  due  9th  inst. .     .  / 

By  R.S.  Gowland  half  year'si -.-  0  fl 

annuity,  due  this  day  .     .  J 

By  ditto  half  year's  annuity,  l  «07  Q  fl 

due  this  day      .     .     .     .J      '  . 

500  10  0 


By  balance  ....     £94     5  9 


were  marked  "  not  yet  received."  The 
same  sum,  however,  as  in  the  first  account, 
was  charged  for  commission  and  stamps, 
and  the  balance  in  favour  of  the  defendant 
was  stated  at  107/.  16*.  $d.  The  bankrupt 
Gibbs  wrote  as  follows  : — 

"  My  dear  Sir, — Above  I  send  your  ac- 
count as  I  promised.  I  have  included  ail 
your  annuities  though  not  received ;  when 
you  feel  the  necessity  to  draw  let  me  know. 
"  Faithfully  yours,  James  Gibbs. 
"  18,  Cork-street,  28  Oct.  1819. 
11  J.  Woodcock,  Esq." 

A  third  account  was  furnished  to  the  de- 
fendant, in  which  the  sum  of  83/.  10*. 
marked  "  not  yet  received,"  was  placed  to  his 
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credit  in  respect  of  Cunliffe's  annuity ;  and 
on  the  debit  side  of  the  account,  a  charge 
for  commission  on  this  sum,  and  a  stamp 
1#.  6d.  was  entered.  The  balance  in  de- 
fendant's favour  appeared  to  be  52/.  14*. 
Gibbs  wrote  as  follows : — 

"  Dear  Sir, — Above  I  send  your  account, 
the  balance  of  which,  56/.  4*.  Id.  you  may 
draw  for  at  thirty-one  days'  sight.  You 
observe  Cunliffe's  annuity  has  not  yet  been 
received ;  but  I  saw  Mr.  Hall,  who  is  con- 
cerned in  Mr.  Cunliffe's  affairs,  on  Monday 
last,  and  every  thing  is  stated  by  him  to 
stand  well  for  the  redemption  of  the  annui- 
ties without  unnecessary  delay.  With  re- 
gard to  the  charge  of  70/.  I  have  only  to 
observe,  that  as  you  put  the  matter  in  your 
letter  of  the  14th,  I  have  been  obliged  to 
support  the  point,  and  shall  defend  it  when 
we  meet. 

"  I  am,  &c.  James  Gibbs. 
"  18,  Cork-street,  23d  Feb.  1820. 

11  J,  Woodcock,  Esq." 

A  fourth  account,  wherein  credit  was 
given  to  the  defendant  for  one  year's  an- 
nuity respectively  of  Sydenham  and  Cunliffe, 
both  marked  "  not  received,"  and  two  years' 
of  Gowland's  annuity,  and  in  which  there 
was  also  a  charge  of  commission  and  stamps 
for  the  whole  amount  so  credited,  was  sent 
to  the  defendant  with  the  following  letter: — 

"  Dear  Sir, — Above  I  send  you  your  ac- 
count as  I  promised  you  this  morning. 

"  Yours,  truly,  James  Gibbs. 
"  25th  Nov.  1820. 
44  P.S.  The  above  is  independent  of  the 
bill  accepted  to-day." 
"  J.  Woodcock,  Esq." 

And  on  inspection  of  one  of  the  paper 
writings  by  the  Court  and  jury,  that  is  to 
say,  the  letter  bearing  date  the  23d  Febru- 
ary 1820,  it  appeared  that  the  said  letter 
bore  certain  marks  purporting  to  be  the 
post  marks  of  the  said  23d  February  1820. 
And,  on  inspection  of  another  of  the  said 
paper  writings  by  the  Court  and  jury,  that 
is  to  say,  the  letter  bearing  date  the  25th 
November  1820,  it  appeared  that  the  said 
last-mentioned  letter  bore  certain  marks 
purporting  to  be  the  post  marks  of  25th 
November  1820 ;  and  no  evidence  being 
produced  on  the  part  of  the  said  defendants 
thereupon,  the  said  Chief  Justice  did  then 
and  there  declare,  and  deliver  his  opinion  to 


the  jury  aforesaid,  that  the  said  payment  of 
the  said  sum  of  715/.  5s.  Id.  by  the  said 
plaintiff  to  the  said  defendants,  having  been 
made  to  obtain  possession  of  a  paper  of 
great  value  to  the  plaintiff,  and  because  the 
plaintiff  was  obliged  to  make  the  payment 
for  that  purpose,  was  not  a  voluntary  pay- 
ment, and  that  the  said  plaintiff  was  not, 
therefore,  concluded  from  recovering  the 
said  sum  of  715/.  5s.  7d.  from  the  said  de- 
fendants; and  the  said  Chief  Justice  did 
then  and  there  further  declare,  and  deliver 
his  opinion  to  the  jury  aforesaid,  that  such 
sums  of  money  as  were  stated  in  the  said  ac- 
counts to  have  been  received,  the  jury  might 
conclude  to  have  been  received,  as  there 
was  no  evidence  to  the  contrary ;  and  that 
with  respect  to  such  items  as  were  stated  in 
the  said  accounts,  to  be  not  yet  received  or 
not  received,  the  jury  might  consider  the 
mode  in  which  the  parties  dealt  together  as 
evidenced  by  the  letters  and  accounts; — and 
inasmuch  as  commission  was  charged  by 
Edward  Howard  and  James  Gibbs,  the  said 
bankrupts,  on  all  those  items ;  and  as  suc- 
cessive accounts  were  rendered,  still  charg- 
ing commission,  and  the  items,  stated  in  a 
former  account  not  to  have  been  received, 
not  being  brought  forward  in  subsequent 
accounts  between  the  said  parties,  or  debited 
to  the  plaintiff,  or  any  subsequent  notice 
given  to  the  plaintiff  of  their  non-payment; 
there  being  in  evidence  four  successive  ac- 
counts between  the  said  parties,  they,  the 
said  jury,  might  infer  an  agreement  by  Ed- 
ward Howard  and  James  Gibbs,  the  said 
bankrupts,  to  take  the  responsibility  of  the 
said  items  on  themselves:  but  that  it  was  a 
question  for  their  consideration  and. deci- 
sion ;  and,  upon  the  aforesaid  evidence,  the 
said  jury  might  lawfully  find  a  verdict  for 
the  said  plaintiff— -and  with  that  direction 
left  the  same  to  the  said  jury.  Whereupon 
the  counsel,  learned  in  the  law,  for  the  said 
defendants,  did  then  and  there,  on  behalf  of 
the  said  defendants,  except  to  the  aforesaid 
opinion  of  the  said  Chief  Justice,  and  in- 
sisted that,  upon  the  said  evidence,  the 
aforesaid  defendants  were  then  and  there 
entitled  to  a  verdict,  and  that  the  said  Chief 
Justice  ought  then  and  there  to  have  so  de- 
clared the  same  to  the  said  jury;  and  the 
said  counsel  did  then  and  there  except  to 
the  want  of  such  declaration  and  direc- 
tion. 
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Upon  the  verdict  found,  in  consequence 
of  this  direction,  the  Court  of  Common 
Pleas  gave  judgment  for  the  plaintiff. 

The  errors  assigned  were, — 

That  the  Chief  Justice  did  declare  his 
opinion,  that  the  jury  might  lawfully  find  a 
verdict  for  the  said  John  Woodcock ;  did 
leave  for  the  consideration  of  the  jury  all 
the  aforesaid  evidence;  also  certain  evi- 
dence arising  out  of  divers  letters  and  ac- 
counts, in  the  said  bill  of  exceptions  set 
forth,  and  also  the  said  letters  and  accounts; 
also  evidence  arising  out  of  four  letters  in 
the  said  bill  of  exceptions  set  forth,  respec- 
tively bearing  the  signature  of  one  Gibbs, 
and  evidence  arising  out  of  four  accounts  of 
debtor  and  creditor,  &c. ;  that  the  said 
Chief  Justice  did  declare  his  opinion,  that 
the  said  John  Woodcock  was  not  according 
to  the  facts  touching  the  payment  of  the  said 
sum  of  715/.  B$.  Id.  concluded  from  reco- 
vering the  same,  &c. ;  that  they  might,  from 
the  facts  in  evidence  touching  certain  items 
on  the  aforesaid  accounts,  infer  an  agree- 
ment by  one  E.  Howard  and  one  J.  Gibbs,  tb 
take  the  responsibility  of  the  said  items  on 
themselves  ;  that  the  said  Chief  Justice  did 
not  declare  that  the  defendants  were  enti- 
tled to  have  a  verdict ;  that  a  verdict  was 
found,  and  judgment  given  for  the  said 
plaintiff  instead  of  the  said  defendants. 

Mr.  Hill  now  argued  in  support  of  the 
writ  of  error.  First,  the  paper-writings, 
which  it  must  be  inferred  were  objected  to, 
were  not  admissible  in  evidence,  and,  con- 
sequently, the  plaintiff  was  not  entitled  to 
recover.  Secondly,  the  case  of  SJiaw.  v. 
Dartnall  (1)  is  completely  decisive  of  the 
present,  as  there  it  was  held  that  the  assig- 
nees were  entitled  to  be  allowed  sums,  for 
which  credit  had  been  given  under  precisely 
similar  circumstances.  The  entry  made  by 
the  bankrupts  could  have  been  with  no  other 
object  than  to  guard  themselves  against  re- 
sponsibility. If  there  was  an  agreement 
that  the  bankrupts  were  to  become  answer- 
able, then,  in  order  to  satisfy  the  statute  of 
frauds,  it  ought  to  have  been  in  writing,  and 
upon  good  consideration.  The  Judge,  how- 
ever, stated  that  the  jury  might  draw  the 
inference  of  such  an  agreement,  because 
there  were  four  accounts,  in  each  of  which 
credit  was  given  for  the  receipt  of  the  items. 

(1)  6  B.&  C.  156;  5  Law  Jonro.  K.B.  55. 
Vol.  V.  K.B. 


But  that  observation,  at  all  events,  would 
not  apply  to  three  of  those  accounts. 
Thirdly,  it  may  be  questionable,  whether 
the  payment  of  the  money,  by  the  plaintiff  in 
the  action,  to  the  assignees,  with  a  full  know- 
ledge of  the  facts,  or  with  the  means  of 
that  knowledge,  will  not  operate  as  a  bar  to 
the  action.  The  general  principle  is,  that 
such  a  payment  does  so  operate,  excepting 
where  it  has  been  made  to  redeem  goods 
under  an  immediate  necessity,  and  where 
the  claim  of  lien  is  absolutely  void.  Both 
these  requisites  must  be  combined;  and  here 
it  is  not  so :  Astley  v.  Reynold*.  (2)  The 
relation  of  principal  and  agent  was  at  an 
end  before  the  claim  made  ;  and  the  assig- 
nees clearly  had  a  lien.  Neither  was  there 
any  pressing  necessity  for  obtaining  the 
policy  which  is  indicated  by  the  long  delay 
between  the  application  made  for  it,  and 
payment  of  the  money  demanded.  The 
defendants  ought  not  to  be  subject  to  the 
hardship  of  another  charge  upon  the  estate 
in  the  shape  of  an  action,  created  by  the 
plaintiff's  attorney  paying  the  money.  This 
case  is  not  within  the  principle  of  Skyrkng 
v.  Greenwood*  (3)  as  there,  no  communica- 
tion for  several  years  was  made  to  the  party 
who  had  been  credited  for  sums  not  re- 
ceived. Here  the  party  was  informed  im- 
mediately, and  could  not,  therefore,  com- 
plain of  any  of  those  inconveniences  or 
hardships  which  were  suggested,  and  seem- 
ed to  have  so  much  influence  upon  the  judg- 
ment of  the  Court,  on  that  occasion. 

Mr.  /•  Parke  contra.— *The  direction  of 
the  Judge,  that  the  payment  in  question  did 
not  appear  to  have  been  made  voluntarily, 
was  correct,  and  is  consistent  with  the  case 
cited  from  Strange.  This  payment  was 
clearly  under  compulsion,  although  it  was 
not  made  till  some  time  after  the  first  re- 
fusal to  deliver  up  the  policy  unless  it  should 
be  made.  To  the  question  of  fact :  it  may 
be  submitted  that  the  statute  of  frauds  pre- 
sents no  objection.  The  charge  of  com- 
mission satisfies  that  statute,  as  it  raises  the 
inference  that  the  bankrupts  acted  under  a 
del  credere  commission. 

[Here  the  learned  Counsel  was  stop- 
ped by] 

Lord  Tenterden. — I  think  that  this  ques- 
tion was  properly  left  to  the  jury,  when  told 

(2)  Stra.  916. 

(3)  4B.  &C.  f81. 

2P 


298 


COURT  OF  KING'S  BENCH : 


that  they  might  infer  an  agreement  to  as- 
sume  a  responsibility  in  respect  of  those 
sums  which  had  not  been  paid,  and  that  the 
existence  of  such  an  agreement  was  a  ques- 
tion for  their  consideration.  There  were 
four  distinct  accounts ;  in  each  of  which 
Howard  and  Gibbs  took  credit  for  their 
commission  as  for  money  received.  With 
three  of  these,  letters  were  sent,  in  one  of 
which  Woodcock  is  told  that  his  bill  for  the 
balance  will  be  accepted.  It  is  true  that 
the  fact  is  stated,  that  some  of  the  items  cre- 
dited had  not  been  received ;  but  'still  there 
is  a  charge  of  commission,  and  permission 
given  to  draw  for  the  balance.  With  the 
fourth  account  there  was  no  letter  to  say 
that  the  plaintiff  might  draw.  But  unless 
it  was  intended  that  he  should  be  at  liberty 
to  do  so,  the  balance  in  his  favour  would 
not  have  been  so  large.  This  then  was  the 
state  of  the  accounts.  It  appears  that  How- 
ard and  Gibbs  had  in  their  possession  poli- 
cies of  assurance  which  belonged  to  Wood- 
cock ;  that  the  assignees  refused  to  deliver 
tnem  up  without  a  payment  of  their  sup- 
posed claim ;  and  that,  in  order  to  have 
those  policies  restored  to  him,  he  paid  the 
sum  demanded.  The  payment  made  under 
these  circumstances,  leaves  the  question  of 
lien  just  the  same  as  if  that  payment  had 
not  been  made.  The  only  point  then  is, 
whether  the  first  was  a  fit  question  for  the 
jury.  I  think  it  was  ;  and,  therefore,  that 
the  judgment  of  the  Court  of  Common  Pleas 
ought  to  be  affirmed. 

Mr.  Justice  Bay  ley. — I  think  that  the  di- 
rection to  the  jury  was  right.  If  a  man  be 
forced  to  pay  money  in  order  to  obtain  his 
goods  which  are  illegally  detained,  he  may 
recover  that  money  back.  The  exception 
to  the  rule  applicable  to  payments  of  money, 
with  a  full  knowledge  of  the  facts  by  the 
party  who  makes  those  payments,  is  not  as 
it  has  been  laid  down  in  the  argument.  The 
other  question,  as  to  the  responsibility,  was 
one  for  the  jury :  and  we  are  not  now  con- 
sidering what  should  have  been  the  verdict. 
The  statute  of  frauds  does  not  stand  in  the 
way.  This  is  not  an  attempt  to  enforce  the 
responsibility,  but  it  is  only  said  that  the 
assignees  have  taken  the  responsibility,  and 
adopted  and  executed  it,  and  that  this  ap- 
pears by  the  accounts. 

Mr.  Justice  Holroyd  concurred. — Ac- 
cordingly, Judgment  affirmed* 


1827.     > 

T    !     '  >  SANDEMAN  V.  BREACH. 

July  2.     3  ^ 

Stage  Coach — Sunday. 

The  driving  of  a  stage  coach  on  Sunday 
is  not  prohibited  by  3  Cha.  1.  c.  2,  or  29 
Cha.  2.  c.  7. 

This  was  an  action  of  assumpsit  against 
the  proprietor  of  a  Sunday  stage  coach  for 
breach  of  contract,  in  not  calling  for  the 
plaintiff  and  his  wife  to  take  them  on  a 
Sunday  evening  from  Clapton  to  London, 
according  to  contract  between  the  plaintiff 
and  the  person  who  was  employed  by  the 
defendant  to  book  places.  The  plaintiff 
was  obliged,  in  consequence  of  die  defen- 
dant's default,  to  take  a  glass  coach,  the  ex- 
pense of  which  amounted  to  1 3s. 

The  cause  was  tried  at  the  London  Sit- 
tings after  Hilary  term,  before  the  Lord 
Chief  Justice.  The  defendant  relied  upon 
the  statute  29  Cha.  2.  c.  7,  which  forbids 
tradesmen  and  others  from  pursuing  their 
calling  on  Sundays.  The  plaintiff  contended 
that  the  defendant  could  not  set  up  his  own 
violation  of  the  law  (if  it  were  such,)  in 
answer  to  the  action ;  and  he  also  gave  in 
evidence  the  licence  obtained  by  the  defen- 
dant himself  for  running  his  coach,  which 
licence  was  granted  under  the  25  Geo.  8. 
c.  51.  s.  45,  46.  in  which  there  was  no 
prohibition  as  to  Sunday  coaches.  The 
licence  itself  professed  to  give  liberty  to  the 
defendant  to  run  the  coach  on  Sundays  ;  as 
it  limited  the  number  of  journies  on  each 
day,  and  mentioned  the  Sunday  journies. 
The  jury  gave  a  verdict  for  the  plaintiff; 
and  the  Lord  Chief  Justice  gave  leave  to 
the  defendant  to  move  for  a  nonsuit. 

A  rule  having  been  accordingly  ob- 
tained, 

Mr.  Dodd  shewed  cause. — The  objection 
taken  by  the  defendant  was  upon  the 
29  Ch.  2.  c.  7,  which  applies  to  persons 
who  follow  their  ordinary  calling :  but  there 
was  no  evidence  to  shew  that  the  driving  of 
the  Sunday  stage  coach  was  the  defendant's 
ordinary  calling ;  and  he  might  have,  and 
probably  had,  other  pursuits  during  the  rest 
of  the  week.  There  is  no  statute  forbid- 
ding the  travelling  on  Sundays,  which  is 
considered  in  general  as  allowable,  either  for 
recreation  or  from  necessity.  The  3  Cha.  1. 
c.  2.  appears  to  favour  this  argument ;  for 
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it  there  forbids  carriers  and  waggoners  from 
travelling  with  their  waggons  and  carts  on 
Sundays ;  from  which  it  would  appear,  that 
the  prohibition  was  to  the  travelling  about 
with  a  view  to  trade  and  traffic.  The 
29  Cha.  2.  c.  7.  s.  5,  would  also  lead  to  a 
belief  that  the  mere  travelling  on  Sundays 
was  not  prohibited  by  the  previous  statute 
of  Charles  1.  That  section,  in  order  to 
discourage  the  travelling  on  Sundays,  de- 
clares that  no  person  who  is  robbed  while 
travelling  on  that  day  shall  have  any  remedy 
against  the  Hundred.  This  would  have 
been  perfectly  unnecessary,  if  the  mere  tra- 
velling had  been  forbidden  by  the  previous 
statute ;  because  the  person  who  was  robbed 
would,  in  such  a  case,  not  be  entitled  to  a 
remedy  against  the  Hundred,  if  he  were  en- 
gaged in  an  unlawful  act.  Various  statutes, 
(to  which  it  would  be  unnecessary  to  refer,) 
general  as  well  as  local,  recognize  the  right 
to  travel  on  the  Sabbath,  by  fixing  addi- 
tional tolls,  payable  on  the  Sunday,  as  con- 
tradistinguished from  the  rest  of  the  week. 
Travelling  may  fairly  be  considered  as  a 
work  of  necessity,  though  for  recreation 
only  ;  especially  with  reference  to  the  inha- 
bitants of  the  metropolis,  to  whom  the  tra- 
velling short  distances  out  of  town  on  Sun- 
days is  considered  highly  beneficial.  The 
word  "  necessity  "  in  the  act  29  Cha.  2,  has 
had  a  liberal  interpretation  given  to  it ; 
while  the  prohibitory  clauses  are  construed 
more  strictly.  In  the  King  v.  Cox,  (I) 
the  Court  held,  that  the  baking  puddings 
and  pies  on  Sundays  by  a  baker  was  entitled 
to  the  protection  of  the  third  clause,  which 
excepted  "  the  dressing  of  meat  in  inns, 
cook-shops,  or  victualling  houses,  for  such 
as  cannot  otherwise  be  provided."  In  that 
case  Lord  Mansfield  said,  he  thought  "  the 
Sabbath  would  be  much  more  generally  ob- 
served by  a  baker's  staying  at  home  to  bake 
the  dinners  of  a  number  of  families,  than  by 
his  going  to  church,  and  those  families  or 
their  servants  staying  at  home  to  dress  din- 
ners for  themselves."  Mr.  Justice  Foster 
also  observed,  that  be  was  against  a  Phari- 
saical or  Jewish  observation  of  the  Sabbath. 
That  case  was  fully  recognized,  in  principle 
and  in  terms,  by  that  of  Rex  v.  Younger,  (2) 
wherein  all  the  Judges  were  for  a  liberal  in- 
terpretation of  the  statute,  in  cases  not  inter- 

(1)  2  Borr.  786. 
(S)  5  Term  R«p.  449. 


fering  with  a  due  observance  of  the  Sabbath. 
Here  there  was  no  violation  of  the  Sabbath ; 
the  contract  being  for  conveying  the  plaintiff 
and  his  wife  home  on  the  Sunday  evening 
after  the  hours  of  divine  service.  If  the 
rule  should  be  laid  down  so  broadly  as  to 
deprive  the  present  plaintiff  of  his  right  of 
action,  the  decision  will  amount  to  a  prohi- 
bition of  the  driving  of  the  mail  coaches  on 
Sundays.  The  practice  of  running  them 
on  that  day  by  the  authority  of  government, 
and  the  granting  the  licence  by  those  who 
derive  their  authority  from  parliament,  are 
circumstances  which  go  strongly  to  shew 
the  intention  of  the  legislature,  as  under- 
stood by  those  who  are  to  carry  it  into  ef- 
fect, and  whose  mode  of  exercising  their 
power  has  never  been  objected  to  by  those 
who  conferred  it.  But,  independent  of  the 
main  question,  the  plaintiff  is  not  to  be  de- 
prived of  his  right  of  action,  unless  the  de- 
fendant was  practising  his  ordinary  calling, 
nor  unless  the  plaintiff  was  aware  of  it: 
Bloxsome  v.  Williams.  (3)  Here  there  was 
no  evidence  of  either  one  or  the  other.  Nor, 
according  to  the  case  of  Hodgson  v.  Temple, 
(4)  is  the  plaintiff  to  be  affected  by  the  il- 
legal conduct  of  the  defendant,  unless  the 
plaintiff  was  himself  a  sharer  in  the  profits  of 
the  illegal  transaction. 

Mr.  Gurney,  contra. — The  contract  is 
void,  being  expressly  forbidden  by  the 
3-Cha.  1.  c.  2.  s.  1,  which  forbids  any  "  car- 
rier with  any  horse  or  horses  "  travelling  on 
the  Sunday ;  and  the  words  are  general,  with- 
out any  exception  for  those  who  carry  pas- 
sengers or  parcels,  as  distinguished  from 
those  who  carry  only  goods  of  bulk.  The 
contract  would  be  equally  void  under  the 
statute  29  Cha.  2.  c.  7.  8. 1,  which  forbids 
any  "  tradesman,  artificer,  workman,  la- 
bourer, or  other  person  whatsoever,  doing 
or  exercising  any  worldly  labour,  business, 
or  work,  of  their  ordinary  calling  upon  the 
Lord's  Day,  works  of  necessity  and  charity 
only  excepted."  That  the  defendant  was 
in  the  exercise  of  his  ordinary  calling  was 
shewn  by  the  plaintiff's  own  evidence,  as 
the  licence  was  for  every  day  in  the  week ; 
and  there  was  no  evidence  of  any  other 
calling  of  the  defendant.  Nor  has  there 
been  that  generally  liberal  interpretation  of 
the  statute  which  has  been  contended  for  by 

(3)  3  B.  &  C.  23* ;  *  Law  Joura.  K.B.  324. 

(4)  5  Taunt.  181. 
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the  other  side.  The  case  of  the  baker  was 
within  the  fair  meaning' of  the  words :  and, 
to  shew  that  those  words  are  adhered  to,  the 
case  of  Crepps  v.  Durden  (5)  may  be  men- 
tioned, wherein  it  was  held  to  be  an  offence 
to  bake  rolls  on  a  Sunday ;  subsequently  to 
which  the  34-  Geo.  3.  c.  61.  was  passed, 
which  gave  liberty  to  bakers  to  sell  bread 
and  to  bake  meats,  puddings  and  pies,  be- 
tween nine  and  one.  All  relaxation  of  the 
original  strictness  is  to  be  found  in  statute 
regulations.  The  selling  of  mackarel,  bet- 
fore  and  after  divine  service,  was  allowed 
by  10  and  11  Wm.  3.  c.  24.  Certain 
watermen,  forty  in  number,  were  allowed 
to  ply  on  Sundays,  on  the  Thames  between 
Vauxhall  and  Limehouse,  by  statute  1 1  and 
12  Wm.  3.  c.  21  ;  though  it  may  be  truly 
said  to  be  just  as  much  necessary  for  people 
to  take  recreation  on  the  water  in  boats,  as 
on  land  in  stage  coaches.  Hackney  coaches 
were  allowed  to  ply  by  statute,  9  Anne  c.  23. 
s.  20.  and  7  Geo.  3.  c.  44.  s.  18.  Fish 
carriages  were  allowed  to  travel  on  Sundays 
by  the  2d  Geo.  3.  c.  15  ;  yet  it  might  be 
considered  as  a  work  of  necessity  even  be- 
fore that  statute,  on  account  of  die  perish- 
able nature  of  the  commodity.  Those  were 
reasons  to  induce  the  legislature  to  relax 
the  law ;  but  they  are  not  reasons  for  the 
Court  to  depart  from  it;  and  no  licence  by 
public  offices,  under  a  misapprehension,  will 
satisfy  such  a  departure.  The  occasional 
relaxations  shew  the  intent  of  the  original 
law.  The  case  of  Fennell  v.  RiddUr,  (6) 
has  shaken  the  case  of  Bloxsomex.  Williams, 
upon  which  some  reliance  has  been  placed 
by  the  other  side ;  and  has  declared  that 
what  may  be  called  a  liberal  interpretation 
of  the  statute  is  not  that  which  is  calcu- 
lated to  advance  its  object.  The  authority 
of  the  case  of  Hodgson  v.  Temple  has  been 
denied  by  subsequent  cases ;  (7)  though 
even  that  case  only  declared  that  the  plain- 
tiff might  recover  if  he  were  not  a  sharer  in 
the  illegal  transaction,  withoutregard  to  the 
profits.  It  would  be  difficult  to  put  a  case 
of  sharing  which  could  be  stronger  than  the 
present.  The  plaintiff  Hires  and  employs 
the  defendant  to  break  the  Sabbath ;  and 

(5)  *  Cowp.  640. 

(6)  5  B.  &  C.  406}  8  D.  6c  R.  204;  4  Law 
Jouni.  K.B.  207. 

(7)  1  M.&S.  593;  3M.&S.117;  3  B.  &  A. 
179;  and5B.&A.335. 


brings  his  action,  because,  as  far  as  this 
transaction  goes,  the  defendant  has  not 
broken  it.  In  a  moral  point  of  view,  the 
parties  are  in  pari  delicto.  There  is  no  ex- 
emption in  any  of  the  statutes  in  favour  of 
stage  coaches  ;  nor  have  the  Court  allowed 
themselves  to  be  influenced  by  arguments 
addressed  to  the  inconvenience  which  would 
result  from  declaring  that  they  came  within 
the  act.  It  has  been  expressly  declared  by 
Rex  v.  Middletouy  (8)  that  the  driver  of  a 
van  is  within  the  act;  and,  in  that  case, 
when  the  Court  were  pressed  by  the  argu- 
ment as  to  stage  and  mail  coaches,  the  Lord 
Chief  Justice  observed,  "  We  are  not  called 
upon  to  give  any  opinion  whether  the  dri- 
vers of  mail  and  stage  coaches  are  carriers 
within  the  provision  of  this  statute,  (3  Cha. 
1.  c.  2.) ;  but  we  have  no  doubt  that  the 
driver  of  a  van  is  a  carrier  within  the  intent 
and  meaning,  if  not  the  very  terms,  of  this 
statute,  which  has  for  its  object  the  due  ob- 
servance of  the  Sabbath  day,  and  therefore 
ought  to  receive  a  liberal  construction." 
The  liberal  construction  should,  therefore, 
be  in  discouragement  of  the  defendant's  oc- 
cupation. 

The  Court  took  time  to  consider;  and, 
this  day, 

Lord  Tenterden  delivered  the  judgment 
of  the  Court. — They  were  of  opinion  that 
this  case  was  not  within  either  of  the  sta- 
tutes which  had  been  relied  upon  for  the 
defendant.  There  were  certainly  statutes 
passed  afterwards,  which  contained  words 
of  doubtful  import  and  ambiguous  language. 
From  those  no  safe  interpretation  could  be 
drawn,  with  a  view  to  explanation  of  the  pre- 
vious statutes.  The  Court  must,  therefore, 
expound  the  statutes  according  to  the  rules 
usually  observed  to  ascertain  the  meaning  of 
the  legislature.  The  statute  3  Cha.  1.  c.  2. 
spoke  of  "  carriers,  waggoners,  carters,  wain- 
men,  butchers,  and  drovers  of  cattle.".  The 
29  Cha.  2.  c.  7.  s.  1.  spoke  of  "  tradesmen, 
artificers,  workmen,  and  labourers. ?  The 
words  "  other  persons "  were  added ;  but, 
■according  to  the  general  rule  of  exposi- 
tion, those  words,  in  the  present  case*  would 
mean  "persons  of  the  same  description." 
In  the  second  section  the  word  "drover" 
was  used,  with  the  description  afterwards 

(8)  3  B.  &  C.   164 ;  4  D.  &  R.  8S1 ;  S  Law 
Joura.  K.B.  £20. 
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of  other  persons  not  mentioned  in  the  pre- 
vious section ;  and  which  persons  might, 
therefore,  shew  that  the  words  "  other  per- 
sons," in  the  first  section,  meant  persons  of 
the  same  description.  The  persons  describ- 
ed in  the  second  section,  in  conjunction 
with  drovers,  and  not  mentioned  in  the 
first,  were,  "  horse-coursers,  waggoners, 
butchers,  and  higlers;"  and,  in  the  same 
section,  there  was  a  special  provision  against 
persons  travelling  in  boats,  except  on  ex- 
traordinary occasions,  to  be  allowed  by  some 
justice  of  the  peace  or  head  officer  of  the 
place.  It  therefore  appeared,  that  the 
driver  of  a  stage  coach  was  nowhere  men- 
tioned, though  several  occupations  were 
enumerated ;  and  that  the  words  "  other 
persons  "  must  be  taken  to  mean  others  of 
the  same  description  ;  seeing  the  very  mi- 
nute particularity  which  followed  in  the  next 
section.  They  were,  therefore,  of  opinion, 
that  a  stage  coachman  was  not  included  in 
the  general  words,  "  other  persons  "  in  the 
first  section  of  29  Cha.  2.  c.  7. 


Rule  discharged. 


) 


ARLETT    V.     ELLIS,     HEWETT, 
SHEFFORD  AND  MILES.  * 


1827. 

July  5 
Copyhold — Approvement. 

1.  Whether  the  lord  may,  in  general,  make 
grants  of  the  waste  upon  which  the  copyhol- 
ders have  a  right  of  common  of  turbary,  pro- 
vided he  leave  sufficient  for  the  commoners — 
quaere. 

2.  A  special  custom  that  he  may,  leaving 
sufficient  for  the  commoneYs,  will  he  good;  and 
serable,  that  a  special  custom  that  he  may 
without  limit,  would  he  had. 

Trespass  for  entering  plaintiff's  close  and 
breaking  down  his  fences. 

Plea — That  the  close  in  question  was 
within,  and  part  and  parcel  of  the  manor  of 
Crondale,  in  the  county  of  Hants ;  that  the 
defendant  Sheflford  was  the  owner  of  a 
certain  copyhold  messuage  and  land,  within 
the  manor,  and  in  right  of  such  messuage 
and  land,  was  at  the  said  several  times, 
when,  &c.  entitled  to  common  of  pasture 
on  the  plaintiff's  close;  and  that  he,  and 
the  other  defendants,  as  his  servants,  com- 
mitted the  trespass  in  the  exercise  of  that 


right;  and  because  the  fences  had  been 
wrongfully  put  up,  so  that  the  plaintiff 
could  not  so  amply  enjoy  his  right  of  com* 
mon  without  throwing  them  down,  he  and 
the  other  defendants,  his  servants,  threw 
them  down,  doing  no  unnecessary  damage. 
There  was  another  plea,  similar  in  terms, 
but  resting  the  justification  on  a  right  of 
common  of  turbary ;  and  alleging  that 
the  defendant  and  his  servants  were  pro- 
ceeding to  cut  turf,  and  for  the  same  rea- 
son threw  down  the  fences.  Another  plea 
rested  the  justification  on  a  commonable 
right  to  dig  sand  and  gravel ;  and  another 
upon  a  right  of  footway. 

The  plaintiffreplied,  traversing  the  several 
rights  set  up  by  the  pleas,  and  new-assigned, 
that  the  defendants  committed  the  trespass 
on  other  occasions,  and  for  different  pur- 
poses than  those  mentioned  in  the  pleas ; 
and  with  more  force  and  violence  than  was 
necessary  for  abating  and  removing  the  ob- 
structions ;  and  in  other  parts  of  the  close 
out  of  the  supposed  right  of  way,  set  out 
in  the  last  plea;  whereupon  issue  was 
joined. 

On  the  trial,  before  Mr.  Justice  Park,  at 
the  Spring  Assizes  for  the  county  of  Hants, 
the  following  appeared  to  be  the  facts. 

The  plaintiff  and  defendant  were  copy- 
holders of  the  manor  of  Crondale,  which 
is  of  very  considerable  extent.  The  dean 
and  chapter  of  Winchester  are  the  lords  ; 
the  close  in  question  had  formerly  been  part 
of  the  waste,  which,  even  at  the  time  of  the 
trial,  consisted  of  upwards  of  one  thousand 
acres.  The  plaintiff  admitted  the  general 
right  of  the  copyholders  to  common  of 
pasture,  common  of  turbary,  and  the  right 
to  dig  sand  and  gravel  upon  the  waste  ;  but 
the  right  of  way  was  not  proved.  The 
plaintiff  then  set  up  a  custom  in  the  manor 
for  the  lord  to  grant  out  parcels  of  the 
waste,  under  one  of  which  grants  the 
plaintiff  claimed  ;  and  the  legality  of  which 
custom  was  the  main  question.  The  de- 
fendants had  broken  down  the  whole  of  the 
fences,  and  it  did  not  appear  that  they  had 
gone  for  the  purpose  of  exercising  either 
of  the  rights  mentioned. 

The  learned  Judge  directed  the  attention 
of  the  jury  to  two  facts : — first,  was  there 
such  a  custom  within  the  manor,  as  that 
which  was  set  up  by  the  plaintiff?  Se- 
condly, putting  aside  the  custom,  had  the 
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defendants  done  more  than  was  necessary 
in  the  exercise  of  the  rights  set  up  by  the 
pleas  ?  The  jury  were  of  opinion  that  the 
custom  was  proved  ;  and  that,  independent 
of  the  custom,  the  defendants  had  done 
more  than  was  necessary  in  the  exercise  of 
the  rights  set  up  by  the  pleas.  The  verdict 
was  therefore  taken  for  the  plaintiff,  with 
1*.  damages  on  the  new  assignment. 

A  rule  had  been  obtained  by  Mr.  Selwyn, 
to  set  aside  the  verdict  on  several  grounds, 
only  two  of  which  were  afterwards  relied 
upon.  First,  that  the  custom  for  the  lord 
to  make  grants  of  the  waste  without  re- 
striction, (and  none  appeared  here,)  was  a  ' 
bad  custom.  Secondly,  that  the  learned 
Judge  had  misdirected  the  jury  upon  the 
new  assignment ;  for  that  if  the  custom  were 
.not  good,  the  commoner  had  a  right  to  abate 
the  whole  of  the  obstruction,  without  refe- 
rence to  the  question  of  how  much  it  would 
be  necessary  to  abate  for  the  immediate 
purpose  of  enjoying  the  right. 

Mr.  P.  Williams  and  Mr.  Follett  now 
shewed  cause. — This  custom  is  a  good  one ; 
it  is  in  substance  a  right  in  the  lord,  ex- 
a  pressly  reserved  originally,  when  he  granted 
by  copy  of  court  roll  to  his  tenants;  This 
reserved  right  is,  in  fact,  older  than  any 
copyhold  custom.  It  was  before  the  statute 
of  Merton,  and  is  perfectly  independent  of 
that  statute,  which,  according  to  Lord  Coke 
(l)and  other  writers,  is  confined  to  common 
of  pasture ;  though  the  case  of  Grant  v. 
Gunner  (2)  would  imply,  that  the  right  to 
approve  common  of  pasture  was  a  right  at 
common  law.  This  reserved  right  left  the 
lord  at  liberty  to  approve  and  make  grants 
of  the  whole  of  the  waste  ;  though,  in  point 
of  fact,  he  has  not  done  so.  The  case  of 
Badger  v.  Ford  (S)  may  be  cited  on  the  other 
side,  to  shew  that  such  a  reserved  right  or 
custom,  be  it  which  it  may,  cannot  be 
legal,  unless  it  be  restricted  to  the  approv- 
ing or  granting  of  so  much  only  as  will 
leave  a  sufficient  quantity  for  the  copyhol- 
ders. In  that  case,  however,  the  question 
was  not  fully  discussed. 

[Afr.  Justice  Bay  ley. — That  case  has  cer- 
tainly decided,  that  a  custom  which  would 
allow  the  lord,  without  any  limit,  to  cut 

(1)  2  Inat.  87. 

(9)  1  Taunt.  455. 

(3)  3  Barn,  &  Aid.  153. 


down  the  copyholder's  rights,  is  a  bad 
custom.] 

All  the  prior  cases  on  this  subject  would 
lead  to  a  conclusion  different  from  tjiat 
which  has  been  laid  down  in  Badger  v.  Ford. 
It  was  formerly  supposed,  that  the  consent 
of  the  homage  was  necessary  to  sanction 
such  grants ;  but  that  has  now  been  de- 
nied as  necessary  to  make  the  custom  good. 
Rex  v.  Warblington,  (4)  Northw'xch  v.  Stan- 
way,  (5)  Boulton  v.  Winmill,  (6)  Rex  v. 
Wilby,  (7)  Rex  v.  Hornckurch,  (8)  and 
the  case  of  Bateson  v.  Green,  (9)  and  two 
cases,  Clarkson  v.  Woodhouse  and  Folkland 
v.  Hemmett,  in  a  note  there,  are  expressly 
in  point,  to  shew  that  such  a  custom  is  good. 
But  in  no  case  was  the  defendant  justified 
in  taking  the  remedy  into  his  own  hands 
and  knocking  down  more  than  was  neces- 
sary for  the  immediate  purpose.  The  case 
of  Cooper  v.  Marshall  (10)  is  an  authority  to 
shew  that  a  commoner  may  not  abate  a 
nuisance  caused  by  the  act  of  the  lord  to 
the  prejudice  of  his  right  of  common.  His 
remedy  is  by  action  on  the  case ;  here,  how- 
ever, it  is  not  pretended  that  there  was  not 
a  sufficiency  of  common  left. 

[Mr.  Justice  Bay  ley. — That  point  was  not 
left  to  the  jury.] 

It  was  not  disputed  ;  it  is  not  to  be  pre- 
sumed that  the  act  in  question,  committed 
by  the  lord,  is  injurious  to  the  commoner. 
The  plaintiff  could  not  have  raised  the 
question  upon  the  pleadings,  because,  as  the 
commoner's  right  is  by  custom,  and  the 
lord's  particular  right  in  this  manor  is  also 
by  custom,  the  latter  could  not  be  pleaded; 
for  it  is  a  rule,  that  one  custom  cannot  be 
pleaded  against  another :  Dunant  v.  Child. 
(11)  The  party  who  sets  up  the  adverse  pre- 
scription must  take  issue  on  the  prescription 
pleaded  ,(12)  Spooner  v. Day  and  Mason  (13). 
The  right  to  approve,  is  so  recognised  and 
favoured,  that  in  Glover  v.  Lane,  (14)  it  was 


(4)  1  Term  Rep.  242. 

(5)  3  Bos.  &  Pul.  346. 

(6)  2  Campb.  259. 

(7)  2Maul.&Selw.  504. 

(8;  2  Bam.  &  Aid.  189  ;  Watk.  on  Copyh.  45, 
note. 

(9)  5  Term  Rep.  411. 

( 10)  1  Ciin.  259 ;  2  Wils.  59,  as  Cope  v.ManhalL 

11)  Yel*.  217 ;  1  Wila.  253. 

12)  Carthew,  116. 
'13)  Cro.  Car.  452. 

14)  3  Term  Rep.  445. 
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held,  that  a  person  who  was  seised  in  fee  of 
part  of  the  waste,  might  approve,  though 
he  were  not  lord  of  the  manor.  But  in  no 
case  were  the  defendants  justified  in  abating 
the  fences  :  this  was  laid  down  in  Kirby  v. 
Sadgrove,  {15)  affirmed  on  error  in  Com- 
mon Pleas,  and  reported  in  1  Bos.  fy  Pul. 
13.  The  verdict  is  therefore  sustainable  in 
respect  of  the  throwing  down  the  fences. 

Mr.  Serjeant  E.  Lanes  and  Mr.  Selwyn 
(contra)  were  desired  by  the  Court  to  con- 
fine themselves  to  the  question,  as  to  the 
direction  of  the  Judge  to  the  jury. — The 
tenant  has  a  right  to  knock  down  an  ob- 
struction to  the  exercise  of  his  commonable 
rights :  Comyns's  Digest,  title  "  Common." 
So  in  Cooper  v.  Marshall,  according  to 
Harmers  Notes  to  Lord  Kenyoris  Reports, 
vol.  1.  p.  2.  The  same  is  laid  down  in 
Brooke's  Abridgement,  title,  "  Common/' 
pi.  9. ;  Year  Book,  15  H.  7.  10.  6. ;  %Mod. 
65.  Brooke  says,  "  Where  I  have  common 
in  another's  land,  and  the  owner  makes  a 
hedge  on  the  land  where  the  common  is,  I 
may  break  down  the  whole  hedge."  That 
is  exactly  the  present  case ;  and  then  he  puts 
the  distinction  : — "  But  if  he  incloses  the 
whole  land  in  which  the  common  is,  by 
making  a  hedge  on  other  land  which  sur- 
rounds the  land  in  which  the  common  is, 
I  may  not  break  down  the  whole  hedge, 
but  only  part,  so  as  to  have  a  way  to  the 
land  where  the  common  is ;  and  this  is  the 
diversity."  So  Co,  2  Inst.  p.  88,  says, 
"If  the  lord  doth  inclose  any  part,  and 
leave  not  sufficient  common  in  the  residue, 
the  commoner  may  break  down  the  whole 
inclosure,  because  it  standeth  on  the  ground 
which  is  his  common."  This  also  shews 
the  main  distinction  between  the  present 
case,  and  that  of  Sadgrove  v.  Kirby,  where 
there  was  no  inclosing,  but  only  a  planting 
of  trees,  which  would  not,  of  mere  neces- 
sity, be  either  a  nuisance  or  an  obstruction. 

Mr.  Justice  Bay  ley. — Upon  the  whole,  I 
think  there  ought  to  be  a  new  trial.  The 
point  upon  which  I  felt  the  greatest  diffi- 
culty has  been  the  new  assignment;  but 
when  we  look  at  the  pleadings,  and  the  notes 
of  the  learned  Judge,  shewing  the  founda- 
tion of  the  verdict,  I  think  the  plaintiff  is 
not  entitled  to  retain  it.     The  authorities 

(15)  6  Term  Rep.  483. 


which  have  been  cited  by  Mr.  Selwyn, 
satisfy  my  mind,  that  where  a  fence  is 
placed  on  the  common,  calculated  to  inter- 
fere with  the  rights  of  the  commoners,  and 
to  inclose  and  separate  from  the  residue  of 
the  common,  parts  upon  which  they  are  en- 
titled to  exercise  their  rights,  that  they  are 
not  limited,  and  restrained  to  pulling  down 
so  much  as  may  be  necessary  for  the  pur- 
pose of  enabling  them  to  enter  and  feed 
upon  the  residue  of  the  common ;  but  they 
are  entitled  to  destroy  the  whole  of  that 
fence,  and  they  may  consider  the  whole  of 
that  hedge,  or  fence,  or  bank,  or  whatever 
it  may  be,  as  a  nuisance  interfering  with 
their  rights,  which  they  are  warranted  in 
removing,  unless  the  lord  on  bis  part  can 
make  out  that  it  is  rightfully  erected ;  and 
I  think  there  is  an  essential  distinction  be- 
tween the  case  of  Sadgrove  v.  Kirby,  and 
this  case,  upon  the  authorities  which  were 
cited  from  the  Year  Book,  15  Henry  7, 
from  Brooke,  and  from  2nd  Institutes.  In 
the  case  of  Sadgrove  v.  Kirby,  the  com- 
moner took  upon  himself  to  destroy  that 
which  was,  primd  facie,  in  the  exercise  of 
the  lord's  legal  rights  and  powers.  If  the 
lord  of  the  manor  grants  common  upon  his 
wastes,  generally  speaking,  he  does  not  ex- 
clude himself  or  his  tenants  ;  but  he  grants 
to  other  persons  in  common  with  himself, 
and  in  common  with  his  tenants,  rights  upon 
the  wastes  of  the  manor.  He  then  nas 
some  right  remaining  in  himself;  and  he 
may,  in  the  exercise  of  that  right,  apply  the 
common  to  such  purposes  as  may  best  suit 
his  own  convenience,  so  as  not  to  interfere 
with  the  rights  of  the  commoners.  Now, 
one  of  the  modes  in  which  he  makes  his 
common — his  share  of  it — beneficial  to  him- 
self/may  be  by  planting  trees  ;  which  also 
may,  to  a  certain  degree,  be,  in  process  of 
time,  beneficial  to  the  cattle  of  the  com- 
moners, because  those  trees  will  from  time  to 
time  atfbrd  shade, which  shade  may,  at  certain 
seasons  of  the  year,  be  extremely  useful  to 
the  cattle  which  are  upon  the  common  at 
those  periods.  Another  mode  in  which  he 
may  exercise  that  right  which  remains  in 
himself,  after  he  has  granted  out  the  com- 
mon to  the  commoners,  may  be  to  turn  in 
rabbits,  and  by  that  means  to  make  coney 
burrows.  Why,  that  will  be  a  legal  exer- 
cise of  the  right  remaining  in  himself,  if  he 
still  leave  sufficient  common  for  the  rights 
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of  the  commoners,  but  that  is  not  prhnd  facie 
injurious  ;  it  is  primd  facie  in  the  exercise 
of  the  right  which  he  may  legally  exercise; 
for  the  cases  of  Sadgrove  v.  Kirby,  and 
Cooper  v.  Marshall,  seem  to  me  rightly  to 
decide,  that  in  a  case  of  that  description,  a 
commoner  is  not  to  decide  for  himself,  and 
is  not  to  cut  down  trees  or  to  destroy  rab- 
bits, but  that  he  must  resort  to  his  legal 
remedy  before  he  can  act  for  himself;  the 
thing  complained  of  must  be  a  nuisance  to 
the  right  of  common.  Now,  if  that  be  the 
great  distinction  between  the  cases  of  Sad- 
grove  v.  Kirby,  and  Cooper  v.  Marshall,  and 
the  case  in  question,  upon  those  authori- 
ties which  result  from  the  15th  of  Henry  7, 
Brooke* $  Abridgement,  and  2nd  Institutes, 
what  was  the  point  upon  which  the  opinion 
of  the  jury,  as  to  the  new  assignment  in  this 
case,  proceeded  ?  Why,  that  the  plea,  in  that 
part  of  it  which  justified  the  entry  of  the 
defendant  with  feet  in  walking,  which  stated 
that  "  they  entered,  and  with  feet  in  walk* 
ing  necessarily  trod  down,  trampled  upon, 
and  consumed,11  the  defendants  had  done 
more  than  was*  necessary,  for  the  purpose  of 
establishing,  or  exercising,  and  asserting 
their  right  of  common.  Now,  if  Sadgrove 
v.  Kirby  were  to  be  the  governing  rule  in 
this  case,  they  would  have  done  more  than 
was  necessary  for  the  purpose  of  asserting 
their  right  of  common,  if  they  had  pulled 
down  any  part  of  that  bank  or  fence,  while 
there  was  still  an  opening  remaining,  though 
the  whole  of  that  bank  or  fence  were  a  nui- 
sance which  they  were  justified  and  war- 
ranted in  removing.  We  have  the  opinion 
of  the  jury,  that  they  had  done  more  than 
was  necessary,  for  the  purpose  of  asserting 
the  right  of  common,  looked  at  upon  the 
question  of  the  new  assignment.  It  seems 
therefore,  to  me,  that  in  this  case,  the  ver- 
dict of  the  jury  upon  the  new  assignment, 
being  founded  upon  the  notion  that  they 
had  done  more  than  was  necessary  for  as- 
serting the  right  of  common,  was  founded  on 
a  principle  which  did  not  justify  the  jury  in 
coming  to  that  conclusion  upon  the  new  as- 
signment— to  a  verdict  of  Guilty ;  and  that 
it  will  not  authorize  us,  (to  whom  the  mould- 
ing of  the  verdict  in  this  case  was  to  have 
been  left,)  in  saying  that,  upon  the  new 
assignment,  there  can  be  a  verdict  entered 
for  the  plaintiff.  Now  that  brings  us  to  the 
consideration  of  what  was  really  the  great 


question  in  this  case ; — namely,  whether  the 
lord  had  that  right,  upon  which  he  insisted 
in  this  particular  case.  The  short  facts  were 
these  : — the  lord  had  granted  to  the  plain- 
tiff a  particular  spot,  parcel  of  a  larger 
waste ;  upon  that  waste  the  defendants  had 
a  right  of  common ;  and  they  had  a  right 
of  common  on  the  spot  in  question,  granted 
out  to  the  plaintiff,  unless  that  had  been 
legally  separated  from  the  rest  of  the  manor 
by  the  lard.  1  have  no  difficulty  in  saying, 
that  if  it  were  legally  separated  by  the  lord 
from  the  residue  of  the  manor,  that  the 
plaintiff  had  sufficient  possession  in  him  to 
maintain  trespass ;  because  the  possession  of 
the  whole,  notwithstanding  the  right  of  a 
common  appurtenant  remains  in  the  lord ; 
and  when  the  lord  delegated,  in  the  manner 
in  which  custom  warranted,  the  possession  to 
the  plaintiff,  and  the  plaintiff  actually  en- 
tered, then  the  plaintiff  became  possessed, 
and  it  was  not  at  all  necessary  that  there 
should  be  a  separation  from  the  residue  of 
the  manor,  to  give  the  plaintiff  a  possession. 
He  would  have  a  good  possession  as  against 
the  lord,  and  the  power  of  the  commoners' 
cattle  to  go  over  that  as  well  as  the  residue 
of  the  manor,  would  be  entirely  consistent 
with  the  right  and  possession  being  vested 
and  perfected  in  him.  To  shew  a  perfect 
title  in  the  plaintiff,  it  was  insisted,  that  the 
lord  had  first  an  unlimited  and  unrestricted 
right,  founded  upon  a  custom  in  this  par- 
ticular manor,  to  abridge  the  rights  of  the 
commoners,  and  to  confer  in  severalty  upon 
any  person  whom  the  lord  might  think  fit, 
from  time  to  time,  such  portion  of  the  waste 
as  he  in  his  discretion  should  -think  fit. 
Now  it  seems  to  me,  such  a  right  as  that, 
unlimited  and  unrestricted,  is  utterly  incon- 
sistent with  the  notion  of  an  existing  right 
of  common ;  because,  you  "shew  the  vali- 
dity of  any  right,  or  the  correctness  of  any 
position,  by  carrying  it  to  its  full  extent. 
Now  the  asserting  of  such  a  right,  proves, 
that  by  law,  it  cannot  exist ;  for  it  is  totally 
inconsistent  with  something  which  the  lord 
has  previously  done  :  that  is  a  way  of  trying 
whether  it  be  a  legal  right  or  not.  Now 
carry  this  to  its  full  extent,  unlimited  and 
unrestricted.  Why  it  would  be  nothing 
more  than  this — that  the  lord  would  have  a 
right,  by  degrees  or  otherwise,  to  enter  the 
whole  of  the  waste,  and  by  that  means  to- 
tally to  annihilate  the  right  which  every 
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commoner  had  on  that  common.  Then  the 
case  of  Badger  v.  Ford  is  an  authority  upon 
that  subject ;  and  even  without  any  autho- 
rity, I  should  have  thought,  that  wherever 
you  have  once  established  that  there  is  a 
right  of  common  existing,  which  right  of 
common  has  existed  from  time  immemorial, 
such  a  privilege,  or  such  a  custom  in  the 
lord  cannot  by  law  be  supported,  because 
it  would  be  in  destruction  of  that  which  the 
lord  had  previously  granted ;  and  as  it  seems 
to  me,  all  the  cases  that  have  been  relied 
upon,  are  distinguishable  from  the  case  in 
question.  The  cases  principally  relied  upon 
were  the  cases  of  Bateson  v.  Green,  Clark" 
son  v.  Woodhouse,  and  Follcard  v.  Hemmett* 
Now,  look  at  each  of  those  cases  :  in  the 
first  place,  compare  the  present  with  Bate* 
son  v.  Green ;  the  custom  here  is,  to  sever 
and  take  away  entirely  from  the  common, 
a  beneficial  part  of  it,  so  that  there  shall 
be  no  power  or  right  over  that  part  of  it, 
but  that  it  shall  be  entirely  separated  and 
divided  from  the  residue.  In  Bateson  v. 
Greeny  the  only  point  was,  that  if  there  had 
been,  by  immemorial  usage,  a  right  on  the 
part  of  the  lord  to  dig  clay  upon  his  waste, 
that  that  might  be  evidence,  that  when  he 
originally  granted  out  the  right  of  common 
to  the  commoners,  he  reserved  to  him- 
self the  right  of  digging  clay,  because  the 
common  would  yield  clay  in  those  parts ; 
but  the  extent  to  which  it  bad  been  carried 
in  that  particular  case,  did  not  appear  to 
have  been  unreasonable.  The  fact  of  dig- 
ging the  clay  is  only  taking  a  portion  of  the 
produce  of  a  particular  species  of  property 
from  that  land,  which  leaves  the  land  from 
which  that  portion  of  it  is  taken,  still  entire, 
and  still  capable  of  yielding  food  fit  for  the 
feeding  of  the  commoners'  cattle.  It  very 
often  happens,  that  land  has,  in  itself,  be- 
sides that  which  the  surface  supplies  for  the 
food  of  cattle,  or  for  the  food  of  man, 
something  valuable,  and  something  which  it 
may  be  very  desirable,  for  many  purposes, 
that  the  owner  and  proprietor  of  the  waste 
should  be  able  to  get :  for  instance,  land 
very  frequently  yields  marl,  which  is  highly 
beneficial  to  the  proprietor  of  the  land,  and 
to  all  those  copyholders  who  may  get  it  for 
the  purpose  of  manuring  their  land; — it  may 
produce  brick-earth,  and  it  is  desirable  that 
you  should  have  the  opportunity  of  taking 
it ; — very  often  it  contains  lime-stone,  and 
Vol.  V.  K.B. 


it  is  very  desirable  and  beneficial  for  public 
purposes,  that  those  respective  portions  of 
the  produce  of  the  land  should  be  taken ;  and 
it  is  not  at  all  unreasonable  that  the  lord 
should  reserve  to  himself  the  rights  of  get- 
ting his  marl,  his  brick-earth,  his  clay,  and 
his  limestone  :  but  when  he  has  got  them 
he  does  not  take  away  from  the  commoners 
the  benefit  which  would  result  to  the  com- 
moners, from  whatever  might  grow  upon 
that  place  from  which  the  marl,  the  brick- 
earth,  the  limestone,  and  the  clay  have  been 
carried  away ;  and  in  experience  one  sees 
continually  tracts  of  land  yielding  most  be- 
neficial produce,  from  which  limestone, 
brick-earth,  or  other  things  may  have  been 
taken  away.  The  land  itself  will,  probably, 
Spontaneously  yield  a  description  of  grass, 
but  if  not,  you  may  produce  grass  from 
land  of  that  description.  I  have  seen  large 
tracts  of  land  in  the  neighbourhood  of  Lon- 
don, excellent  garden-ground,  upon  spots 
where  originally  there  had  been  brick-earth, 
and  from  which  the  brick-earth  has  been 
entirely  removed.  I  have  also  seen  in  other 
parts  of  the  kingdom,  where  there  had  been 
great  quantities  of  limestone  removed,  (and 
upon  those  spots  where  the  limestone  has 
been  removed)  good  grass,  or  garden,  or 
corn  land;  and  therefore,  a  case  of  that 
sort  is  distinguishable  from  this,  because  you 
still  have,  for  the  benefit  of  the  commoner, 
something  which  may  have  the  capability  of 
yielding-  fit  food  and  pasturage  for  the  be- 
nefit of  the  cattle  :  and  in  that  case,  the  fact 
of  using  it  from  time  to  time  by  the  lord, 
shews  that  the  lord  might  have  reserved 
that  right  to  himself;  and  the  nature  of  the 
thing  which  is  got,  shews  that  it  was  not  an 
unreasonable  reservation.  It  will  no  doubt 
interfere  with  the  privilege  of  the  com- 
moners, during  the  period  of  time  that  it  is 
in  working,  and  until  it  reproduces,  or  pro- 
duces some  pasturage  for  the  benefit  of  the 
cattle  that  are  to  feed  upon  it,  but  as  soon 
as  ever  that  production  takes  place  the  com- 
moners will  have  it.  And  it  appears  in 
the  case  of  Bateson  v.  Green,  that  these 
were  the  terms  upon  which  the  waste  was 
originally  granted  out  to  the  commoners. 
The  distinction,  therefore,  between  that 
case  and  this  is,  that -here  there  is  the 
total  permanent  withdrawing  of  a  quantity 
of  land  from  the  benefit  of  the  com- 
moner ;  whereas,  in  that  case,  it  was  only 
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taking  it  away  from  him  for  a  certain  pe- 
riod of  time,  for  there  may  be  a  beneficial 
produce,  which,  it  is  necessary  for  the  gene- 
ral good,  that  somebody  should  from  time 
to  time  have  the  power  of  getting.  The 
case  of  Clarkson  v.  Woodhouse,  as  it  seems 
to  me,  also  is  entirely  distinguishable  from 
the  present ;  that  was  a  question  upon  the 
record,  and  it  was  a  motion  in  arrest  of 
judgment,  and  there  they  had  insisted  upon 
a  grant.  There  was  a  waste ;  upon  that 
Waste  there  was  a  common  of  pasture  and 
common  of  turbary ;  of  course  the  com- 
mon of  pasture  would  be  exercised  upon 
that  portion  of  the  waste  which  would  yield 
pasturage,  and  the  common  of  turbary 
would  be  exercised  upon  those  parts  of  the 
waste  which  would  yield  turbary.  And  it 
is  not  at  all  improbable,  that  at  the  time  of 
the  original  grant,  (the  peat  moss,  in  many 
situations  contributing  to  the  food  of  cattle) 
the  pasturage  which  was  originally  granted, 
would,  I  say,  at  the  time  of  the  original 
grant,  be  confined  to  those  places  upon 
which  there  was  what  might  be  called  pas- 
turage, as  contradistinguished  from  peat 
moss;  and  that  quantity  of  pasturage  would 
originally  have  been  deemed  sufficient  for 
all  the  cattle,  in  respect  of  which  the  rights 
were  granted.  There  the  right  stated  upon 
the  record,  therefore,  was  not  to  withdraw 
pasturage  from  any  body  who  had  a  right 
of  common  pasturage,  (and  I  think  upon 
the  record,  not  to  withdraw  peat  from  any 
body  who  had  a  right  to  peat,)  but  the 
right  was  this:  that  you  should  be  at  liberty 
to  assign  to  particular  individuals,  particu- 
lar portions  of  peat  and  moss ;  and  that, 
when  that  was  assigned  to  them,  they  should 
work  upon  that,  and  not  work  elsewhere, 
until  all  the  turbary  and  peat  moss  should 
be  exhausted.  The  words  are  these,  "and 
in  no  other  part,  so  long  as  any  turbary 
hath  remained  or  shall  remain  in  such  re- 
spective moss-dales  so  assigned  and  set 
out ;  and  when,  and  so  soon  as  the  turbary 
from  such  moss-dales  so  assigned,  &c.  hath 
been  or  shall  be  got  and  cleared  therefrom, 
by  such  digging  and  getting  of  turves  for  the 
purposes  aforesaid,  the  owner  of  the  waste 
may  inclose."  I  think,  the  fair  meaning 
upon  the  record  might  be,  that  when  he  had 
exhausted  it,  so  as  not  only  to  get  all  that 
was  there  before,  but  to  put  it  in  that  state 
that  it  was  not  capable  of  yielding  any  fur- 


ther turbary,  (because  until  that  period  of 
time,  I  should  not  consider  that  you  could 
properly  say  turbary  was  all  got  and  cleared 
therefrom,)  then  it  would  be  nothing  more 
than  this,  that  when  you  have  completely 
deprived  a  particular  portion  of  the  land  of 
the  power  of  yielding  turbary,  which  por- 
tion of  the  land  had  originally  been  destined 
for  the  purpose  of  turbary  only,  that  then 
the  lord  should  be  at  liberty  to  reserve  that 
portion  to  himself; — therefore,  that,  as  it 
seems  to  me,  is  distinguishable  from  the 
present  case,  because,  you  are  not  taking 
away  from  the  common  of  pasture,  any  thing 
which  had  been  appropriated  to  the  pur- 
poses of  common  of  pasture,  or  granted  for 
any  such  purpose.  The  other  case  which 
was  referred  to,  of  Folkard  v.  Hemmett, 
seems  to  me  to  be  perfectly  distinguishable 
from  the  present  case.  The  case  of  Folkard 
v.  Hemmett  was  a  case  in  which  there  was  a 
grant  by  the  consent  of  the  homage.  Now, 
whenever  you  have  a  grant  by  the  consent 
of  the  homage,  the  homage  are  persons 
who  are  associated  at  the  lord's  court,  at  a 
place  at  which  all  the  tenants  have  the  op- 
portunity of  attending ;  and  they  are  called 
upon  to  stand  as  between  lord  and  tenant, 
and  to  act  upon  their  own  interest,  by  what 
they  do  at  that  period ;  and  they  give  a  rea- 
sonable ground  to  suppose  that  they  will 
discharge  their  duty,  and  that  they  will  act 
honestly  and  conscientiously  between  the 
lord  and  the  tenants;  and  being  tenants 
themselves,  are  not  very  likely  to  lean  un- 
fairly towards  the  lord.  Now,  if  they  say 
that  there  shall  be  a  grant  made,  of  what- 
ever kind,  (supposing  the  lord's  right  to  be, 
to  grant  whenever  there  shall  be  more  than 
is  necessary  for  the  purpose  of  the  com- 
moners,) why,  you  may  reasonably  con- 
clude, that  the  homage  will  give  their  con- 
sent, when  it  is  clear  that  there  is  an  excess, 
and  that  that  may  be  taken  away  without 
interfering  with  the  rights  of  the  commoners ; 
but  on  the  other  hand,  I  think  you  may  be 
justified  in  concluding,  that  they  never 
would  consent  to  its  being  taken  away  from 
the  tenants,  unless  they  were  satisfied  of 
that  sufficiency.  That,  as  it  seems  to  me, 
is  distinguishable  from  this  case  in  that  re- 
spect, namely,  that  there  you  have  the  con- 
sent of  the  homage,  and  here  the  act  is 
done  by  the  act  of  the  lord  himself.  Now, 
as  to  the  rights  of  the  lord  himself,  I  have 
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no  difficulty  in  saying  that  in  my  humble 
judgment,  the  lord  has  rights  of  his  own 
reserved  upon  the  manor.  I  do  not  say, 
subservient  to,  but  concurrent  with  the  rights 
of  the  commoners ;  he  has  a  right  to  every 
benefit  resulting  from  the  land  which  is  not 
inconsistent  with  the  feeding  of  the  cattle, 
or  such  cattle  as  have  a  right  to  common 
upon  it ;  and  the  instant  it  is  ascertained 
that  there  is  more  common  than  is  neces- 
sary for  the  purposes  of  those  cattle  that 
are  entitled  to  feed  there,  the  lord,  as  it 
seems  to  me,  has  a  right  to  say,  "  I  have  a 
right  to  take  that  for  my  own  purposes. 
When  I  originally  granted  to  you  a  right 
upon  the  waste,  why  that  was  with  a  pre- 
sumption that  I  was  also  to  be  at  liberty  to 
exercise  rights  of  my  own  upon  it,  so  that  I 
never  trenched  upon  your  rights ;  that  I 
should  hereafter  (provided  the  common 
should,  by  improvements  or  otherwise,  turn 
out  to  be  more  than  sufficient  for  your 
purposes,)  be  at  liberty  to  take  some- 
thing for  myself;  provided  I  left  your 
rights,  and  your  privileges  uninfringed,  and 
not  in  any  respect  impeached."  That  I 
take  to  be  the  principle,  too,  upon  which 
the  statute  of  Merton  is  founded.  The 
lord  has  a  right  to  approve,  not  confined  to 
the  lord  because  he  is  lord ;  it  is  because 
he  is  owner:  and  the  case  of  Lane  v. 
Glover  has  ascertained,  that  in  every  case 
the  owner,  be  he  lord  or  be  he1  not,  is  jus- 
tified in  making  an  approvement.  Now,  if 
you  refer  this  to  the  lord's  right,  then  the 
question  is,  what  is  the  lord's  right  ?  And 
it  seems  to  me,  the  lord's  right  is  this  :  that 
he  is  entitled  to  approve,  so  as  he  leaves 
sufficiency  of  common  of  pasturage,  in  the 
case  of  common  of  pasturage  ;  and  he  may 
have  certain  rights,  which  I  will  consider 
hereafter,  as  to  common  of  turbary.  But  I 
think  in  the  first  case,  as  to  common  of 
pasturage,  he  has  a  right  to  inclose,  so  as 
to  exclude  commoners,  provided  he  leaves 
a  sufficiency  of  common  for  all  the  cattle 
that  are  entitled  to  feed  upon  it ;  and  there 
is  one  particular  reason,  which  I  take  to 
be  this — that  originally  the  common  may 
have  been  destined  for  a  certain  number  of 
cattle,  and  applicable  to  a  great  number  of 
estates,  which  claimed  to  have  rights  upon 
it.  Many  of  the  rights  may  be  extinguish- 
ed ;  the  common  itself  may  have  much 
more  herbage,  or  may  be  so  much  im- 


proved, over  and  above  the  land  in  respect 
of  which  the  commoners  have  a  right  for  the 
cattle,  that  much  less  of  that  common  may 
be  amply  sufficient  for  the  purpose  of  pas- 
turing the  cattle,  than  was  the  case  when  it 
was  originally  destined.  Now,  whenever 
that  is  the  case,  I  think  the  lord  has  a  right 
to  inclose  ;  but  I  think,  before  the  lord  can 
justify  the  act  of  inclosure,  or  before  any 
other  person  claiming  under  the  lord  can 
justify  the  act  of  inclosure,  it  seems  to  me, 
upon  the  authorities,  that  it  is  incumbent 
upon  the  lord,  where  his  right  is  questioned, 
or  upon  the  lord's  grantee,  where  his  right 
is  questioned,  to  shew  that  there  was  suffi- 
ciency of  common ;  and  you  find  that  in  all 
cases,  at  least  as  far  as  I  am  aware,  in  which 
the  right  of  approvement  is  insisted  upon 
on  the  part  of  the  lord,  that  there  is  a  con- 
stant allegation  on  his  part  that  he  has  left 
sufficient  right  of  common.  In  the  case  of 
Lane  v.  Glover \  that  was  the  case ; — there 
was  an  allegation  in  the  replication  on  the 
part  of  the  lord,  that  he  had  left  sufficient 
right  of  common  ;  and  in  the  other  case  of 
Grant  v.  Gunner,  the  replication  was  an  ap- 
provement under  a  grant  of  the  lord,  there 
being  then  left,  in  the  residue  of  the  com- 
mon, sufficient  common :  and  in  reason  that 
seems  to  be  so.  The  commoner  has  a  cer- 
tain right  over  the  whole  of  the  property  ; 
when  you  abridge  his  right,  it  seems  tome, 
it  is  incumbent  upon  you  to  shew  that  you 
have  acted  within  those  limits  which  the 
law  has  fixed,  in  order  to  justify  you  in  ex- 
ercising that  right. 

For  these  reasons,  I  am  of  opinion,  that 
in  this  case  it  was  a  necessary  question  to 
have  been  submitted  to  the  consideration  of 
the  jury,  whether  there  was  or  was  not  suf- 
ficiency of  common  left  for  all  the  persons 
having  rights  of  common  upon  the  waste  in 
question,  so  as  to  justify  the  lord  in  making 
the  inclosure.  There  is  a  point  upon  the 
right  of  common  in  turbary  ;  and  there 
certainly  are  authorities  which  shew  that, 
generally  speaking,  there  cannot  be  an  ap- 
provement against  a  common  of  turbary ;  I 
think  those  authorities  lay  down  generally, 
that  there  cannot  be  such  a  general  right. 
It  is  not  necessary  in  this  case  to  give  any 
specific  opinion  upon  that  point:  but  the  in- 
stances in  which,  in  this  manor,  there  have 
been  inclosures,  in  every  one  of  which  you 
would  exclude   persons  having  rights  of 
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common  upon  it,  and  the  proof  that  there 
have  been,  in  a  great  variety  of  instances, 
and  in  every  instance  regularly  submitted  to, 
might  perhaps  take  this  out  of  the  general 
law,  (if  the  general  law  be,  that  you  can- 
not approve  against  a  common  of  turbary,) 
and  may  establish  that,  at  least  within  this 
waste,  Jthe  right  of  approving  may  continue 
to  subsist ;  and  I  think  there  may  be  a  great 
deal  of  reason  for  holding  that  such  a  right 
does  exist.  The  right  of  common  of  tur- 
bary would  be  to  persons  having  ancient 
messuages.  Why,  a  great  many  of  those  an- 
cient messuages  may  be  entirely  destroyed — 
no  traces  left — no  new  messuage  established 
in  lieu  of  them ;  and  therefore,  a  great  many 
of  the  messuages  having  rights  of  common 
of  turbary  may  be  destroyed  and  gone ; 
and  if  that  be  the  case,  nothing  is  so  unrea- 
sonable as  to  say  that  you  shall  still  have 
that  waste,  subject  to  the  right  of  common 
of  turbary,  so  long  as  any  one  single  com- 
moner shall  continue  to  have  an  ancient 
messuage :  if  that  were  so,  suppose  there 
were  originally  1000  houses  having  com- 
mon of  turbary  upon  this  land,  and  the 
rights  brought  up,  or  the  rights  extinguish- 
ed, or  the  houses  gone  in  nine  hundred  and 
ninety-nine  instances,  still  the  remaining  one 
would  have  a  right  to  say,  "  you  shall  not 
inclose  any  part  of  the  land:"  that  certainly 
would  be  unreasonable.  However,  without 
giving  any  very  distinct  opinion  upon  that 
point,  it  seems  to  me  that,  at  least  in  this 
case,  there  is  a  sufficient  custom  established 
to  induce  me  to  think  that  this  may  be  out 
of  the  general  and  ordinary  case  of  a  com- 
mon of  turbary ;  and  that,  as  against  the 
common  of  turbary,  in  this  instance,  the 
lord  may  have  a  right  to  inclose ;  but  be- 
cause the  question  of  a  sufficiency  of  com- 
mon for  the  purpose  of  turbary,  and  another 
question  which  may  also  be  necessary,  with 
reference  to  the  common  of  pasture,  (namely 
the  convenience  of  any  other  turf,  peat  moss, 
or  any  thing  else  which  will  yield  turf,  being 
near  and  convenient  to  that  messuage,  in  re- 
spect of  which  the  claim  in  this  case  was 
made)  inasmuch  as  that  has  not  been  submit- 
ted to  the  consideration  of  the  jury,  it  seems 
to  me,  that  this  case — (I  am  sorry, on  account 
of  the  value) — must  go  again  to  a  new  trial. 
Mr.  Justice  Holrayd  and  Mr.  Justice  Lit' 
tledalc  concurred  ;  and  accordingly, 

Rule  absolute* 


i] 


MAOOR  AND  OTHERS  V.  WILK8. 


1827. 

July  6. 
Pleading —  Variance —  Guarantee, 

1.  It  is  not  necessary,  in  declaring  upon  a 
written  contract,  to  use  a  single  word  that  is 
in  the  contract  itself,  provided  Us  legal  effect 
be  properly  stated. 

2.  Nor  is  it  necessary  to  aver  any  matter 
which  happens  to  be  part  of  the  contract,  if 
such  matter  would  be  implied  by  law. 

3.  In  an  action  on  a  guarantee  to  pay,  tn 
case  the  principal  should  not,  it  is  not  neces- 
sary to  set  out  the  contingency  that  the  prin- 
cipal should  not  pay  ;  thai  being  an  implied 
exception  in  law,  from  the  nature  of  a  gua- 
rantee. Nor,  in  such  an  action,  is  it  necessary 
to  prove  a  demand  of  payment  from  the  prin- 
cipal, unless  the  making  of  such  a  demand 
were  a  part  of  the  contract. 

This  action  was  tried,  before  Mr.  Justice 
Burrough,  at  the  last  Cornwall  Assizes, 
when  the  plaintiff  was  nonsuited,  with  li- 
berty to  move  to  enter  a  verdict  for  33/.  16*. 

The  first  count  in  the  declaration  stated, 
that  on  &c.  at  &c,  in  consideration  that  the 
plaintiffs,  at  the  defendant's  instance,  would 
sell  and  deliver  to  certain  persons  using  the 
style,  firm,  and  description  of  the  Cornwall 
and  Devonshire  Mining  Company,  (and  who 
were  then  and  there  associated  together  for 
the  purpose  of  working  divers  mines,)  on 
credit,  all  such  candles  as  they  should  re- 
quire and  have  occasion  for  in  the  working 
of  the  said  mines ;  the  defendant  undertook 
and  faithfully  promised  the  plaintiffs  to  be 
accountable  to  them  for  any  candles  they 
should  sell  or  deliver  to  the  said  company, 
for  the  purpose  aforesaid.  Averment — that 
plaintiffs,  confiding  in  that  promise,  did  af- 
terwards, on  &c.  at  &c,  sell  and  deliver  to 
the  said  company,  on  credit,  for  the  purpose 
aforesaid,  divers  large 'quantities  of  candles 
of  great  value,  to  wit,  &c.  at  and  for  certain 
reasonable  prices,  amounting  &c ;  and  that, 
although  the  credit  and  the  time  for  pay- 
ment of  the  price  of  the  said  candles  by  the 
said  company  to  the  plaintiffs  had  long  since 
elapsed,  yet  the  company  had  not  as  yet 
paid  the  sum  of  100/.  or  any  part  thereof; 
whereof  defendant  afterwards,  on  &c.  at  ore- 
had  notice ;  yet  defendant,  not  regarding 
his  promise,  had  not  yet  accounted  to  the 
plaintiffs>  or  paid  them  the  said  sum,  or  any 
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part  thereof,  for  the  said  candles,  although 
&c.  To  this  count  were  added  counts  for 
goods  sold  and  delivered,  and  the  money 
counts. 

Plea — the  general  issue. 

From  the  evidence,  it  appeared  that  the 
defendant  was  an  agent  to  persons  calling 
themselves  the  Cornwall  and  Devon  Mining 
Company,  who  were  working  several  mines 
in  Cornwall.  The  defendant  applied  to  the 
plaintiffs,  who  were  tallow-chandlers  at 
Redruth,  to  supply  some  of  the  company's 
mines  with  candles.  This  the  plaintiffs  re* 
fused  to  do,  unless  the  defendant  would 
make  himself  personally  responsible.  Where- 
upon he  gave  them  the  following 

"  Memorandum,  May  6,  1826. — Mr. 
Rowland  Wilks  hereby  makes  himself  per- 
sonally responsible  to  Messrs.  Magor,  Ford 
and  Co.  for  any  candles  they  may  supply  to 
any  of  the  mines  belonging  to  the  Cornwall 
and  Devonshire  Mining  Company,  should 
the  said  company  not  pay  for  them. 

"  Rowland  Wilks. 

"  To  send  100  dozen  candles  to  South 
Crenver  Mine ;  100  dozen  to  Wheal  Bolton. 

"  R.  Wilks. 
11  May  6,  1826." 

The  plaintiff  supplied  but  sixty- four  dozen 
to  South  Crenver,  and  forty  dozen  to  Wheal 
Bolton ;  for  the  price  of  which  the  action 
was  brought. 

Mr.  Justice  Burrough  was  of  opinion, 
that  the  plaintiff  should  be  nonsuited. 

1.  Because  the  declaration  set  out  a  sup- 
posed guarantee  without  any  limit ;  while 
that  which  was  given  in  evidence  did,  in  his 
opinion,  confine  the  guarantee  to  100  dozen 
to  one  mine,  and  100  dozen  to  the  other. 

i.  Because  no  demand  of  payment  was 
proved  to  have  been  made  on  the  company. 
He  thought,  too,  the  declaration  itself  was 
defective  in  not  stating  such  a  demand. 

A  rule  having  been  obtained  to  set  aside 
the  nonsuit  and  enter  a  verdict  for  the 
plaintiff, 

Mr.  C.  F.  Williams  and  Mr.  Manning 
shewed  cause  upon  the  two  objections  al- 
lowed by  the  learned  Judge  on  the  trial, '  to 
which  they  now  added  a  third  and  a  fourth : 
namely,  that  the  guarantee  was  confined  to 
mines  belonging  to  the  company  ;  while  the 
declaration  omitted  to  state  whether  the 
mines  which  had  been  supplied,  belonged  to 
the  company  or  not ;  and  that  the  declara- 


tion set  out  an  unconditional  guarantee, 
while  that  which  was  produced  in  evidence 
was  a  conditional  one.  The  guarantee  was, 
that  the  defendant  would  pay  for  the  can* 
dies,  if  the  company  should  not ;  but  the  de- 
claration was  silent  as  to  that  contingency. 
The  demand  on  the  company  should  have 
been  averred  and  proved,  according  to  the 
judgment  of  Lord  Ellenborough  in  Morris 
v.  Cleasby.  (1)  He  there  says,  "  where 
the  form  of  action  render*  it  necessary  to 
declare  upon  the  guarantee,  application 
to  the  principal  must  be  stated  on  the  re- 
cord." 

Mr.  Carter  and  Mr..  Dampser  in  support 
of  the  rule. — -To  the  first  objection  :  The 
order  at  the  foot  of  the  guarantee  is  obvi- 
ously no  part  of  the  guarantee  itself;  nor 
is  it  intended  to  qualify  or  restrict  it.  The 
guarantee  applied  to  all  candles  which 
should  be  supplied  to  any  of  the  mines. 
The  order  at  the  bottom  merely  brought 
the  instrument  into  action  by  ordering  a 
present  supply  for  two  of  the  mines. — To 
the  second :  A  demand  of  payment  could 
not  be  necessary.  It  would  not  be  necessary 
as  against  the  company  who  were  previously 
liable ;  and  a  guarantee  is  intended  not  to 
throw  any  additional  obligation  on  the  per- 
son guaranteed,  but  to  give  him  further 
security.  If  the  guarantee  had  been,  that 
die  defendant  would  pay  in  case  the  com- 
pany, on  being  applied  to,  should  not  pay, 
that  would  be  different ;  for  then  it  would 
be  a  part  of  the  agreement  that  die  person 
•receiving  the  security  should  do  that  which 
otherwise  he  was  not  bound  to  do :  that  ifct, 
apply  for  payment. — To  the  third  objec- 
tion :  This  assumes  that  the  company  had 
other  mines  in  some  character  different  from 
that  of  ownership.  This  was  not  shewn  % 
and  is  not  to  be  assumed  as  a  fact..  The 
instrument  is  set  out  according  to  its  legal 
effect;  and  that  is  sufficient,  "even,"  as 
Lord  Chief  Justice  Gibbs  observed,  in 
1  Marshall,  216,  "  though,  by  possibility, 
you  were  able  to  set  out  the  legal  effect  in 
words,  not  one  of  which  was  in  the  instru- 
ment."— To  the  fourth  :  The  contingency 
that  a  guarantee  will  pay,  if  the  principal 
should  not,  is  a  legal  contingency ;  and, 
therefore,  not  necessary  to  be  stated  as  a 
part  of  the  guarantee.     It  is  of  necessity 

(1)  4  Maul.  &  Selv.  574. 
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understood  in  every  guarantee,  that  the  per- 
son secured  is  not  to  be  paid  twice,  and  that 
if  the  principal  should  pay,  the  guarantee 
need  not.  That  which  is  implied  by  law 
need  never  be  stated.  It  is,  for  instance, 
not  necessary  in  an  action  against  a  carrier, 
to  aver  his  liability,  with  the  known  excep- 
tion, as  to  the  act  of  God  or  the  king's 
enemies. 

Mr.  Justice  Bay  ley. — I  am  of  opinion 
that  this  rule  should  be  made  absolute.  The 
declaration  does  not  accurately  follow  the 
language  of  the  guarantee,  but  it  properly 
states  the  legal  effect ;  and  that  is  sufficient. 
The  words  at  the  foot  of  the  guarantee,  are 
only  an  order  for  a  present  supply  of  can- 
dles ;  and  are  perfectly  consistent  with  the 
guarantee  itself.  The  candles  are  supplied 
to  the  company ;  and  they  are  primarily 
liable.  If  they  paid,  the  defendant  had  a 
good  answer  upon  the  evidence  ;  but  it  was 
not  necessary  to  aver  that  any  application 
had  been  made  to  them,  nor  was  it  at  all 
necessary  to  insert  the  condition  that  the 
defendant  was  to  pay,  "  if  the  company 
should  not."  That  was  a  condition  implied 
in  law ;  and*  therefore,  not  necessary  to  be 
stated.  The  objection  to  the  want  of  an 
averment-tbat  the  mines  supplied  were  mines 
belonging  to  the  company,  according  to  the 
words  of  the  guarantee,  assumes,  as  a  fact, 
that  they  had  some  mines  as  possessors,  and 
some  as  working  for  others,  who  had  the 
possession,  but  there  was  no  evidence  of 
this ;  and,  therefore,  it  is  to  be  taken  that 
the  mines  actually  supplied  belonged  to  the 
company,  and  were  the  mines  intended  to 
be  supplied.  The  plaintiffs,  in  my  opinion, 
have  properly  averred,  and  proved  every 
necessary  allegation. 

Mr.  Justice  Holroyd. — I  am  of  the  same 
opinion.  I  cannot  assent  to  the  doctrine 
attributed  to  Lord  Ellenborough  in  Morris 
v.  Cleasby.  An  exception  implied  by  law 
need  never  be  stated,  though  the  contract 
be  under  seal.  The  understood  exception 
here  is — if  the  company  should  not  pay  the 
plaintiffs.  It  was  not  necessary  to  aver  such 
an  obvious  proposition ;  nor  to  offer  evi- 
dence of  a  demand  on  the  company. 

Mr.  Justice  Littledale  concurred. 

Rule  absolute. 


1827.     >   dob  dem.  priko  and  Roberts 
July  6.    3  v-  pearsy. 

Copyhold — Highway. 

The  presumption  of  law,  that  waste  land  on 
the  side  of  the  highway  is  the  property  of  the 
owner  of  the  adjoining  soil,  w  applicable  to 
copyholders  as  well  as  freeholders ;  and  is 
good  prima*  facie  evidence  of  the  title  of  such 
owner,  in  an  action  of  ejectment  for  the  reco* 
very  of  that  land. 

This  was  an  action  of  ejectment  for  cer- 
tain premises,  parcel  of  the  manor  of  Taun- 
ton Dean. 

At  the  trial,  before  Mr.  Justice  Burrough, 
at  the  Spring  Assizes  for  the  county  of  So- 
merset, it  appeared,  that  in  the  year  1804, 
the  defendant's  father  had  built  a  cottage 
upon,  and  inclosed  the  land  in  question, 
which  was  a  slip  of  waste  land  lying  between 
a  close,  of  which  one  of  the  lessors  of  the 
plaintiff  was  the  copyhold  tenant,  and  the 
other  the  occupier,  and  the  high  road  ;  that 
the  defendant's  father  died  in  the  year  1818, 
and  that  in  the  year  1819,  a  judgment  in 
ejectment  was  recovered,  wherein  the  Bishop 
of  Winchester,  as  lord  of  the  manor,  and 
also  the  present  lessor  Pring,  were  two  of 
the  lessors  of  the  plaintiff;  that  the  defen- 
dant was  no  party  in  that  action,  which  was 
against  Sarah  Pearsy,  the  widow  of  his  de- 
ceased father,  who  then  occupied  the  pre- 
mises, and  continued  to  do  so  till  possession 
was  taken  in  October  1826,  under  that 
judgment ;  but  that  the  defendant  had  since 
obtained  possession.  Upon  these  facts  a 
verdict  having  been  found  for  the  lessors  of 
the  plaintiff,  Mr.  Erskine  obtained  a  rule  to 
shew  cause  why  that  verdict  should  not  be 
set  aside  and  a  nonsuit  entered,  and  now 

Mr.  C.  F.  Williams,  in  shewing  cause, 
contended,  that  the  land  in  question  was  to 
be  considered  as  belonging  to  the  owner  of 
the  adjoining  soil,  and  was  not  a  part  of  the 
lord's  waste.  The  situation  of  the  fence 
could  not  remove  that  presumption.  In  very 
remote  times  roads  were  made  through  un- 
inclosed  lands ;  but  the  wants  and  conveni- 
ences of  mankind  gradually  required  more 
useful  and  commodious  roads ;  and  when 
the  lands  were  inclosed,  the  hedge  was 
placed  at  a  reasonable  distance  from  the 
road,  though  the  right  of  property  in  the 
land  through  which  the  road  passed  still  re* 
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mained  in  the  original  owner.  This  land 
was  part  of  the  manor  of  Taunton  Dean, 
and  the  adjoining  land  was  also  held  of  that 
manor.  The  clear  inference  was,  that  the 
locus  in  quo  was  a  part  of  the  tenement  of 
the  lessors  of  the  plaintiff,  and  that  the  ver- 
dict ought  to  stand.  (1) 

Mr.  Erskine  (contra)  insisted  that,  al- 
though ownership  of  the  soil  might  presume 
ownership  of  the  adjoining  waste,  yet  that 
rule  applied  only  in  cases  of  freehold.  Here 
it  could  only  he  in  the  lord  of  the  manor ; 
and  the  lord  of  the  manor  was  no  party  to 
the  present  action.  The  judgment  reco- 
vered in  the  former  action  was  not  conclu- 
sive against  the  defendant,  as  he  was  not 
then  the  tenant,  nor  had  he  notice  of  the 
ejectment :  Hunter  v.  Britts.  (2) 

Mr.  Justice  Bay  ley. — If  the  rule,  that 
primd facie  the  slip  of  waste  belongs  to  the 
proprietor  of  the  adjoining  lands,  is  right,  I 
think  that  it  ought  to  be  applicable  in  all 
cases.  It  is  a  beneficial  rule,  calculated  to 
prevent  disputes,  and  ought  not  to  be  de- 
parted from,  unless  the  presumption  of  law 
be  rebutted  by  the  establishment  of  some 
other  right.  In  a  case  of  freehold  lands, 
no  evidence  of  time  will  be  sufficient,  and 
in  a  case  of  copyhold,  you  must  suppose  the 
road  existed  before  legal  memory,  or  that 
it  was  made  after  inclosure,  or  the  fair  pre- 
sumption is,  that  it  was  taken  out  of  the 
adjoining  land.  Both  these  suppositions 
appear  to  me  less  reasonable  than  the  pre- 
sumption that  the  road  was  taken  out  of 
the  land  which  was  granted  by  the  lord  in 
copyhold  ;  and,  therefore,  that  the  piece  of 
waste  belongs  to  the  copyholder. 

Mr.  Justice  Holroyd. — I  see  no  reason 
for  confining  the  rule  in  question  to  free- 
holders, but  I  think  the  presumption  equally 
arises,  whether  the  possessor  of  this  close 
held  in  freehold,  copyhold,  or  leasehold. 
Where  the  adjoining  land  is  uninclosed,  it  is 
clear  that  all  up  to  the  road  belongs  to  the 
owner  of  that  land ;  and  the  same  conclusion 
may  be  drawn  as  to  that  which  is  left  for 
the  use  and  convenience  of  the  road,  when 
the  land  is  inclosed.  Suppose  a  ditch  had 
been  made  at  the  side  of  the  close  nearest 
the  road,  the  ditch  would  remain  part  of  the 


(1)  «  Stark.  468. 
(?)  3  Campb.  454. 


close,  though  the  fence  did  not  extend  so 
far  as  the  ditch ;  and  both  would  pass  by  a 
conveyance  of  the  close. 

Mr.  Justice  Littledale. — In  case  there  had 
been  proof  of  any  enjoyment  of  the  land  in 
question,  either  by  the  lord,  or  his  tenant, 
there  would  have  been  an  end  of  the  pre- 
sumption ;  but,  until  there  be  some  evi- 
dence of  that  kind,  the  land  belongs  to  the 
person  owning  the  adjoining  soil.  If  a  man 
sold  a  close,  a  slip  of  land  lying  between 
the  fence  of  the  inclosure  and  the  road  would 
pass,  though  not  named.  So,  if  a  man  made 
a  lease  for  life,  or  years,  of  an  estate,  nam- 
ing all  the  closes,  and  such  a  slip  of  waste 
lay  between  the  estate  and  the  road,  the 
presumption  in  law  would  hold  in  the  case 
of  the  lessee ;  and,  if  so,  there  seems  to  be 
no  reason  why  it  should  not  also  avail  in 
that  of  the  copyholder. 

Rule  discharged* 


1827.       *>         BRIGG8  AND  ANOTHER  V. 
July  7.     y      CBOSTHWA1TE  AND  OTHERS. 

Pleading. 

In  declaring  upon  a  contract,  it  is  not  ne- 
cessary to  state  any  matter  of  exejnption  in 
favour  of  either  of  the  parties,  if  it  be  of  it- 
self a  legal  exemption,  independent  of  the 
contract. 

And,  semble,  that  if,  in  pleading,  in  set- 
ting out  a  contract,  two  grounds  of  exemption 
are  stated,  and  it  appear  by  the  contract  that 
there  was  a  third  ground  of  exemption,  but 
that  they  are  all  legal  grounds  of  exemption, 
which  needed  not  to  have  been  stated  at  all, 
this  is  no  variance — sed  Quaere. 

Assumpsit  on  a  bill  of  lading  to  carry 
goods  from  Alexandria  to  Liverpool.  The 
words  of  exception  in  the  bill  of  lading,  as 
set  out  in  the  declaration,  were  these :  "The 
act  of  God,  the  King's  enemies,  and  all  and 
every  other  dangers  and  accidents  of  the 
seas,  rivers,  and  navigation  of  whatever  na- 
ture or  kind  soever  ;  save  risk  of  boats,  as 
far  as  ships  are  liable  thereto,  excepted." 

On  the  trial,  before  Mr.  Baron  rlullock, 
at  the  last  Lancaster  Assizes,  the  bill  of 
lading,  given  in  evidence,  contained  the 
words  "fire,  all,"  between  the  words  "King's 
enemies,"  and  "  and  every  other  danger." 
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Whereupon  the  learned  Judge  was  of  opi- 
nion that  this  was  a  fatal  variance ;  and 
nonsuited  the  plaintiff. 

Mr.  Scarlett,  in  the  following  term,  mov- 
ed for  leave  to  amend  the  declaration  ;  but, 
on  a  suggestion  from  the  Lord  Chief  Jus- 
tice, that  the  26  Geo.  8.  c.  86.  s.  t,  con- 
tained a  clause,  exempting  the  ship-owner 
in  case  of  accident  by  fire  ;  and  that,  there- 
fore, the  exemption,  being  a  legal  one, 
might,  perhaps,  be  held  to  be  no  part  of  the 
contract,  he  took  his  rule  in  the  alternative 
for  a  new  trial. 

Mr.  Parke  now  shewed  cause. — The  va- 
riance was  fatal.  At  common  law  the  ship- 
owner would  be  liable  in  all  cases,  except  in 
those  which  arose  from  the  act  of  God  or 
the  King's  enemies :  and,  by  the  statute, 
he  is  exempt  in  case  of  accident  by  fire. 
But  parties,  if  they  choose,  may  enter  into 
a  special  contract  by  which  the  legal  liability 
may  be  altered ;  and  the  declaration  has 
accordingly  set  out  a  special  contract,  by 
which  it  appears  that  the  defendants  under- 
took, and  agreed  to  be  answerable  in  case 
of  accident  by  fire  ;  for,  in  order  to  put  it 
out  of  all  doubt,  two  grounds  of  exemption 
are  stated,  though  it  was  not  necessary  to 
do  so.  It  follows,  therefore,  that  by  the 
contract,* as  set  out  in  the  declaration,  the 
defendants  would  be  liable  in  case  of  acci- 
dent by  fire ;  and  by  the  contract,  as  proved, 
it  was  otherwise.  The  cases  of  Bullock  v. 
Dommkt  (1)  and  The  Brecknock  Navigation 
v.  Pritcltard,  (2)  and  the  cases  therein  cited, 
shew,  that  by  contract  a  party  may  waive 
the  benefit  of  a  legal  exemption  ;  and  the 
plaintiff  has  here  declared  as  upon  a  con- 
tract in  which  the  defendants  waived  the 
benefit  of  their  exemption  in  case  of  acci- 
dent by  fire.  There  is  also  a  variance  in 
another  respect:  in  the  exception  within 
the  exception  the  risk  of  boats  is  mentioned. 
The  defendants,  therefore,  by  the  contract 
as  declared  upon,  are  liable  to  any  risk  of 
accident  in  respect  of  fire  which  might 
happen  in  the  boats.  From  this  they  are 
not  exempt  by  the  statute  26  Geo.  8.  (which 
applies  only  to  accidents  on  board  the  ships,) 
and  they,  by  the  contract  which  was  given 
in  evidence,  did  expressly  exempt  them- 
selves from  all  accidents  by  fire,  whether  in 


(1)  e  Term  Rep.  650. 

(2)  Ibid.  750. 


boats  or  not.  By  the  contract,  first,  they 
are  exempt  from  all  accidents  by  fire ;  and 
next  they  are  exempt  from  all  dangers  and 
accidents  of  the  seas,  rivers,  and  navigation, 
save  the  risk  of  boats. 

Mr.  Earle  (contra)  was  stopped  by 
The  Court — (consisting  of  Mr.  Justice 
Bayley,  Mr.  Justice  Holroyd,  and  Mr.  Jus- 
tice Littledale,) — who  suggested  that  the 
plaintiffs  should  amend  their  declaration, 
(which,  on  account  of  the  very  special  cir- 
cumstances, they  would  allow  them  to  do,) 
upon  payment  of  costs.  If,  however,  the 
plaintiffs  chose,  they  might  go  to  trial  again 
on  the  declaration  as  it  stood,  in  which  case 
the  costs  were  to  abide  the  event. 

Rule  accordingly. 


1827.     fALLENBY» 
July  9.  \ 


ADMINISTRATOR  OF 
SUSANNAH  SCUPHAM,  WIDOW, 
V.  DALTON. 


Mortgage — Implied  Security* 

Semble — that  an  express  security  of  a 
higher  nature  does  not  destroy  an  implied  se- 
curity of  a  lower. 

Thus ;  a  mortgage  given  as  a  security  for 
money  lent,  does  not  preclude  the  lender  seek' 
ing  his  remedy  in  an  action  of  assumpsit  for 
the  money  lent,  though,  at  the  time  of  the 
commencement  of  the  action,  the  mortgage 
may  have  become  absolute  by  forfeiture.  The 
mortgage  is  not  to  be  treated  as  a  satisfaction, 
or  as  a  suspension  of  the  common  law  right 
of  action. 

Accordingly, —  Where  a  sum  of  money  has 
been  advanced,  upon  the  surrender  of  copy- 
hold property  to  the  use  of  the  party  making 
that  advance,  on  condition  that  such  sur- 
render shall  become  void,  if  payment  with 
interest  be  made  at  a  particular  time,  other- 
wise  to  be  of  full  force  and  virtue;  and  interest 
has  been  paid  from  time  to  time,  subsequent  to 
the  day  appointed  for  re-payment ;  and  where 
other  circumstances  in  the  conduct  of  the  party 
to  whom  the  advance  was  made,  shew  that  it 
was  considered  as  money  borrowed: — This 
transaction  will  not  be  treated  as  a  conditional 
purchase,  but  as  a  loan  for  which  the  sur- 
render is  a* collateral  security  ;  and  the  ad- 
ministrator of  the  lender  may  recover  prin- 
cipal and  interest  in  arrear,  in  an  action  of 
assumpsit. 
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Assumpsit  on  the  money  counts,  and  an 
account  stated,  daring  the  lifetime  of  tlie  in- 
testate. Count*  on  promises  to  plaintiff  as 
administrator. 

Plea — The  general  issue. 

The  action  was  brought  to  recover  the 
am  of  100/.  advanced  by  the  intestate  to 
defendant  on  the  3rd  July  1622,  and  se- 
cured by  a  surrender,  made  at  that  time  by 
the  defendant  to  the  use  of  die  intestate,  of 
certain  copyhold  premises. 

At  the  trial  befose  Mr.  Justice  Bayley,  at 
the  Yorkshire  Spring  Assizes  1827,  a  wit- 
ness proved  the  advance  of  the  money,  and 
the  payment  of  interest  several  times,  and 
that  the  defendant  on  being  applied  to  on 
the  part  of  the  administrator  subsequent  to 
the  intestate's  death,  refused  to  pay  any 
more,  alleging  that: she  had  been  advised  not 
to  make  any  further  payments,  as  it  was 
doubtful  who  was  .entitled  to  receive  them. 
The  surrender  was  then  given  in  evidence ; 
it  was  "  To  the  use  and  behoof  of  Susannah 
Scupham,  widow,  her  heirs  and  assigns, 
without  impeachment  of  waste,  according 
to  the  custom  of  the  manor,  for  ever. 

"  Provided  always,  and  this  surrender  is 
nevertheless  upon  condition  that  if  the  said 
Frances  Dalton,  her  heirs,  executors,  or  ad- 
ministrators, shall,  and  do,  well  and  truly 
pay,  or  cause  to  be  paid  unto  the  said  Su- 
sannah Scupham,  her  executors,  administra- 
tors or  assigns,  the  full  and  just  sum  of  100/. 
of  lawful  English  money,  with  interest  for 
the  same,  at  and  after  the  rate  of  £/•  -for 
the  loan  of  a  100/.  for  a  year,  dear  of  all 
deductions  whatsoever,  at.or  .upon  the  2nd 
of  January  next  ensuing. the  day  .of  the 
date  of  this  surrender,  to  be  void  and  of  no 
effect,  otherwise  to  be  and  -remain  of  full 
force  and  virtue." 

It  was  then  objected  by  the  defendant's 
counsel,  that  there  was  no  promise  to  pay 
arising  on  the  surrender.  ^The  learned 
Judge  observed,  that  if  there  was  a  debt  it 
would  go  to  the  plaintiff  as  administrator, 
but  that  he  thought  this  was  not  a  debt.  He 
therefore  directed  a  nonsuit,  with  liberty  to 
•move  to  set  it  aside,-  and  enter  a  verdict  for 
the  plaintiff  for  100/.  with  interest.  Ac- 
cordingly, a  rule  having  been  obtained, 

Mr.  Pollock  now  shewed  cause. — The 
only  evidence  of  a  right  to  recover  is  con- 
tained in  the  surrender,  and  upon  the  face 
-of  that  alone  does  the  nature  of  the  trans- 
Vol.  V.  K.B. 


action  appear.  According  to  the  conditions 
there  stipulated,  the  money  and  interest  not 
having  been  paid  at  the  day  appointed,  the 
surrender  has  become  absolute,  and  the 
estate  of  the  intestate  is  in  this  respect  al- 
ready benefited.  Can  then  the  administra- 
tor sue  to  recover  the  money,  the  loss  sus- 
tained by  its  non-payment  having  been 
satisfied  by  the  forfeiture  of  the  mortgage  1 
It  is  contended  he  cannot :  Coke  Lilt.  205,  a. 
2096.  s.  338.  If  there  had  been  evidence 
to  shew  a  primary  liability  to  pay  100/.  and 
that  the  surrender  was  made  merely  as  a 
collateral  security,  then,  indeed,  the  action 
might  have  been  sustained ;  but  here  die 
surrender  appears  to  have  been  the  entirety 
of  the  transaction.  If  the  surrender  was 
the' whole  of  the  transaction,  to  that,  and  to 
that  alone  can  the  party  look  for  security. 
Cope  ▼•  Cope,  (I)  where  the  amount  of  all 
the  anterior  cases  was  collected,  may  pro- 
bably be  cited  on  the  opposite  side ;  but  it 
is  admitted,  in  conformity  with  the  decision 
there,  and  the  doctrines  since  laid  down, 
that  every  loan  creates  a  debt,  whether 
there  be  or  be  not  a  bond  or  covenant.  But 
the  question  here  is,  whether  there  was  any 
obligation  independent  of  and  dehors  the 
mortgage :  if  there  was,  the  mortgage  would 
not  remove  that  obligation.  Upon  what 
terms  then  was  the  money  advanced  ?  Was 
it  merely  upon  the  surrender  as  a  collateral 
security,  or  was  that  the  whole  of  the  bar- 
gain ?  It  is  contended,  that  the  intention 
of  the  parties  was  to  stand  on  the  surren- 
der alone,  and  if  so,  there  is  no  right  of 
action. 

Mr.  Parhet  contra. — The  question  is, 
whether  the  money  advanced  is  a  debt  or 
duty,  the  punctual  payment  of  which  was  to 
be .  secured  by  the  surrender ;  or  whether 
it  was  intended  to  be  the  contingent  purchase- 
money  of  the  copyhold.  It  is  contended 
that  it  is  a  debt  or  duty,  and  that  there  is 
abundant  evidence  of  a  loan  independent  of 
the  surrender.  Payment  of  interest  from 
time  to  time  cannot  be  referred  to  the  sur- 
render, as  no  provision  is  there  made  for 
payment  of  more  than  half  a  year's  interest. 
The  condition  to  pay  constitutes  a  sufficient 
obligation,  and  although  the  surrender  may 
have  become  absolute  at  law,  that  will  not 
be  a  satisfaction  of  the  debt,  because  there 

(1)  2  Sslk.  449.  ' 
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is  no  provision  that  it  shall  be  so.  Without 
such  special  provision  the  forfeiture  of  the 
law  will  not  satisfy  the  debt,  as  its  value 
might  be  only  half  of  the  sum  advanced,  or 
the  mortgagee  mjghtbe  evicted.  In  either 
of  those  cases,  were  he  to  look  to  the  surren- 
der alone,  he  would  be  deprived  of  remedy. 
This,  however,  has  never  been  held ;  but  it 
is  a  clear  principle,  that  though  the  payment 
of  money  be  secured  by  the  conveyance  of 
land,  there  is  still  a  debt,  and  whether  that 
conveyance  be  made  at  the  time  the  money 
is  lent,  or  subsequently,  can  make  no  diffe- 
rence. In  the  case  of  King  v.  King,  (£) 
the  Lord  Chancellor  Talbot  said :  "  every 
mortgage  implies  a  loan,  and  every  loan  a 
debt :  and  that  though  there  were  no  cove- 
nant nor  bond,  yet  the  personal  estate  of 
the  borrower  of  course  must  remain  liable 
to  pay  off  the  mortgage."  A  mortgage  is 
no  more  than  a  security  for  the  punctual 
payment  of  a  debt  at  a  particular  day,  and 
forfeiture  does  not  put  an  end  to  the  right 
of  action  for  the  recovery  of  the  debt.  In 
tins  case  there  was  clearly  a  loan,  as  the 
word  loan  is  mentioned  in  the  surrender ; 
and  the  loss  of  the  estate  is  a  punishment 
or  penalty  for  non-payment  at  the  appoint- 
ed time,  and  not  to  satisfy  the  claims  of  the 
mortgagor. 

Mr.  Justice  Bay  ley. — I  am  disposed  to 
think  I  was  not  right  at  the  time  of  the 
trial.  I  think ^he  money  was  advanced,  not 
as  a  conditional  purchase,  but  as  a  loan. 
The  payments  of  interest  from  time  to  time, 
and  the  answer  made  by  the  defendant 
when  applied  to,  shew  that  she  considered 
the  transaction  as  one  in  which  she  had  bor- 
rowed money. 

Mr.  Justice  LiUledale  and  Mr.  Justice 
Holroyd  concurred,  and  accordingly, 

Rule  absolute. 
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DOE  ON  THE  SEVERAL  DEMISES 
OF  ROBERT  WALLACE  AND 
MARGARET  ETHERINOTON  V. 
ETHERINGTON. 


Devise — Estate  in  fee. 

Testator  gave  a  life  estate  in  certain  houses, 

(S)  3  P.  Williams,  *58. 


«£c.  to  his  wife ;  lie  then  bequeathed  certainper- 
sonal  property  to  his  son,  and  also  devised  the 
said  houses,  $c.  to  such  son  after  the  wife's 
death;  adding  these  words,  —  "and  every 
other  office  or  out  office  thai  I  now  have  or  en- 
joy by  lawful  right  or  inheritance  to  my  said 
son,  and  my  said  son  I  do  also  appoint  to  pay 
or  cause  to  be  paid  out  of  the  said  above 
named  effects,"  several  legacies  thereinafter 
mentioned : — Held,  that  the  son,  under  this 
devise,  took  only  an  estate  for  life ;  as  the 
legacies  were  not  charged  upon  the  real  but 
personal  property,  and  there  were  no  words  to 
shew  that  the  testator  intended  to  give  an 
estate  in  fee. 

Ejectment  for  messuages,  &c,  in  the  pa- 
rish of  Gilling,  in  the  county  of  York.  At 
the  Lent  Assizes  for  that  county,  a  verdict 
was  found  for  the  plaintiff  as  to  a  part  of  the 
premises,  in  respect  of  which  the  action  was 
brought,  and  for  the  defendant  as  to  the  re- 
sidue, subject  to  a  motion  to  enter  a  verdict 
for  the  plaintiff  as  to  that  also,  upon  the 
construction  of  the  following  devise. 

Christopher  Etherington  by  his  will,  dated 
28th  May  1765,  devised  as  follows : — 

"  I  give  and  bequeath  unto  my  dearly  be- 
loved wife,  all  my  houses,  barns,  and  stables, 
offices,  yards,  homesteads,  household  fur- 
niture, &c.  which  I  now  have  and  enjoy, 
being,  lying,  standing,  and  situate  in  the 
chapelry  of  Barlow  St.  Cuthbert's,  in  the 
north  riding  in  the  county  of  York,  during 
her  natural  life.  Secondly,  to  my  son  Ro- 
bert Etherington,  I  give  and  bequeath  all 
my  horses,  carts,  and  all  and  every  other 
utensil  or  utensils  of  husbandry,  constitu- 
ting and  appointing  him  sole  executor  of  this 
my  last  will  and  testament.  I  do  also  be- 
queath unto  my  said  son,  Robert,  (after  my 
wife's  decease)  all  the  above-named  houses, 
messuages  or  tenements,  yards,  gardens, 
barns,  stables,  and  every  other  office,  or 
out-office,  that  I  now  have  or  enjoy  by  law- 
ful right  or  inheritance ;'  excepting  the  said 
mentioned  household  furniture,  which  I  leave 
to.  my  said  wife,  to  be  disposed  of  after  her 
decease,  as  she  may  judge  proper  or  con- 
venient. My  son  Robert,  I  do  also  consti- 
tute and  appoint,  to  pay,  or  cause  to  be  paid 
out  of  the  said  above-named  effects  as  fol- 
lows, viz. — First  to  my  son  Christopher,  the 
sum  of  5L  sterling  money.  Secondly, '  to 
my  son  William,  the  said  sum,  viz.  5/.  ster- 
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ling  money.  Thirdly,  to  my  daughter  Ann, 
the  like  sum  of  51.  sterling.  And  fourthly, 
to  my  daughter  Eleanor  Aire,  the  sum  of 
1/.  Is. — to  be  paid  by  my  said  executor, 
Robert,  one  year  after  my  wife's  decease." 
Mr.  F.  Pollock,  now. moved  accordingly, 
contending,  that  as  the  property  devised  was 
charged  with  the  payment  of  legacies,  Ro- 
bert Etherington  took  an  estate  in  fee.  He 
cited  Doe  v.  Bolton.  (1) 

Lord  Chief  Justice. — Unless  a  testator 
uses  words  of  inheritance,  or  clearly  indi- 
cates an  intention  to  give  an  estate  in  fee,  it 
is  a  rule  of  law  well  established,  that  only 
an  estate  for  life  passes.  To  this  rule  there 
certainly  are  exceptions,  one  of  which  ex- 
ceptions, is,  where  the  testator  charges  the 
lands  devised  with  the  payment  of  debts  and 
legacies.  Here,  however,  there  is  no  such 
charge ;  as  there  is  a  direction  that  the  le- 
gacies shall  be  paid  out  of  the  "  effects." 
The  testator  after  devising  the  property, 
of  which  he  had  before  directed  his  wife 
should  have  the  enjoyment  for  life,  to  Robert 
Etherington,  his  son,  uses  the  words  "  and 
every  other  office  and  out-office  that  I  may 
have  or  enjoy  by  lawful  right  or  inherit- 
ance." It  seems  to  me,  that  this  devise 
only  applies  to  the  sort  of  property  which 
the  devisee  is  to  take  for  life. 

The  other  learned  Judges  concurred,  and 

Rule  refused. 


! ELIZABETH  HOUSTON  AND  CHAR- 
LOTTE   GRIFFITH    V.    HUOHSS 
AND  OTHERS. 
THE  SAME  V.  THOS.  LE8INOHAM. 
THE    SAME   V.  WILLIAM    PEYTON 
AND  ELIZABETH  PEYTON. 
THE  SAME  V.  ANNA  MARIA  SMITH. 

Devise — Trustee — Equitable  Estate. 

Where  a  testator  clearly  indicates  an  in- 
tention to  keep  several  descriptions  of  pro- 
perty together ',  but  the  language  of  the  devise , 
with  respect  to  the  interest  conveyed  in  some 
of  those  descriptions  is  doubtful,  it  ought  to 
be  construed  so  as  to  effect  that  intention. 

If  the  purposes  for  which  a  trust  is  created 

require  that  the  trustees  should  take  the  whole 

fee  in  the  devised  estate,  tliat  is  tlie  interest 

(1)  2  Blacks.  1045. 


tlieywill  take,  unless  the  intent  of  tlie  testator 
clearly  appears  to  have  been  otherwise. 

Semble — That  a  court  of  law  will  not 
give  any  opinion  respecting  tlie  nature  of 
equitable  interests  arising  under  a  will. 

Testator  being  seised  in  fee  of  certain 
freehold  and  copyhold  lands,  and  of  lease- 
holds for  lives  and  for  terms  of  years,  after 
directing  payment  of  debts  and  funeral  ex- 
penses, devised  and  bequeathed  to  trustees,  all 
his  freehold,  copy  hold,  or  leasehold  estates,  to 
hold  the  freeholds  unto  themselves,  their  heirs 
and  assigns ;  and  the  copyhold,  and  all  such 
other  of  his  estates  as  were  less  than  freeliold, 
unto  themselves,  during  all  the  right  and  title 
of  the  testator ;  and  also  all  his  personal 
estate  to  the  said  trustees,  in  trust,  to  apply 
the  income  and  annual  amount  of  such  pro- 
perty to  the  use  of  his  two  nieces  for  their 
lives,  and  after  their  decease,  to  the  use  of 
their  children  and  grandchildren,   8fC,   in 
such  obscure  and  doubtful  language  as  ren- 
dered it  difficult  to  determine  what  was  the 
real  intent  of  the  testator  with  regard  to  those 
children  and  grandchildren,  or    what  equi- 
table interests  tliey  would  respectively  derive 
under  the  will: — Tlie  Court  held,  that  tlie 
trustees  took  an  estate  in  fee  simple,  in  tlie 
freehold  and  copyhold  lands,  and  the  whole 
interest  which  the  testator  had  at  tlie  time  of 
his  death  in  the  leaseholds  for  lives  and  for 
years  ;  but  refused  to  certify  to  tlie  court  of 
equity,  whence  the  case  was  sent,  as  to  tlie  in' 
terests  of  the  other  parties,  on  the  ground 
that  they  were  equitable  interests  only. 

His  Honour,  the  Master  of  the  Rolls, 
sent  the  following  case  for  the  opinion  of 
this  Court : — 

Henry  Lambert,  esq.  made  and  published 
his  last  will,  bearing  date  the  26th  Septem- 
ber 1811,  duly  executed  and  attested,  for 
the  devise  of  freehold  estates,  in  the  words 
and  figures  following  (that  is  to  say)  : 

"  First,  I  will  and  direct  that  all  my  just 
debts,  funeral  and  testamentary  expenses,  be 
fully  paid  and  satisfied.  I  give,  devise,  and 
bequeath,  unto  Abraham  Robarts,  and  unto 
Henry  Hughes,  and  unto  John  Piatt,  and  to 
their  neifs  for  ever,  all  my  messuages  or  tene- 
ments, farms,  lands,  hereditaments,  estates, 
and  premises  whatsoever  or  wheresoever,  free- 
hold, copyhold,  or  leasehold,  (having  surren- 
dered my  copyhold  estate  to  the  use  of  my  said 
will,)  in  possession,  reversion,  remainder,  or 
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expectancy,  or  whereof  I  hare  a  disposing 
power,  with  their  several  and  respective  mem- 
bers, rights,  and  appurtenances ;  to  have  and 
to  hold  such  of  my  said  hereditaments  and 
premises  as  are  freehold,  unto  the  said  Abra- 
ham Roberts,  Henry  Hughes,  and  John  Piatt, 
their  heirs  and  assigns,  and  to  have  and  to 
hold  my  copyhold,  and  all  such  other  of  my 
estates  as  are  less  than  freehold,  unto  Abraham 
Robarts,  Henry  Hughes,  and  John  Piatt,  for 
and  during  all  my  right,  title,  and  estate 
term  therein  or  thereto  respectively,  accord- 
ing to  the  nature  and  quality  of  the  said  estates 
respectively.  I  likewise  give  and  bequeath  to 
Abraham  Kobarts,  Henry  Hughes,  and  John 
Piatt,  all  my  ready  money,  household  and 
other  goods,  plate,  china,  linen,  cattle,  chat- 
tels, and  all  other  my  personal  estate  of  what 
nature  or  kind  soever,  as  and  for  and  to  the 
end  that  my  trustees  alone  may  have  full 
power,  and  clear  and  absolute  authority,  to 
release,  convey,  assign,  and  assure  all  and  every 
the  estates  and  premises,  which  at  the  time  of 
making  and  of  executing  this  my  will,  and  at 
my  death,  may  be  vested  in  me  as  mortgagee 
in  fee,  or  as  a  trustee,  without  calling  upon 
my  heir-at-law  to  concur  or  join  in  any  release 
or  transfer  of  any  such  premises,  or  have  any 
affirmation  concerning  what  belongs  to  my  real 
or  personal  estate  whatsoever.  And  I  do  give 
ana  devise  all  my  estates,  title,  and  interest,  in 
and  to  such  premises  as  were  last  mentioned, 
together  with  all  benefit*  and  advantage  there- 
of, to  Abraham  Robarts,  Henry  Hughes,  and 
John  Piatt,  in  trust  and  confidence,  that  they 
shall  hold  all  my  lands,  tenements,  real  and 
personal  estates,  for  the  uses  hereinafter  men- 
tioned. I  give  to  Abraham  Robarts,  Henry 
Hughes,  and  John  Piatt,  on  condition  that 
they  undertake  and  execute  the  office  of  trus- 
tees, al3o  the  several  trusts  therein  this  my 
will  contained,  200/.  a-piece  each,  but  only  to 
such  of  them  as  shall  prove  my  said  will;  and 
that  all  the  charges  and  expenses  of  my  trus- 
tees herein-mentioned  in  this  trust  shall  be 
paid  out  of  my  personal  estate;  and  that,  if 
any  or  either  of  my  trustees  die,  or  refuse  to 
act  in  the  trust,  that  then  my  other  trustee,  or 
my  trustees,  shall  have  a  power  of  choosing  a 
trustee  in  the  place  of  sucn  trustee  or  trustees 
so  dying,  or  refusing  to  act ;  and  so  often  as 
the  same  do  happen,  to  the  intent  of  keeping 
a  sufficient  number  of  acting  trustees,  and 
that  the  trust  may  not  descend  to  the  heirs  of 
the  survivors ;  and  my  will  is,  that  the  said 
trustee  or  trustees  so  chosen,  shall  have  the 
same  power  and  estate  as  given  to  the  trus- 
tees herein  named.  I  give  to  my  niece,  Mrs. 
$.  Houghton,  and  the  eldest  daughter  of  my 
aister,  Mrs.  Ruth  Leay,  30QJ.  a  piece  each, 
upon  their  respective  marriage  of  each  of  her 
grandchildren,  with  the  consent  of  their  mo- 
ther, or  when  they  attain  the  age  of  twenty- 


one  years;  and,  if  any  die,  their  share  to  be 
equally  divided  between  her  male  and  female 
sons  and  daughters.   And  I  give  to  Miss  Eliza 
Griffith,  the  daughter  of  Mrs.  Charlotte  Grif- 
fith, 600/.  on  her  respective  marriage,  with  her 
mother's  consent,  or  when  she  attains  the  age 
of  twenty-one  years.    And  I  give  to  Miss  £. 
Kelly  600*.    And  I  give  to  Miss  8.  Kelly  200L 
And  I  give  to  Mr.  Henry  Hughes,  of  Wor- 
cester, 300/;  and  in   trust  and  confidence 
that  my  trustees  shall  hold  all  my  lands,  te- 
nements, real  and  personal  property  of  what 
kind  or  nature  soever,  and  all  my  estates  and 
interest  in  the  same,  to  be  holden  by  my  trus- 
tees in  trust,  and  then  apply  the  income  and 
annual  amount  of  such  property  to  the  use  of 
my  two  nieces,  &  &  Houghton  and  C.  Griffith, 
for  their  lives,  and  proper  use  and  benefit; 
and  after  their  decease  to  the  'use  of  such 
child,  or  if  more  than  one,  to  the  use  of  such 
children,  in  manner  following :  to  wit,  if  male 
issue  of  mv  niece,  Mrs.  S.  Houghton's  daugh- 
ter, Mrs.  Strong,  then  I  give  and  devise  to  my 
trustees,  Abraham  Robarts,  Henry  Hughes, 
and  John  Piatt,  that  they  ahallholdajl  my  lands 
in  trust  and  confidence,  that  they  shall  hold  my 
will  in  whatsover  of  my  real  estate  or  personal 
estate,  and  interest  therein,  come  to  my  two 
nieces  by  virtue  of  this  my  will,  he  for  their 
own  sole  and  separate  use,  and  not  subject  to 
the  disposal  of  any  husband ;  nor  to  set,  let, 
or  assign  any  part  of  the  premises  thereof; 
and  that,  upon  payment  of  money  that  arises 
from  my  real  or  personal  property,  of  what  na- 
ture soever,  that  £.  $.  Houghton  or  C.  Grif- 
fith, their  receipt  only  shall  be  a  discharge  for 
the  money  received;  then  from  and  after  the 
decease  of  my  two  nieces,  E.  S.  Houghton  and 
C.  Griffith,  and  failure  of  their  male  issue,  and 
satisfying  my  before-mentioned  gifts  and  be- 
quests, mv  trustees  shall  hold  in  trust  for  the 
use  of  E.  S.  Houghton  and  C.  Griffith,  my  two 
nieces,  their  grand-daughters,  when  they  at- 
tain the  age  of  twenty-one  years,  or  be  mar- 
ried with  the  approbation  and  consent  of  their 
mother  and  my  trustees;  and  not  having  such 
approbation  and  consent,  their  share  to  be  di- 
vided among  the  remainder,  and  as  my  two 
nieces,  by  their  will  or  deed  in  writing,  shall 
direct  or  appoint,  then  to  the  use  of  such  child 
or  children,  and  the  profits  arising  from  my 
real  and  personal  estates  of  what  nature  or 
kind  soever,  shall  accumulate  and  be  laid  out, 
and  invest  the  same  in  stock  or  public  funds, 
on  real  or  government  security  at  interest,  and 
tfie  produce  thereupon  due  or  to  become  due, 
and  securities  in  which  the  same  shall  be  then 
invested,  among  all  and  every  the  child  or 
children  of  my  said  two  nieces,  Mrs.  S.  Hough- 
ton and  Mrs.  C.  Griffith ;  and  my  meaning  is, 
that  if  Miss  Elisa  Griffith  marry,  and  have 
issue,  that  Eliza  Griffith  and  her  children  share 
in  this  my  bequeathment  equally  with  Mrs.  S. 
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Houghton,  brt  not  tiU  after  the  decease  of  my 
two  nieces ;  and  if  this  happen,  my  trustees 
allowing  what  they  shall  judge  proper  for  their 
maintenance  and  education  of  such  children, 
till  they  arrive  at  the  age  before  mentioned. 
And  my  will  is,  that  every  such  child  who  shall 
take  my  estate  by  virtue  of  this  my  will,  shall 
take  my  surname,  without  the  addition  of  any 
other  surname,  and  shall  inhabit  the  Barton- 
house^nd  make  it  the  place  of  their  abode.  Also, 
I  give  and  bequeath  to  my  two  nieces,  E.  $. 
Houghton  and  C.  Griffith,  all  my  plate,  linen, 
china,  household  furniture,  of  what  nature  or 
kind  soever,  as  well  in  or  about  my  dwelling- 
house  at  the  £arton  or  elsewhere,  upon  trust, 
during  their  natural  lives,  the  use  and  enjoy- 
ment  of  all  such 5  and,  after  their  decease,  to 
the  use  of  such  son  or  sons  and  daughters  as 
my  will  directs,  as  shall  from  time  to  time 
come  into  the  possession  of  my  estates,  and  in- 
habit the  Barton-house;  ana  also,  as  often 
and  from  time  to  time  renew  the  Barton  lease, 
which  is  every  seventh  year;  and  also  as  often 
as  the  lives  do  fell  in  the  lease  of  Coiwall-park, 
that  it  be  renewed,  and  three  lives  kept  up  to 
preserve  it ;  and  that  all  the  building  be 
kept  in  repair,  and  what  is  expended  in  neces- 
sary repairs  to  be  paid  out  of  the  rents  and 
profits  of  the  estate.  And  my  will  is,  that 
whatsoever  of  my  personal  estate  that  comes 
to  my  two  nieces,  £.  S/  Houghton  and  C. 
Griffith,  of  jny  plate,  linen,  household  goods, 
and  the  furniture  of  any  kind  in  my  dwelling- 
house  at  the  Barton,  Bhall  remain,  and  after 
their  decease  to  be  for  the  use  of  such  child, 
eons,  or  daughters,  that  comes  to  the  posses- 
sion of  my  estate  by  virtue  of  this  my  will. 
But  in  case  of  failure  of  issue  male,  I  devise  to 
the  female  grand-daughters  of  E.  S.  Houghton 
and  C.  Griffith's  grand-daughters.  Then  my 
will  is,  that  my  trustees  shall  hold  in  trust  all 
my  lands,  tenements,  real  and  personal  estates, 
after  satisfying  the  before-mentioned  gifts  and 
bequests,  m  trust  for  the  use  of  such  grand- 
daughters of  E.  S.  Houghton  and  C.  Griffith, 
as  are  then  living,  as  tenants  in  common  and 
not  as  joint  tenants ;  and  if  this  happens,  and 
any  dispute  to  cause  a  difference  of  the  be- 
queath of  this  my  will,  I  direct  that  my  said 
trustees  do  admit  my  bequeath,  and  determine 
absolute  the  same ;  and  those  that  reject  my 
bequeath  be  void,  and  their  so  avoidable  and 
divided  equally  between  such  daughters  as 
then  living.  And  I  do  appoint  my  two  nieces, 
E.  S.  Houghton  and  C.  Griffith,  executrix  of 

this  my  last  will  and  testament." 

• 

The  testator  was,  at  the  making  of  his 
will  and  to  his  death,  seised  of  divers  free- 
holds  for  an  estate  of  inheritance  in  fee 
simple  in  possession,  and  of  divers  copy- 
holds, held  of  various  manors  in  the  county 


of  Hereford,  according  to  the  custom  thereof 
respectively,  and  of  lands  and  hereditaments, 
for  the  lives  of  various  persons,  (which 
copyholds  had  all  been  surrendered  to  the 
uses  of  his  will,)  and  was  also,  at  his  death, 
possessed  of  lands  and  hereditaments  which 
had  been  demised  to  him  for  terms  of  years. 

The  testator  died  on  the  25  th  of  March 
1814,  without  altering  his  will,  leaving 
Dame  Susannah  Pritchard  Tempest,  his 
only  child  and  heireat-at-law,  customary 
heiress  and  next  of  kin.  The  plaintiff, 
Elizabeth  Houston,  designated  in  the  will 
as  Mrs.  E.  S.  Houghton,  and  the  plaintiff 
Charlotte  Griffith,  therein  designated  as 
Mrs.  C.  Griffith,  were  then,  and  still  are, 
the  only  surviving  children  of  the  testator's 
sister,  Ruth  Leay,  and  they  duly  proved  the 
will. 

At  the  date  of  the  will,  and  at  the  death 
of  the  testator,  Elizabeth  Houston  had  only 
one  child,  Elizabeth  Strong,  then  and  now 
the  wife  of  Joseph  Strong ;  and  Charlotte 
Griffith  also  had  only  one  child,  Eliza  Grif- 
fith. Mrs.  Strong  had,  at  the  time  of  the 
testator's  death,  three  children,  viz.  Eliza- 
beth Charlotte  Strong,  Elinor  Beresford 
Strong,  and  Ann  Strong ;  and  she  has  since 
had  two  children,  viz.  Susannah  Strong  and 
Charlotte  Sarah  Strong,  all  of  whom  are 
now  living.  Eliza  Griffith,  after  the  testa- 
tor's death,  intermarried  with  Nicholson 
Peyton,  and  has  the  following  children  :— 
Charlotte  Leay  Peyton,  Reynolds  Peyton, 
Thomas  Griffith  Peyton,  Henry  Peyton, 
Francis  Peyton,  William  Peyton,  and  Eliza- 
beth Peyton.  No  child  of  Mrs.  Strong  or 
of  Mrs.  Peyton  has  attained  twenty-one  or 
married. 

Dame  Susannah  Pritchard  Tempest  sur- 
vived her  husband,  and  died  on  the  8 1st  of 
July  1821,  without  issue,  and  intestate  as 
to  her  freehold  estates,  leaving  the  plain- 
tiffs, Elizabeth  Houston  and  Charlotte  Grif- 
fith, her  co-heiresses-at-law  and  sole  next 
of  kin. 

On  the  12th  of  February  1825,  letters  of 
administration  of  the  effects  of  the  said 
Dame  Susannah  Pritchard  Tempest,  with 
her  will  annexed,  were  granted  by  the  Pre- 
rogative Court  of  Canterbury,  to  Thomas 
Lesingham,  and  he  is  now  the  legal  personal 
representative  of  the  said  Dame  Susannah 
Pritchard  Tempest. 

On  or  about  the  20th  of  August  1822, 
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the  said  plaintiffs  filed  their  original  bill  in 
Chancery  against  the  before-named  defen- 
dants and  the  said  John  Piatt,  (since  de- 
ceased,) praying,  amongst  other  things,  that 
the  will  of  the  said  testator  might  be  esta- 
blished, and  the  rights  of  the  several  parties 
claiming  thereunder  declared,  and  that  the 
plaintiffs  might  be  declared  under  the  will 
entitled  to  all  and  singular  the  messuages, 
&c.  of  which  the  testator  died  seised  in  fee, 
as  tenants  in  common  in  tail  male,  and  to  all 
and  singular  the  said  copyhold  and  lease- 
hold estates,  and  also  to  the  whole  of  the 
personal  estate  of  the  testator,  (subject  only 
to  debts,  funeral  and  testamentary  expenses, 
and  legacies,)  according  to  the  several  na- 
tures thereof  for  their  own  use  absolutely 
in  equal  moieties. 

On  the  cause  coming  on  to  be  heard  be- 
fore the  Master  of  the  Rolls  on  the  5th  of 
July  1 826,  his  Lordship  directed  the  above 
case  to  be  made  for  the  opinion  of  the 
Judges  of  this  court,  and  that  the  questions 
should  be, 

First :  What  estate  and  interest  did  the 
said  Abraham  Robarts,  Henry  Hughes,  and 
John  Piatt,  take  under  the  will  of  the  tes- 
tator, in  the  freehold  and  copyhold  heredi- 
taments in  which  the  testator  had  at  his 
death,  an  estate  of  inheritance  to  him  and 
his  heirs,  and  in  the  lands  and  tenements 
which  were  then  held  by  him  on  leases  for 
lives? 

Secondly  :  What  estate  and  interest  do 
the  plaintiffs,  £.  Houston  and  C.  Griffith, 
respectively  take  under  the  will  of  the  tes- 
tator, in  the  said  freehold  lands,  copyhold 
lands,  and  hereditaments,  and  in  the  said 
leaseholds  for  lives  ? 

Thirdly:  What  estate  and  interest  do  the 
said  R,  Peyton,  T.  G.  Peyton,  H.  Peyton, 
and  W.  Peyton,  the  sons  of  the  said  Eliza 
Peyton,  respectively  take  under  the  will  of 
the  testator,  in  the  same  premises  ? 

Fourthly :  What  estate  and  interest  do 
the  said  E.  C.  Strong,  E.  B.  Strong,  A. 
Strong,  S.  Strong,  and  C.  S.  Strong,  the 
grand-daughters  of  the  said  E.  Houston; 
and  E.  Peyton,  the  daughter,  and  C.  L. 
Peyton,  and  E.  Peyton,  the  grand-daugh- 
ters of  the  said  C.  Griffith,  respectively  take 
under  the  will  of  the  testator  in  the  same 
premises  ? 

If  the  Court  should  be  of  opinion,  that 
by  the  will,  as  above  stated,  the  whole  legal 


estate  in  fee  simple  in  the  aforesaid  lands 
and  hereditaments  of  inheritance,  and  the 
whole  absolute  interest  in  the  leaseholds  for 
lives,  were  vested  in  the  said  Abraham  Ro- 
barts,  Henry  Hughes,  and  John  Piatt,  then, 
in  case  they  had  been  merely  devisees  to  the 
uses,  and  the  legal  estate  had  not  remained 
in  them. 

Fifthly :  What  estate  and  interest  would 
the  persons  enumerated  in  the  second,  third, 
and  fourth  questions,  have  respectively 
taken  under  the  will  of  the  said  testator  in 
the  said  freehold  and  copyhold  lands  and 
hereditaments,  and  in  the  said  leaseholds 
for  lives  respectively  ? 

The  case  was  argued  at  the  Sittings  after 
Hilary  term. — Very  early  in  the  argument, 
the  Court  intimated  an  opinion  that  they 
could  not  be  expected  to  give  an  opinion  as 
to  any  equitable  interest  of  either  of  the 
parties  ;  and  that  the  court,  of  equity  could 
only  arrive  at  the  opinion  of  this  court 
through  the  means  of  a  legal  question.  See 
Murthmnle  v.  Jenkinsm.  (1) 

Mr.  Denman,  for  the  plaintiffs,  Mr. 
Preston,  for  their  grand-daughters,  and 
Mr.  Alder  son,  for  the  grandsons,  contended 
that  the  legal  fee  in  the  freeholds  was  vested 
in  the  trustees. 

Mr.  O.  Russell  for  the  defendant,  The*. 
Lesingham,  contended  that  the  trustees'  took 
an  estate  for  the  lives  of  E.  S.  Houston 
and  C.  Griffith  ;  and  that  the  devises,  after 
those  life  estates,  were  void  for  uncertainty. 

Mr.  Campbell,  for  the  trustees,  wished 
that  the  Court  would  so  construe  the  will 
as  to  give  them  no  more  than  an  estate  for 
life. 

The  following  certificate  was  afterwards 
sent: — 

"  This  case  has  been  argued  before  us  by 
counsel.  We  have  considered  it,  and  we 
are  of  opinion,  that  the  said  Abraham  Ro- 
barts, Henry  Hughes,  and  John  Piatt,  took, 
under  the  will  of  the  testator,  an  estate  ia 
fee  simple,  in  the  freehold  and  copyhold 
lands  and  hereditaments  in  which  the  said 
testator  had,  at  the  time  of  his  death,  an 
estate  of  inheritance  to  him  and  his  heirs. 
And  we  are  of  opinion,  that  the  said  Abra- 

(1)  t  Bam.  &  Cress.  357. 
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ham  Robarts,  Henry  Hughes,  and  John 
Piatt,  took  the  whole  interest  which  the  said 
testator,  at  the  time  of  his  death,  had  in  the 
lands  and  tenements,  which  were  then  held 
by  him,,  on  leases  for  the  lives  of  the  per- 
sons in  the  said  leases  in  that  behalf  named. 
As  we  are  of  this  opinion,  the  interests  of 
the  other  parties  mentioned  in  the  questions 
are  equitable  interests  only,  and  we  have 
not  given  any  opinion  as  to  them. 

"  J.  Bayley, 
"  G.  S.  Holroyd, 
"  J.  Littledale." 


1827.    i     THE  DUKE  OF  DEVONSHIRE  0. 

June  23.  5       lodge. 
Warren. 
Grouse  is  not  a  bird  of  Warren* 

This  was  an  action  of  trespass  for  break- 
ing and  entering  the  plaintiff's  free  chase 
and  free  warren  ;  and  the  cause  ultimately 
turned  upon  the  question,  whether  grouse 
was  a  .bird  of  warren. 

This  case  was  argued  by  Mr.  Attorney 
and  Mr.  Solicitor  Generaland  Mr. Brougham, 
who,  for  the  plaintiff,  contended  that  it  was 
a  bird  of  warren. — They  admitted  that 
Manwood s  Forest  Law  (1)  was  against 
them ;  as  he,  in  enumerating  the  beasts  and 
fowls  of  warren,  said  they  were  "  the  hare, 
the  coney,  the  pheasant,  and  the  partridge ;" 
and  that,  in  Barring  ton's  case,  (2)  the  same 
enumeration  was  given.  But  both  those 
authorities  referred  to  1  Inst.  233,  where 
Lord  Coke  described  those  beasts  and  fowls 
by  way  of  instance  and  example  only,  and 
not  as  professing  to  give  them  all.  The  re- 
mainder of  the  argument  went  to  shew  the 
probability  that  grouse  was  a  bird  of 
warren. 

The  defendant's  case  was  argued  by  Mr. 
J.  Williams,  Mr.  Alder  son  and  Mr.  Parke, 
who  relied  upon  the  authority  of  Manwood; 
and  observed,  that  as  he  wrote  before  Lord 
Coke,  he  could  not,  in  his  first  edition,  have 
referred  to  the  1st  Inst. ;  and  that  the  re- 
jerence  made  in  the  subsequent  editions  was 
made  after  Manwood s  death. 


(1)  Page  362,  5th  edit. 
.  (2)  8  Co.  f75. 


The  Court  took  time  to  consider ;  and, 
on  this  day, 

Lord  Tenterden  delivered  the  judgment. 
After  stating  the  question,  his  Lordship  ob- 
served— The  franchise  of  free  warren  is 
of  great  antiquity,  and  very  singular  in  its 
nature.  It  gives  a  property  in  wild  ani- 
mals ;  and  that  property  may  be  claimed  in 
the  land  of  another,  to  the  exclusion  of  the 
owner  of  die  land.  Such  a  right  ought  not 
to  be  extended  by  argument  and  inference 
to  any  animals  not  clearly  within  it.  Now 
there  is  not  any  one  book  in  the  law  which 
has  mentioned  grouse  as  a  bird  of  warren. 
Manwood  confines  his  description  to  two 
species,  pheasants  and  partridges,  and  he 
founds  his  doctrine  upon  old  writs  and  en- 
tries, and  in  them  birds  and  beasts  of  warren 
are  not  mentioned  generally,  but  are  speci- 
ally designated.  Perhaps  it  may  not  be  easy 
at  this  distance  of  time  to  say  why  one  spe- 
cies should  be  a  bird  of  warren  and  not 
another.  One  reason  why  grouse  were  not 
so  considered  may  be,  that  grouse  were  not 
birds  that  could  be  taken  by  any  of  the  or- 
dinary modes  of  sport  in  use  at  the  time 
when  this  franchise  had  its  origin.  Another 
may  be,  that  those  birds  were  known  only 
in  some  parts  of  England.  Not  finding 
these  birds  any  where  mentioned  as  birds 
of  warren,  and,  for  the  reasons  given,  not 
feeling  it  right  to  extend  the  franchise,  we 
are  of  opinion  that  a  nonsuit  must  be  en- 
tered. 

Rule  absolute. 


1827.    *) 
Fuly  1.  s 


WILLAN  V.  TAYLOR. 


July 
Penal  Action — Costs. 

Where  an  informer  sues  upon  a  penal  sta- 
tute, which  gives  the  penalty  with  costs,  half 
to  the  informer,  and  half  to  the  poor  of  the 
parish  in  which  the  offence  is  committed,  he 
cannot  deduct  from  tike  moiety  payable  to  the 
parish  a  contribution  for  costs  incurred  in 
maintaining  the  judgment  in  a  court  of  error, 
which  court  had  refused  to  allow  the  costs  of 
affirmance. 

Action  upon  the  statute  9  Anne,  c.  14* 
s.  2.  for  treble  the  value  of  money  lost  at 
play.  The  statute  gives  the  penalty  with 
costs  of  suit ;  and  directs  half  the  penalty 
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to  the  use  of  the  person  that  will  sue  for  the 
same,  and  the  other  to  the  use  of  the  poor 
of  the  parish  where  the  offence  shall  be  com- 
mitted. In  this  case  there  was  a  verdict 
for  the  plaintiff  for  540/.,  upon  which  judg- 
ment was  obtained,  and  the  costs  were  taxed. 
The  defendant  then  brought  a  writ  of  error 
in  parliament  where  the  judgment  was 
affirmed ;  but  the  costs  of  the  writ  of  error 
were  refused.  The  defendant  then  offered 
to  pay  the  plaintiff  his  moiety  of  the  pe- 
nalty with  the  taxed  costs ;  and  upon  the 
plaintiff  insisting  that  he  should  have  the 
whole  penalty  in  the  first  instance,  in  order 
that  he  might  pay  the  moiety  to  the  parish, 
after  deducting  the  costs  incurred  upon  the 
writ  of  error — 

Mr.  Broderick,  for  the  defendant,  now 
moved  that  satisfaction  might  be  entered  on 
the  roll,  upon  payment  to  the  plaintiff  of 
one  moiety  of  the  penalty  with  the  taxed 
costs,  and  the  other  moiety  to  the  parish. 

Mr.  Patteson,  for  the  plaintiff,  shewed 
cause  in  the  first  instance,  and  contended 
that  the  plaintiff  had  a  right  to  receive  the 
whole  penalty,  and  deduct  the  costs  of  the 
writ  of  error,  and  then  divide  the  sum  into 
moieties.     But  by 

Lord  Tenterden. — There  is  no  authority 
whatever  on  the  point ;  and,  in  the  absence 
of  authority,  we  are  of  opinion  that  the 
poor  are  entitled  to  their  moiety  without 
costs  being  deducted. 

Rule  granted. 


1827.     ">      BROWNING    AND   ANOTHER    V. 
July  3.    J  AYLWIN  AND  ANOTHER.. 

Practice — Agent. 

Where  a  defendant  is  sued  as  an  agent  by 
his  principal,  and  the  agent  is  a  public  officer, 
the  Court  will,  on  motion,  compel  him  to  pro* 
duct  the  papers  connected  with  the  question 
of  his  agency,  in  order  to  facilitate  the  plain- 
tiff's proofs. 

This  was  an  action  against  sworn  brokers 
of  the  city  of  London,  for  negligence  of  their 
duty  in  a  purchase,  which,  as  agents,  they 
effected  for  the  plaintiffs ;  but  which,  on 
account,  as  they  alleged,  of  the  defendants' 
negligence,  they  were  not  able  to  enforce 
against  the  seller.  The  defendants,  on  their 


becoming  brokers,  gave  bond  to  the  corpo- 
ration of  the  city  of  London,  conditioned 
that  they  should  enter  in  a  book,  to  be  kept 
for  that  purpose,  all  contracts  made  by  them, 
and  that  either  of  the  parties  to  such  con- 
tracts, whether  buyer  or  seller,  should  be 
at  liberty  to  inspect  the  original  entries  of 
such  contracts.  This  was  the  form  of  bond 
always  taken  on  the  admission  of  persons 
as  sworn  brokers  of  the  city  of  London.  In 
the  present  case  the  plaintiffs  had  applied  to 
the  defendants  to  produce  their  books,  in 
order  that  the  plaintiffs  might  take  a  copy 
of  the  contract,  the  negligence  in  respect 
of  which  was  the  foundation  of  this  action. 

Mr.  Parke  having  obtained  a  rule,  calling 
upon  the  defendants  to  shew  cause  why  they 
should  not  produce  their  books  for  the  pur- 
pose already  mentioned, 

Mr.  F.  Pollock  shewed  cause,  contending 
that  die  Court  ought  not  to  compel  a  party 
to  produce  evidence  in  an  action  against 
himself  for  a  tort. 

Mr.  Parke,  contra. — The  defendant  has 
the  custody  of  the  book  as  a  mere  trustee. 
He  is  here  a  public  officer,  and  is  bound  by 
the  condition  of  his  bond  to  permit  the  in- 
spection of  his  books :  King  v.  King,  (1) 
Morrow  v.  Saunders.  (2) 

By  the  Court. — The  broker  is  the  agent 
of  the  parties ;  and,  in  this  case,  may  be 
considered  as  a  public  agent.  The  parties 
have  therefore  a  right  to  the  inspection. 

Rtdc  absolute. 


1827.     f 
JulyS.  1 


RENNELL,  ADMINISTRATRIX,  0. 
THE  BISHOP  OF  LINCOLN  AND 
OTHERS. 

This  was  a  writ  of  error  from  the  Com- 
mon Pleas.  The  case,  the  argument,  and 
the  judgment,  in  the  court  below,  wul  be 
found  in  4  Law  Journal,  C.P.  p.  1. 

Upon  the  cause  being  brought  into  this 
court  by  the  writ  of  error,  the  case  was  ar- 
gued last  Michaelmas  term  by  Mr.  Patteson 
for  the  plaintiff,  and  Mr.  Serjeant  D'Oylev 
for  the  defendants.  The  case  is  of  such 
length,  and  the  arguments  are  so  fully  dis- 
cussed in  the  judgments  of  the  learned 
Judges,  who  differed  in  opinion,  that  it  is 


(1)  4  Taunt.  666. 


Brod.  &  Bing.  318 ;  Tidd'i  Prac.  6*8. 
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not  thought  necessary  to  do  more  than  give 
the  judgments  which  were  delivered  serir 
atim* 

Mr.  Justice  LUtUdaU. — The  question  in 
this  cause  is,  if  there  be  a  prebendary  of  a 
prebend  to  which  an  advowson  is  appen- 
dant, and  the  church  becomes  void  in  the 
lifetime  of  the  prebendary,  and  he  dies  with- 
out  presenting  to  the  church,  whether  the 
executor  or  administrator  (as  the  case  may 
be)  of  the  deceased  prebendary  be  entitled 
to  present.  For  if  not,  it  is  quite  imma- 
terial to  the  plaintiff's  claim  whether  the 
right  be  in  the  successor,  or  in  the  king,  oi 
in  the  bishop  of  the  diocese  in  which  the 
prebend  is,  or  in  the  bishop  of  the  diocese 
in  which  the  rectory  is.  I  may,  however, 
say,  that  though  the  question  is  upon  the 
plaintiff's  right,  yet  the  dispute  is  in  effect 
between  the  plaintiff  and  the  successor  to 
the  prebend ;  because  there  does  not  appear 
to  be  any  ground  for  the  chum  of  the  crown, 
except  that,  if  no  one  can  establish  a  legal 
right,  the  presentation  would  belong  to  the 
king,  as  the  head  of  die  church.  There 
teems  no  ground  for  the  claim,  either  of  the 
bishop  of  Lincoln  or  Salisbury,  as  there  i» 
no  lapse,  no  such  right  is  set  up,  and  it  is 
not  necessary  to  enter  into  any  discussion 
to  shew  that  such  right  could  not  be  sup* 
ported.  It  is  admitted  on  both  sides  that 
this  is  the  first  case  in  which  the  question 
eomes  to  be  decided  in  a  court  of  justice ; 
and  it  must  be  considered  in  what  way  pre* 
tentative  benefices  have  been  treated  in  the 
decisions  which  have  taken  place  in  cases 
which  have  any  resemblance  to  the  present, 
and  in  the  opinions  of  text-writers  of  au- 
thority. There  is  no  doubt  that,  in  case  of 
a  benefice  presentable  for  institution,  if  a 
person  in  his  own  right,  as  contradfrtin- 
gushed  from  his  corporate  rights,  be  seised 
in  fee  or  in  tail  of  an  advowson  appendant 
to  a  manor  or  other  estate,  or  of  an  advow- 
son in  gross,  and  die  church  becomes  void 
in  the  lifetime  of  die  patron,  and  the  patron 
dies,  the  church  still  being  void,  the  exe- 
cutor shall  present,  and  not  the  heir :  Brookes 
Abr.  tit.  Presentation  a  VEsglise,  34.;  Fita- 
-herbert,  Presentment  a  I'Esglise,  7 ;  FUx- 
herberis  N.B(.  33,  34 ;  Co.  LHt.  388  a;  the 
'Queen,  Fane,  and  the  Archbishop  of  Can- 
terbury's case  ;  (1)  Corny**'*  Digest,  Esglise, 
(1)  4  Leon.  109. 
Vol.  V.  K.B. 


H.  2,  where  he  mentions  it  as  of  his  own 
authority ;  admitted  in  the  case  ofRepmg* 
ton  v.  the  Governors  of  Tomworth  Scl*ool;(£) 
recognised  in  the  case  of  Holt  v.  Bishop  of 
Winchester,  (3)  where  the  case  was,  that  if 
a  man  seised  in  fee  of  an  advowson  be  par- 
son of  the  church,  and  dies,  his  heir,  and 
not  his  executor,  shall  present ;  for*  though 
the  advowson  doth  not  descend  to  the  heir 
till  after  the  death  of  the  ancestor,  and  by 
Ins  death  the  church  is  become  void,  so  that 
the  avoidance  may  be  said  to  be  severed 
from  the  advowson  before  it  descend  to  the 
heir,  and  vest  in  the  executor,  yet  both  the 
avoidance  and  the  descent  to  the  heir  hap- 
pening at  the  same  instant,  the  title  of  the 
heir  shall  be  preferred  as  the  elder.  But 
that  recognises  the  general  proposition, 
though  in  the  particular  case  the  title  of  the 
heir  is  to  be  preferred.  How  the  present* 
ation  came  to  belong  to  the  executor,  and 
whether  k  would  not  have  been  as  well  Jf 
it  had  been  held  to  belong  to  the  heir,  k  is 
now  too  late  to  inquire ;  the  law  has  been 
so  long  settled,  and  has  been  so  repeatedly 
admitted,  that  k  would  be  most  dangerous 
to  think  of  disturbing  it  The  reason  as- 
signed in  FUss.  N.B.  33,  for  its  going  to  the 
executor,  is,  that  it  is  a  chattel  vested  and 
severed  from  the  manor ;  and  in  4  Leon.  109. 
it  is  called  a  chattel.  In  Wentworth's  Office 
of  Executors,  54,  k  is  said,  that  the  next 
presentation,  before  it  becomes  void,  is  a 
chattel  real,  and  after,  k  is  a  personal  chat- 
tel. The  language  of  six  Judges  in  Sie* 
phensv.  Wallt(4t)-~whete  the  question  was, 
whether  the  present  avoidance  of  a  church 
could  be  granted  by  a  subject — is,  that  the 
grant  of  the  present  avoidance  was  void, 
"  because  k  was  a  mere  personal  thing  an- 
nexed to  the  person  of  him  who  was  patron 
in  expectancy  at  the  time  of  die  vacancy ; 
and  also  a  thing  in  right,  power,  and  autho- 
rity ;  and  also  a  chose  in  action,  and  in  effect, 
.the  fruit  and  execution  of  the  advowson, 
and  not  any  advowson,  and  yet  executors 
shall  have  it  by  privity  of  law."  The  prin- 
cipal case  was,  whether  the  present  avoid- 
ance of  a  church  could  be  granted  by  a  sub- 
ject, and  six  of  the  Judges,  to  whom  the 
above  expressions  are  attributed,  held  that 
it  could  not ;  but,  though  the  other  three 
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*)  2  WUs.  150. 
3)  3  Lev.  47. 
(4)  Dyer,  S82. 
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Judges  differed,  I  dfr  not  understand  that 
to  be  as  to  what  is  there  said  by  six  of  the 
Judges,  but  only  as  to  the  point  itself  in 
discussion.  However,  the  law  has  since 
been  recognized  according  to  the  decision 
in  Dyer  as  to  the  principal  case,  Co.  Lilt. 
120  a.,  3  Burr.  1515.  The  case  itself  is 
recognized  in  Broketby  v.  Wichham  and  the 
Bishop  of  London.  (5)  There  are  other 
cases  also,  besides  these,  of  executors  of  te- 
nants in  fee. or  in  tail,  where  the  void  turn  is 
treated  as  a  chattel.  If  a  woman  be  seised 
of  an  advowson  and  marries,  and  she  and 
her  husband  have  issue,  though  the  right  of 
patronage  descends  to  his  heir,  and  though 
the  wife  never  presented,  and  died  before 
the  church  became  vacant,  the  right  of  pre- 
senting is  vested  in  the  husband  during  his 
life,  as  tenant  by  the  curtesy,  though  his 
wife  had  but  a  seisin  in  law,  because  he 
could  by  no  industry  obtain  any  other  seisin* 
And  if  the  church  in  this  case  becomes  void 
during  the  life  of  the  husband,  and  he  dies 
during  the  vacancy,  the  heir  shall  not  pre- 
sent, but  the  husband's  executor;  and  if, 
the  church  being  void,  the  wife  dies  not, 
having  had  isssue,  so  that  the  husband  is 
not  tenant  by  the  curtesy,  yet  he  shall  pre- 
sent to  the  void  turn  as  being  a  chattel,  Co. 
Litt.  29  a.  120  a.  388  a.  Bro.  Present,  al 
Esglise,  18 — 22.  Watson,  Incumbent,  c.  9. 
And  in  Fiiz.  N.B.  34.  "  If  a  vicarage  hap- 
pen void,  and  before  the  parson  present  he 
is  made  a  bishop,  &&,  yet  he  shall  present 
to  this  turn,  because  it  is  a  chattel  vested  in 
him."  This  last  position  of  Fitzherbert 
shews  that  in  his  opinion  it  was  as  much  a 
chattel  in  case  of  an  ecclesiastic  as  in  any 
other  case. 

-  The  plaintiff  therefore  contends,  that  as 
this  is  a  chattel  vested  in  her,  in  her  quality 
of  administratrix,  the  right  to  present  is  in 
her.  But  though  the  law  be  not  doubted 
by  the  defendant  to  the 'extent  of  the  cases 
to  which  it  has  been  carried,  yet,  he  says, 
that  it  is  not  founded  on  principle,  and  should 
not  be  carried  beyond  the  cases  already  de- 
cided. And,  he  says,  the  presentation  ought 
not  to  go  to  the  executor,  because  it  is  not 
assets  ;  and  for  this  may  be  cited  Co.  Lilt. 
388  a,  "  Nothing  can  be  taken  for  a  pre- 
sentation, and  therefore  it  is  not  assets;" 
Co.  Litt.  120  a,  "It  is  not  merely  a  chose 

(5)  t  Leon.  17. 


in  action ;"  Fttz.  N.  B.  33,  "  And  if  there 
be  a  guardian  in  socage  of  manor  to  which 
an  advowson  is  appendant,  and  the  church 
becomes  void,  the  heir  shall  present  and  not 
the  guardian,  because  he  cannot  account  for 
the  same."  So  Co.  LiU.  17 o.  .guardian  in 
socage  shall  not  present  to  an  advowson, 
because  he  can  take  nothing  for  it,  and  can- 
not account  for  it,  and  he  shall  not  meddle 
with  any  thing  he  cannot  account  for ;  S.  P. 
in  Co.  Litt.  89a.;  and  there  the  reason 
given  that  he  can  make  no  benefit  of  it  is, 
that  the  law  doth  abhor  simony ;  and  the 
same  reason  is  given  in  The  Bishop  of  Lin- 
coln v.  Wolforstan.  (6)  But,  as  to  this 
point  the  cases  of  guardians  do  not  apply, 
because  their  duty  is  to  account  for  what 
they  make,  and,  of  course,  they  cannot 
meddle  with  what  they  cannot  turn  into 
profit.  But  it  is  otherwise  in  the  case 
of  an  executor.  An  advowson  is  assets  in 
the  hands  of  the  heir,  and  the  right  of  the 
next  presentation  to  a  church,  which  is  full, 
is  assets  in  the  hands  of  an  executor ;  both 
these  are  allowed  by  the  law  to  be  sold,  but 
a  void  presentation  is  not.  The  meaning  of 
assets  is,  that  it  may  be  converted  into 
money,  which  a  void  presentation  cannot 
be  ;  but  the  reason  of  that  is,  not  that  it  is 
a  chose  in  action,  but  because  the  law  against 
simony  prevents  its  being  sold,  which 
otherwise  it  might  be.  In  3  Burr.  1515, 
Lord  Mansfield  and  Mr.  Justice  Wilmot 
say,  that  the  true  reason  why  a  grant  of  a 
fallen  presentation  is  not  good,  is  the  public 
utility,  and  the  better  to  guard  against  si- 
mony ;  not  for  the  fictitious  reason  of  its 
having  then  become  a  chose  in  action.  In 
the  case  of  London  v.  the  Collegiate  Church 
of  Southwell,  (7)  it  was  said,  that  a  lease  by 
a  prebendary,  under  the  words  "  commo- 
dities, emoluments,  profits,  and  advantages 
to  the  prebend  belonging;"  the  advowson  of 
a  vicarage  would  not  pass,  because  these 
words  imply  things  gainful,  which  is  con* 
trary  to  the  nature  of  an  advowson.  But, 
the  report  goes  on,  "  yet  an  advowson  may 
he  yielded  in  value  upon  a  voucher,  and 
may  be  assets  in  the  hands  of  an  executor." 
JBut  the  case  was  decided  on  the  particular 
meaning  of  the  words  used,  denoting  some- 
thing gainful.  No  question  was  made,  but 
that  if  proper  words  had  been  used  tbe  ad* 

(6)  3  Burr.  1514. 

(7)  Hob.  303. 
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Vbwson  would  have  passed.  And  there: 
can  be  no  doubt  whatever,  that  the  next  pre* 
sentation,  if  the  church  be  full,  is  of  value, 
and  would  be  saleable  by  law,  and  would. 
be  assets  in  the  hands  of  an  executor ;  and 
the  only  distinction  between  a  presentation 
where  the  church  is  full  or  v.oid,  is,  that  in 
one  case  it  is  not  simoniacal  to  sell  it,  and 
in  the  other  it  is.  But  though  it  be  not 
saleable,  as  the  subject  of  profit,  it  is  not  the. 
less  a  chattel,  or  the  less  belongs  to  the  ex* 
ecutor.  An  outstanding  term  to  attend  the 
inheritance,  or  a  term  in  trust  for  other 
purposes,  cannot  be  made  the  subject  of 
sale,  or  be  made  available  assets  in  the  hands 
of  the  termor,  but  they  go  to  the  executor. 
It  is  also  contended  by  the  defendant,  that 
the  rule  does  not  hold  universally,  even  in 
the  case  of  lay  patronage ;  for  that  in  the  case 
of  donatives  the  right  of  presentation  vests 
in  the  heir,  and  not  in  the  executor,  as  was 
decided,  after  two  arguments,  in  the  case  of 
Repington  v.  the  Governors  of  Tamworth 
School.  (8)  Though  the  case  must  have 
been  very  much  discussed,  the  grounds  of 
the  decision  are  not  given  at  length ;  but  it 
was  said,  "  that  before  the  council  of  Late- 
ran,  all  benefices  were  like  what  donatives 
are  now ;  that  no  lapse  could  have  occurred 
in  ancient  times,  and  that  bishops  had  no 
right  of  institution  before  the  reign  of  Rich- 
ard 2."  "  Ante  concilium  Lateranense," 
says  Bracton,  "nullum  currebat  tempus 
contra  prsesentantes,"  Selden's  History  of 
Tithes,  c.  13.  fo.  380.  When  Richard  the 
Second  is  mentioned  in  Wilson  it  must  be  a 
mistake  in  the  reporter ;  it  should  be  Rich- 
ard the  First. 

It  will  require  some  detail  of  the  history 
of  the  church  in  earlier  times,  and  of  lay 
patronage  and  lay  investitures,  and  the  law 
of  lapse,  to  shew  how  what  is  stated  in 
Wilson  could  be  any  ground  for  the  presen- 
tation being  adjudged  to  the  heir ;  but,  when 
that  is  done,  1  think  it  will  appear  that  the 
decision  is  quite  proper,  and  founded  upon 
the  original  state  of  church  patronage  and 
the  law  of  lapse,  and  that  the  short  minutes 
of  the  reporter,  when  expanded  into  a  fuller 
explanation,  were  really  what  was  the  sub- 
stance of  the  decision. 

It  will  be  seen,  however,  by  what  I  am 
about  to  state,  that  though  the  law  of  lapse 

(8)  *  Wils.  150. 


took  place  nearly  about  the  same  time  as 
the  right  of  institution  by  the  bishops,  yet 
that  they  were  measures  wholly  unconnect- 
ed, though  both  of  them  are  applicable  to 
the  right  of  the  heir  in  the  case  of  dona- 
tives. 

In  the  early  ages  of  Christianity,  the 
bishops  had,  probably,  the  appointment  and. 
regulation  of  the  inferior  clergy,  who  were; 
to  perform  divine  service,  and  to  preach  in- 
such  places  as  the  bishop  thought  best  cal- 
culated to  promote  the  cause  of  religion,  and 
they  were  to  be  paid  out  of  the  funds  which, 
went  to  the  common  treasury  of  the  diocese, 
and  over  which  the  bishop  had  the  disposal 
for  himself,  his  clergy,  the  poor,  and  the 
repairing  of  churches.  But  in  the  early 
centuries  of  Christianity  there  were  no  com- 
pulsory payments ;  no  tithes  were  paid,  and 
the  whole  of  the  funds  depended  upon  vo- 
luntary donations  and  oblations  made  from, 
time  to  time,  or  the  produce  of  lands  which 
ha^d  been  given  to  the  church.  The  coun- 
tries of  Christendom  were  not  in  the  earlier 
times  divided  into  parishes  as  they  have 
since  been ;  and  the  ministers  of  the  church 
had  neither  permanent  places  in  which  they 
were  to  discharge  their  ecclesiastical  duties, 
nor  had  they  any  permanent  funds  allotted 
to  their  maintenance  and  support.  •  What 
are  now  called  ecclesiastical  livings  were  at 
that  time  unknown,  and  the  early  ages  of 
Christianity  will  afford  no  guide  in  consi- 
dering the  rights  of  parties  to  church  pre- 
sentation or  appointment.  By  degrees  the 
funds  of  the  church  became  increased,  terri- 
torial possessions  were  from  time  to  time 
given  to  religious  houses,  or  otherwise  for. 
the  purposes  of  religion,  and,  about  400 
years  from  the  birth  of  our  Saviour,  tithes 
began  to  be  paid  in  some  places ;  and  in  the 
seventh  century  some  churches  were  en- 
dowed with  the  perpetual  right  to  tithes ; 
and  some  provincial  ordinances,  but  by  no 
means  general,  were  made  for  their  payment* 
After  about  eight  centuries,  the  payment  of 
them  became  more  frequent,  and  consecra- 
tions of  them  made  from  time  to  time  to 
churches  and  religious  houses,  as  is  stated 
in  Selden  on  Tithes ;  and  in  these  centuries 
there  were  some  provincial  constitutions  of 
the  clergy  directing  the  payment  of  tithes ; 
these,  however,  were  probably  not  much 
more  attended  to  than  the  inclination  of 
persons  led  them  to  do,  but  that  inclination 
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no  doWbt  increased  among  all  classes,  In 
the  ye«r  355,  there  is  a  charter  of  Sthel- 
wolf,  in  which)  with  the  consent  of  his  bi- 
shops and  his  princes,  he  directs  some  tithes 
to  be  given  to  the  church ;  but  what  was 
the  exact  language  of  this  charter,  and  the 
extent  of  the  ordinance,  the  older  historians 
are  by  no  means  agreed.  Different  kings 
after  him,befbre  the  uonquest,  made  different 
orders  for  the  payment  of  tithes ;  but  k 
is  by  no  means  clear  that  the  payment  of 
them  was  even  then  altogether  general  or 
compulsory.  Soon  after  the  Congest  the 
payment  of  them  seems  to  hare  become  ge- 
neral, though  not  always  to  the  churches  of 
die  parishes  where  they  arose.  The  council 
of  Lateran,  which  was. held  in  1*15,  en- 
deavours to  alter  some  usages  which  had 
prevailed  to  the  contrary,  and  directs  all 
payments  in  future  to  be  made  to  the  parish 
church ;  but  it  seems  doubtful  whether  this 
obligation  to  pay  to  the  parish  church  was 
fully  established  till  the  general  council  of 
Lyons  in  the  year  1274.  Tithes,  however, 
were  not  the  only  possessions  of  the  church. 
Lands  were  from  time  to  time  given  for  re- 
ligious purposes.  Some  were  given  to  re- 
ligious houses,,  that  they  might  dispose  of 
the  profits.  The  clergy  are  said  at  one 
time  to  have  had  their  general  residence  in 
the  same  place  with  the  bishops,  except 
when  they  were  on  their  missions ;  but  by 
degrees,  as  devotion  increased,  the  clergy 
came  to  reside  more  permanently  in  parti- 
cular places,  and  some  persons  gave  their 
tithes,  and  others  appropriated  their  land 
for  their  support,  and  others  built  churches ; 
and  persons  would  become  more  willing  to 
endow  the  church  founded  chiefly  for  the 
use  of  themselves  and  their  families  and 
tenants,  if  they  could  have  the  liberty  of 
giving  the  incumbent  there  resident  a  special 
and  several  maintenance,  instead  of  the 
former  community  of  die  clergy's  revenue 
remaining.  There  is  no  doubt  but  the  bi- 
shops watdd  give  their  sanction  to  these 
foundations,  and  the  profits  of  the  several 
churches  would  be  restrained  to  the  incum- 
bents. It  does  not  very  well  appear  when 
these  lay  foundations  began-  in  England. 
It  appears  from  Selden's  History  a/  Tithe*, 
c.  9.  s.  4,  that  the  first  instance  that  oc- 
curs is  about  the  year  700,  and  he  says, 
that,  about  the  year  800,  many  churches, 
founded  by  laymen,  are  said  to  have  been 


appropriated  to  die  abbey  of  Oowfaad,* 
and  by  this  time,  probably,  lay  foundations' 
had  become  very  common,  and  parochial 
Emits  assigned  to  the  incumbents ;  chough, 
from  other  parts  of  8eldenr8  work,  it  scams 
that  the  payment  of  tithes  did  not  always 
correspond  to  the  parochial  divisions  till 
some  centuries  afterwards. 

When  gifts  were  first  made  to  the  church, 
and  churches  founded  by  laymen,  it  dee* 
not  always  appear  to  have  been  dene  through 
pore  devotion.  For  in  some  countries  of 
Christendom,  at  least,  the  patron  sometimee 
arbitrarily  divided  part  with  the  incumbent, 
and  what  the  incumbent  did  not  receive, 
the  patron  took  to  his  own  use,  and,  by  dif- 
ferent councils  of  the  church,  lay  patrons 
were  forbidden  from  making  such  a  dispo- 
sition. The  lay  patrons,  however,  in  their 
new-created  churches,  claimed  a  right  of 
collation  or  investiture,  whereby  die  inearn~ 
bent  might  receive  full  possession  without 
the  aid  of  the  bishop  or  other  churrhsnan ; 
and,  notwithstanding  some  imperials  were 
made  against  this  course  of  proceeding,  the 
lay  patrons  could  not  be  prevented  from 
claiming  the  patronage,  and  they  took  upon 
themselves  not  only  the  advocation  or  ad- 
vowson,  that  is,  the  defence  or  patrocmy  of 
the  incumbent's  tide,  but  also  die  collation 
by  investiture,  without  presentation,  at  any 
vacancy.  And  the  right  of  advowson,  where- 
to the  right  of  investiture  was  in  these  times 
annexed,  the9  bishop  in  some  places  con- 
firmed to  the  patron,  by  putting  a  robe  or 
some  other  thing  upon  him  at  the  dedication. 
And  from  this  right  of  collation  and  patron- 
age reserved  by  lay  patrons,  the  practice 
came  to  be,  that  parish  churches,  and  all 
the  temporalities  annexed  to  them,  aa  the 
glebe  and  tithe,  were  at  every  vacancy  con- 
ferred by  the  patron  on  the  new  incumbent 
by  some  ceremony  of  investiture,  with  these 
words,  "  accipe  ecdesiam,"  or  the  like. 

Upon  these  presentations  the  bishop  did 
not  institute  as  has  been  done  since*  And 
the  incumbent  as  really,  fuUy,  and  immedi- 
ately received  the  body  of  his  church,  and 
his  glebe,  and  such  tithes  as  ware  joined 
with  it  in  point  of  interest,  from  the  patron's 
hands,  as  a  lessee  for  life  receive  his  lands 
by  livery  of  the  lessor. 

These  investitures  by  lay  patrons  went 
very  objectionable  to  the  church,  and  in  a 
general  council  at  Constantinople  in  870, 
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some  attempts  were  made  to  prevent  them; 
and  in  the  council  of  Rome,  in  1078,  further 
regulations  were  endeavoured  to  be  made 
against  them :  there  is  a  canon  against 
them,  and  in  the  council  of  Lateran,  in 
1119,  many  decrees  were  made  to  the  same 
effect;  and  soon  after  a  general  council, 
which  was  held  in  11S8,  they  became  less 
frequent,  and  institution  now  and  then  fol-» 
lowed  upon  presentation*  And  as  the  canons 
acquired  force,  and  the  papal  power  in* 
oreased,  it  appears  io  have  been  out  of  use 
about  the  year  1200,  but  till  then  it  was  not 
left  oft 

So,  also,  Selden  in  his  History  of  Tithes, 
e.  12.  s.  6.  says,  "  But  after  such  time  as 
the  decretals  and  die  increasing  authority 
of  the  canons,  about  the  year  1900,  had 
settled  the  universal  course  here  of  filling 
churches  by  presentation  to  the  bishop,  or, 
as  it  seems,  it  sometimes  was  to  the  arch* 
deacon,  or  to  the  vicar  of  the  bishop,  as 
guardian  of  the  spiritualities,  that  use  of  in* 
yestiture  of  churches  and  tithes  severally  or 
together,  practised  by  laymen,  was  left  off, 
and  a  division  of  ecclesiastical  right  from 
thence  hath  continued  in  practice.    Neither 
did  the  king  afterwards,  much  less  common 
persons,  fill  their  common  parochial  churches 
without  such  presentments  to  bishops, — 
parochial  churches,  for  of  special  donative 
chapels  we  here  speak  not;  neither  were 
appropriations  of  churches  and  tithes  after* 
wards  allowed  that  had  not  confirmation 
from  the  ordinary,  immediate,  or  supreme." 
Up  to  this  time,  therefore,  benefices  were 
donative.  The  patrons  had  the  whole  of  the 
advowsons  in  their  own  hands ;  they  in- 
vested the  incumbent  with  the  full  posses- 
sion of  the  church,  either  severally  or  toge- 
ther, and  the  incumbents  were  in  the  nature 
of  lessees  for  life  under  the  patron.    There 
was  then  no  law  of  lapse,  and  the  investi- 
ture of  the  incumbent  might  take  place 
whenever  it  suited  the  patron,  though  the 
patron,  by  ecclesiastical  censures,  might  be 
compelled  to  fill  the  church.     I  do  not  find 
any  statement  that  in  these  times  the  patrons 
took  the  profits  of  the  benefices  to  their  own 
use;  but  there  can  be  no  doubt  that  it  was  so, 
because,  in  the  case  of  donatives,  even  now 
when  the  rights  of  the  lay  patrons  are  bo 
much  less  than  formerly,  the  patrons  are 
entitled   to  take   them ;    though,  accord- 
ing to  Selden,  they  cannot  institute  any  suit 


for  the  recovery  of  them  if  they  are  refuted 
to  be  paid.  Some  few  donatives  there  are 
at  the  present  day,  whether  they  were  su£» 
fered  to  continue,  as  they  formerly  were  at 
the  time  when  the  investiture  by  lay  patrons 
was  discontinued,  or  whether  they  have  been 
since  founded  by  letters  patent,  or  licence 
from  the  crown,  or  whether  there  are  some 
of  each,  I  cannot  at  all  say. 

In  the  twelfth  century  the  law  of  lapse 
was  introduced.     A  general  council  was 
held  at  Lateran  in  1 1 75,  at  which  our  Selden 
says,  in  c.  12.  s.  5.  as  last  cited,  four  bishops 
were  sent,  according  to  custom,  as  agents  to 
the  church  of  England.     And  Bracton,  lib. 
4.  £41.  says,  "ante  concilium  Lateranease 
nullum  currebat  tempus  contra  prsesentaiL- 
tes."    Lord  Coke,  in  2  Institute,  27$,  and 
361,  notices  that  Briton  and  Fleta  describe 
the  council  as  having  been  held  at  Lyons, 
and  not  at  Lateran,  as  Bracton  does ;  but  it 
is  not  material  where  it  was  held.     Selden, 
however,  says,  "  by  that  council,  after  var 
cancy  of  six  months,,  the  chapter  is  to  be- 
stow those  churches  which  the  bishop  being 
patron  had  left  so  long  void,  and  upon  their 
default,  the  metropolitan.  But  no  word  is  of 
lay  patrons  in  it ;  yet  by  reason  of  the  au- 
thority of  that  council,  and  a  decretal  of  the 
same  pope,'  (Alexander  the  third)  which 
speaks  of  like  time  upon  default  of  lay  pa- 
trons, it  hath  been  since  taken  here  gene- 
rally that,  after  vacancy  of  six  months,  the 
next  ordinary  is  regularly  to   collate  by 
lapse.'1     It  appears,  therefore,  that  nearly 
about  the  same  period  of  time  the  discon- 
tinuance of  investitures  by  laymen,  the  law 
of  lapse,  and  the  payment  of  tithes  in  the 
parishes  where  they  arose,  were  introduced. 
These  measures,  however,  were  wholly  un- 
connected with  each  other,  though  they  all 
arose  from  the  increasing  authority  of  the 
church  and  the  force  of  the  canons. 

In  the  case  of  donatives,  which  I  consider 
all  benefices  of  lay  patronage  to  have  been, 
and,  as  I  have  before  endeavoured  to  shew, 
as  long  as  the  right  of  institution  was  in  the 
patron,  the  complete  dominion  remained 
with  the  patron.  When  the  church  is  va- 
cant, he  is  entitled  to  take  the  profits  to  has 
own  use,  but  he  has  no  remedy  to  compel 
payment,  and  if  a  stranger  takes  them,  the 
patron  cannot  bring  an  action  for  them,  but 
must  put  in  a  clerk,  who  is  to  sue.  It  is 
said,  by  Chief  Justice  Popham,  in  Fairchild 
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v.  Haire,  (9)  that  the  patron  may  take  the 
profits,  and  sue  for  them  in  the  spiritual 
court,  and  though  the  other  Judges  differ 
from  Popham,  yet  I  consider  their  point  of 
difference  to  apply  to  his  opinion,  that  if 
the  patron  will  not  collate,  there  is  no  re* 
rnedy  to  compel  him,  hut  he  is  left  to  hit 
conscience ;  for  when  they  are  said  to  be 
contra,  they  say  that  the  ordinary  may  com* 
pel  him  to  collate  a  clerk,  and  give  their 
reasons  ;  but  as  they  say  nothing  about  the 
patron  taking  the  profits,  I  do  not  under* 
stand  them  to  differ  upon  that  point.  The 
same  point  was  put  in  argument  in  Britton 
v.  Ward,  (10)  where  it  is  said,  that  when 
the  church  is  void,  the  patron  may  take  the 
profits  to  his  own  use,  if  the  parishioners 
will  pay  them,  but  he  has  no  remedy  to 
compel  them  to  pay  their  tithes  to  him.  So 
also  Burn,  in  his  Ecclesiastical  Law,  title 
"  Vacation,"  says,  that  in  case  of  donatives, 
the  patron  may  take  the  profits  during  the 
time  of  vacation. 

Donatives  may  be  resigned  by  the  in* 
cumbent  to  the  patron,  Fairchild  v.  Gaire, 
as  before  cited  in  Yelverton,  60,  and  Cro. 
Jac.  65,  where  the  Court  held,  that  a  do- 
native begins  only  by  the  erection  and 
foundation  of  the  donor,  and  he  hath  the 
sole  visitation  and  correction,  the  ordinary 
nothing  to  do  therewith ;  and,  as  he  comes 
in  by  him,  so  he  may  restore  to  him,  for 
"  unum  quodque  eodem  modo  quo  colliga- 
tum  est  dissolvitur."  And,  although  the 
presentee,  when  he  is  in,  hath  the  freehold, 
yet  he  may  revest  it  by  his  resignation,  with- 
out any  other  ceremony,  and  the  ordinary 
hath  nothing  to  do  therein.  And,  in  the 
Year  Book,  6  Hen  7.  <v  14,  Keble  says, 
"  that  if  the  founder  ordain  that  he  and  his 
heirs  shall  present,  then  the  ordinary  shall 
have  nothing  to  do  with  it ;"  and  Brooke, 
Presentment  a  VEsglise,  in  referring  to  the 
Year  Book  just  cited,  says,  "  where  a  free 
chapel  donative  is  void,  the  founder  may 
retake  it,  and  need  not  appoint  any  other 
incumbent." 

The  old  history  of  the  church,  as  well  as 
the  more  modern  cases,  treat  donatives  as 
being  the  entire  property  of  the  patron ;  if 
the  church  be  void,  the  freehold  is  in  him, 
though,  perhaps,  upon  consideration  of  all 
the  authorities  on  both  sides,  he  may  be 

(9)  Yelv.6l. 

(10)  2  Roll.  Rep.  97. 


compelled  by  ecclesiastical  censures  to  fill 
it;  but,  in  the  meantime,  he  may  enter 
upon  the  glebe  and  take  the  profits  of  that 
and  the  tithes ;  and,  if  he  may  take  them, 
his  heir  may  take  them  after  his  death,  as 
the  foundation  of  the  church  is  on  behalf 
of  himself  and  his  heirs ;  and  as  there  is  no 
lapse  in  the  case  of  donatives,  this  taking 
of  the  profits  may  continue  till  the  church 
is  filled ;  but  if  the  executor  could  collate 
to  the  church,  that  would  be  adverse  to  the 
right  of  the  heir  to  take  the  profits ;  and  I 
think,  that  from  the  whole  of  the  law  of 
donatives,  the  right  to  collate  is  in  the  heir, 
and  does  not  at  all  clash  with  the  right  of 
the  executor  as  to  benefices  which  are  pre- 
sentative  for  institution.  And  though  it 
may  be  said  that  the  right  of  presentation  is 
as  completely  severed  from  the  advowson, 
in  case  of  a  donative  as  in  a  presentative 
living,  I  do  not  so  consider  it,  as  Che  nature 
of  a  donative  is  such  that  the  whole  vests  in 
the  patron  and  his  heirs,  who  may  take  the 
profits  during  the  vacancy,  and,  therefore, 
the  executor  has  nothing  to  do  with  it.  But 
the  defendant  contends,  that  supposing  the 
case  of  the  donative  to  be  accounted  for  by 
any  means  as  constituting  a  well-founded 
difference  from  a  benefice  presentable  for 
institution,  yet  that  the  case  of  ecclesiastical 
persons  having  benefices  in  right  of  their 
church  is  at  all  events  different,  and  the  first 
instance  that  is  shewn  is  the  case  of  a  bi- 
shop, who,  in  right  of  his  bishopric,  has  an 
advowson,  and  the  church  becomes  void 
and  he  dies,  the  king  shall  present.  For 
this  are  cited  %  Rotte's  Abridgment,  345, 
'*  If  a  church,  of  the  patronage  of  the  bishop, 
void  in  the  time  of  the  bishop,  and  after  the 
bishop  dies,  the  king  shall  have  the  present- 
ment by  reason  of  the  temporalities,  and 
not  his  executor."  Brooke's  Abr.  Presenta- 
tion a  VEsglise,  10,  "  Where  the  avoidance 
is  of  a  benefice  belonging  to  the  bishop,  and 
he  dies  before  he  makes  collation,  the  king 
shall  have  it  by  reason  of  the  temporalities 
of  the  bishop,  and  not  the  executors  of  the 
bishop."  Fitz.  N.B.  S3,  ••  If  the  bishop 
die,  and  the  advowson  happen  void  before 
his  death,  the  king  shall  present  to  the  same 
by  reason  of  the  temporalities,  and  not  the 
bishop's  executors."  Co.  LiU.  90  a.  "  If  a 
bishop  have  an  advowson,  and  the  church 
become  void  and  the  bishop  die,  neither  the 
successor  nor  the  executors  shall  present 
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but  the  king,  because  it  is  but  a  chose  in 
action."  Co.  Litt.  388  a.  M  If  a  church  be- 
come void  in  the  life  of  a  bishop,  and  so 
remain  till  after  his  decease,  the  king  shall 
present  thereto,  and  not  the  executor  or  ad- 
ministrator, for  nothing  can  be  taken  for  a 
5 resentment,  and,  therefore,  it  is  no  assets." 
'he  reason  given  in  Co.  Lilt.  90  a,  that  it 
does  not  go  to  the  successor  or  executors,  be- 
cause it  is  a  chose  in  action,  does  not  appear 
at  all  satisfactory,  because  choses  in  action 
do  go  to  the  executors*  And  there  is  a  note 
by  the  writer  of  the  earlier  notes  to  Co.  Litt. 
who  gives  this  explanation  of  the  passage, 
"  that  in  the  ease  of  a  chose  in  action,  so 

Cjculiar  as  the  right  of  presentation,  the 
w  favours  the  king  more  than  the  bishop's 
executors,  and,  therefore,  gives  the  king,  as 
having  in  his  custody  the  temporalities  of 
the  vacant  bishopric,  that  presentation  which 
in  general  executors  are  entitled  to  when 
opposed  to  an  heir."  And  the  writer  of 
these  notes,  after  discussing  the  reason  of 
the  presentation  belonging  to  the  king,  comes 
at  last  to  the  conclusion,  that  it  is  most  safe 
to  rely  on  the  right  of  the  king,  as  settled 
by  authorities  and  long  practice*  In  none 
of  these  authorities  is  there  any  mention 
made  of  the  successors,  except  in  Co*  Litt. 
90.  But  they  are  all,  even  in  Co.  Litt* 
388  a.  as  to  the  king's  right  as  opposed  to 
that  of  the  executors,  and,  consequently,  if 
.the  king  had  not  the  right,  treating  it  as  if 
4t  would  go  to  the  executors.  It  is  true,  that 
•in  the  Year  Books  to  which  these  authors 
ties  refer,  there  is  nothing  about  the  exe- 
cutors. If  there  had  been  it  would  have 
•been  stronger ;  but,  as  it  is,  there  is  the 
statement  of  Brooke,  Rolle,  Fitzherbert,  and 
Coke, .  as  to  the  claimants,  and,  therefore, 
their  opinions,  that  the  law  was  that,  except 
for  the  right  of  the  king,  it  would  go  to  the 
-executors*  But,  indeed,  the  right  of  the 
king  is  so  strong,  that  in  %  Rolle1 's  A br.  34ft. 
it  is  said,  if  a  church  of  the  patronage  of  a 
bishop,  abbot,  or  prior,  voids,  and  the  bishop, 
abbot,  or  prior  presents,  and  afterwards 
dies  before  institution,  the  king  shall  have 
this  presentment  by  his  prerogative :  The 
Prior  of  Bermondsey's  case;  and  so  in  the 
same  book  and  page,  "  if  the  bishop,  abbot, 
or  prior,  dies  after  institution  of  the  clerk, 
and  before  induction,  the  king  shall  have 
.  this  presentment  by  his  prerogative." 
It  seems,  from  the  next  placitum  in  Rolle, 


as  if  the  contrary  had  been  held  in  one  case, 
but  there  seems  no  reason  to  doubt  the  po- 
sition ;   for,   in  F.  N.  B.  34.  K,  it  is  said, 
if  a  bishop  make  a  collation,  and  before  in- 
duction or  installation  dieth,  and  the  king 
seizes  the  temporalities,  he  shall  have  the 
presentment,  because  that  the  church  is  not 
full  against  the  king  until  the  parson  or 
prebend  be  installed  or  inducted.     And  the 
same  point  seems  admitted  in  Fitzherbert's 
N.  B.  36,  K,  though  there  the  king  did  not 
prevail,  because  he  ought  not  to  have  given 
the  prebend  to  his  own  clerk,  but  should  have 
removed  the  clerk  collated  by  the  bishop, 
by  quare  impedit.     And  the  same  point  is 
in  Bro.  Presentment  a  VEsglise*  in  one  part 
of  pi.  13.  The  instance  of  the  bishop  dying 
before  presentation,  after    the   right  had 
vested  in  him,  is  not  the  only  one  where 
the  king's  prerogative  gives  him  the  right 
to  present.     For  if  the  tenant  of  the  king 
has  an  advowson,  and  an  avoidance  hap- 
pens, and  after  the  tenant  dies,  his  heir  in 
ward  to  the  king,  the  king  shall  have  the 
presentation,  and  not  the  executor  of  the 
lather,  though   the  heir  be  of  full  age: 
%  Rolle  s  Abr.  345.  pi.  1 ;  and  in  Co.  Litt, 
388  a.,  if  the  king's  tenant  by  knight's  ser- 
vice in  capite  be  seised  of  a  manor,  where- 
junto  an  advowson  is  appendant,  and  the 
church  become  void,  the  tenant  dieth,  his 
heir  within  age,  the  king  shall  present  to 
the  church,  and  not  the  executor  or  admi- 
nistrator; but,  if  the  land  be  holden  of  a 
common  person,  in  that  case  the  executor 
shall  present  and  not  the  guardian.     So  in 
*Co.  L'xlU  90  b.%  in  speaking  of  the  king's 
right,  he  says,  "  So  it  is,  in  case  where  die 
king  hath  wardship,  but  that  is  a  preroga- 
tive that  belonged,  to  the  king,  to  provide 
for  the  church  being  void ;  for  where  the 
tenure  by  knight's  service  is  of  a  common 
person,  the  executors  of  the  tenant  shall 
present  where  the  avoidance  fell  in  the  life 
of  the  tenant.     And  so  if  the  tenant  of  die 
king  has  an  advowson,  and  an  avoidance 
happens,  and  the  tenant  presents,  and  his 
clerk  is  admitted  and  instituted,  and  before 
induction  the  patron  dies,  and  the  advowson 
comes  by  wardship  to  the  king,  he  shall 
.present,  for  the  church  is  not  full  against 
him  before  induction :  %  Rolle' s  Abr.  345." 
Other  cases  may  be  put,  though  not  appli- 
cable to  the  case  of  executors,  where  the 
king's  prerogative  gives  him  a  right  to  prep 
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stilt  where  a  subject  would  not.  As  if  the 
youngest  daughter,  coparcener,  be  in  ward 
to  the  king,  and  the  church  becomes  void, 
the  king  shall  have  the  presentment  alone, 
and  not  the  other  coparceners,  %  RolU's  Abr. 
344.  pi.  8.  These  cases,  therefore,  which 
are  excepted  out  of  the  role,  that  executors 
shall  present  where  the  chattel  is  vested, 
must  be  confined  to  those  cases  where  the 
king,  by  his  prerogative,  has  a  right  to  pre* 
sent,  either  in  the  instance  of  his  being 
guardian  of  the  temporalities  in  the  cases  of 
bishops,  abbots,  and  priors,  or  in  the  in- 
stances of  the  king's  tenants  in  capiie,  where 
he  has  the  wardship.  In  all  these  instances, 
the  question  has  been  between  the  king  and 
the  executors  ;  and,  in  case  of  the  bishop, 
no  surmise  (except  that  in  one  of  the  cases 
there  mentioned)  was  ever  made,  that  the 
successor  would  have  the  presentation  in 
case  the  king  had  not  been  entitled  by  his 
prerogative. 

Another  exception  to  the  rule  is  alleged* 
that  in  case  of  a  person  holding  an  office, 
m  right  of  which  he  presents  to  another 
office,  and  that  other  office  becomes  void  m 
the  lifetime  of  the  patron,  and  the  patron 
dies,  his  successor,  and  not  his  executor, 
shall  appoint  to  the  office ;  and  the  case  of 
exigenter  is  pot  as  reported  in  Scroggs  v. 
CoJeihillt,  Dyer,  p.  175.  To  that  case  I 
entirely  agree ;  but  the  reason  of  that  is, 
that  k  is  a  personal  thing  annexed  to  the 
judge  of  the  court  who  is  to  appoint  the 
officers  of  the  court ;  and  if  the  office  be- 
comes vacant,  and  the  judge  dies,  his  exe- 
cutor can  have  nothing  to  do  with  the  ap- 
pointment, far  it  belongs  to  the  judge  to 
appoint  the  officers  of  the  court.  The  office 
of  judge  is  not  like  an  advowson,  which  is 
a  thing  which  descends,  and  is  capable  of 
being  conveyed  from  one  person  to  another, 
and  the  presentation  of  which  is  the  fruit  of 
the  advowson.  But,  if  an  advowson  be  an- 
nexed to  an  office,  and  the'  church  becomes 
void,  and  then  the  person  holding  the  office 
dies,  I  think  the  right  to  present  would  be 
in  the  executor  and  not  the  successor,  be- 
cause it  would  be  a  fruit  fallen,  a  chose  in 
action  personally  vested  in  the  officer* 

If  the  principle  be  established,  that  a  va- 
cant presentation  is  a  chose  in  action,  and 
is  like  a  fruit  fallen,  and  goes  to  the  exe- 
cutor of  a  private  patron,  1  do  not  see  why  h 
-should  not  go  to  the  executor  of  a  prebendary 


patron.  He  is  seised  of  the  advowson  itself    ' 
in  right  of  his  prebend  in  his  corporate  ca- 
pacity, and  as  long  as  the  prebend  remains 
m  him,  he  has  k  in  his  corporate  character. 
But  it  is  only  the  prebend  itself,  and  the 
advowson  which  he  has  as  such ;  the  pro- 
ceeds of  a  prebend  stand  upon  a  different 
ground.     These  proceeds  do  not  belong  to 
him  in  his  corporate  character,  for  if  they 
did,  they  could  only  be  enjoyed  by  him 
while  he  exercises  that  character.     The 
produce  of  the  lands,  such  as  corn,  hay, 
fruits,  and  vegetables,  come  to  him  to  be 
eaten,  consumed,  or  sold  at  his  pleasure. 
So  the  rents  of  the  lands  of  the  prebend, 
when  they  mil  due,  are  to  be  received  by 
htm  for  bis  own  private  use,  and  not  to  be 
laid  out  on  bis  prebend,  but  at  his  own  plea* 
sure.     In  the  case  of  death,  such  of  these 
issues  and  profits  as  remain  fallen  or  due, 
but  have  not  actually  come  into  the  hands 
of  the  prebendary,  do  not  go  to  the  succes- 
sor, or  the  king,  or  die  ordinary,  but  go  to 
his  executors,  as  any  other  part  of  his  per- 
sonal property.    The  reason  is,  because 
these  things,  by  being  severed  from  the 
prebend,  become  chattels,  and  are  no  longer 
parcel  of  the  prebend ;  and  no  persons,  who 
afterwards  have  any  interest  in  the  prebend, 
ekher  direct  or  incidental,  can  clans  what 
has  thus  been  severed  from  it.    The  same 
rule  holds  as  to  the  issues  and  profits  of  any 
thing  which  is  appurtenant  to  the  prebend, 
and  which  become  chattels,  such  as  pro- 
ceeds of  fisheries)  common  of  turbary,  bouse* 
botes,  and  other  things  which  have  been 
taken  and  remain  in  specie  at  the  death  of 
the  prebendary :  for  things  appurtenant  to 
the  prebend  are  as  much  parcel  of  it  as  if 
they  were  of  the  actual  corpus  of  it.    The 
general  principle  of  such  maswsl  chattels 
and  choses  in  action  as  I  have  mentioned 
being  admitted,  it  is  to  be  considered,  whe- 
ther the  right  of  presentation  to  a  church  is 
to  be  considered  in  the  same  light.    In  the 
ease  of  a  private  individual,  tf  tat  prebend 
you  substitute  manor,  there  is  no  doubt  upon 
the  current  of  all   the  authorities.     The 
specieB  of  property  is  the  same  :  in  the  one 
case  ft  is  an  advowson  appendant  to  a  manor, 
in  the  other  it  is  an  advowson  appendant  to 
a  prebend  in  right  of  the  prebend.     But  in 
both  cases  it  is  an  advowson,  and  being  an 
advowson,  it  must  partake  of  the  qualities 
applicable  to  «s  advowson. 
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In  the  case  of  lay  patronage  the  vacant 
presentation  becomes  severed  from  the  in- 
heritance ;  but  if  that  be  the  nature  of  an 
advowson,  that  a  right  to  a  presentation 
becomes  severed  from  the  inheritance,  it 
must  have  that  quality  throughout,  to  whom- 
soever  the  advowson  belongs,  or  in  what- 
ever right  it  is  held ;  for  otherwise  great 
confusion  would  ensue.  And  if  it  be  a 
chattel  it  must  go  as  all  other  chattels  do. 
A  chattel  does  not  go  to  the  successor  of  a 
corporation  sole,  except  in  the  case  of  the 
king :  Co.  LitL  90  a.  But  the  king  is  alto- 
gether upon  a  different  footing  from  other 
corporations  sole.  If,  then,  this  be  a  chattel, 
and  should  go  to  the  successor,  it  would  be 
quite  an  anomaly,  and  an  exception  to  the 
general  rule. 

But  there  is  one  very  important  instance 
where  the  right  of  presentation  is  trans- 
missible to  the  personal  representatives,  and 
does  not  go  to  the  successor :  I  mean  the 
option  of  the  archbishop,  which  is  founded 
on  a  grant  made  to  the  archbishop;  and 
upon  the  death  of  the  archbishop  during  the 
continuance  of  the  bishop  in  his  see,  it  will 
devolve  on  his  executors  or  administrators; 
that  being  a  personal  grant  to  the  archbi- 
shop, is  different  from  the  present ;  but  it 
proves,  that  in  the  highest  ecclesiastical  dig- 
nity in  the  church,  the  principle,  in  one  in- 
stance at  least,  is  recognized,  that  it  is  trans- 
missible to  the  personal  representatives. 

It  has 'been  said  that  this  is  a  trust  to  be 
exercised  for  the  benefit  of  the  church,  and 
that  it  is  more  proper  that  a  spiritual  person 
should  exercise  it ;  but  it  is  also  an  impor- 
tant trust  if  it  be  exercised  by  a  layman;  he, 
also,  has  a  duty  to  perform  in  the  selection 
he  makes.     The  ordinary,  both  in  the  case 
of  ecclesiastical  and  lay  patronage,  is  to  ex- 
amine into  the  fitness  of  the  clerk,  and  the 
only  thing  that  can  be  said  in  favour  of  the 
ecclesiastic  is,  that  he  will  make  a  better 
choice ;  but  that  is  not  a  principle  upon 
which  the  legal  rights  of  parties  can  be  de- 
cided.   The  state  of  patronage  is  as  much 
diversified  in  England  as  it  is  possible  to 
be ;  all  classes  in  the  community  that  can 
be  enumerated  have  patronage  belonging  to 
them,  and  their  rights  are  to  be  determined 
by  legal  principles ;  and  where  there  has 
been  no  decision  or  practice,  or  received 
opinion,  then,  by  analogy,  as  far  as  can  be 
collected ;  but  the  question,  what  class  of 
Vol.  V.  K.B. 


patrons  are  likely  to  make  the  best  choice, 
cannot,  I  think,  be  taken  into  consideration. 

In  the  course  of  the  argument,  it  has 
been  said,  that  this  prebend  has  been  ap- 
propriate to  the  church  of  Salisbury,  and 
also  that  the  will  and  intention  of  the  founder 
is  to  be  considered.  As  to  that,  we  know 
nothing  upon  this  record ;  all  we  know  is, 
that  the  advowson  is  appendant  to  the  pre- 
bend ;  but  how  it  became  so  does  not  appear, 
or  who  was  the  founder,  or  what  were  the 
terms  of  the  foundation,  or  by  what  statutes 
it  is  governed ;  if  there  were  any  terras  or 
statutes,  they  might  have  been  shewn ; '  if 
there  were  none,  the  case  must  bexgoverned 
by  the  general  rules  of  law. 

Neither  can  we  look  to  the  constitutions 
of  the  church  of  Salisbury, — they  are  not 
stated  in  the  record ;  and,  in  the  absence  of 
any  thing  particular  in  them,  the  rules  of 
law,  as  applicable  to  all  churches  in  general, 
must  prevail. 

The  statute  of  the  28  Hen.  8.  c.  11.  has 
been  adverted  to.  It  states  what  things 
are  to  go  to  the  successor  of  an  archdeacon, 
dean,  prebendary,  parson,  &c.  &c,  but  the 
enumeration  is  of  things  growing,  arising, 
or  coming  during  the  time  of  vacation ;  no 
allusion  is  made  to  any  thing  which  fell 
during  the  time  of  the  predecessor.  This 
statute  has  been  said  to  be  only  declaratory 
of  the  common  law  :  whether  it  be  so,  or 
not,  cannot  be  material ;  because,  if  it  was, 
it  would  be  a  declaration  of  what  the  suc- 
cessor would  take  by  the  common  law,  which 
is  only  of  things  falling  in  the  vacation. 
But  as  the  statute  directs  these  things  to  go 
to  the  successor,  towards  payment  of  the 
first  fruits  to  the  king,  it  would  not  enu- 
merate things  which  could  not  be  converted 
into  money,  and  therefore  would  not  include 
a  vacant  presentation,  and  the  statute,  con- 
sequently, does  not  affect  the  question. 

For  these  reasons,  I  think  that  the  plain- 
tiff is  entitled  to  present  in  the  present  case, 
and  that  the  judgment  of  the  Court  of  Com- 
mon Pleas  should  be  reversed. 

Mr.  Justice  Holroyd. — The  question  is 
on  the  right  of  the  plaintiff,  though  the  de- 
murrer is  to  the  claim  of  right  in  the  defen- 
dants set  forth  in  the  plea.  The  question  is, 
whether  the  plaintiff,  as  administratrix  of 
the  deceased  prebendary,  is  entitled  to  pre- 
sent.    It  is  admitted,  if  the  advowson  had 
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been  in  lay  hands,  the  right  would  have 
been  in  the  administratrix,  and  not  in  the 
heir  ;  but,  it  is  contended,  that  as  it  was  in 
the  prebendary  (a  person  having  an  eccle- 
siastical station  or  office  derived  from  the 
bishop),  and  in  right  of  his  prebend,  ergo, 
as  a  body  corporate,  that  it  is  in  him  as  a 
confidential  trust  reposed  in  the  body  cor- 
porate, or  person  holding  the  office,  and  not 
as  an  individual,  and  that  it  does  not  there- 
fore vest  in  any  person  who  is  his  personal 
representative  as  an  individual ;  but,  though 
a  fruit  fallen,  that  it  belongs  to  his  successor. 
If  that  were  so,  we  might  expect  to  find 
that  the  right  to  present  would  have  been 
deemed  so  much  a  confidential  trust  in  who- 
ever is  the  prebendary,  as  to  be  therefore 
inseparable  from  the  office  or  station.  But 
this;  I  think,  is  not  so,  as  will,  as  it  seems 
to  me,  appear  by  what  follows.  Even  in 
the  case  of  a  bishop,  where  it  goes  not  to 
his  personal  representative,  it  goes  not  to 
his  successor,  but  vests  in  the  king  as  guar- 
dian of  the  temporalities  by  his  prerogative. 
In  the  case  of  a  common  person,  by  die  va- 
cancy the  right  to  present  on  that  turn  be- 
comes separated  from  the  advowson,  as  a 
fruit  fallen,  it  becomes  a  personal  chattel  in 
the  person  entitled  ;  though  lie  has  the  ad- 
vowson  in  fee,  it  descends  not  with  the  ad- 
vowson  to  hi?  heir,  in  case  of  his  death,  but 
goes  to  his  personal  representative  ;  and,  in 
case  the  right  was  in  su*.h  common  person 
before,  and  until  the  vacancy  by  a  grant  of 
the  next  presentation,  in  which  case  the 
right  would,  until  the  vacancy  has  happened, 
be  in  him  as  a  chattel  real,  the  vacancy  turns 
it  into  a  chattel  personal.  Fin.  Exor.  (Z), 
pi.  4.  cites  Wentw.  Exor.  54.  and  73.  for 
this ;  like  rent  due,  which  on  death  goes  to 
the  executor,  though  the  land  or  reversion 
goes  to  the  successor,  or  heir,  or  devisee, 
according  to  Digby  v.  Fitch.  (11)  So  a 
termor  shall  present,  though  after  the  term 
is  expired,  to  a  vacancy  which  happened 
during  the  term :  FUz.N.  B.,  Quare  Impedit, 
33  A.  It  is  a  chattel  vested,  and  not  merely 
a  chose  in  action,  and  therefore  the  husband 
shall  present  to  a  turn  after  his  wife's  death, 
on  a  vacancy  happening  in  her  life  in  her 
advowson,  although  he  could  not  sue  after 
her  death  on  a  bond  to  her,  because  that  is 
merely  in  action :  Co,  Lkt.  120  a. 


*«  . 


(It)  Bfmhkk &  Goukbb.  167. 


The  nature  of  the  right  to  present  on  a 
vacancy  having  fallen,  is  not  changed  by  its 
being  vested  in  a  prebendary  in  right  of  his 
prebend,  but  the  rules  of  law  (such  as  its 
being  a  fruit  fallen  separated  from  the  ad- 
vowson, a  right  vested,  a  chattel  personal 
and  transmissible  to  executors,  &c.)  appti* 
cable  to  it  from  its  nature,  must,  in  like 
manner,  still  be  applicable  to  it,  unless  we 
find  some  rule  or  principle  of  law  establish-* 
ed,  such  as  the  king's  prerogative  in  the  case 
of  bishops,  (and  the  prerogative  is  the  sole 
ground  on  which  the  bishop's  case  is  varied, 
as  will  appear  from  a  case  I  shall  state  here- 
after,) unless  we  find  some  principle  or  rule 
of  law,  1  say,  to  prevent  their  being  so  ap- 
plied, or  to  vary  this  right  in  the  case  of  a 
prebendary  from  the  same  right  in  the  case 
of  a  lay  patron.  And,  I  think,  there  is  no 
such  rule  or  principle  of  law  to  prevent  their 
being  so  applied,  or  to  vary  the  case  of  a 
prebendary  from  that  of  a  lay  patron. 

In  the  case  of  a  bishop,  the  nature  of  the 
right  to  present  is  not  at  all  changed  from 
what  it  would  be  in  the  case  of  a  lay  patron ; 
but,  notwithstanding  the  nature  of  the  right 
in  each  of  those  cases  be  the  same,  the  esta- 
blished rule  of  law  to  be  found  in  our  books 
as  to  the  king's  prerogative,  intervenes  and 
applies  in  the  one  case,  the  bishop's,  to  de- 
prive his  executor,  &c.  of  the  right  to  pre- 
sent, which,  but  for  the  prerogative  appli- 
cable to  the  bishop's  case,  the  executor 
would  have  in  the  one  case  as  well  as  in  the 
other ;  but  I  do  not  find  any  where  in  our 
books  any  rule  or  principle  of  law  applicable 
to  the  case  of  a  prebendary,  who  is  patron 
in  right  of  his  prebend,  to  vary  it  from  the 
case  of  a  lay  patron,  more  especially  as  a 
prebendary  might  formerly  have  been  a  lay- 
man, according  to  Bland  v.  Afaddax,  (12) 
and  other  authorities.  Suppose  an  advow- 
son of  a  presentative  rectory  to  be  conveyed 
by  a  lay  patron  to  a  prebendary  and  his  suc- 
cessors in  right  of  the  prebend  in  fee,  or  to 
be  conveyed  to  a  lay  patron  in  fee  by  a  pre- 
bendary who  has  it  in  right  of  his  prebend, 
••  concurrentibus  ris  qui  dejure  requinm- 
tur;"  which  conveyance  in  former  times, 
before  the  restraining  statutes,  would  have 
been  good  even  against  his  successors,  and 
would  now  be  good  against  the  individual 
prebendary  himself,  unless  the  advowson  or 

(1*)  Cro.EJii.79. 
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right  of  presentation  of  a  prebendary  in 
tight  of  his  prebend  can  be  shewn  to  be 
wholly  inalienable,  either  on  account  of  its 
being  vested  in-  him  as  a  personal  crust  and 
confidence  in  the  person  who  may  be  the 
prebendary  or  otherwise*  Would  the  nature 
of  the  right  to  present  be  varied,  when  a 
vacancy  has  happened?  would  it  not  be 
equally  a  fruit  fallen  and  separated  from  the 
advowson,  a  right  vested,  a  chattel  personal, 
whether  the  patron  be  ecclesiastical  or  lay, 
and,  consequently,  transmissible  to  execu- 
tors, &c.  in  one  case  as  well  as  in  the  other? 
unless  there  be  found  some  established  rule 
or  principle  of-  law  to  intercept  it,  as  in  the 
case  of  a  bishop ;  and  it  does  not  appear  to 
me  that  there  is  any  such  rule  or  principle 
of  law  established  applicable  to  the  case  of 
a  prebendary.  None  such  is  any  where, 
that  1  know  of,  to  be  found. 

That  an  advowson  or  right  of  presenta- 
tion of  a  prebendary  in  right  of  his  prebend 
is  not  at  common  law  wholly  inalienable  or 
inseparable,  either  on  account  of  a  personal 
trust  and  confidence  in  the  person  who  may 
be  the  prebendary,  or  otherwise,  appears,  I 
think,  by  our  books. 

His  being  an  ecclesiastical  corporation, 
does  not  render  it  inseparable,  for  F.  N.  B. 
34.  O.  shews  that  the  vacant  turn  is  not  in- 
separable from  the  station  or  office  of  a 
prior,  though  an  ecclesiastical  and  corporate 
office,  so  as,  where  a  vacancy  has  happened, 
.to  vest  in  his  successor.  For  there  it  ap- 
pears that  the  founder  of  a  priory  shall  have 
a  quare  impedit  against  a  sub  prior,  and  the 
convent,  if  they  disturb  him  to  present  to  an 
advowson  which  belongeth  to  the  house,  if  it 
become  void  during  the  vacation,  where  the 
founder  ought  to  have  the  temporalities  du- 
ring the  vacation.  So'mPoynerv.  Chorleton, 
Dyer,  135  a.  (cited  also  in  3  Wils,  327.)  it 
appears  that  the  grantee  of  abbot  and  con- 
vent, of  the  next  avoidance,  recovered  in 
quare  impedit.  Winch's,  Coke's*  and  other 
Entries,  shew  that  ecclesiastical  bodies  and 
persons  have  been  in  the  habit  of  granting 
away  their  spiritual  preferment,  as  well  as 
lay  persons,  and  that  their  grantees  have 
been  in  the  habit  of  suing  in  their  own 
names.  In  The  Dean  and  Chapter  of  He- 
reford v.  the  Bishop  of  Hereford,  (13)  a 
grant  of  the  next  presentation  by  dean  and 


chapter,  was  held  not  good  against  the  suc- 
cessor ;  but  that  was  only  by  reason  of  the 
statute  13  Eliz.,  and,  no  doubt,  that  it  was 
good  against  the  dean,  the  grantor  himself, 
and  his  chapter.  So  in  Armiger  v.  the  Bi- 
shop of  Norwich,  (14)  a  grant  of  advowson 
for  twenty-one  years  by  a  bishop,  which  he 
had  in  right  of  his  bishopric,  was  held  good 
against  himself,  but  not  against  his  succes- 
sor, or  against  the  king  during  vacancy, 
though  confirmed  by  dean  and  chapter,  but 
it  was  void  against  them  only  by  reason  of 
statute  1  Eliz.  c.  19.  In  Smallwood  v.  Bi- 
shop of  Coventry,  there  was  a  grant  of  the 
advowson  of  an  archdeaconry  by  a  bishop 
to  A.B.  for  twenty-one  years,  who  assigned 
to  CD., vacancy  in  C.  D.'s  life,  and  distur- 
bance of  him  in  his  life,  his  executors  sued. 
By  the  report  of  that  case  in  Lutw.  1 .  and 
also  in  Sav.  94.  and  118,  though  the  writ 
was  quashed  as  informal,  the  right  to  sue 
was  decided  in  their  favour;  and,  after- 
wards, in  an  action,  (see  Cro.  Eliz.  207.) 
the  grant  was  held  good  against  the  bishop 
that  made  it,  though  not  against  his  suc- 
cessor, by  reason  of  the  statute,  and  the 
executors  had  judgment. 

Why,  then,  is  such  a  right  not  equally 
grantable  by  a  prebendary,  and  separable 
from  the  office,  either  in  deed  or  by  act  or 
operation  of  law,  upon  death.?  &c.    It  is  no 
more  a  matter  of  trust  and  confidence  in  him 
than  in  the  other  cases  of  ecclesiastical  bo- 
-dies  or  persons.     But  an  estate  or  interest, 
though  coupled  with  a  confidence  and  trust, 
is  still  in  law  assignable  and  grantable ;  and 
such  assignment  or  grant  will  pass  the  estate 
or  interest  for  so  long  time  as  the  same 
continues  to  subsist  in  the  assignee  or  gran- 
tee, and  the  creator  of  the  confidence  or 
trust  cannot  by  law  deprive  the  estate  or 
interest  (even  by  express  words  and  decla- 
ration) of  such  assignable  or  grantable  qua- 
lity.    It  is  so  in  conveyances  of  lands  or 
tenements  to  trustees  in  fee,  or  for  terms  of 
-years  ;  and  the  estates  will,  if  not  assigned 
or  granted  away  by  them,  vest  by  law  in 
-heirs,  or  executors,  Sec.  as  long  as  their  re* 
spective  estates  continue  to  exist,  whatever 
the  conveyance  or  conveyor  may  declare 
shall  be  the  contrary.  So  Com.  Dig.,  Grant, 
(C),  says,  "  A  present  estate  or  interest  may 
be  granted,  though  it  be  accompanied  with 


(13)  Cro.  Eliz.  440. 


(14)  Cro.  Eliz.  690. 


33* 


COURT  OF  KINGS  BENCH: 


a  trust,  as  guardian  in  chivalry  or  soccage 
may  grant  his  guardianship/'  and  cites 
2  Roll.  Abr*  46  fit.  So,  as  to  archbishop's 
options,  which  may  be  disposed  of  by  his 
wilJ,  and  will  pass  to  his  executors,  as  ap- 
pears in  Potter  v.  Chapman.  (15) 

The  case  of  a  donative,  supposing  it  to 
be  a  settled  case,  is  to  be  considered  as  an 
exception,  at  least  the  rule  of  law  in  that 
respect  not  only  has  never  been  applied  to 
a  presentative  right,  but  the  very  contrary. 
But  there  may  be  also  this  distinction*  that, 
according  to  the  cases  above  referred  to,  a 
right  of  presentation,  when  a  vacancy  has 
happened  in  a  presentative  living,  is  not  a 
mere  right  or  chose  in  action,  but  is  a  chattel 
personal  and  vested;  but  it  does  not,  that  I 
am  aware  of,  appear  that  the  right  of  nomi- 
nation is  so,  in  the  case  of  a  donative.  It 
may  not  be  a  separate  thing,  or  right  from 
the  advowson  itself  of  a  donative,  when  a 
vacancy  has  arisen,  as  in  the  case  of  a  pre* 
sentative  living,  but  may,  instead  of  becom- 
ing in  law  -a  right  separated  from  such  do- 
native advowson,  and  a  chattel  personal 
vested,  continue  a  right,  part  of  the  advow- 
son, unseparated  from,  and  merged  in,  the 
general  right  to  the  advowson,  and  to  be 
exercised  only  by  him  who  bas  that  general 
right,  unless  where  it  has  been  expressly 
separated  from  such  general  right  to  the 
advowson  itself  by  a  grant  or  conveyance  of 
the  right  of  nomination  on  such  next  va- 
cancy. This  consideration  alone  would  be 
sufficient  to  account  for  its  not  going  to  the 
bishop  by  lapse,  although  its  not  going  to 
the  bishop  by  lapse,  I  admit,  is  otherwise 
accounted  for  in  our  books. 

But,  it  has  been  urged,  that  (besides  that 
this  is  to  be  considered  as  a  confidence  and 
trust,  to  be  exercised  only  by  such  person 
as  holds  the  prebend),  the  prebendary  is  a 
body  corporate,  and,  therefore,  that  the  right 
of  presentation  for  that  turn,  though  the  va- 
cancy arise  in  his  lifetime,  has  vested  in  his 
successor,  and  not  in  his  administratrix,  who 
represents  him  only  in  his  natural  character 
as  an  individual,  and  not  as  a  body  corpo- 
rate :  but  there  is  no  authority  or  principle 
of  law  to  support  this  position ;  on  the  con- 
trary, the  authority  and  principle  of  law 
appear  to  me  to  be  directly  in  opposition  to 
it.     For  in  Co.  Liu.  90  a,  Lord  Coke  states 

(15)  Ambl.  98. 


this  case  i  "  A  tenant  hoMeth  land  of  a*  bf* 
shop  by  knight's  service,  which  seignorie 
the  bishop  hath  in  the  right  of  his  bishopric, 
the  tenant  dieth,  his  heir  within  age,  the 
bishop,  either  before  or  after  seizure,  dieth; 
neither  the  king  nor  the  successor  of  the 
bishop  shall  have  the  wardship,  but  his  ex- 
ecutors. For,  albeit  the  bishop  hath  the 
seignorie  en  autre  droit,  yet  the  wardship 
being  but  a  chattel  he  hath  in  his  own  right, 
and  *  a  chattel'  cannot  go  in  succession  of  a 
sole  corporation,  unless  it  be  in  the  case  of 
the  king."  So  that  a  chattel  could  go  in 
succession  in  the  case  of  the  king,  though 
it  could  not  in  the  bishop ;  and  although 
the  seignorie  was  in  the  bishop  in  autre 
droit,  yet  neither  the  king  nor  the  succeed- 
ing bishop  should  have  the  wardship,  be- 
cause it  was  a  chattel,  and,  therefore,  the 
former  bishop  had  the  wardship  as  a  chattel 
in  his  right,  and  his  executors  shall  have  it, 
though  the  seignorie  was  in  him  as  a  bishop; 
and  Lord  Coke,  in  p.  46.  6.  of  Co.  LitL 
says,  "  If  a  lease  for  years  be  made  to  a 
bishop  and  his  successors,  yet  his  executors 
or  administrators  shall  have  it  in  autre  droit, 
for  regularly  no  chattel  can  go  in  succession, 
in  a  case  of  a  sole  corporation,  no  more  than 
if  a  lease  be  made  to  a  man  and  his  heirs,  k 
can  go  to  his  heirs."  So  that  the  rule  ex- 
tends to  chattels,  whether  real  or  personal. 
And  in  4  Co.  65  a.  and  1  Rolle's  Abr.  515 
L.  the  rule  of  law,  as  laid  down  by  Lord 
Chief  Baron  Comyns  in  his  Digest,  Biens, 
C,  from  those  authorities  appears  to  be, 
that  all  chattels  of  a  corporation  sole,  aa  a 
bishop,  parson,  &c,  go  to  his  executors  or 
administrators,  and  not  to  his  successor;  and 
this,  according  to  Lord  Coke,  and  as  laid 
down  by  Comyns,  extends  to  chattels  in 
action  as  well  as  in  possession.  As  the 
right  now  in  question,  therefore,  was  a  fruit 
fallen,  separated  from  the  advowson,  and  a 
right  and  chattel  vested  in  the  deceased  pre- 
bendary, I  think,  that  after  his  death,  it 
went  to  his  administratrix,  as  it  would  have 
done  if  he  had  had  the  advowson  in  his  own 
right  as  a  mere  individual,  and  not  in  his 
corporate  character,  and  that  it  has  not 
vested  in  his  successor.  It  stands  on  the 
same  footing,  as  it  appears  to  me,  with  rent 
due  to  the  deceased  as  prebendary,  and  re- 
maining in  arrear  at  his  death,  which  would 
go  to  his  administratrix,  and  not  to  his  suc- 
cessor. 
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-    I  think,  therefore,  that  the  judgment  of 
die  Court  below  should  be  reversed. 

Mr.  Justice  Bay  ley,  after  stating  the  case, 
observed — The  question  is,  whether  upon  an 
advowson,  circumstanced  as  this  advowson 
is,  if  a  right  of  presentation  accrue  in  the 
lifetime  of  the  prebendary,  and  he  dies 
without  rilling  it  up,  that  right  passes  to  his 
personal  representative.  The  declaration 
does  not  describe  the  prebendary  as  seised 
of  the  advowson  in  right  of  the  prebend  or 
canonry,  or  indeed  as  being  seised  of  the 
advowson  at  all ;  but  it  states  him  to  be 
seised  of  the  prebend  or  canonry  in  his  de- 
mesne as  of  fee  in  right  of  the  said  pre- 
bend or  canonry,  and  describes  the  advow- 
son as  belonging  to  the  prebend  or  canonry. 
I  think  it  must  be  taken  that  it  was  in  right 
of  the  prebend  and  canonry  only  that  Mr. 
Rennell  had  any  seisin  of  or  right  in  the  ad- 
vowson. But  though  the  title  to  the  ad- 
-vowson be  in  right  of  the  prebend  or  ca- 
nonry, the  question  is,  whether  the  right  of 
presentation,  when  a  vacancy  happened, 
is  still  attached  to  the  prebend  or  canon- 
ry, and  to  be  exercised  only  in  right  of 
the  prebend  or  canonry  upon  a  continu- 
ation of  the  prebendary's  estate  in  the  pre- 
bend or  canonry ;  or  whether  it  does  not 
become  an  independent  personal  right, 
vesting  indeed  in  him  because  he  was  pre- 
bendary when  the  vacancy  happened  and  the 
right  accrued,  but  severed  altogether  from 
the  inheritance  and  the  advowson,  and  be- 
coming in  him  a  detached  personal  right,  to 
be  exercised  by  him  in  his  own  right,  whe- 
ther he  should  continue  prebendary  or  not ; 
and  in  case  he  should  die  without  exercising 
it,  transmissible  by  him  as  a  personal  right 
to  his  executors  or  administrators.  The 
latter  is  the  right  which  the  declaration 
states.  It  does  not  state  that  Dr.  Dodwell 
presented  in  right  of  his  prebend  or  canonry, 
but  simply  that  Dr.  Dodwell  presented ; 
and  upon  the  vacancy  in  question,  it  does  not 
state  that  it  belonged  to  Mr.  Rennell  in  right 
of  his  prebend  or  canonry,  but  simply  that 
it  belonged  to  Mr.  Rennell  to  present :  and 
upon  the  best  consideration  I  have  been  able 
to  give  this  case,  I  am  of  opinion,  that  in 
the  absence  of  any  custom  to  controul  it, 
this  is  the  correct  mode  of  statement ;  and 
that  though  the  prebendary  acquires  the 
right  of  presentation  because  he  is  preben- 


dary, and  in  right  of  his  prebend  or  canonry, 
the  right  when  once  acquired  becomes  his 
own  private  personal  right,  as  the  right  to 
the  underwood  he  has  cut,  or  the  grass  he 
has  mown,  or  the  fruit  he  has  gathered  from 
his  prebendal  lands. 

The  first  point  I  shall  consider  is,  what  is 
the  effect  of  a  vacancy,  in  case  of  a  pre- 
sentative  living;  and  I  take  it  to  be  clear  that 
it  immediately  gives  a  new  personal  right, 
a  right  arising  from  property  in  the  advow- 
son, but  from  the  moment  of  its  creation, 
ceasing  to  depend  upon,  or  to  be  influenced 
by  it.  Whatever  may  become  of  the  ad- 
vowson, though  the  right  to  it  instantly 
ceases,  the  right  of  presentation  continues 
untouched.  In  the  common  case,  where  a 
church  becomes  vacant  and  the  patron  dies, 
the  advowson  descends  upon  his  heir  ;  but 
to  whom  does  the  right  of  presentation 
pass  ?  To  his  heir  ?  No ;  but  to  his  per- 
sonal representative.  And  why  ?  Because 
it  is  no  part  of  the  advowson  j  it  is  a  per- 
sonal right  yielded  by  the  advowson,  a  fruit 
created  by  it,  but  it  is  no  part  of  the  advow- 
son, it  is  wholly  independent  of  it.  Fitz. 
N.B.  33  P.  puts  the  case,  and  gives  his  rea- 
son. If  a  man  be  seised  of  an  advowson 
in  gross  or  in  fee  appendant  unto  a.  manor, 
and  the  church  become  void,  and  he  die,  his 
executor  shall  present,  and  not  his  heir. 
Why?  Because  it  was  a  chattel  vested,  and 
severed  from  the  manor.  The  same  point, 
without  the  reason,  is  put  21  H.  7.  pi.  6. 
Brooke,  Present.  £  VEglise,  34.  If  I  grant 
land,  to  which  an  advowson  is  appendant  to 
husband  and  wife  in  tail,  the  husband  dies, 
the  widow  marries  J.S.,  the  church  becomes 
void,  the  woman  dies  without  issue,  J.  S. 
shall  present,  for  though  the  right  to  the 
land  is  wholly  in  me,  the  right  to  present  is 
in  him:  33  H.  6.  36  B.  If  baron  be  seised 
of  an  advowson  in  right  of  his  wife,  and  the 
church  become  void,  and  the  wife  die  before 
issue  had,  still  the  husband  shall  have  the 
presentment :  21  H.  6.  B.  Bro.  Presentment 
a  rEglise,  pi.  22.  Co.  Ltit.  120.  If  a 
manor,  with  an  advowson  appendant  be  as- 
signed to  a  widow  for  dower,  and  she  marry 
again,  and  the  church  become  void,  and  she 
dies,  her  second  husband  shall  present :  14 
H.  4.  12.  If,  whilst  a  church  is  void,  the 
patron  be  outlawed  in  trespass,  which  works 
a  forfeiture  of  goods  and  chattels,  the  king 
shall  present :  Br.  Presentment  a  FEgttse,  22, 
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"  If  a  man  have  an  advowson  for  a  term, 
and  the  church  during  the  term  become  void 
and  the  term  expire,  the  termor  shall  never- 
theless present:"  F.N.B.  34  B.  Bro.  Present- 
ment a  FEglise,  22.  Lastly,  if  a  vicarage 
become  void,  and  before  the  parson  present 
he  be  made  bishop,  he  shall  nevertheless 
present,  because  it  was  a  chattel  vested  in 
him  :  F.  N.B.  34  N.  These  authorities  ap- 
pear to  me  to  prove,  beyond  all  question, 
that  upon  a  common  preventative  benefice  a 
vacancy  creates  a  new  right  from  thenceforth, 
detached  from  and  independent  of  the  ad- 
vowson,  and  liable  to  go  in  a  different  line 
from  the  advowson. — The  next  point  I 
shall  consider  is,  what  is  the  legal  character 
of  this  right  ?  And  I  take  it  to  be  a  chattel, 
and  a  chattel  only.  I  am  aware  that  in  dif- 
ferent books  different  names  are  given  to  it, 
that  it  is  called  a  personal  thing,  annexed  to 
the  person  of  him  who  is  patron  in  expec- 
tancy at  the  time  of  the  vacancy  (Dyer,  283 
a. ;  Gibs,  797) ;  a  thing  in  right,  power,  and 
authority  (Dyer,  283  a.  Gibs.  797);  a  chose 
in  action  (Dyer,  283  a.  Gibs.  797.  Co.  Lkt. 
90).  The  fruit  and  execution  of  the  advow- 
son, not  the  advowson  itself  {Dyer,  283  a. 
Gibs.  797),  and  a  trust  in  the  hands  of  the 
patron,  by  consent  of  the  bishop,  for  the  be- 
nefit of  the  church  and  religion  (Gibs,  796); 
but  notwithstanding  all  these  descriptive  and 
figurative  expressions,  its  legal  character 
seems  to  roe  that  of  a  chattel  only.  I  am 
aware,  too,  that  in  Rex  v.  the  Archbishop  of 
Canterbury ,  (17)  where  the  question  was, 
whether  a  grant  from  the  Crown  of  the  goods 
and  chattels  of  felons  and  outlaws  would 
pass  a  right  to  present  to  the  advowson  of 
an  outlaw,  where  the  church  became  vacant 
after  the  outlawry,  Chief  Justice  Anderson 
said  (according  to  Owen)  that  an  avoidance 
was  no  chattel,  or  right  of  chattel,  which 
Mr.  Justice  Periara  denied,  but  according 
to  the  reports  in  Leonard,  Chief  Justice 
Anderson  considered  it  as  a  right,  a 
thing  in  action,  a  jus  presentandi,  but  he 
thought  the  words  "goods  and  chattels," 
not  proper  words  to  pass  it,  and  that 
they  were  confined  to  household  goods, 
money,  and  the  like  personal  things,  and 
things  in  possession;  but  Serjeant  Shuttle- 
worth,  who  argued  against  its  passing  by  the 
grant,  admitted  it  was  a  special  chattel  ca- 

(1?)  Owen,  155  >  lLeon.SOl;  4  Leon.  107. 


pable  of  being  granted;  and  Justices  Wahn- 
sley  and  Periam  both  stated  it  waa  a  chat- 
tel ;  and  though  it  may  be  immaterial  to  the 
decision  of  this  case,  what  particular  species 
of  chattel  this  may  be,  which  seems  there  to 
have  been  the  question,  it  appears  to  me, 
upon  other  authorities,  that  it  dearly  is  a 
chattel  of  some  description.  The  right  to 
present  upon  a  grant  of  the  next  presenta- 
tion cannot  differ  in  nature  from  the  right 
which  devolves  upon  the  patron  in  case  of 
vacancy  where  there  has  been  no  grant,  and 
in  such  case  Brooke  considers  the  right 
granted  clearly  as  a  chattel.  In  34  H.  d. 
27.  pi.  38.  a  grant  of  the  two  next  presen- 
tations was  made  to  J.  N.  and  his  heirs,  and 
it  was  alleged,  upon  the  first  vacancy  J.  N. 
presented,  and  upon  the  second  his  heir,  and 
4>er  Justice  Moile  the  heir  had -no  title  to 
present,  for  die  executors  ought  to  present 
in  this  case,  and  not  the  heir,  notwithstand- 
ing the  form  of  the  grant  Brooke  abridges 
this  case,  title  Chattels,  pi.  20.  and  Estates* 
pi.  51.  and  he  has  a  similar  case,  tide  Chat- 
tels, pi.  6.  and  in  each  he  gives  as  the  rea- 
son, that  the  right  to  present  in  such  a  case 
is  a  chattel.  If  one  grant  the  two  next  pre- 
sentations of  a  church  to  A,  these  are  chat- 
tels, and  if  A  die  the  executors  smdl  have 
them,  not  the  heir :  Bro.  Chattels,  pi.  20.  A 
man  grants  the  next  presentation  to  a  chnrch 
to  A  and  his  heirs,  or  lease  for  years  to  him 
and  his  heirs,  the  executor  shall  have  this 
and  not  the  heir,  for  the  heir  shall  not  have 
chattels :  Bro.  Est.  pi.  51.  A  man  grants  to 
another  the  next  presentation  to  a  benefice, 
and  the  grant  was  to  him,  his  heirs,  and 
assigns ;  and,  yet,  it  was  admitted  clearly 
that  it  was  but  a  chattel  notwithstanding  this 
word  heirs,  for  it  is  but  for  a  term,  and 
where  a  thing  is  but  a  chattel,  this  word  heirs 
cannot  make  it  an  inheritance.  The  same 
law  of  a  lease  for  twenty  years  to  A  and  his 
heirs,  Bro.  Chattels,  pi.  20.  In  the  cases  I 
have  mentioned  from  P.N.B.  33  P.  and  34 
N.,  the  right  to  present,  which  accrues  to 
the  patron  upon  a  vacancy,  is  called  a  chat- 
tel, and  so  it  must  have  been  considered,  Co. 
LkL  338.  Indeed,  how  can  an  executor  or 
administrator  have  any  right  to  it,  except  on 
die  ground  of  its  being  a  chattel  ?  The 
statutes  relating  to  administrators,  use  the 
word  "goods"  only.  By  the  13  Ed.  1. 
c.  19,  the  ordinary  shall  answer  the  debts  as 
far  as  the  goods  of  the  deceased  will  extend. 
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By  the  33  Ed.  3.  st.  1 ,  c.  1 1 ,  the  ordinary  shall 
depute  the  next  and  most  lawful  friends  of 
the  deceased  to  administer  the  goods  of 
the  deceased,  and  the  21  Hem  8.  c.5.  speaks 
of  commission  of  the  administration  of  the 
goods  of  an  intestate.  Upon  these  grounds 
it  appears  to  me,  that  upon  the  vacancy  of 
a  presentative  advowson,  a  right  and  inte- 
rest independent  of  the  advowson  accrues 
to  the  patron,  and  that  this  is  a  chattel  right 
and  chattel  interest. 

It  remains  to  be  seen,  whether  there  be 
any  thing  particular  in  this  case  to  take  it 
out  of  the  ordinary  rule  of  chattels.  And 
One  ground  insisted  upon  is,  that  this  right 
accrues  to  the  prebendary  in  right  of  his 
prebend,  and  that  it  is  commensurate  with 
his  continuance  as  prebendary,  and  that 
when  he  ceases  to  be  prebendary  the  right 
is  gone.  But  is  there  any  authority  to  war- 
rant this  conclusion  ?  I  agree  that  the  right 
accrues  to  him  in  right  of  his  prebend,  be- 
cause he  is  prebendary  ;  but  when  the  right 
has  accrued  by  the  vacancy,  I  deny  that  it 
is  dependent  upon  the  prebend,  or  to  cease 
with  it,  but  I  insist  that,  like  all  the  instan- 
ces I  have  put  in  the  early  part  of  what  I 
have  been  stating,  it  is  independent  of,  and 
unconnected  with  the  advowson,  and  a  dis- 
tinct independent  chattel.  The  case  put, 
F.  N.B.  34,  of  the  parson  who  is  made  a 
bishop,  is  upon  principle  in  point,  but  it  is 
not  the  only  case.  Co.  Lilt,  90  a.  and  388, 
in  die  case  of  a  ward,  is  in  point  also.  The 
objection  is,  that  the  chattel  interest  is  ac- 
quired not  in  his  personal,  but  in  his  corpo- 
rate character.  The  parson  in  F.  N.B.  ac- 
quires his  right,  the  very  same  species  of 
right,  in  the  same  way.  In  Co.  Lilt.  90  a. 
this  case  is  put,  "  A  tenant  holds  of  a  bi- 
shop by  knight's  service,  the  bishop  has  the 
seigniory  in  right  of  the  bishopric,  the  te- 
nant dies,  his  heir  •  within  age,  the  bishop 
either  before  or  after  seisure  dies,  neither 
the  King  nor  successor  shall  have  the  ward- 
ship, but  the  executors.  For  albeit,  the 
bishop  hath  the  seigniory  en  autre  droit,  yet 
the  wardship  being  but  a  chattel,  he  hath  tn 
his  own  right,  and  a  chattel  cannot  go  in  the 
succession  of  a  sole  corporation  unless  it  be 
in  the  case  of  the  King.  The  same  point  is 
put  more  shortly,  Co.  Lilt.  388  a.  "  If  a 
bishop  hath  a  ward  fallen  and  dieth,  the 
King  shall  not  have  the  ward,  nor  the  suc- 
cessor, but  the  executor,  and  the  ward  shall 


be  assets  in  his  hands.  So  it  is  of  a  heriot, 
relief,  or  the  like."  Now  this,  as  it  seems  to 
me,  bears  a  strict  analogy  to  the  present 
case :  the  bishop  there  has  a  seigniory  in 
right  of  his  see  ;  here,  the  prebendary  hat 
an  advowson  in  right  of  his  prebend ;  a 
chattel  accrues  from  each ;  a  wardship  in 
the  one  case,  a  right  of '.  presentation  in  the 
other.  The  wardship  goes  to  the  bishop  in 
his  own  right.  Why  shall  not  the  right  of 
presentation  in  the  other  ?  The  former  goes 
to  the  executor,  why  shall  not  the  latter  I 
The  only  difference  between  the  two  cases 
is,  that  the  wardship  is  assets;  the  right  of 
presentation  is  not,  though  the  damages  for 
an  obstruction  to  it  would  be.  But  is  this 
difference  material?  A  right  of  presentation, 
though  not  assets,  goes  to  the  executor  in 
ordinary  cases.  The  only  recognized  ex- 
ception is  in  the  case  of  the  king.  The 
constituting  assets,  therefore,  is  not  the  cri- 
terion ;  but  in  the  very  case  of  bishoprics, 
there  is  a  difference  between  the  case  of 
wardships  and  the  case  of  a  right  of  presen- 
tation; the  former  went  to  the  executor, 
the  latter  to  the  King.  Will  this,  therefore, 
furnish  a  ground  upon  which  the  defendant 
in  error  can  stand  in  this  case  ?  Can  he 
shew  that  this  is  founded  upon  the  nature 
of  the  right,  viz.  a  right  of  presentation, 
and  that  it  extends  to  all  cases  of  such  a 
right;  or  will  it  not  appear  that  it  extends 
to  all  cases  of  the  King  upon  a  tenure  in 
capite,  and  that  it  is  confined  to  the  King, 
and  that  peculiar  species  of  tenure  ?  The 
case  I  have  already  mentioned  from  Fttz- 
herbert,  viz.  the  case  of  the  parson  made 
bishop,  shews  that  it  is  not  founded  upon 
the  nature  of  the  right,  viz.  the  right  of 
presentation  ;  and  the  fact  that  it  extends  to 
cases  of  wardship,  upon  a  tenure  in  capite 
in  the  King's  case,  shews  that  the  peculiarity 
results  from  the  peculiarity  of  tenure  and 
the  rights  of  the  Crown,  and  not  from  the 
nature  of  the  right.  The  general  rule  is, 
that  a  chattel  cannot  pass  by  succession  from 
predecessor  to  successor :  Co.  Lilt.  9  a.  46 
b.  90  a.  But  by  custom  it  may ;  as  in  the 
case  of  the  Chamberlain  of  the  City  of  Lon- 
don, where,  by  the  custom  of  the  city,  a 
bond  to  the  chamberlain  for  orphanage- 
money  will  pass  to  the  successor:  Fukvoods 
case,  (18)  Byrdv.  miford;  (19)  or  it  may 

(18)  4  Co.  64.  b. 

(19)  Cro.EUs.464. 
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be  the  terms  and  conditions  of  a  tenure. 
And  it  is  to  this  I  attribute  the  peculiarity  in 
the  case  of  the  bishops,  (upon  which  great 
stress  was  laid  in  the  argument,)  rather  than 
to  the  spiritual  right  in  respect  of  which 
they  hold  their  possessions.  If,  for  instance, 
a  living  becomes  vacant,  of  which  a  bishop, 
in  right  of  his  see,  is  patron,  and  the  bishop 
dies,  the  right  to  fill  up  that  living  passes 
with  the  other  temporal  rights  of  the  see  to 
the  Crown.  And  though  the  Crown  restore 
the  temporalities  to  the  successor,  without 
filling  up  the  vacancy,  the  right  to  fill  it  up 
remains  with  the  Crown.  But  I  do  not  find 
this  to  be  the  case  with  respect  to  advowsons 
in  the  patronage  of  any  other  corporations 
sole ;  and  I  find,  that  in  the  case  of  the 
Crown  there  is  a  similar  peculiarity  in  the 
case  of  every  tenure  in  capite.  If  the  King's 
tenant  in  capite  hold  an  advowson  as  parcel 
of  his  advowson,  and  the  church  become 
void,  and  the  tenant  die  without  presenting, 
the  right  of  presentation,  if  the  heir  be  of 
full  age,  will  be  in  the  tenant's  executors ; 
but  if  the  heir  be  within  age,  the  right  will 
be  in  the  Crown.  Upon  what,  then,  does 
this  right  to  the  Crown  depend  ?  Clearly  not 
upon  the  spiritual  nature  of  the  property, 
because  it  is  a  right  of  presentation  ;  for  if 
the  heir  were  of  full  age  he  would  have  it, 
but  upon  this,  that  according  to  the  terms 
and  conditions  of  the  tenure,  if  the  land 
came  to  the  Crown  for  wardship  or  otherwise, 
whilst  the  church  was  void,  the  right  of  fill- 
ing up  the  church  should  be,  not  in  the  exe- 
cutors  of  the  tenant,  but  of  the  Crown.  And 
in  the  same  way  in  the  case  of  a  bishopric, 
the  right  of  the  Crown  may  be  foundedupon 
this,  that  according  to  the  terms  and  con- 
ditions of  a  tenancy  of  the  bishop  (for  every 
bishop  always  held  of  the  crown),  whenever 
a  bishopric  became  vacant,  the  right  of  fill- 
ing up  all  vacant  churches  within  the  pa- 
tronage of  the  see  should  be,  not  in  the 
executors  of  the  bishop,  but  in  the  Crown. 
This,  as  it  seems  to  me,  accounts  satisfac- 
torily for  the  peculiarity  of  the  case  of  the 
bishops,  puts  them  upon  the  same  footing 
as  other  tenants  in  capite,  (Co.  LiU.  70  6.) 
and  makes  the  peculiarity  of  their  case  in* 
applicable  to  the  present* 

The  only  remaining  argument  against  the 
plaintiff  below  (I  believe)  is  founded  upon 
the  case  of  donatives.  But  when  the  dis- 
tinction between  donatives  and  presentative 


benefices  is  considered,  and  attention  is  paid 
to  the  ground  upon  which  Repmgtoni.  Tom" 
worth  School  (20)  was  decided,  the  case  of 
donatives,  as  it  seems,  will  furnish  no  argu- 
ment which  can  bear  upon  this  case.  In 
case  of  a  presentative  benefice,  there  is  a 
duty  upon  the  patron  to  present.  The 
public  is  considered  as  having  an  interest 
in  there  being  a  prompt  and  speedy  present- 
ment. A  neglect  is  punished  by  lapse. 
This  is,  I  apprehend,  the  foundation  of  the 
right  die  law  creates  when  a  vacancy  oc- 
curs ;  the  right  is  the  consequence  and  off- 
spring of  the  duty  ;  but  in  case  of  a  dona- 
tive, the  law  recognises  no  such  duty,  and 
the  miserable  report  of  thejcase  we  have  in 
Wilson,  states  as  the  ground  of  the  decision, 
that  in  the  case  of  a  donative  there  is  no 
lapse.  I  am  aware  that  it  was  said  arguendo 
in  Colt  v.  Glover,  (21)  that  it  had  been  agreed 
in  Gaire  ats.  FahrchUd,  that  the  ordinary 
might  sequester  a  donative  if  the  patron  would 
not  present ;  and  that  according  to  the  re- 
port in  Yelo.  61.  Gandy,  Fenner,  YeherUm, 
and  Williams  (against  Chief  Justice  Popham) 
held,  that  the  ordinary  might  compel  the  pa- 
tron to  collate  some  clerk;  but  this  point  was 
not  necessary  to  be  decided  in  that  case,  for 
the  only  points  were,  whether  the  incumbent 
could  resign  to  his  patron,  and  whether  bis 
resignation  was  good.  1  do  not  find  this 
point  mentioned  in  the  contemporaneous  re- 

rorts,  Cro.  Jac.  G3,  Moore,  765,  or  in  Co* 
tit.  344  a.  which  contains  the  substance  of 
this  case.  I  have  never  heard  of  any  in- 
stance of  a  proceeding  in  the  spiritual  court 
to  compel  the  filling  up  a  donative ;  and  the 
case  of  Repington  v.  Tammorth  School  ap- 
pears to  me  to  have  proceeded  on  the  sup- 
position, that  there  was  no  power  to  com- 
pel the  patron  of  a  donative  to  fill  the 
church,  and  that  the  necessity,  therefore, 
of  raising  a  personal  right  detached  from 
and  independent  of  the  advowson  did  not 
arise.  Why  should  the  question  of  lapse 
have  been  mentioned,  except  to  shew  this 
distinction  between  a  common  benefice  and 
a  donative,  that  in  the  latter  it  was  optional 
in  the  patron  to  fill  the  church  or  not ;  and 
that  the  law,  therefore,  did  not  raise  a  chat- 
tel out  of  the  inheritance9  as  in  the  case  of 
a  common  benefice,  because  until  the  patron 
took  the  step  to  fill  the  church,  it  was  not 
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certain  he  would  ever  fill  it,  and  until  he 
chose  to  exercise  his  right,  it  would  remain 
in  the  inheritance  as  part  and  parcel  of  the 
estate*  Upon  these  grounds  I  am  of  opi- 
nion that  the  case  of  a  donative  is  distin- 
guishable from  this  case,  and  that  we  are 
not  warranted  by  the  case  in  Wilson  to  take 
this  out  of  the  ordinary  case  of  preservative 
benefices.  The  point,  that  the  prebendary 
is  a  spiritual,  and  not  a  lay  corporation,  I  do 
not  particularly  notice,  because  it  is  clear  the 
prebendary  baa  no  cure  of  souls,  his  func- 
tions are  not  of  necessity  spiritual,  the  fill- 
ing up  his  church  is  not  a  spiritual  function. 
Until  the  statute  of  18  and  14  Car.  2.  c.  4. 
he  might  have  been  a  layman,  and  though 
spiritual  persons  have  an  advantage  over 
laymen  in  knowing  the  merits  and  talents  of 
the  members  of  their  own  profession,  it  is  to 
be  presumed,  that  when  laymen  have  the 
distribution  of  any  church  preferment,  they 
will  act  conscientiously  in  bestowing  it  accord- 
ing to  the  best  judgment  they  can  form  for 
themselvesTor  can  obtain  from  the  opinion  of 
others.  Upon  the  whole,  therefore,  I  am 
of  opinion,  that  in  the  case  of  a  preservative 
benefice,  as  this  is,  a  vacancy  separates  from 
the  inheritance  a  right  of  presentation,  that 
that  right  is  a  chattel  interest,  that .  it  vests 
in  the  prebendary,  not  in  his  corporate  but 
in  his  individual  capacity,  and  that  there  is 
nothing  which  will  justify  us  in  saying  that 
it  shall  not  take  the  direction  and  be 
subject  to  all  the  incidents  of  an  ordinary 
chattel. 

Whilst  I  was  considering  this  case,  I  thought 
it  proper  to  endeavour  to  get  what  light  I 
could  upon  the  position  in  Co.  Litt.  90.  and 
388,  that  the  bishop's  ward  would  go  to  his 
executors,  because  that  is  one  of  the  main 
grounds  upon  which  my  opinion  rests ;  and 
had  that  position  appeared  erroneous,  my 
opinion  might  have  been  different.  In  my 
search,  I  met  with  two  cases,  which  I  dunk 
right  to  mention,  one  in  40  Ed.  8.  14,  and 
the  other  in  2  H.  4.  19.  In  the  first,  the 
Bishop  of  Lincoln  brought  a  writ  of  ward, 
and  counted  that  the  infant's  ancestor  held 
of  him  by  knight's  service.  Belknap  plead- 
ed in  abatement,  that  the  ancestor  died  in 
the  lifetime  of  the  preceding  bishop.  Can- 
dish,  for  the  bishop,  said,  he  might  hold  of 
us  in  our  own  right.  Belknap  thereupon 
pleaded,  that  he  held  of  the  predecessor  as  in 
right  of  his  church,  and  died  in  his  time,  and 
,  Vol.  V.  K.B. 


said  that  in  such  case,  the  plaintiff  should 
have  supposed  in  his  writ  that  the  ancestor 
held  of  the  preceding  bishop,  and  he  prayed 
judgment,  not  in  bar,  but  of  the  writ.  The 
plaintiff  was  driven  to  maintain  his  writ,  and 
then  he  pleaded,  that  he  died  after  the  pre- 
ceding bishop.  Sed  per  Chief  Justice  Thorpe, 
he  might  have  died  whilst  the  temporalities 
were  in  the  King's  hands,  and  then  the  ward 
would  belong  to  the  King.  You  must  plead, 
that  he  died  in  your  time :  which  was  done, 
and  issue  was  joined  thereon.  Upon  this, 
the  reporter  makes  this  note :  "  It  seems  to 
me,  by  the  opinion  here  of  this  book,  that  if 
a  ward  fall  in  the  time  of  a  bishop,  and  the 
bishop  die,  and  the  King  present  another 
bishop,  the  infant  being  within  age,  the  King 
shall  not  have  the  ward,  nor  the  executors 
of  the  former  bishop,  but  the  successor. 
But  that  if  it  fall  whilst  the  temporalities  are 
in  the  King's  hands,  the  King  shall  have  it. 
This  certainly  is  the  inference  from  the  de- 
fendant's pleading  the  matter  in  abatement, 
and  not  in  bar ;  for  it  assumes  that  it  would 
have  been  a  better  writ  had  it  stated,  that 
the  tenant  died  in  the  preceding  bishop's 
time.  Brooke  notices  this  case,  Gard.  pi.  9, 
and  adds,  quod  nota  et  videtur,  if  he  die  in 
the  life  of  the  predecessor,  the  executor  shall 
have  It,  and  not  the  new  bishop ;  and  he 
refers  to  2  H.  4. 16,  and  1 1  H.  4.  80,  (which 
I  cannot  find.)  I  do  not  find  this  case  in 
Fitz.  In  2  H.  4. 19,  the  Bishop  of  Lincoln 
brought  a  writ  of  ravishment  of  ward,  and 
it  was  said  to  have  been  held  for  clear  law, 
that  if  a  bishop's  tenant  die,  his  heir  within 
age,  and  the  bishop  die  without  seising  the 
ward,  the  successor  may  seise  him,  and  shall 
have  a  writ  of  ravishment  of  ward  against 
any  that  takes  him  out  of  his  possession, 
and  some  said,  the  successor  might  have  a 
writ  of  ward.  Quod  quare.  And  it  was 
laid  down  there,  as  it  had  been  in  2  H.  4. 
14,  that,  upon  ravishment  of  ward,  it  was 
not  sufficient  to  impeach  the  plaintiff's  tide ; 
defendant  must  shew  a  title  to  remove  him, 
for  possession  is  sufficient,  except  against 
title.  Fitzh,  Gard.  pi.  78.  notices  the  posi- 
tion, that  some  said,  "  Successor  might  have 
a  writ  of  ward ;"  and  makes  no  comment 
or  query.  Bro.  notices  it  also,  Gard.  28 .  and 
Ravishment  de  Gard.  7,  and,  in  the  former 
case,  inserts  "  Q."  and  in  the  latter,  "  quod 
quaere ;"  but  whether  the  query  is  to  note 
his  own  doubt,  or  the  query  in  the  Year 
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Book,  may  perhaps  be  inferred  from  his 
quod  not  a,  &c.  to  the  case  of  40  Ed.  2,  bat 
not  otherwise.  The  latest  of  these  two 
cases  is  two  centuries  before  the  time  when 
Lord  Coke  published  his  Comment  upon  Lit- 
tleton ;  and,  from  the  decisive  manner  in 
which  he  states  the  point,  there  can  be  little 
doubt,  but  that  what  was  matter  of  doubt 
in  the  time  of  Henry  4.  had  become  matter 
of  legal  certainty  before  the  time  of  James  1. 
The  matter  would  be  likely  frequently  to 
occur,  and,  therefore,  was  not  likely  to  re- 
main unsettled  for  two  centuries. 

I  have  not  relied  on  the  Prebendary* $ 
case,  24  Ed.  3.  26,  because  he  might  pro- 
ceed for  damages  only,  and  not  for  a  writ 
to  the  bishop.  And  yet  his  right  to  da- 
mages would  be  founded  upon  this,  that  the 
right  of  presentation  was  a  chattel  and  part 
of  his  personal  estate.  Upon  the  whole,  I 
am  of  opinion,  that  the  plaintiff  is  entitled 
to  our  judgment,  and  has  a  right  to  a  writ 
to  the  bishop. 

Lord  Tenterden,  after  stating  the  case, 
said — The  question  is,  whether  the  adminis- 
tratrix be  entitled  to  present  ? 

The  Court  of  Common  Pleas  held,  that 
she  was  not  entitled,  and  gave  judgment  for 
the  defendants  ;  upon  which  a  writ  of  error 
has  been  brought,  and  the  case  has  been 
argued  before  us  with  great  ability  and  learn- 
ing. It  does  not  appear  that  such  a  ques- 
tion has  ever  been  presented  to  a  court  of 
law  before  the  present  occasion,  nor  what 
practice  has  prevailed  in  such  cases. 

Some  points  are  settled  by  many  deci- 
sions. If  a  person,  seised  in  his  natural 
capacity  of  an  advowson  of  a  presentative 
benefice,  either  appendant  or  in  gross,  whe- 
ther seised  in  fee  or  for  life,  dies  after  the 
avoidance  of  the  benefice,  the  presentation 
for  that  turn  belongs  to  the  executor,  and 
not  to  the  heir  or  remainder-man. 
,  So,  if  a  wife  seised  of  an  advowson  dies 
after  vacancy,  the  husband  shall  present,  al- 
though she  die  without  having  had  issue, 
and  he  does  not  .become  tenant  of  the.  ad- 
vowson by  the  curtesy.  For  this  the  21 
H.  6.  26  b.  has  been  quoted. 

It  is  clear,  also,  that  if  the  next  presenta- 
tion be  granted,  either  by  a  natural  or  politic 
person,  before  avoidance,  this  is  considered 
in  law  as  die  grant  of  a  chattel,  and  the  turn 
shall  go  to  the  executor,  and  not  to  the 


heir  of  the  grantee,  even  though  the  grant 
be  made  in  words  to  the  grantee  and  his 
heirs.  In  this  case,  the  thing  granted  most 
necessarily  be  a  chattel,  is  not  lor  the  life  of 
any  one  or  more,  nor  does  it  convey  an  in- 
terest in  fee  or  tail*  for  those  are  perpetual, 
and  this  only  temporary. 

In  the  case  of  a  presentative  benefice  and 
a  natural  person,  the  void  turn  in  the  hands 
of  the  owner  of  the  advowson  is  also  called 
a  chattel,  and  on  that  account  said  to  pass 
to  the  executor.  In  the  time  of  Queen 
Elizabeth,  a  question  arose,  whether  it  should 
pass  by  a  grant  oibona  et  eaialla  vtlagait- 
rum  made  by  King  Edward  the  Fourth. 
The  Court  of  Common  Pleas,  in  which  the 
case  arose,  was  not  unanimous  on  the  ques- 
tion ; — it  does  not  appear  that  any  judg- 
ment was  given.  Another  point  arose, 
upon  which,  it  should  seem,  that  judgment 
might  have  been  given  for  the  Queen,  with- 
out deciding  this  point.  '  The  case  will  be 
found  in  Owen,  155,  and  1  Leon,  201,  and 
4  Leon,  107.  Justice  Periam  is  reported 
to  have  said,  that  the  presentation  was  a 
chattel,  for  if  the  patron  dieth,  the  executor 
shall  present,  for  it  was  a  chattel  vested  in 
the  testator."  Chief  Justice  Anderson  ap- 
pears to  have  thought  otherwise ;  he  says, 
" A  man  cannot  be  said  to  have  a  chattel, 
but  where  he  is  possessed  of  it,  and  here, 
this  interest  is  but  jus  presentandi" 

In  the  case  of  a  donative,  whereof  a  na- 
tural person  dies  seised,  a  contrary  rule  baa 
been  laid  down,  and  it  has  been  decided,  that 
the  executor  is  not  entitled:  2  Wills,  150. 

I  have  not,  however,  found  any  sufficient 
reason  for  a  distinction.  The  reasons  of 
the  judgment  do  not  appear  in  the  report. 
It  may  have  been,  that  the  Court  thought 
the  rule  as  to  presentative  benefices  not  well 
founded,  and,  therefore,  not  to  be  extended. 
A  donative,  however,  is  of  so  peculiar  a  na- 
ture, that  it  does  not  seem  to  furnish  any 
argument  of  general  weight. 

There  is  one  instance  mentioned  in  the 
books,  which,  I  must  own,  I  cannot  but  con- 
sider as  an  exception  to  the  rule  even  in  the 
case  of  a  presentative  benefice  and  a  natural 
person. 

If  the  King's  tenant  by  knight  service  t» 
capite  died  after  vacancy,  his  heir  within 
age,  the  King  presented.  It  is  said,  that 
this  was  a  prerogative  right ;  and  that, 
therefore,  no  argument  can  be  drawn  from 
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it    The  King  certainly  may  take  a  chattel 
by  virtue  of  his  prerogative,  but  there  is  no 
reason  for  his  doing  so  when  there  exists 
another  person  capable  of  taking.     And  if 
the  void  turn  had  been  severed  from  the  ad- 
voweon,  and  become  a  chattel,  the  preroga- 
tive right  of  wardship  could  not  attach  upon 
it,  for  that  could  only  attach  upon  what 
descended  to  the  ward.     If  the  heir  were 
of  full  age,  there  is  no  authority  for  saying, 
that  the  nature  of  the  tenure  would  prevent 
the  executor  from  presenting  as  in  the  case 
of  tenure  in  soccage.     If  the  void  turn  were 
not  considered  as  severed  from  the  inherit- 
ance, but  still  remaining  parcel  of  it,  the 
King's  right  to  present  would  be  clear,  and 
the  right  having  once  vested  in  the  Crown, 
would  remain  in  the  Crown  by  virtue  of  the 
prerogative,  notwithstanding  the  heir  attain- 
ing his  age ;  and  this  upon  the  general  rule, 
that  a  matter  once  vested  in  the  Crown  can- 
not pass  but  by  special  grant  of  record.     If 
the  case  of  the  tenant  in  capite  be  considered 
as  an  exception  to  the  general  rule,  that 
case,  as  well  as  the  case  of  a  donative,  will 
shew,  that  even  where  a  natural  person  is 
seised  of  the  advowson,  the  right  of  the 
executor  is  not  universally  acknowledged. 
But  the  question  now  before  the  Court  does 
not  arise  on  the  case  of  a  natural  person. 
The  intestate  was  seised  of  the  advowson  in 
his  politic,  and  not  in  his  natural  capacity. 
If  he  had  presented,  he  would  have  pre- 
sented not  in  his  personal  right,  but  in  right 
of  his  prebend.     And  the  question,  there- 
fore, is,  whether  the  rule  admitted  to  pre- 
vail generally  in  the  case  of  natural  persons, 
and  so  far  as  regards  a  presentative  benefice, 
with  one  exception  only,  (if  there  be  one,)  is 
to  be  extended  to  a  person  seised  in  a  po- 
litic capacity ; — and  I  must  say,  I  think  it  is 
not.     I  have  not  found  any  reason  satisfac- 
tory to  my  own  mind  for  considering  the 
void  turn  as  a  chattel,  on  a  question  between 
the  heir  and  executor  of  a  natural  person. 
The  turn  is  not  assets  ;  nothing  can  be  made 
of  it  for  the  payment  of  debts  ;  and,  there- 
fore, the  rule  cannot  be  founded  upon  any 
consideration  of  that  kind.     I  do  not  think 
the  want  of  a  satisfactory  reason  to  be  a 
sufficient   ground    for  overturning  a  rule 
grounded  upon  the  authority  of  decisions, 
and  of  a  practice  long  continued.    But  when, 
as  at  present,  a  question  arises,  whether  such 
a  rule  shall  be  applied  to  a  new  case,  I  think 


the  want  of  such  a  reason  authorizes  me  to 
say,  that  it  ought  not  to  be  so  applied,  if 
any  distinction  between  the  cases  can  be 
discovered.     It  is  true,  that  a  successor  in 
a  sole  corporation  cannot,  according  to  ge- 
neral rules,  take  a  chattel  by  succession ; 
but  it  is  also  true,  that  a  sole  corporation 
cannot  in  that  character  take  a  chattel ;  and 
though  granted  to  the  corporator  an<J  his 
successors,  it  will  vest  in  him,  not  in  his 
politic  or  corporate,  but  in  his  natural  capa- 
city :  ArundeVs  case*  (£2)     And  if  a  sole 
corporation  cannot  take  a  chattel  by  grant, 
how  happens  it  that  the  void  turn  shall  be- 
come a  chattel  vested  in  the  corporator  ? 
Can  vacancy  so  far  change  the  nature  of  the 
thing  as  to  vest  that  right  in  him  in  his  na- 
tural capacity,  which  before  vacancy  he  had 
in  his  politic  capacity?     The  only  authority 
that  I  have  met  with  in  support  of  such  a 
doctrine  is  in  Fttzherbert,  N.  B.  34  N.     It 
is  there  said,  "  If  a  vicarage  happen  void, 
and  before  the  parson  presents  he  is  made 
a  bishop,  yet  he  shall  present  to  this  vicar- 
age, because  it  was  a  chattel  vested  in  him." 
This  proposition  is  not  supported  by  a  re- 
ference to  any  decision,  and  rests,  therefore, 
upon  the  authority  of  Fitzherbert,  which  is 
certainly  entitled  to  great  respect.     But  if 
the  opinion  of  that  learned  Judge  was  ground- 
ed only  upon  the  prevalent  notion,  that  a 
void  turn  was  a  chattel,  and  this  can  be 
shewn  inapplicable  to  the  case  of  a  politic 
person,  it  will  lose  its  weight.     Standing 
alone  as  it  does  I  cannot  think  it  sufficient 
to  bind  the  judgment  of  the  Court.     In  the 
case  itself,  however,  there  is  no  necessary 
change  in  the  nature  of  the  right ;  the  pre- 
sentment would  be  made  by  a  person  in 
whom  the  right  had   at  one  time  vested. 
The  same  events  might  happen  on  the  trans- 
lation of  a  bishop,  but  I  have  not  found  by 
whom  the  presentation  has  been  made  under 
those  circumstances.     The  presentation  of 
the  Crown  on  the  death  of  a  bishop  appears 
to  me,  for  the  reason  that  I  shall  mention 
hereafter,  to  be  inconsistent  with  this  opi- 
nion of  Filzherbert,     And  if  this  opinion  of 
Filzherbert  be  law,  a  presentation  by  the 
prebendary  himself  will  not  be  made  in  his 
politic,  but  in  his  natural  capacity ;  not  in 
right  of  his  prebend,  but  in  his  personal 
right — and  he  might  make  his  presenta- 
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tion  in  the  same  form  a«  a  natural  person, 
and  without  naming  himaelf  prebendary, 
which  I  apprehend  to  be  contrary  to  all 

Sractice,  as  it  certainly  is  contrary  to  the 
ist  presentment  to  this  very  benefice,  of 
which  a  copy  is  quoted  at  length  by  the  Lord 
ChiefJustice. 

Jt  is  clear  that  the  administratrix  cannot 
present  in  right  of  the  prebend,  because  the 
prebend  is  not  vested  in  her.  If,  therefore, 
she  be  allowed  to  present,  she  must  present 
in  a  right  different  from  that  in  which  the 
intestate  would  have  presented,  and  this  will 
not  be  conformable  to  the  general  rights  of 
an  administrator,  which  are  those  only  that 
belonged  to  the  person  or  personal  property 
of  the  intestate.  She  is  the  administratrix 
of  the  personal  rights  and  property  of  the 
intestate,  but  I  find  no  authority  for  saying 
that  she  is  the  administratrix  of  bis  politic 
rights  or  property  also. 

It  is  not  necessary  in  the  present  case  to 
decide  in  whom  the  right  is.  It  is  suffici- 
ent for  the  purpose  of  this  judgment  to  say, 
that  it  is  not  in  the  plaintiff.  My  opinion 
would,  however,  have  been  less  satisfactory 
to  my  own  mind*  if  I  had  not  been  able, 
also,  to  form  an  opinion  as  to  the  person 
entitled  to  present.  Whether,  with  that 
addition,  it  will  be  satisfactory  to  others,  it 
is  not  for  me  to  say.  In  my  opinion,  the 
right  is  in  the  successor.  But,  if  the  na- 
ture of  it  be  such  as  that,  according  to  any 
rule  of  law,  it  cannot  pass  to  the  successor, 
yet  it  will  not  necessarily  follow  that  it  should 
pass  to  the  executor ;  it  may  devolve  upon 
the  Crown  for  want  of  title  in  any  other 
person. 

If  the  right  be  considered  as  parcel  of  the 
inheritance,  it  will  pass  with  the  inheritance 
to  the  successor.  The  only  ground  for  say- 
ing, that  the  right  shall  not  pass  to  the  suc- 
cessor, is,  that  it  has  been  severed  from  the 
inheritance,  and  is  become  a  chattel.  I 
have  already  intimated,  that  I  have  found 
no  satisfactory  reason  for  preferring  the 
executor  to  the  heir,  even  of  a  natural  per- 
son. The  case  in  Dyer,  283  a,  has  been 
often  quoted  on  this  point.  The  case  was 
this  : — A  patron  granted  the  first  and  next 
presentation  and  advowson  of  a  church,  and 
the  right  of  presenting  to  the  same  then  be- 
ing vacant,  so  that  the  grantee  might  nomi- 
nate and  present  a  fit  person  for  that  one 
turn  only.     Neither  party  presented  within 


the  six  months,  and  the  ordinary  collated 
by  lapse.  The  church  became  void  again. 
Both  parties  presented :  the  clerk  of  the 
grantor  was  admitted.  The  grantee  brought 
a  quare  mpedit,  and  judgment  was  given 
against  him.  Six  judges  appear  to  have 
held,  that  the  grant  of  the  present  avoidance 
was  void ;  "  for,"  says  the  reporter,  who 
was  one  of  the  six,  "  it  is  a  mere  personal 
thing  annexed  to  the  person  of  him  who  was 
patron  in  expectancy  at  the  time  of  the  va- 
cancy ;  and  also  a  thing  in  right,  power,  and 
authority ;  and  also  a  chose  in  action,  and, 
in  effect,  the  fruit  and  execution  of  the  ad- 
vowson, and  not  any  advowson.  And  yet, 
the  executors  shall  have  it  by  privkieof  law." 
It  is  to  be  observed,  that  this  was  die  case  of 
a  natural  person.  The  expression, tt  a  mere 
personal  thing,"  is  suited  to  such  a  case ; 
the  phrase  a  mere  prebendal  thing,  would  not 
be  less  suited  to  the  case  of  a  prebendary : 
the  words  "  a  thing  in  right,  powear,  and  au- 
thority," may  be  applied  to  a  prebendary*  a 
prebendal  right,  power,  and  authority ;  the 
words  "  the  fruit  and  execution  of  the  ad- 
vowson, and  not  the  advowson,"  are  appli- 
cable to  either  case.  The  only  phrase  that 
leads  to  the  exclusion  of  the  heir  or  succes- 
sor is  the  expression  "  a  chose  in  actioa;" 
and  this  is  altogether  unnecessary  to  the 
judgment,  which  may  be  well  supported 
upon  the  other  expressions  used  by  the  re- 
porter. In  the  present  times,  I  apprehend, 
such  a  question  would  be  decided*  upon  a 
more  solid  and  less  technical  and  subtle 
ground,  namely,  the  prevention  of  simony. 

If  in  the  case  before  the  Court  it  be  held 
that,  the  administratrix  is  entitled  to  present, 
it  cannot  be  denied  that  a  right  generally 
annexed  to  a  prebend  will,  m  the  particoJan 
instance,  be  exercised  not  merely  by  a.  per- 
son  who  has  not  the  prebend*  but  by  a  per- 
son claiming,  as  if  he,  from  whom- the  title 
is  derived,  and  who  had  the  advowson  in 
his  politic  capacity,  had»  in  feet,  held  it  in 
his  natural  capacity.  A  decision  to  this 
effect  will  be  contrary  to  the  nature  of  the 
right.  A  decision  against  the  administratrix 
will  be  contrary  to  the  general  rule  by  which 
a  void  turn  is  considered  a*  a  chattel  in  the 
case  of  a  natural  person,  A  choice  muss  be 
made  between  these  two  difficulties.  In  my 
opinion,  the  principles  of  law  will  be.  less 
violated  by  holding  that  the,  void  turn  is  net 
a  chattel  in  this.  case,  of-  a,  corporation -sole, 
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and  thereby  giving  the  presentation  to  the 
successor,  who  will  present  in  right  of  the 
prebend  to  which  the  advowson  belongs, 
than  by  holding  it  to  be  a  chattel,  and 
thereby  severing  the  presentation  for  this 
turn  from  the  prebend. 

If  it  be  said  that  such  a  severance  takes 
place  under  a  grant  of  the  next  presentation, 
which  before  the  restraining  statutes  would 
have  been  good  against  the  successor  of  a 
prebendary  or  bishop,  and  may  still  be  good 
against  the  grantor  himself  (as  in  the  case 
of  the  archbishops'  options,  which  take  effect 
under  grants  of  the  next  avoidance  sonde 
by  the  bishops  of  the  province),  and  that  in 
these  cases  the  right  ia  exercised  by  a  person 
in  whom  the  politic  character,  to  which  the 
sight  belonged,  in  not  vested,  I  answer,  that 
in  those  cases  the  right  of  the  grantee  is 
derived  from  the  poUtie^xharacter  of  the 
grantor,  who  is  capable  of  making  the  grant, 
and  does,  in  met,  make  it  in  his  corporate 
capacity.  Whereas  an  administrator  can 
derive  nothing  from  the  politic  character  of 
the  intestate,  not  being  the  representative  of 
that  diameter,  but  of  the  person  only-  And 
although  a  right  to  pfesent  on  the  next 
avoidance  may  be  made  a  chattel  by  the  act 
of  a  party,  it  does  not  follow  that  it  shall 
become  a  chattel  by  operation  of  law.  I  am. 
not  aware  that  in  any.  case  the  nature  of  a 
right  is  changed  by  the  mere  operation  of 
the  law,  working  by  itself  without  any  act 
of  the  party.  In  the  case  of  a  natural'  per* 
son  the  nature  of  the  right  is  not  changed 
by  giving  the  presentation  to  the  executor : 
it  is  only  a  preference  of  one  representative 
to  another,  the  heir  as  well  as  the  executor 
being  a  representative  of  the  deceased*  It 
may  be  asked,  how,  then,  does  the  executor 
become  entitled  to  rent  due  in  the  life  of 
the  prebendary?  I  think  there  is  a  manifest 
distinction  between  a  rent  and  a  presenta- 
tion. The  rent  is  intended  fbr  the  mainte- 
nance of  the  prebendary ;  it  can  be  enjoyed 
and  used  in  his  personal  capacity  only,  and 
not  in  his  politic  capacity*  It  is  assets  in 
the  hands  of  his  executor,  and  nothing  re- 
mains to  be  done  to  give  or  to.  accompany 
the  present  right  to  receive  it ;  whereas  a 
presentation  is  an  act  to  be  done,  and  must 
be  accompanied  by  a. right  to  do  it* 

Thus  far  I  have  treated  the  question  an 
principle  only,  and  as  if  the  law  furnished  no 
decision  or  authority  in  favour,  of  my  opi- 


nion* But  the  case  of  a  bishop  dying  after 
avoidance,  and  before  presentation,  does,  as 
I  think,  furnish  an  authority.  In  that  event 
the  king  is  entitled  to  the  presentation,  Co. 
Litt.  38 8  a.,  as  he  is  if  the  benefice  become 
void  during  the  vacancy  of  the  see.  This 
is,  however,  said  to  be  by  virtue  of  the  pre- 
rogative, and  so  in  one  sense  it  is ;  but  the 
matter  is  open  to  observations  similar  to 
those  which  I  have  already  made  on  the  case 
of  the  tenant  in  capite.  It  seems  agreed 
that  the  king's  right  is  by  reason  of  the 
temporalities  vested  in  him.  A  ward,  relief, 
heriot,  &c  passed  to  the  executor,  and  were' 
assets  in  his  hands.  All  of  these,  however, 
were  considered  in  law  as  chattels  from  the 
beginnkig,  and  came  to  the  bishop  as  chat- 
tels. Guardian  in  chivalry  may  grant,  by 
deed  or  without  deed,  the  wardship  of  the 
lands*  or  of  the  heir,  or  both,  to  another, 
Litt.  s.  lift.  The  reason  for  the  power  of 
assigning  without  deed*  given  by  Lord  Coker 
isy  that  the  wardship  is  an  original  chattel 
during  the  minority,  derived  out  ef  no  free- 
hold. Co.  Litt.  85  a.  If  the  turn  had  be- 
come a  chattel,  it  must  have  ceased  to  be 
parcel  of  the  temporalities,  and  must  have* 
vested-  in  the  bishop  in  his  personal  or  na- 
tural character,  and  so  have  passed  to  his 
executors,  as  die  void  turn  in  the  present 
ease  is  alleged  to  do.  The  inference  to  my 
mind,  therefore,  is,  that  the  void  turn  in 
that  case  of  a  corporation  sole  has  not  been1 
considered  as  a  chattel,  but  as  still  remain- 
ing parcel  of  the  inheritance  and' of  the  tern* 
poralities,  and  being  thus  vested  in  the 
crown,  the  prerogative  right  would  attach- 
upon  it  in  full  force,  and  it  would  remain  ra- 
the crown  riotwithstanding  restitution  of  the 
temporalities  to  the  successor,  such  restitu- 
tion not  being  accompanied  with  a  special 
grant  of  the  particular  presentation.  In 
Co.  Lkt.  SSS  a*  the  reason  given  against  the 
right  of  the  executor  of  the  bishop  is,  that 
nothing  can  be  made  of  the  presentment. 
It  is, obvious  that  this  reason  will  apply  with 
equal  force  to  the  executor  of  a  natural 
person,  and  it  seems,  therefore,  that  thie 
reason  cannot  have  been  the  foundation  of 
the  rule,  nor  can  I  think  that  the.  rule  is 
founded  upon  any  other  reason,  except  that 
of  the  presentation  remaining  and  passing  an 
part  of  the  temporalities. 

I  have  hitherto  purposely  abstained  from 
offering,  any  argument  from  the  presumed 
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intention  of  the  founder  of  the  prebend/ 
We  are  not  judicially  informed  of  the  foun- 
dation of  this  particular  prebend.  Speaking 
of  prebends  generally,  I  believe  their  foun- 
dations to  be  various,  some  by  the  diocesan, 
some  by  the  crown,  and  some  by  private 
persons.  But,  whoever  may  have  been  the 
founder,  I  conceive  the  object  of  the  foun- 
dation to  have  been  the  maintenance  of  the 
prebendary,  and  that,  where  an  advowson 
formed  part  of  the  foundation,  it  was,  at 
least,  thought  probable  by  the  founder  that 
the  prebendary  might  become  the  incum- 
bent, and  so  derive  his  maintenance  from 
the  -  benefice,  if  it  was  not  absolutely  in- 
tended that  he  should  do  so.  This  opinion  or 
intention  of  the  founder,  will  be  best  carried 
into  effect  by  holding  the  void  turn  to  be 
parcel  of  the  inheritance,  and  so  to  pass  to 
the  successor,  because  the  successor  will  be 
thereby  enabled  to  present  himself,  which 
he  cannot  do  if  the  turn  passes  to  the  exe- 
cutor of  his  predecessor.  And,  if  the  an- 
nexation of  the  advowson  to  the  prebend  be 
considered  as  a  trust  intended  to  be  vested 
in  the  prebendary,  and  to  be  executed  only 
by  the  prebendary,  this  intention  will  cer- 
tainly be  defeated  by  allowing  an  executor 
to  present.  It  is  true,  that  before  the  sta- 
tute 13  and  14  Car.  2.  a  prebendary  might 
have  been  a  layman,  and  incapable  of  hold- 
ing the  benefice ;  but  this  was  certainly  con- 
trary to  general  practice,  and  I  appre- 
hend also,  contrary  to  the  general  policy  of 
the  law.  And,  although  this  fact  may  di- 
minish the  weight  of  observations  derived 
from  the  ecclesiastical  character  of  a  pre-' 
bendary,  yet  it  does  not  affect  his  corporate 
character,  nor  the  nature  of  the  supposed 
trust.  My  judgment  is  grounded  upon  that 
character,  and  it  is  upon  consideration  of 
the  nature  of  the  right,  as  vested  in  the  po- 
litic and  not  in  the  natural  person,  and  upon  . 
the  want  of  any  sufficient  reason  for  the 
role  that  has  prevailed,  and  must  still  pre- 
vail, unless  altered  by  an  authority  superior 
to  that  of  this  court  in  the  case  of  natural 
persons,  that,  I  think,  that  rule  ought  not 
to  be  applied  to  the  case  of  a  corporation 
sole,  and  that  the  void  turn  must  be  con- 
sidered as  parcel  of  the  inheritance  passing 
to  the  successor,  and  not  as  a  chattel  se- 
vered from  it  and  passing  to  the  personal 
representative  of  the  prebendary. 

Judgment  reversed. 


But,  we  understand,  that  the  case  is  car* 
ried  up  by  writ  of  error  to  the  House  of 
Lords. 


1827.    I 
July  4.  J 


TOPE  AMD  ANOTHER,  ASSIGNEES 
OF  FORD,  V.  HOCKIN,  GENT. 


Bankrupt* 

1.  The  assignees  of  a  bankrupt,  though 
.neither  of  them  be  the  petitioning  creditor, 
cannot  avail  themselves  of  an  act  of  bank' 
ruptcy  from  which  the  petitioning  creditor 
would  be  estopped  from  availing  himself. 

2.  Money  or  goods,  lodged  by  a  person 
who  is  afterwards  a  bankrupt,  with  another, 
as  an  arbitrator,  or  as  a  gratuitous  carrier, 
and  paid  or  delivered  over  without  knowledge 
of  any  act  of  bankruptcy,  cannot  be  recovered 
back  from  such  arbitrator  or  carrier. 

This  was  an  action  of  assumpsit  for  money 
had  and  received  by  the  defendant  to  the 
use  of  the  plaintiffs  as  assignees. 

At  the  trial,  before  Mr.  Justice  Little- 
dale,  at  the  last  Summer  Assizes  for  the 
county  of  Devon,  a  verdict  was  found  for 
the  plaintiffs,  damages  15/.,  subject  to  the 
following  case  for  the  opinion  of  the  Court 
as  to  the  increase  of  the  damages. 

CASE. 

The  plaintiffs  were  the  assignees  of  the 
estate  and  effects  of  John  Ford,  a  bankrupt, 
under  a  commission  of  bankruptcy,  dated 
4th  December  1828,  which  was  issued  on 
that  day,  upon  the  petition  of  John  Lyndon, 
the  brother-in-law  of  Ford.  The  acts  of 
bankruptcy,  in  respect  of  which  Ford  was 
adjudged  and  declared  a  bankrupt  under 
die  commission,  and  which  were  stated  and 
set  forth  in  the  proceedings  andtiepositions 
before  the  commissioners,  were  committed 
by  him  on  the  21st  November  and  the  1st 
December  1823.  At  the  trial,  the  trading, 
the  petitioning  creditor's  debt,  and  these  acts 
of  bankruptcy,  were  duly  proved,  and  no 
question  was  made  thereon ;  and  there  was 
proved,  and  given  in  evidence,  a  certain  in- 
denture, bearing  date  the  1st  October  1823, 
made  between  Ford  of  the  first  part,  and 
one  H.  Mudge  and  J.  Lyndon  of  the  other 
part,  whereby  Ford  granted  and  conveyed 
all  his  goods  and  chattels  in  the  county  of 
Devon  to  Mudge  and  Lyndon,  upon  certain 
trusts  in  the  deed  specified.    It  did  not 
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appear  that  the  bankrupt  bad  at  tbe  date  of 
the  deed  any  goods  or  chattels  out  of  tbe 
county  of  Devon.     The  deed  was  executed 
by  Ford  on  tbe  day  of  its  date.     Lyndon 
did  not  execute,  but  be  was  privy  to  it. 
Many  years  before  this  time,  Ford,  being 
tbe  owner  of  a  freehold  estate  at  Brent,  in 
the  county  of  Devon,  had  mortgaged  it  at 
several  times  to  several  persons ;  but,  in  the 
year  1823,  he,  by  the  intervention  of  Smith, 
an  attorney,  who  had  been  for  a  long  time 
concerned  for  him  as  his  attorney,  contract- 
ed to  sell  the  same  to  a  Mr.  Cornish,  and 
tbe  purchase  was  to  be  completed  on  the 
4th  October  in  that  year.     Accordingly, 
on  that  day  a  meeting  took  place  for  that 
purpose  at  Totness,  at  which  were  present 
Ford,  Cornish,  (the  purchaser)  with  his  at- 
torney, some  of  the  mortgagees,  Smith,  who 
attended  there  as  well  on  behalf  of  Ford  as 
on  behalf  of  two  of  the  mortgagees,  and 
Hockin,  the  defendant,  who  attended  on 
behalf  of  a  third  mortgagee.  Smith  brought 
with  him  the  title-deeds  of  the  estate,  which 
bad  been  in  his  possession  for  several  years, 
and  which  had  first  come  into  his  possession 
as  the  attorney  for  and  on  behalf  of  his 
clients,  two  of  the  mortgagees.     The  par* 
ties  being  assembled,  Cornish,  the  purchaser, 
drew  four  checks  upon  a  bank  at  Totness 
for  the  amount  of  the  purchase-money,  i.  e. 
three  for  the  separate  amounts  of  the  said 
several  claims  of  the  three  mortgagees,  pay- 
able to  them  respectively  or  bearer,  and  the 
fourth  for  the  amount  of  the  residue,  being 
the  sum  of  904/.  payable  to  Ford  or  bearer. 
The  first  three  checks  were  then  given  to 
the  respective  mortgagees,   and  the  last- 
mentioned  check  Ford  took  from  the  hand 
of  Cornish,  and  put  into  his  pocket,  but 
Smith  immediately  claimed  to  have  posses- 
sion of  it,  and  declared  that  the  business 
should  not  be  completed  if  tbe  check  was 
not  given  up  to  him.     At  this  time  the  first 
two  mortgagees  had  executed  the  deeds  of 
conveyance,  and  the  third  mortgagee  was  in 
the  act  of  executing  them,  but  an  altercation 
ensuing  between  Smith  and  Ford  respecting 
the  check,  the  business  was  interrupted, 
and  the  three  first-mentioned  checks  were 
given  back  to  Cornish.     It  was,  however, 
finally  agreed  between  Smith  and  Ford, 
that  the  check  in  question  should  be  depo- 
sited in  the  hands  of  the  defendant,  who 
was  named  by  Ford.     Contradictory  evi- 


dence was  given  both  as  to  the  grounds  on 
which   Smith   claimed  possession    of  the 
check,  and  also  as  to  the  purpose  of  the  de- 
posit with  the  defendant^    but  the  jury 
found  that  Smith  had  made  his  claim  on  the 
ground  of  a  balance  due  to  him  for  bills  of 
costs,  and  on  a  cash  account,  and  also  on 
the   ground  of    the   authority  hereinafter 
mentioned ;  and  the  jury  also  found  that 
the  deposit  was  made  for  the  purpose  of  the 
defendant's  determining  how  much  was  due 
from  Ford  to  Smith,  and  also  to  Messrs. 
Hine  &  Co.,  at  that  time  bankers  at  Dart- 
mouth, after  payment  of  which  sums  he  was 
to  return  the  residue  to  Ford.     Tbe  check 
was  thereupon  deposited  by  Ford  in  the 
hands  of  the  defendant,  and  the  purchase 
was  completed.     The  defendant  deposited 
this  check  at  his  bankers' on  the  6th  October, 
and  had  credit  with  them  for  the  amount 
thereof  in  a  separate  account ;  and,  on  the 
18th,  Ford,  with  one  Fowle  an  accountant, 
and  Smith,  met  at  the  defendant's  office  at 
Dartmouth,  when  Ford  agreed  to  a  balance 
of  account  between  himself  and  Smith  to 
the  amount  of  2621.    After  this,  but  at  the 
same  meeting,  Mr.  Hine  came  to  the  defen- 
dant's office,  and  produced  an  account  of 
the  claims  of  Hine  &  Co.  against  Ford,  and 
Ford  and  Hine  went  through  the  last-men- 
tioned account ;  and,  finally,  the  defendant 
decided,  that  the  sum  of  627/.  was  due  from 
Ford  to  Hine  &  Co.     He  accordingly  drew 
and  delivered  to  Smith  a  check  on  his  bank- 
ers, for  the  sum  of  889/.,  whereof  2621.  was 
for  Smith  himself,  and  6271.  was  to  be  by 
him  paid  to  Hine  &  Co.     It  appeared,  by 
the  said  account  of  Hine  &  Co.,  that  on  the 
31  st  May  1823,  there  was  due  from  Ford 
to  Hine  &  Co.  the  sum  of  306/.  18s.  lie/, 
only,  and  on  the  18th  October  following, 
the  said  sum  of  627/. 

The  question  for  the  opinion  of  the  Court 
was,  whether  the  plaintiffs  were  entitled  to 
recover  the  sum  of  889/.,  or  any  and  what 
part  thereof?  If  the  Court  should  be  of 
opinion,  that  the  plaintiffs  were  entitled  to 
recover  the  sum  of  889/., or  any  part  thereof, 
the  damages  were  to  be  increased  accord- 
ingly; but  if  otherwise,  the  damages  to 
remain  at  the  amount  of  15/. 

Mr.  Carter  for  the  plaintiffs. — The  deed 
of  the  1st  of  October  1823,  was  clearly  an 
act  of  bankruptcy.  The  money  came  into 
the  defendant's  hands  on  the  6th  of  October, 
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and  remained  with  him  until  the  18th.  It 
may  be  said,  that  this  was  a  concerted  act 
of  bankruptcy ;  and  that  therefore  it  cannot 
he  rendered  available  ;  but  the  law  in  this 
respect  applies  only  to  the  petitioning  cre- 
ditor in  case  he  should  endeavour  to  avail 
himself  of  an  act  of  bankruptcy,  to  which  he 
was  himself  a  party.  This  he  cannot  be 
allowed  to  do.  This  he  has  not  done  in  the 
present  case.  The  act  of  bankruptcy  upon 
which  Lyndon  proceeded  to  obtain  the  ad- 
judication, was  not  that  which  was  commit- 
ted by  the  execution  of  this  deed.  But,  the 
kw  being  satisfied  in  this  respect,  the  as- 
signees also  come  in  afterwards,  and  repre- 
senting the  genesal  body  of  the  creditors,  have 
a  right  to  carry  back  the  acts  of  bankruptcy 
untu  they  are  stopped  by  express  legal  pro- 
vision. The  assignees  have  nothing  to  do 
with  the  petitioning  creditor.  The  case  of 
Pvppenden  v.  Surges*  (1)  is  an  authority  to 
shew  that  the  assignees,  who  are  mere  trus- 
tees for  the  general  body  of  the  creditors 
ace  not  estopped  from  availing  themselves 
of  an  act  of  bankruptcy  of  which  the  peti- 
tioning creditor  might  not  be  allowed  to 
avail  himself. 

Mr,  Coleridge,  contra. — The  estoppel  ia 
not  confined  to  the  petitioning  creditor.  It 
applies  to  all  who  seek  to  avail  themselves 
of  the  commission  which  be  has  put  in  mo- 
tion. If  it  were  otherwise  the  petitioning 
creditor  would  be  able  to  do  that  indirectly 
which  he  could  not  do  directly ;  for  all  that 
in  such  a  case  would  be  necessary,  would 
be  to  take  care  that  he  was  not  appointed  an 
assignee,  and  then  he  might  take  his  share 
of  the  increased  fund  which  would  be  gained 
by  relying  upon  an  act  of  bankruptcy  of 
which  he  himself  was  estopped  from  taking 
any  advantage.  Nor,  even  supposing  this 
to  be  an  act  of  bankruptcy  available  to  the 
present  plaintiffs,  is  the  defendant  liable  to 
this  action.  The  defendant  was  a  mere  ar- 
bitrator ;  a  mere  depositum  of  the  money. 
He  had  no  interest  in  it.  He  never  mixed 
it  with  his  own  cnoney  ;  and  he  paid  it  over 
bond  fide  without  any  notice  or  knowledge 
of  either  bankruptcy  or  insolvency.  The 
cases  of  Coles  v.  Robins,  (2)  and  Coles  v. 
Wright,  (3)  shew,  that  under  such  circum- 
stances, the  defendant  is  not  liable. 

(1)  4  East,  230. 

(2)  3  Campb.  183. 

(3)  4  Taunt.  198. 


The  Court  took  time  to  consider ;  and,  on 
this  day, 

Lord  Tenterden  delivered  judgment.— 
After  stating  the  case,  and  the  fact  of  the 
payments,  and  that  the  main  question  was, 
whether  there  was  an  act  of  bankruptcy  to 
defeat  them,  of  which  act  the  assignees 
could  avail  themselves,  his  Lordship  pro- 
ceeded— The  payments  were  made  on  the 
18th  of  October.  The  commission  issued 
enacts  of  bankruptcy  committed  on  the  21st 
of  November  and  1st  of  December  follow- 
ing* It  issued  on  the  petition  of  John  Lyn- 
don, The  plakrtifls  endeavoured  to  over- 
reach these  payments  by  proof  of  an  act  of 
bankruptcy  committed  oo  die  1st  of  Oc- 
tober. That  act  of  bankruptcy  was  the  ex- 
ecution of  a  deed  conveying  all  the  bank- 
rupt's goods  and  chattels  in  Devonshire,  the 
county  of  his  residence,  to  one  Henry 
Mudgeand  this  John  Lyndon,  for  the  purpose 
of  discharging  a  debt  due  to  them.  Lyndon 
was  privy  to  this  transaction ;  and,  there- 
fore, taking  the  deed  to  be  an  act  of  bank- 
ruptcy, it  is  clear  by  all  the  authorities  that 
Lyndon  could  not  be  allowed  so  to  treat  it, 
and  to  take  out  a  commission  upon  it.  But 
it  was  argued,  that  although  the  law  might 
be  so  as  to  the  suing  out  a  commission,  yet 
if  the  commission  were  sued  out  upon  an- 
other distinct  act  of  bankruptcy  sufficient  to 
sustain  it,  the  creditors  represented  by  the 
assignees  (Lyndon  not  being  an  assignee) 
might,  nevertheless,  avail  themselves  of  this 
act  of  bankruptcy  for  the  purpose  of  avoid- 
ing subsequent  acts  by  force  of  the  relation 
to  this  deed.  We,  however,  think  that  the 
reasons  upon  which  the  creditors  at  large 
are  not  allowed  to  avail  themselves,  for  the 
purpose  of  supporting  the  commission,  of 
an  act  which  the  petitioning  creditor  is  not 
allowed  to  call  an  act  of  bankruptcy,  al- 
though another  creditor  might  do  so  for 
that  purpose,  apply  equally  to  the  present 
purpose,  for  which  they  rely  upon  it.  One 
reason  must  be,  that  the  creditors  at  large 
are  to  be  considered  as  connected  with  the 
petitioning  creditor,  and  as  deriving  their 
rights  under  the  commission  from  him ;  for 
if  they  were  not  so  considered,  they  might 
say,  "  Here  is  a  good  act  of  bankruptcy, 
and  a  sufficient  debt  owing  to  the  petition- 
ing creditor.  His  connexion  with  the  act 
of  bankruptcy  is  immaterial  to  us:  there 
are  many  among  us  to  whom  debts  were 
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owing  of  sufficient  amount  to  have  autho- 
rized us  to  sue  out  a  commission,  and, 
therefore,  in  our  favour  the  commission 
shall  stand  good."  Another  reason  may  be, 
that  if  a  commission  sued  out  by  such  a  pe- 
titioning creditor  could  be  available,  he 
would  have  a  right  to  prove  his  debt  under 
it,  and  participate  in  the  dividend,  and  so 
would  derive  a  benefit  from  a  commission 
which  he  ought  not  to  have  sued  out,  and 
thus  take  advantage  of  his  own  wrong.  And 
this  reason  also  will  be  applicable  to  the 
purpose  for  which  the  act  of  bankruptcy  in 
October  is  insisted  on  ; — for  if  the  plaintiffs 
can  avail  themselves  of  that,  they  will  in- 
crease the  fund  to  be  divided,  and  Lyndon 
will  participate  in  that  increase. 

As  this  objection  alone  is  sufficient  to 
defeat  the  plaintiffs'  claim,  it  is  not  neces- 
sary to  pronounce  a  judicial  opinion  upon 
any  other.  But,  adverting  to  the  case  of 
Coles  v.  Wright,  (4)  which  was  quoted  by 
Mr.  Coleridge  in  support  of  his  last  objec- 
tion, we  think  that  that  objection  is  also 
good,  and  that  the  money  cannot  be  reco- 
vered from  the  present  defendant.  It  was 
placed  under  his  controul  for  a  special  pur- 
pose ;  it  was  never  mixed  with  his  own, 
but  kept  separate  as  a  distinct  fund,  to  an- 
swer that  purpose ;  he  was  to  derive  no 
benefit  from  it ;  he  afterwards  applied  it  to 
the  intended  purpose,  in  part  with  the  ex- 
press assent,  and  in  part  under  the  authority, 
of  Ford.  He  was,  therefore,  as  it  appears 
to  us,  a  mere  channel  of  conveyance,  and  his 
situation  was  the  same  in  effect  as  that  of 
F.  Wright,  in  the  case  that  has  been  quoted, 
with  this  difference  in  his  favour,  that  F. 
Wright  might  have  -known  that  the  person 
to  whom  he  carried  the  money,  and  who 
was  then  in  prison  for  debt,  might,  by  con- 
tinuing in  prison,  become  a  bankrupt,  from 
a  time  antecedent  to  the  transaction;  whereas 
the  present  defendant  had  no  knowledge  of 
the  execution  of  the  deed;  which  had  been 
managed  altogether  in  secret.  It  is  obvious 
that  much  inconvenience  and  obstruction  to 
business  might  take  place,  if  one  who  is  em- 
ployed as  a  mere  gratuitous  carrier,  or  made 
the  gratuitous  channel  of  conveyance  or 
delivery,  should  be  answerable  for  property 
passing  through  his  hands,  under  circum- 
stances which  lead  to  no  suspicion  that  the 

(4)  4  Taunt.  198. 
Vol.  V.  K.B. 


transfer  may  not  be  made  lawfully  and 
without  injury  to  the  right  of  any  third  per-» 
son.  And  a  decision  to  this  effect  would  be 
a  great  hardship  on  the  individual  so  em- 
ployed, and  give  a  very  harsh  (and  I  may  say 
as  to  him  a  very  injurious)  effect  to  that  re- 
lation to  the  act  of  bankruptcy,  which, 
though  necessary  for  many  purposes,  it  has 
been  the  object  of  the  legislature,  in  modern 
times,  to  narrow  and  contract  within  the 
compass  that  justice  to  particular  indivi- 
duals requires.  For  these  reasons  we  think 
that  the  damages  ought  not  to  be  increased, 
but  that  the  verdict  should  stand  for  151. 
only. 


1S27 
June  26 


16.  J 
Ship-owner — Pilot. 


INTOSH  V.  R.  SLADE,  J.  SLADK, 
AND  C  VOY. 


By  6  Geo.  4.  c.  125.  s.  2  and  63,  the 
owner  or  master  of  a  vessel,  navigating 
within  certain  prescribed  limits,  is  bound  to 
have  a  licensed  pilot  to  conduct  the  same, 
except  where  she  is  merely  changing  her 
moorings,  S^c. ;  and,  by  section  6  S,  is  ex- 
empt from  liability  in  respect  of  accidents 
arising  from  the  misconduct  or  incapacity  of 
such  pilot. 

But  where  a  vessel,  within  those  limits, 
stops  short  of  the  place  where  the  first  de- 
livery of  a  part  of  her  cargo  is  to  be  made, 
afterwards  proceeding  thither,  for  the  purpose 
of  making  delivery,  she  will  not  be  considered 
as  merely  "  changing  Iter  moorings." 

Thus,  where  a  brig  laden  with  wine  and 
fruit,  the  wine  being  consigned  to  the  Lon- 
don Docks,  and  the  fruit  to  Coxe's  Quay, 
which  is  higher  up  the  river  Thames,  first 
put  into  the  London  Docks,  bu\  could  not 
there  discharge  the  wine,  as  the  fruit  was 
stowed  above  it,  and  afterwards  sailed,  under 
the  conduct  of  a  pilot  duly  licensed,  to  Coxe's 
Quay,  but,  on  her  way  thither,  ran  foul  of 
and  sunk  a  barge, — it  was  held,  that  the 
owners  of  the  brig  were  exempted  from  li- 
ability in  respect  of  the  injury  done  to  the 
barge,  under  the  act  6  Geo.  4.  c  125.  s.55. 

This  was  an  action  on  the  case,  brought 
to  recover  damages  for  the  injury  sustained 
by  the  plaintiff,  in  consequence  of  his  barge, 
called  the  Smelt,  being  run  foul  of,  and  sunk 
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in  the  river  Thames  hy  the  brig  Stanley,  of 
which  the  defendants  R.  Slade  and  J.  Slade 
were  the  owners,  and  the  defendant  Voy 
was  the  pilot  at  the  time  of  the  accident. 
At  the  trial,  before  Lord  Tenter  den,  at  the 
London  Sittings  after  last  Michaelmas  term, 
a  verdict  was  found  against  all  the  defen- 
dants, subject,  as  to  the  liability  of  the  de- 
fendants R.  Slade  and  J.  Slade,  to  the 
opinion  of  this  Court  on  the  following 

CASE. 

The  brig  Stanley  (of  which  the  defen- 
dants R.  Slade  and  J.  Slade  were  owners) 
belonged  to  the  port  of  Poole,  and  sailed 
from  Lisbon  in  February  1826,  with  a  cargo 
of  fruit  and  wine  for  the  port  of  London. 
By  the  bills  of  lading,  the  fruit  was  to  be 
delivered  at  Fresh  Wharf  or  Coxe's  Quay, 
both  in  Thames-street,  and  the  wine  was  to 
be  delivered  in  the  London  Docks.  The 
brig  was  navigated,  from  Gravesend  to  the 
London  Docks,  by  and  under  the  charge  of 
J.  Pashley,  a  duly  licensed  pilot,  and  arriv- 
ed in  the  London  Docks  on  the  21st  Feb- 
ruary 1826,  where  Pashley  was  discharged, 
and  the  brig  remained  in  the  London  Docks 
until  the  25th  of  the  same  month  of  Feb- 
ruary. During  the  time  the  brig  was  so 
lying  in  the  docks,  application  was  made  to 
the  consignees  of  the  fruit,  to  allow  the 
same  to  be  discharged  in  the  docks,  which 
was  refused,  and  no  part  of  the  brig's  cargo 
was  discharged  there.  On  the  25  th  Feb- 
ruary the  brig  proceeded  from  the  London 
Docks  towards  Coxe's  Quay,  in  Thames- 
street,  for  the  purpose  of  discharging  the 
fruit,  which  constituted  the  upper  part  of 
her  cargo,  and  there  delivered  the  same  ac- 
cording to  the  bill  of  lading.  The  defen- 
dant Voy,  a  pilot  duly  licensed  to  conduct 
ships  and  vessels  from  London-bridge  to 
Gravesend,  and  from  Gravesend  to  London- 
bridge,  was  employed  by  the  defendants 
R.  Slade  and  J.  Slade  as  such  pilot,  to  con- 
duct and  navigate  the  brig  from  the  Lon- 
don Docks  to  Coxe's  Quay  ;  and  whilst  she 
was  proceeding  from  the  London  Docks  to 
Coxe's  Quay,  with  Voy  on  board,  and  under 
his  charge  and  management,  the  accident 
happened.  Coxe's  Quay  is  situated  be- 
tween London-bridge  and  the  London  Docks, 
and  is  about  a  mile  from  the  London  Docks. 
The  port  of  London  extends  from  London- 
bridge  to  below  Gravesend. 


The  question  for  the  opinion  of  the  Court 
was,  whether  under  the  above  circumstances 
the  defendants  R.  Slade  and  J.  Slade  were 
or  were  not  entitled  to  be  acquitted  under 
the  provisions  of  the  Pilot  Act,  6  Geo.  4. 
c.  125.,  the  vessel  being  under  the  care  of 
a  duly  licensed  pilot  at  the  time  of  the  ac- 
cident. 

Mr.  Wightman  for  the  plaintiff. — The  de- 
fendants, Slade,  are  not  entitled  to  the  pro- 
tection of  the  Pilot  Act,  6  Geo.  4.  c.  125, 
By  section  55,  it  is  declared,  that  "no 
owner  or  master  of  any  vessel  shall  be  an- 
swerable for  any  loss  or  damage  which  shall 
happen  to  any  person  or  persons  whomso- 
ever, from,  or  by  reason,  or  means  of  any 
neglect,  default,  incompetency,  or  incapacity 
of  any  licensed  pilot,  duly  acting  in  the 
charge  of  the  vessel,"  under  the  provi- 
sions of  the  act.  The  only  question  then 
is,  whether  the  owners  were  bound  by  the 
act  of  parliament  to  place  the  ship  under 
the  charge  of  a  pilot,  or  whether  their  doing 
so  was  voluntary,  Abbott  on  Shipping,  1 60, 
Carruthers  v.  Sydebotham,  ( 1 )  The  Attorney 
General  v.  Case  and  others,  (2)  all  establish 
that,  if  voluntary,  the  pilot  is  to  be  con- 
sidered as  the  servant  of  the  owners,  and 
they  are  responsible  for  his  acts.  Now,  in 
this  case,  it  is  contended,  that  it  was  not 
compulsory  upon  the  owners  to  take  a  pilot 
to  navigate  the  vessel  from  the  London 
Docks  to  Coxe's  Quay.  Her  voyage  had 
been  terminated  at  the  London  Docks,  and 
she  was,  in  fact,  only  changing  her  moorings, 
and,  consequently,  was  within  the  exception 
of  section  63,  which  provides,  that,  in  such 
cases,  the  owners  shall  not  be  bound  to  take 
a  pilot.  Section  2,  therefore,  does  not  ap- 
ply, as  it  only  provides  for  the  piloting  of 
vessels  in  the  course  of  their  navigation, 
and  does  not  require  that,  when  shirting 
from  dock  to  dock,  or  from  one  part  of 
a  dock  to  another,  she  should  be  piloted  in 
the  manner  therein  directed.  Rex  v. 
Lambe,(S)  and  Rex  v.  Neale ,  (4)  both  de- 
cide, that,  after  a  vessel  has  finished  her 
voyage,  it  is  not  necessary  to  have  a  regu- 
lar pilot  to  remove  her  from  one  part  of  the 
river  to  another.     It  is  true,  those  cases 


(11  4  Mad.  &  Selw.  77. 
(f)  3  Price,  30*. 

3)  5  Term  Rep.  76. 

4)  Bld.«41. 


i 


TRINITY  TERM,  1827. 


347 


arose  upon  the  construction  of  the  act,  5  Geo. 
2.  c.  20 ;    but  the  words  of  that  act  are 
very  nearly  the  same  as  those  of  6  Geo.  4. 
In  the  schedule  to  the  act,  charges  are  en- 
tered for  the  pilotage  of  ships  to  moorings, 
and  from  moorings  to  the  London  Docks, 
but  there  are  no  rates  for  sailing  from  the 
London  Docks  higher  up  the  river.      This 
clearly  evinces  that  it  was  not  intended  to 
impose  a  necessity  of  employing  a  pilot  in 
case  a  vessel  should  so  move.     The  case  of 
Thornton  v.  Boland,  (5)  in  which  the  master 
of  a  vessel  was  holden  liable  to  a  penalty, 
under  the  provisions  of  52  Geo.  3.  c.  39. 
8. 34,  is  distinguishable,  inasmuch  as  there 
the  master,  in  the  course  of  the  voyage,  and 
within  the  limits  where  by  the  act  he  was 
required  to  have  a   pilot,  conducted   the 
vessel  himself  for  a  mile,  namely,  from  Sand* 
gate  Creek  to  Rochester. 

Mr.  Campbell,  contra. — The  owners  in 
this  case  are  protected  by  the  act  of  par- 
liament.    First,  because  they   were  com- 
pellable to  take  a  pilot ;  and  secondly,  if 
not,  because  they  had  a  regular  licensed 
pilot  on  board,  within  the  prescribed  limits, 
when  the  accident  happened.     There  was  a 
necessity  to  have  a  pilot,  as  the  voyage  was 
not  at  an  end ;  Coxe's  Quay  was  the  place 
where  the  cargo  was  to  be  discharged,  and, 
until  she  arrived  there,  the  voyage  was  not 
completed.    London  was  the  final  port  of 
destination ;  hut  the  port  of  London  ex- 
tends to  Gravesend,  and  therefore,  to  admit 
that  a  pilot  is  not  necessary  from  one  part 
of  the  port  of  final  destination  to  another, 
is  to  say,  that  the  vessel,  had  she  stopped  at 
Gravesend,  could  have  proceeded  up  the 
river  without  a  pilot.     The  case  then  is 
not  within  the  exceptions  of  the  G3rd  sec- 
tion, and  is  within  sec.  Jt.     Rex  v.  Lambe, 
and  Bex  v.  Neale,  are  essentially  different, 
as  the  act   5  Geo.  2.  c.  20,   upon   which 
those  cases  depended,  varies  materially  from 
the  act  now  in  question.     T/tarnUm  v.  Bo- 
land, however,  is  expressly  in  point,  and 
the  observations  contained  in  the  judgment, 
as  there  delivered,  apply  most  forcibly  in 
the  present  instance.     The  vessel  here  was 
not  merely  pissing  from  mooring  to  moor- 
ing, or  from  pier  to  pier,  but,  in  order  to  get 
to  Coxe's  Quay,  was  obliged   to  navigate 
through  a  very  crowded  part  of  the  river, 

(5)  *  Ding.  219. 


where  she  might  incur  many  perils.  But, 
supposing  there  was  no  absolute  necessity 
to  take  a  pilot,  still,  as  the  owners  were  act- 
ing in  conformity  with  the  act,  they  are  ex- 
onerated. -  The  passage  from  Abbott  on 
Skipping,  and  the  authorities  cited  in  sup- 
port of  it,  do  not  bear  out  the  proposition 
they  are  intended  to  sustain,  as  they  only 
relate  to  the  Liverpool  Dock  Act.  The 
words  of  section  55  are  very  extensive, 
and  will  protect  the  owners,  whether  bound 
or  not  bound  to  employ  a  licensed  pilot. 
They  declare  that  no  owner  shall  be  an* 
swerable  where  the  loss  or  damage  happens 
from  the  default  of  any  licensed  pilot,  "  so 
long  as  such  pilot  shall  be  duly  qualified" 
to  have  the  charge  of  the  vessel.  The  ob* 
ject  of  the  act  was  as  much  to  encourage 
the  employment  of  regular  pilots  by  grant- 
ing certain  exemptions,  as  to  enforce  the 
doing  so  by  inflicting  penalties. 

The  Court  took  time  to  consider,  and 
now  judgment  was  delivered  by 

Mr.  Justice  Bayley. — This  was  an  action 
upon  the  case,  against  the  owners  and  the 
pilot  of  the  Stanley  brig,  for  an  injury  done 
by  the  brig  to  the  plaintiff's  barge,  whilst 
the  brig  was  passing  from  the  London  Docks 
to  Coxe's  Quay ;    and  the  question    was, 
whether,  under  the  late  act  of  parliament, 
6  Geo.  4.  c.  125,  the  owners  were  entitled 
to  an  acquittal.     Upon  the  facts  of  the  case 
there  was  no  doubt  that  the  fault  was  that  of 
the  pilot,  who  was  a  regularly  licensed  pilot ; 
and  the  only  ground  on  which  it  was  con- 
tended the  owners  were  not  within  the  pro- 
tection of  the  act,  was,  that  they  were  not 
compellable  to  take  a  pilot.     Now,  the  only 
exception  to  the  necessity  created   by  the 
act,  of  having  a  pilot  for  the  navigation  of 
vessels  within  the  limits  mentioned,  is  where 
the  vessel  is  merely  changing  her  moorings ; 
and  in  order  therefore  to  shew,  that  in  this 
case  the  owners  were  not  forced  by  the 
words  of  the  act  to  employ  the  pilot,  it  was 
argued  that  the  brig  in  question  was  only 
changing  her  moorings.     This,  however,  we 
do  not  think  :  it  appeared  that  the  cargo  of 
the  vessel  consisted  of  fruit  and  wine ;  the 
wine  deliverable  at  the  London  Docks,  but 
the  fruit  at  Coxe's  Quay;  the  fruit  was 
stowed  uppermost,  and  therefore  must  be 
discharged  the  first.  The  vessel  then  should, 

in  the  first  instance,    have  proceeded  to 
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Coxe's  Quay,  and  ought  not  to  have  stop 
ped  short  of  that  destination.  She  did 
however  so  stop,  taking  the  chance  of  ar- 
ranging with  the  consignee  of  the  fruit  for 
the  delivery  of  that  part  of  her  cargo  at 
the  London  Docks.  Finding  this  could  not 
be  accomplished,  she  again  sailed,  under  the 
conduct  of  a  regular  pilot,  and  then  the  ac- 
cident occurred.  For  the  purpose  of  this 
case,  it  is  unnecessary  to  say,  if  a  ship  which 
is  to  deliver  different  parts  of  her  cargo  at 
different  places  in  the  port  of  London,  is  to 
be  deemed  merely  as  changing  her  moor- 
ings, when  passing  from  one  of  those  places 
to  another,  or  will  be  bound  to  take  a  pilot 
upon  all  those  occasions ;  but  we  are  clearly 
of  opinion,  that  the  brig  in  this  instance  was 
not  merely  changing  her  moorings,  but  was 
proceeding  to  her  original  and  proper  place 
of  destination.  It  is  not  because  a  ship 
stops  short  before  she  reaches  the  place  of 
her  destination,  that,  when  she  afterwards 
proceeds  thither,  she  is  to  be  considered 
only  as  changing  her  moorings,  and  need  not 
have  a  pilot  on  board.  The  brig  here  was 
sailing  towards  the  end  of  her  voyage,  was 
in  the  course  of  her  navigation,  and,  as  the 
owners  were  therefore  obliged  to  employ  a 
pilot,  they  are  discharged  from  liability. 

Verdict  entered  accordingly. 


1827 
June  19 
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HARE  V.  TRAVIS. 

Insurance — Deviation. 


1 .  Where  the  captain  of  a  ship,  at  the  time 
of  his  sailing,  has  no  intention  to  go  at  all  to 
the  port  described  in  the  policy,  the  under- 
writers will  not  he  answerable,  though  the  loss 
happen  while  the  ship  was  in  a  course  which 
she  would  have  taken  if  the  port  in  question 
were  her  intended  destination. 

2.  Bui,  where  the  port  described  in  the 
policy  is  really  intended  as  the  destination, 
but  a  demotion  is  intended,  and  a  loss  happen 
before  the  deviation  take  place,  the  under" 
writers  will  be  liable. 

Action  on  a  policy  of  insurance  on  pearl- 
ashes,  on  board  the  ship  Smyrna,  on  a  voy- 
age at  and  from  Liverpool  to  London.  The 
policy  specified  that  all  goods  were  to  he 


free  from  average  under  three  per  cent., 
unless  general,  or  the  ship  were  stranded. 

It  appeared,  at  the  trial,  before  Lord 
Tenterden,  at  Guildhall,  at  the  Sittings  after 
last  term,  that  the  captain  had  taken  in 
goods  for  Southampton  as  well  as  for  London. 
On  the  22d  of  September  the  vessel  left 
Liverpool,  but  was  obliged  by  bad  weather 
to  put  twice  into  Holyhead,  where  it  was 
discovered  that  she  had  made  mnch  water. 
The  pearl-ashes  were  on  board  stowed  in  a 
lower  tier.  The  Smyrna  left  Holyhead  on 
the  30th  of  October,  and  from  that  time  the 
hold  was  never  free  from  water.  While  she 
was  in  the  Bristol  Channel  the  water  pumped 
up  took  the  colour  from  the  captain's  clothes, 
which  he  attributed  to  its  being  imbued  with 
pearl-ash  in  a  state  of  solution.  On  tl|e 
1st  of  November  the  ship  arrived  at  South- 
ampton and  delivered  the  goods  shipped  for 
that  place,  but  no  examination  of  the  pearl- 
ashes  was  made  while  there.  On  the  4th  of 
November  the  ship  left  Southampton,  and 
arrived  in  London  on  the  10th.  From 
Southampton  to  London  the  passage  was 
fair;  the  ship  made  water,  but  not  so  much 
as  in  the  former  part  of  the  voyage. 

The  pearl-ashes  were  found  to  be  much 
damaged  by  salt-water  on  the  arrival  in 
London,  and  were  depreciated  in  value 
nearly  sixty  per  cent.  A  solution  had  taken 
place,  which  could  not  have  occurred  in 
three  or  four  days ;  and,  it  was  contended, 
that  the  plaintiff  ought  to  be  nonsuited,  on 
account  of  the  vessel  not  having  sailed  on 
the  voyage  insured,  namely,  on  a  voyage  to 
London,  but  on  a  voyage  to  Southampton ; 
for  goods  were  taken  in  for  Southampton, 
and  that  was  the  voyage  contemplated  and 
performed.  Secondly,  were  the  putting  into 
Southampton  a  mere  deviation,  there  was 
no  evidence  of  the  amount  of  the  damage 
caused  by  the  perils  of  the  sea  before  the 
deviation  took  place.  Lord  Tenterden  was 
of  opinion  that  the  underwriters  were  not 
liable  for  any  damage  which  occurred  after 
the  vessel  went  into  Southampton,  inasmuch 
as  she  did  not  sail  on  the  voyage  insured. 
And  the  question  was,  whether,  upon  the 
evidence,  the  assured  had  sustained  damage 
to  the  amount  of  three  per  cent,  by  peril  of 
the  sea  before  the  vessel  put  into  South- 
ampton. The  jury  found  the  damage  done 
to  the  pearl-ashes  exceeded  three  per  cent, 
before  the  deviation  cook  place. 
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Mr.  Campbell  now  moved  to  enter  a  non- 
suit, on  the  ground,  that  the  vessel  did  not 
sail  on  the  voyage  insured ;  for  the  captain 
intended  in  the  first  instance  to  sail  for 
Southampton.  There  was  no  case  where 
underwriters  were  held  liable  after  a  devia- 
tion. The  pearl-ashes  were  not  examined 
at  Southampton.;  and,  all  goods  being  war- 
ranted free  from  average  under  three  per 
cent.,  it  was  incumbent  on  the  plaintiffs  to 
shew,  that,  before  the  vessel  deviated  by 
going  into  Southampton,  the  pearl-ashes 
were  injured  by  the  peril  of  the  sea.  But 
that  was  impossible  ;  there  having  been  no 
examination  at  Southampton.  Parkin  v. 
Tunno(l)  shews,  that  there  must  be  distinct 
evidence  that  the  goods  were  damaged  to 
that  amount  while  they  were  protected  by 
the  policy.  The  damage  may  have  occurred 
during  the  voyage  from  Southampton,  the 
vessel  being  frequently  pumped  during  that 
period. 

Lord  Tenterden. — It  appeared  on  the 
trial,  that  goods  were  taken  in  by  the  captain 
for  Southampton  and  London,  and  I  thought 
that  it  might  be  inferred,  that,  so  long  as  the 
vessel  was  sailing  on  the  course  common  to 
a  voyage  either  to  Southampton  or  to  Lon- 
don, that  she  was  sailing  on  the  voyage  in- 
sured. But,  it  appears,  that  the  policy  did 
not  give  liberty  to  the  vessel  to  put  into 
Southampton,  and  that  the  underwriters 
were  not  responsible  for  any  subsequent 
loss.  The  vessel,  however,  met  with  very 
bad  weather  in  the  early  part  of  her  voyage, 
and  was  obliged  to  put  into  Holyhead ;  and 
that,  after  she  left  Holyhead,  and  before  she 
arrived  at  the  dividing  point,  the  water,  im- 
bued with  the  pearl-ash  in  a  state  of  solu- 
tion, affected  the  captain's  clothes.  In  the 
voyage  from  Southampton  to  London  the 
weather  was  fair.  On  the  arrival  in  London 
the  pearl-ashes  were  discovered  to  be  in- 
jured to  two- thirds  of  their  value ;  I  there- 
fore left  it  to  the  jury,  whether  the  assured 
had  sustained  a  loss  by  the  perils  of  the  sea, 
to  the  amount  of  three  per  cent.,  before  the 
vessel  came  to  the  dividing  point,  South- 
ampton ;  and  they  found  they  had.  I  think 
there  was  evidence  to  support  that  finding. 

Mr.  Justice  Bay  ley, — Where  the  insur- 
ance is  on  a  voyage  to  a  given  place,  and 


die  captain,  when  he  sails,  does  not  mean  to 
go  to  the  place  at  all,  he  never  sails  on  the 
voyage  insured.  But  where  the  ultimate 
termini  of  the  intended  voyage  are  the  same 
as  those  described  in  the  policy,  although 
an  intermediate  voyage  be  contemplated, 
the  voyage  is  to  be  considered  the  same  until 
the  vessel  arrives  at  the  dividing  point  of 
the  two  voyages.  The  departure  from  the 
course  of  the  voyage  insured  then  becomes 
a  deviation;  but,  before  the  arrival  at  the 
dividing  point,  it  is  no  more  than  an  inten- 
tion to  deviate,  which,  if  not  carried  into 
effect,  will  not  vitiate  the  policy.  In  Kewley 
v.  Ryan,  (2)  the  policy  was  at  and  from 
Grenada  to  Liverpool ;  the  ship  sailed  for 
Liverpool,  and  the  captain  had  formed  a 
design  to  touch  at  Cork  in  her  way.  She 
was  totally  lost  before  she  arrived  at  the 
dividing  point, — and  the  Court  held,  that  it 
must  be  considered  the  same  voyage,  and 
that  a  design  to  deviate  not  being  effected, 
would  not  determine  the  policy  ;  and  they 
observed  that  the  ship  was  bound  for  Liver- 
pool, although  she  had  clearances  for  Cork. 
That  case  is  therefore  an  authority  to  shew, 
that,  until  the  captain  in  this  case  departed 
from  his  course  towards  London,  the  voyage 
may  be  considered  as  a  voyage  to  London. 
Upon  the  other  point  I  agree  with  my  Lord 
Tenterden,  that,  under  the  peculiar  circum- 
stances of  this  case,  there  was  evidence  to 
go  to  the  jury,  that  a  loss  to  the  amount  of 
three  per  cent,  had  been  sustained  before 
the  deviation,  and  that  there  is  no  fault  to 
be  found  with  their  verdict. 

Mr.  Justice  Holroyd  and  Mr.  Justice  Lit' 
tledale  concurred. 

Rule  refused. 


1827 
June  22 
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BHIOQS    V.     WILKINSON     AND 
THESE  OTHERS. 


Shipping, 

A  person  who  holds  a  mortgage  upon  a 
ship,  and  who  is  registered  as  the  owner,  is 
not,  on  that  account  alone,  liable  for  repairs 
done  to  the  ship.  His  assent,  express  or 
implied,  must  be  sliewn. 

Assumpsit  for  work  and  labour,  and  goods 
sold  and  delivered. 


(1)  9  Campb.59. 


(9)  9  H.  BL  343. 
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The  defendant,  Wilkinson,  pleaded  the 
general  issue ;  the  other  defendants  suffered 
judgment  by  default. 

The  case  was  tried  before  Mr.  Baron 
Hullock,  at  the  Carlisle  Summer  Assizes 
1826,  when  it  appeared,  that  before  and  in 
1823,  the  defendants,  who  suffered  judg- 
ment by  default,  together  with  H.  and  J. 
Bowman,  were  owners  of  the  brig  Bolton,  of 
Maryport.  H.  Bolton,  the  managing  owner, 
resided  at  Maryport.  In  the  month  of  No- 
vember 1823,  the  vessel  being  then  at  sea, 
H.  and  J.  Bowman,  by  bill  of  sale,  reciting 
the  certificate  of  registry,  did,  in  considera- 
tion of  2801.,  before  then  due  by  them  to 
Wilkinson,  bargain,  sell,  assign,  &c.  to  them 
their  share  of  the  Bolton,  habendum  to  him 
and  his  executors,  &c.  for  ever,  upon  trust, 
that  he  should,  any  time  after  the  13th  of 
January  then  next,  either  with  or  without 
the  concurrence  of  H.  and  J.  Bowman,  sell 
and  absolutely  dispose  of  the  said  share  of 
the  vessel,  and  with  the  purchase-money 
first  pay  the  expense  of  the  sale,  and.  of 
carrying  into  effect  the  trusts  and  powers 
of  that  deed,  and  of  effecting  insurances, 
together  with  all  such  other  sums  as  he 
(Wilkinson)  should  or  might  thereafter 
pay,  disburse,  or  become  liable  to  as  the 
registered  owner  of  the  vessel,  or  for,  or 
on  account  of  the  ship  or  vessel,  and  then 
to  retain  the  sum  of  280/.  and  interest ;  and 
then,  upon  trust,  to  pay  the  surplus  to  H.  and 
J.  Bowman,  or  as  they  might  direct.  This 
bill  of  sale  was  delivered  to  the  proper 
officer  at  Maryport  on  the  19th  December 
1823.  On  the  23d  of  January  1824,  the 
Bolton  returned  from  sea,  and  the  transfer 
was  indorsed  on  her  certificate  of  registry 
on  the  27th.  H.  Bowman  continued  to  act 
as  the  ship  husband  after  the  execution  of 
this  bill  of  sale ;  and,  in  1825,  ordered  the 
goods,  the  price  of  which  the  present  action 
was  brought  to  recover.  They  were  sup- 
plied for  the  use  of  the  Bolton  by  the  plain- 
tiff, who  did  not  then  know  that  Wilkinson 
was  interested  in  her,  nor  was  Wilkinson  at 
that  time  in  possession  of  the  ship.  In 
April  1826,  Wilkinson  executed  a  bill  of 
sale  upon  his  share  of  the  Bolton,  in  consi- 
deration of  656/.,  to  one  Tysen.  The  learned 
Judge  was  of  opinion,  upon  this  evidence, 
that  there  was  no  proof  that  the  goods  had 
been  furnished  upon  the  credit  of  Wilkin- 
son, and  as  the  plaintiff's  counsel  did  not 


desire  that  question  to  be  left  to  the  jury, 
he  directed  a  nonsuit,  giving  the  plaintiff 
leave  to  move  to  enter  a  verdict  for  37/.  10*., 
the  value  of  the  goods,  if  the  Court  should 
be  of  opinion  that  the  defendant  was  liable, 
under  the  above  circumstances,  to  the  action. 

Accordingly  a  rule  nisi  was  obtained  last 
Michaelmas  term,  against  which 

Mr.  Attorney  General  and  Mr.  Parke 
shewed  cause. — It  is  evident  that  the  goods 
were  supplied  to  the  credit  of  Bowman,  and 
not  to  the  credit  of  Wilkinson.  The  question 
therefore  is,  whether  a  mortgagee  in  a  ship, 
to  whom  no  credit  is  given,  and  not  in  pos- 
session, is  liable  for  the  repairs  of  the  ship 
and  the  goods  supplied  for  her  use.  Two 
modern  cases  are  decisive  upon  this  ques- 
tion :  Annett  v.  Carstairs,  (1)  Jennings  v. 
Griffiths.  (2)  The  former  was  a  case  of 
action  against  a  mortgagee  of  a  ship  out  of 
possession,  by  the  master  of  the  ship,  for  his 
wages  and  disbursements.  Lord  EJlenbo- 
rough  said,  "  Tide  has  nothing  to  do  with 
these  cases ;  we  must  look  to  the  contract 
between  the  parties:  and  the  plaintiff  was 
nonsuited.  The  latter  was  an  action  against 
the  legal  owner  of  a  ship  for  repairs.  Chief 
Justice  Abbott  told  the  jury  that  the  question 
for  their  consideration  was,  "  were  or  were 
not  the  repairs  done  upon  the  credit  of  the 
defendant  ?"  and,  therefore,  the  plaintiff's 
counsel  chose  to  be  nonsuited.  Here  it  is 
admitted  that  the  repairs  were  not  done 
upon  the  credit  of  the  defendant.  These 
decisions  only  followed  the  rule  of  the  earlier 
cases  :  Jackson  v.  Vernon,  (3)  Chinnery  v. 
Blackburne,  (4)  M'lver  v.  Humble.  (5)  The 
case  is  different  where  repairs  and  stores 
are  ordered  for  the  master,  for  he  is  the 
agent  of  the  owners  ex  necessitate,  if  gene- 
rally employed  by  them. 

Mr.  Alder  son  and  Mr.  Patteson,  contra. 
— Wilkinson  was  not  in  the  situation  of  an 
ordinary  mortgagee.  There  was  no  cove- 
nant by  him  to  re-convey  the  ship  to  the 
Bowmans  upon  payment  of  the  money  due ; 
and  he  had  the  power  to  retain,  out  of  the 
proceeds  of  the  ship  when  sold,  all  such 
sums  as  he  might  be  compelled  to  pay  as  a 
registered  owner.     It  is  provided,  in  the 

(1)  3  Campb.  354* 

(2)  1  R.  &  M.  4*. 

(3)  1  H.  Bl.  114. 

(4)  1  Id.  117,  n. 

(5)  16  East,  109. 
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Register  Act  in  force  at  the  time  of  this 
transfer,  4  Geo.  4.  c.  41.  s.  43,  "  that 
where  a  transfer  is  made  by  way  of  mort- 
gage, or  for  the  purpose  of  effecting  a  sale 
for  payment  of  any  debt  or  debts,  that  shall 
be  expressed  in  the  indorsement  of  the  cer- 
tificate of  registry,  and  then  the  person  to 
whom  such  transfer  is  made  shall  not  by 
reason  thereof  be  deemed  an  owner."  No 
such  thing  was  done  here.  All  the  cases 
cited  were  of  the  mortgage  of  a  whole  ship; 
and  it  makes  a  great  difference  whether  a 
ship  is  the  property  of  one  or  several  owners. 
H.  Bowman  was  employed  as  manager  by 
the  other  owners  before  this  transfer,  and 
afterwards  he  continued  in  that  situation  for 
Wilkinson,  as  well  as  the  other  owners,  in 
all  matters  relating  to  the  ship.  The  real 
question  then  was,  not  whether  the  credit 
was  given  to  Wilkinson,  but  whether  credit 
was  given  to  H.  Bowman  personally,  or  as 
representative  of  the  owners  of  the  ship. 
Wilkinson  would  have  been  liable  if  the  jury 
had  found  that  credit  was  given  to  Bowman 
in  the  latter  character.  The  case  of  Jack" 
ton  v.  Vernon  proceeded  upon  the  authority 
of  Eaton  v.  Jaques.  (6)  That  latter  case 
was,  however,  expressly  overruled  in  Wil- 
liams v.  Bosanquel ;  (7)  and  Jackson  v. 
Vernon  itself  was  much  shaken  by  the  ob- 
servations of  Lord  Kenyon  in  Wester  dell  v. 
Dale,  (8)  and  it  was  observed  upon  with 
disapprobation  by  the  Chief  Justice  Abbott 
in  Dowson  v.  Leake,  (9)  In  the  case  of 
Fraser  v.  Marsh,  (10)  where  the  registered 
owner  had  chartered  his  vessel  for  sevessi 
voyages,  it  was  held,  that  he  was  not  liable 
for  stores  supplied,  because  he  could  not 
be  considered  as  owner. 

Lord  Tenterden. — It  appears  to  me,  that 
the  only-  question  for  our  consideration  is, 
whether  the  repairs  done,  and  the  stores 
supplied  to  the  ship  in  question,  can  be 
considered  as  having  been  done  and,  sup- 
plied under  the  authority  of  Wilkinson, 
either  express  or  implied.  Express  autho- 
rity there  certainly  was  not.  Then  do  the 
facts  of  the  case  warrant  the  inference  of 
an  implied  authority?     It  appeared,  that 

(6)  Doug.  455. 
'7)  1  B.&B.  238. 
8)  7  Term  Rep.  506. 

[9)  D.ficR.N.P.52. 

(10)  IS  East,  238. 


the  order  was  given  by  H.  Bowman,  for- 
merly a  part-owner,  who  had  parted  with 
his  legal  interest  to  Wilkinson.  That,  how- 
ever, was  partially  for  his  own  benefit,  and 
not  wholly  for  Wilkinson's.  Beyond  the 
monies  secured  by  the  bill  of.  sale,  H.  Bow- 
man continued  interested,  although  he  had 
no  longer  a  legal  interest  in  the  ship ;  and, 
upon  repayment  of  all  that  was  due,  he 
might  have  had  his  share  of  the  ship  re- 
conveyed  to  him.  In  the  mean  time,  he 
continued  to  manage  the  ship  as  before,  and 
gave  the  orders  in  question  as  if  no  such 
bill  of  sale  had  been  executed.  During 
this  period,  Wilkinson  never  interfered  with 
the  concerns  of  the  ship ;  and  it  is  impos- 
sible for  us  to  say,  that  Bowman  had  his 
authority  for  giving  those  orders.  There 
are  certainly  conflicting  dicta  and  authori- 
ties upon  this  subject ;  they  have  arisen 
since  the  passing  of  the  Register  Acts,  which 
appear  to  have  influenced  the  judgment  of 
the  Court.  I  cannot,  however,  understand 
how  those  acts  affect  the  question.  They 
enable  a  person  to  ascertain  who  are  the 
legal  owners  of  a  vessel ;  but  that  might 
have  been  ascertained  aliunde ;  and  if  the 
legal  owners  would  not  at  common  law 
be  liable  to  such  demands  as  the  present, 
merely  on  account  of  their  ownership,  I 
cannot  think  that  they  are  so,  by  reason  of 
any  thing  to  be  found  in  the  Register  Acts. 

Mr.  Justice  Bay  ley. — In  the  case  of  a 
ship,  as  of  other  property,  an  agent  may 
make  himself  or  his  principal  liable  for  re- 
pairs. But  the  question  here  is,  whether 
Wilkinson  can,  or  cannot,  be  treated  as  one 
of  Bowman's  principals  ?  Where  a  ship  is 
under  the  management  of  the  master,  and 
the  owners  divide  the  profits,  the  master  is 
primd  facie  agent  for  them  all ;  but  the 
mere  legal  ownership  does  not  make  any 
person  liable  for  the  ship's  debts.  Chinnery 
v.  Blackburne  is  the  first  case  upon  this 
point ;  and  there,  the  Court  seem  to  have 
considered,  that  if  a  mortgagee  were  enti- 
tled to  the  profits  of  the  ship,  he  would  be 
liable  to  the  debts.  Then,  in  Jackson  v. 
*  Vernon,  it  was  held,  that  a  mortgagee  was 
not  liable  for  necessaries  supplied  to  a  ship 
before  he  took  possession.  In  Wester  dell 
v.  Dale,  Lord  Kenyon  appears  to  have  en- 
tertained a  different  opinion ;  but  that  point 
was  not  decided,  and  Dale  was,  indepen- 
dently of  the  mortgage,  part-owner  of  the 
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ship,  and  he  was  charged  on  the  ground  of 
thai  ownership.  Since  that  time,  there 
have  been  many  decisions  that  mere  owner- 
ship, without  proof  of  agency,  does  not 
lender  the  party  liable.  In  Young  v.  Broa- 
der, (11)  and  M'lver  v.  Humble,  the  party 
had  made  a  transfer  of  bis  interest,  but,  for 
want  of  compliance  with  certain  forms,  the 
legal  ownership  remained  with  him,  and  that 
was  not  deemed  sufficient  to  make  him 
liable  for  the  ship's  debts.  Inasmuch,  then, 
as  Wilkinson  had  merely  the  legal  owner- 
ship as  mortgagee,  and  H.  Bowman  had 
not  any  authority,  either  express  or  implied, 
to  pledge  his  credit,  I  think  that  the  non- 
suit in  this  ease  was  right. 

Mr.  Justice  Holroyd  and  Mr.  Justice  Lit* 
tkdale  concurred. 

Rule  discharged. 


1827 
June  30 
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ROGERS  V.  JOKES. 


Affidavit  of  debt. 

The  officer  of  an  inferior  court  of  record 
has  no  power  to  authorize  another  person 
merely  to  take  affidavits  of  debt.  And  an 
affidavit,  made  before  a  person  so  appointed 
(who  had  nothing  to  do  with  the  issuing  of 
the  process),  was  held  to  be  insufficient. 

Case  against  the  Marshal  of  the  King's 
Bench  for  an  escape.  The  declaration 
stated,  that  one  H.  S.,  on  &c,  at  the  town 
and  port  of  Dover,  and  within  the  jurisdic- 
tion of  the  court  of  record  holden  before 
the  mayor  and  jurats  of  Dover,  to  wit,  at 
Westminster,  was  indebted  to  the  plaintiff 
in  the  sum  of  200L,  upon  and  in  respect  of 
certain  causes  of  action  before  then  accrued 
to  the  plaintiff  against  H.  S.,  within  the  ju- 
risdiction of  the  said  court;  that  the  said 
sum  of  money  being  unpaid,  and  H.  S.  then 
being  a  prisoner  for  debt  in  the  actual  cus- 
tody of  the  mayor,  &c.  of  Dover,  at  the 
suit  of  H.  D.,  the  plaintiff,  for  the  recovery 
of  his  debt,  on  &c,  at  &c,  and  within  the 
jurisdiction  of  the  said  court,  duly  made  an 
affidavit  before  T.  Pain,  duly  constituted 
and  appointed  to  take  affidavits  in  the  same 
court.    (The  declaration  then  set  out  the 

(11)  8  E*tt,io. 


affidavit,  a  plaint,  and  a  precept,  and  al- 
leged, that  H.  S.  was  detained  by  means 
thereof.)  And  H.  S.,  being  detained  and 
remaining  a  prisoner  at  the  suit  of  the 
plaintiff,  for  the  cause  aforesaid,  afterwards, 
to  wit,  on  &c,  at  &c,  was  brought  before 
Sir  G.  S.  Holroyd,  one  of  the  Justices  of  the 
King's  Bench,  by  virtue  of  a  writ  of  habeas 
corpus,  and  was  thereupon  then  and  there 
duly  committed  by  Sir  G.  S.  Holroyd  to 
the  custody  of  the  Marshal  of  the  Marshal* 
sea,  there  to  remain  until  cVc  By  virtue  of 
which  commitment,  defendant  then,  and  be- 
ing 8 till  Marshal  of  the  Marshalsea,  took 
H.  S.  into  custody,  and  detained  her  until 
afterwards,  to  wit,  on  &c,  he  (the  defen- 
dant) without  the  licence  &c,  voluntarily 
suffered  H«  S.  to  escape. 

Plea — Not  guilty. 

Upon  the  trial,  before  Lord  Tenterden, 
at  the  Westminster  Sittings  after  last  Hilary 
term,  it  was  proved  that  H.  $.,  a  native  of 
France,  had  given  to  the  plaintiff  four  pro- 
missory notes  for  50/.,  each  dated  at  Dover, 
*  but  payable  at  Calais.  The  consideration 
for  the  notes  was  not  proved  to  have  been 
given  at  Dover.  The  town  clerk  of  Dover 
is  the  proper  officer  to  issue  process  out  of 
the  court  of  record,  holden  before  the 
mayor  and  jurats,  and  has  for  many  years 
been  in  the  habit  of  giving  to  several  per- 
sons at  Dover  a  deputation  to  take  affida- 
vits of  debt ;  T.  Pain,  before  whom  the  affi- 
davit mentioned  in  the  declaration  was  sworn, 
had  a  deputation  of  this  nature,  but  was 
Oi}t  the  deputy  of  the  town  clerk  for  general 
purposes.  The  arrest  of  J.  S. ;  an  acknow- 
ledgment of  the  debt  by  her  then  in  custody 
at  Dover ;  the  removal  by  habeas  corpus 
issued  at  the  suit  of  the  plaintiff;  and  the 
escape,  were  then  proved.  For  the  defen- 
dant, it  was  objected,  that  there  was  no  evi- 
dence that  the  debt  arose  within  the  juris- 
diction of  the  court  of  record  at  Dover ;  and 
also,  that  T.  Pain  had  not  any  sufficient 
authority  to  take  affidavit  of  debt.  The 
Lord  Chief  Justice  reserved  these  points, 
and,  the  plaintiff  having  obtained  a  verdict, 
a  rule  nut  for  a  nonsuit  was  granted  in  Eas- 
ter term. 

Mr.  Attorney  General  and  Mr.  Comvn 
shewed  cause. — According  to  a  practice  fol- 
lowed for  many  years,  an  affidavit  for  debt 
was  sworn  before  T.  Pain,  a  person  ap- 
pointed by  the  town  clerk ;  T.  Pain  was 
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the  deputy  of  the  town  clerk  for  that  pur- 
pose :  he  need  not  be  a  deputy  for  general 
purposes* 

It  then  was  objected,  that  the  cause  of 
action  did  not  arise  within  the  jurisdiction 
of  the  court  of  record  at  Dover ;  and  more- 
over, the  plaintiff  was  not  bound  to  prove 
that  the  cause  of  action  arose  within  the 
limited  jurisdiction,  it  having  been  removed 
into  this  court. 

[Lord  Tenter  den. — The  case  was  removed 
by  the  plaintiff,  and  it  does  appear  singular 
that  a  party  should  be  able  to  arrest  a 
debtor,  by  process  out  of  an  inferior  court, 
for  a  cause  not  within  its  jurisdiction,  and 
have  the  benefit  of  that  arrest  by  removing 
the  cause  into  a  superior  court.] 

At  all  events,  the  giving  of  the  notes  to 
the  plaintiff  constituted  a  cause  of  action, 
and  that  arose  at  Dover.  The  debtor,  when 
in  custody  there,  acknowledged  the  debt. 

Mr.  Gurney  and  Mr.  Campbell,  contra.-— 
The  affidavit  of  debt  was  made  before  a 
person  <who  had  no  authority  to  take  it.  By 
the  12  Geo.  1.  c.  29,  an  act  made  to  pre- 
vent frivolous  and  vexatious  arrests,  a  diffe- 
rence is  made  between  superior  and  inferior 
courts  in  this  respect — a  commissioner  may 
take  affidavits  in  the  former ;  but,  in  the 
latter,  they  must  be  sworn  before  "the 
officer  who  issues  the  process,  or  his  de- 
puty ;"  that  means  his  deputy  for  the  gene- 
ral purposes  of  his  office,  not  merely  for 
taking  affidavits.  Next,  the  cause  of  ac- 
tion was  not  proved  to  have  arisen  within 
jjie  inferior  jurisdiction.  The  date  of  the 
notes  was  not  evidence  of  their  having  been 
made  at  Dover,  nor  were  they  proved  to 
have  been  delivered  at  that  place.  The  ac- 
knowledgment of  the  debt,  made  after  the 
arrest,  was  not  evidence  against  the  Marshal. 

Mr.  Justice  Bay  ley. — It  wpuld  be  evi- 
dence if  made  before  the  escape. 

Lord  Tenter  den  y  C.  J. — We  are  of  opi- 
nion, that  Pain,  before  whom  the  affidavit 
of  debt  was  made,  was  not  a  deputy  within 
the  meaning  of  the  statute  12  Geo.  1.  c.  29. 
That  statute  says,  that  the  affidavit  must 
be  sworn  before  the  officer  who  shall  issue 
the  process,  or  his  deputy.  It  is  not  neces- 
sary to  say,  whether  that  requires  the  de- 
puty to  be  appointed  generally  for  the  officer ; 
but,  at  all  events,  it  makes  it  necessary 
that  he  should  be  deputy  for  the  purpose 
Vol.  V.  K.B. 


of  issuing  process :  and  the  only  authority 
delegated  to  Pain  was  that  of  taking  affida- 
vits ;  consequently,  the  arrest  was  not 
good :  and,  as  the  party  was  never  in  law- 
ful custody,  no  action  for  the  escape  can 
be  maintained  against  the  Marshal.  The 
rule  for  entering  a  nonsuit  must,  therefore, 
on  this  ground,  be  made  absolute ;  and  it 
becomes  unnecessary  to  say  anything  as  to 
the  other  point.  But  it  may  be  proper  to 
notice,  that  in  Melsomev.  Gardner ',(1)  it  was 
decided,  after  consideration,  that  a  plaintiff, 
having  arrested  a  debtor  by  process  out  of 
an  inferior  court,  cannot,  by  habeas  corpus 
ad  respondendum,  remove  him  into  the  cus- 
tody of  this  court  to  answer  to  a  new  action 
here  for  the  same  debt. 

Rule  absolute. 


1827. 
June  16 


Sheriff*— Poundage. 


GOODS     V.    LANGLEY,     BAILBY, 
RANGER,  AND  WEDDELL. 


If  a  sheriff  part  with  the  possession  of 
goods,  taken  by  him  in  execution,  he  loses  his 
lien  thereon  for  his  poundage,  and  cannot 
afterwards  retake  them. 

This  was  an  act  of  trover  for  a  gig. 

Plea — Not  guilty. 

The  case  was  tried,  before  Mr.  Justice 
Park,  at  the  Summer  Assizes  for  the  county 
of  York  1826.  The  defendant,  Langley, 
was  sheriff  for  the  county  of  York  in  1826 ; 
Bailey  was  a  sheriff's  officer ;  Weddell  was 
a  coachmaker  living  at  Knaresborough ;  and 
Ranger,  who  was  the  step-father  of  Wed- 
dell, was  a  plasterer. 

On  the  11th  of  April  1826,  Weddell 
agreed  to  make  for  the  plaintiff  a  gig  for 
971.,  and  an  old  debt  of  20/.  12*.  6d.,  due 
from  Weddell  to  the  plaintiff,  was  to  be  set 
off  against  that  sum.  The  body  and  the 
wheels  of  the  gig  were  selected  by  the  plain- 
tiff, and  the  gig  was  promised  to  be  com- 
pleted in  a  few  days.  Before  the  delivery 
of  the  gig  the  plaintiff  paid  another  sum  of 
money,  which,  with  the  old  debt  of  20/. 
12 j.  6<J.,  made  up  the  sum  to  be  paid  for 
the  gig.  On  Thursday  the  11th  of  May, 
the  plaintiff  went  to  Weddell's  house  for  the 
gig,  and  was  assisted  by  Ranger  and  Wed- 
(l)  l  Cowp.  116. 
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dell  in  drawing  it  out  of  the  yard,  it  was 
then  delivered  to  the  plaintiff.  On  the  5th 
of  May,  a  fieri  facias  on  a  judgment,  at  the 
suit  of  Ranger  against  Weddell,  had  issued 
against  the  latter,  directed  to  the  defendant, 
Langley,  who  made  out  a  warrant  to  Bailey 
on  the  same  day,  indorsed  to  levy  459/. 
At  the  time  that  possession  was  taken  of 
Weddell's  goods,  the  gig  was  upon  the  pre- 
mises in  an  unfinished  state,  but  Weddell 
was  permitted  to  complete  it.  Bailey,  on 
hearing  that  the  gig  had  been  taken  away 
by  the  plaintiff,  went  to  his  premises  and 
took  it  back  ;  and  this  action  was  brought 
by  the  plaintiff  to  recover  the  value  of  the 
gig.  Ranger  and  Weddell  were  living  to- 
gether before  and  after  the  judgment  and 
execution,  and  there  were  many  circum- 
stances to  shew  that  the  judgment  and  exe- 
cution were  collusive.  The  learned  Judge 
left  the  question  to  the  jury,  whether  the 
judgment  and  execution  were  fraudulent, 
and  the  jury  determined  they  were.  A  rule 
nisi  was  obtained  for  a  new  trial,  on  the 
ground,  that  trover  was  not  maintainable, 
the  property  not  being  vested  in  the  plain- 
tiff at  the  time  the  sheriff  took  possession. 

Mr.  Attorney  General  and  Mr.  Alder  son 
shewed  cause. — The  jury  have  found  the 
judgment  and  execution  were  fraudulent, 
and  that,  being  so,  the  plaintiff  was  clearly 
entitled  to  recover,  even  if  the  gig  were  not 
completed  at  the  time  of  the  seizure.  But, 
even  if  the  property  in  the  gig  did  not 
vest  in  the  plaintiff  before  the  seizure,  it 
not  being  complete,  still  it  vested  in  him 
when  delivered  in  a  complete  state  on  the 
11th  of  May,  with  the  assent  of  the  judg- 
ment creditor.  It  is  true,  in  general,  that 
a  sheriff  may  maintain  trover  for  goods 
seized  in  execution,  but  that  arises  from  his 
being  answerable  to  the  plaintiff  in  the  ex- 
ecution for  the  goods  so  seized.  But,  as 
the  judgment  creditor  assisted  in  delivering 
the  gig  to  the  plaintiff,  he  could  maintain 
no  action  against  the  sheriff,  and  if  so,  the 
sheriff  could  not  maintain  trover  against 
the  present  plaintiff;  his  being  entitled  to 
poundage  gave  him  only  a  lien  on  the  goods 
and  the  proceeds.  By  parting  with  the  pos- 
session he  lost  his  lien. 

Mr.  Parke,  contra. — This  action  was  not 
maintainable ;  the  gig  was  not  completed 
on  the  6th  of  May,  and  the  plaintiff  could 
not  have  any  property  in  it  until  finished 


and  delivered  to  him !  Mucklow  v.  Strangles. 
(1)  The  right  to  recover  the  price  on  the  one 
hand,  and  the  right  of  property  on  the  other, 
are  correlative.  Until  the  article  was  deli- 
vered, the  maker  could  not  recover  the  price, 
nor  could  the  person  for  whom  it  was  made 
maintain  trover.  The  selecting  of  the  par- 
ticular materials  by  the  plaintiff  gave  him 
no  property  in  them ;  nor  does  it  vary  the 
case,  that  part  or  the  whole  was  paid  for  in 
advance  ;  for  if  part  be  paid,  no  certain  por- 
tibn  can  become  the  property  of  the  pur- 
chaser, unless  where  it  is  expressly  so  sti- 
pulated, or  by  implication,  as  in  Woods  v. 
Russel ;  (2)  nor,  if  the  whole  sum  is  paid, 
does  the  property  in  the  whole  vest.  In 
case  of  no  such  stipulation,  if  the  article 
should  be  destroyed  by  fire  before  delivery, 
the  loss  must  fall  upon  the  vendor,  and  a 
part  or  the  whole  of  the  purchase-money 
must  be  returned  to  the  purchaser.  Nei- 
ther the  sheriff  nor  his  officer  concurred  in 
the  subsequent  delivery  of  the  property  on 
the  18th  of  May,  it  could  not,  therefore,  be 
vested ;  and  though  the  execution  creditor 
did,  his  act  could  not  defeat  the  lien  of  the 
sheriff  for  poundage ;  and  the  fraud  in  the 
judgment  and  execution  could  not  affect 
the  sheriff  or  his  officer.  They  were  bound 
to  act  according  to,  and  were  protected  by, 
the  writ. 

Lord  Tenterden. — It  appears  to  me  that 
there  is  sufficient  evidence  to  support  the 
verdict  in  this  case,  without  entering  into  the 
question,  whether  the  property  in  the  gig 
had  passed  to  the  plaintiff  before  it  was 
seized  by  the  sheriff  on  the  6th  of  May. 
Ranger  continued  to  reside  on  the  premises 
of  Weddell,  and  to  manage  his  concerns 
after  the  sheriff's  officer,  at  his  suit,  had 
seized  the  property.  He  and  his  debtor  after- 
wards concurred  in  delivering  the  gig  to  the 
plaintiff.  As  against  them  the  plaintiff  is 
clearly  entitled  to  retain  it ;  the  sheriff  after- 
wards retook  it,  to  recover  his  poundage, 
but,  I  think,  it  was  not  his  duty  to  suffer  it  to 
go  out  of  his  possession.  I  think  he  bad  no 
right  to  retake  it  to  secure  his  own  debt, 
and  he  had  nj|  right  to  take  it  on  behalf 
of  die  judgment  creditor  or  the  debtor. 
Therefore  the  rule  for  a  new  trial  must  be 
discharged. 

Rule  discharged. 

(t)  1  Taunt.  318. 

(*)  5  Barn,  &  Aid.  94*. 
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Debtor  and  Creditor. 


SMITH  AND  OTHERS  V. 
FERRAND. 


If  the  debtor  refer  thescreditor  to  a  third 
person  for  payment  of  his  demand,  and  the 
creditor  arrange  with  that  third  person  in  a 
mode  different  from  that  directed  by  the 
debtor,  the  latter  will  be  discharged. 

This  was  an  action  of  assumpsit,  for  goods 
sold  and  delivered. 

Plea — Non  assumpsit. 

The  following  appeared  to  be  the  facts  of  the 
case,  at  the  trial,  before  Mr.  Justice  Park,  at 
the  Summer  Assizes  for  the  county  of  York, 
1 826.  The  plaintiffs  carried  on  business  at 
Gomersal,  near  Leeds,  under  the  firm  of  the 
Gomersal  Mill  Company,  and  employed  a 
person  of  the  name  of  Kaye,  to  sell  goods 
for  them  and  to  receive  money.  In  1825, 
defendant,  who  resided  at  Almondbury,  near 
Huddersfield,  purchased  of  Kaye  a  quan- 
tity of  worsted  yarn  for  193/.  The  yarn 
was  afterwards  delivered.  Kaye  was  called 
as  a  witness  by  the  plaintiff,  and  he  stated 
that  the  yarn  was  sold  to  be  paid  for  on 
delivery,  and  a  bill  of  two  months  was  given, 
which  was  considered  money  payment.  On 
the  11th  of  October,  the  defendant  gave 
him  a  note  to  Messrs.  Dobson  &  Co.  his 
bankers,  at  Huddersfield :  "  Please  to  pay 
the  Gomersal  Mill  Company  193/.,  equal  to 
six  months."  There  was  neither  signature, 
address,  nor  date  to  this  order.  Kaye  re- 
ceived from  Messrs.  Dobson  &  Co.,  on  the 
presentation  of  this  order,  a  bill  of  100/., 
drawn  upon  a  person  in  London,  which  had 
three  months  to  run,  and  89/.  1 1*.  in  bank- 
ers' notes, —  31.  9s.  being  deducted  for  dis- 
count, for  three  months  on  the  100/.,  and 
for  six  months  on  the  89/.  11*.;  at  the  same 
time  he  was  offered  the  whole  in  cash,  al- 
lowing discount.  Aflerwards  Kaye  called 
at  Ferrand's,  and  wrote  the  word  "  settled," 
on  the  invoice  of  the  goods,  at  the  same 
time  observing,  that  he  had  told  the  clerk 
that  he  would  not  give  credit  for  a  greater 
sum  than  he  had  received.  On  the  18th 
of  January,  the  bill  was  dishonoured.  Dob- 
son &  Co.  had  failed  in  December.  It  was 
proved,  on  the  part  of  the  defendant,  that 
it  was  the  usual  course  of  trade  at  Hudders- 
field to  pay  for  goods  of  this  description 
by  a  bill  at  six  months,  and  that  Kaye 


agreed  to  allow  six  months'  discount  on  the 
day  that  he  received  the  order.  It  was 
further  proved,  that  the  deft  i  da  t  <'<  p  sir- 
ed with  his  bankers  a  bill  for  2000/.,  which 
was  aflerwards  duly  paid,  together  with  a 
paper  containing  the  names  of  several  per- 
sons to  whom  payments  were  to  be  made : 
among  them  was  the  name,  "  John  Kaye 
Gomersal,  193/,"  It  was  further  proved, 
that  Kaye  presented  the  order ;  and,  on 
being  asked,  how  he  would  be  paid,  he  said 
he  would  take  a  bill  of  100/.  at  three  months, 
and  the  rest  in  notes.  Kaye  made  no  ob- 
jection to  the  deducting  of  the  discount. 
The  learned  Judge  was  of  opinion,  that  as 
Kaye  might  have  received  cash  from  Messrs. 
Dobson  &  Co.,  and  preferred  the  taking  of 
a  bill  for  his  own  convenience,  or  that  of  the 
plaintiffs,  the  defendant  was  discharged  by 
the  taking  of  that  bill ;  that  the  right  of 
the  plaintiff  to  recover  the  sum  deducted 
for  discount  depended  upon  the  fact,  whe- 
ther Kaye  had  agreed  to  allow  six  months9 
discount  or  not ;  he  left  that  question  for 
the  jury :  if  they  thought  Kaye  had  so 
agreed,  he  directed  them  to  find  for  the  de- 
fendant ;  otherwise,  for  the  plaintiffs.  The 
jury  found  for  the  defendant. 

A  rule  nisi  for  a  new  trial  was  obtained, 
in  Michaelmas  term  last,  by 

Mr.  Serjeant  Cross,  on  the  ground,  that 
the  paper  in  question  was  not  a  check,  and 
that  the  payment  by  Dobson  &  Co.,  who 
were  the  agents  of  Ferrand,  was  a  payment 
by  him :  the  bill  given  in  part  payment 
having  turned  out  unproductive,  did  not 
operate  as  a  discharge  of  the  original  debt. 

Mr.  Attorney  General  and  Mr.  Campbell 
shewed  cause. — After  the  finding  of  the 
jury,  it  must  be  taken,  that  the  plaintiffs 
sold  the  yarn  to  be  paid  for  in  money,  al- 
lowing six  months'  discount,  or  on  a  credit 
of  six  months.  Kaye,  who  was  the  plain- 
tiffs' agent,  chose  to  receive  a  bill  having 
three  months  to  run,  instead  of  bank  notes 
or  money  ;  he  took  it,  therefore,  at  his  own 
peril,  and  the  original  debtor  is  discharged, 
although  the  parties  to  the  bill  failed  before 
it  became  due. 

Mr.  Parke,  contra. — The  order  in  ques- 
tion was  not  signed  by  any  one,  nor  directed 
to  the  bankers  ;  It  was  not  a  check,  but  a 
mere  ticket  to  identify  the. party  entitled 
to  payment  according  to  the  list.  Dobson 
&  Co.,  who  gave  the  bill  which  was  disho- 
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noured,  were  the  agents  of  the  defendant ; 
the  act  of  Dobson  &  Co.  was  his  act ;  and, 
therefore,  had  he  given  the  bill  to  Kaye,  it 
would  not  have  been  a  discharge.  Where 
a  bill  is  given  for  an  antecedent  debt,  with- 
out any  indorsement  by  the  debtor,  the  law 
implies  a  contract  that  the  bill  shall  be 
paid  when  due ;  and,  if  not,  the  original 
debt  remains :  per  Lord  Eldon,  Ex  parte 
Blackburne.  (1)  In  this  case,  through  the 
intervention  of  Dobson  &  Co.r  this  bill  was 
given  in  payment  by  the  defendant ;  it  has 
not  been  paid,  and  the  debt  pro  tanto  re- 
mains. Everett  v.  Collins  (2)  is  an  autho- 
rity expressly  in  point.  In  that  case,  the 
plaintiff  had  employed  the  defendant  to 
sell  cattle  for  him ;  he  demanded  the  money 
produced  by  the  sale ;  the  defendant  took 
the  plaintiff's  son  to  Mingay,  Nott  &  Co., 
and  they  offered  to  pay  him  in  bank  notes, 
but  he  preferred  a  check  on  their  bankers. 
The  check  was  dishonoured;  but  k  was 
held,  that  this  did  not  discharge  the  debtor, 
though  Mingay,  Nott  &  Co.  failed,  with  a 
balance  of  the  debt  in  their  hands.  This 
decision  proceeded  on  the  ground  that  Min- 
gay, Nott  &  Co.  were  considered  as  the  de- 
fendant's agents  or  servants,  and  that  their 
offer  to  pay  by  notes,  or  by  their  check, 
was  equivalent  to  an  offer  to  pay  by  notes, 
or  by  his  check.  But,  assuming  that  this 
was  a  check,  the  effect  of  it  was  to  give  to 
Kaye  the  option  of  having  a  bill  at  six 
months,  or  money,  allowing  discount.  An 
unproductive  check  operates  as  a  payment 
of  a  debt,  when  the  party  taking  the  check 
receives  payment  in  a  mode  not  warranted 
by  the  order.  Thus,  where  A  sold  goods 
to  B,  for  which  the  latter  was  to  pay  a  bill 
at  three  months,  and  B  gave  A  a  check  on 
his  bankers  (who  were  also  the  bankers  of 
A)  requiring  them  to  pay  A  on  demand,  or 
by  a  bill  at  three  months,  and  A  paid  the 
check  into  the  bankers,  and  took  no  bill 
from  them,  but  the  amount  was  transferred 
in  the  bankers'  books  from  B's  account  to 
A,  with  the  knowlege  of  both,  and  the 
banker  failed  before  the  check  became  due : 
it  was  held,  that  A  not  having  taken  any 
bill,  had  not  pursued  the  order  contained  in 
the  check,  and  could  not  recover  the  value 
of  the  goods :  Bolton  v.  Richards ;  (3)  but 

(1)  10  Vwey,  jun.  t06. 
<*)  t  Campb.  515. 
(S)  6  Term  Rap.  139. 


where  the  taking  of  a  bill  is  warranted  by 
the  order,  then  the  taking  of  an  unproduc- 
tive bill  does  not  operate  as  a  payment :  Ex 
parte  Dixon.  (4)  In  this  case,  the  holder 
of  a  check  had  an  option  given  by  the  check 
itself  to  take  money  or  bills.  He  elected 
to  receive  part  in  cash,  and  part  in  a  bill ; 
but  that  waa  a  mode  of  payment  warranted 
by  the  check  itself,  and,  therefore,  was  no 
satisfaction,  unless  the  bill  was  paid.  In  all 
cases  bearing  upon  the  subject,  where  an 
unproductive  check  has  been  held  to  operate 
aa  payment,  the  party  receiving  the  check 
has  not  received  payment  in  a  mode  war- 
ranted by  the  order. 

Lord  Tentcrden,  C.  J. — I  think  this  rule 
ought  to  be  discharged.  It  appears  by  the 
report  of  the  learned  Judge,  that  the  de- 
fendant, being  indebted  to  the  plaintiffs  and 
other  persons  in  various  sums  of  money, 
had  deposited  in  the  hands  of  his  bankers, 
Dobson  &  Co.,  a  2000/.  bill  (which  was 
afterwards  paid)  to  provide  for  payments 
which  they  nad  to  make  upon  his  account ; 
and  he  notified  to  Dobson  &  Co.,  that  the 
plaintiffs'  agent,  Kaye,  was  to  be  paid  193/. 
When  Kaye  applied  to  the  defendant  for  pay- 
ment, he  gave  the  following  order  on  Dob- 
son &  Co. :  "  Please  to  pay  the  Gomersal 
Mill  Company  193/.,  equal  to  six  months." 
I  am  clearly  of  opinion,  looking  at  the  terms 
of  this  instrument,  that  Kaye,  when  he  went 
to  Dobson  &  Co.,  had  a  right  to  insist  on  pay- 
ment in  ready  money,  on  allowing  six  months9 
discount ;  and  if  they  had  refused  to  give  him 
that,  he  or  his  principal  might  have  taken 
his  remedy  against  Ferrand.  Whether  this 
order  on  Dobson  &  Co.  assumed  the  form 
of  a  regular  check  or  not,  is  wholly  imma- 
terial. It  appears  clear  from  the  evidence, 
that  Kaye  might  have  had  cash  if  he  would* 
but  he  chose  to  take  in  part  payment  a 
bill  for  100/.,  which  had  nearly  three  months 
to  run.  He,  therefore,  took  a  security  very 
different  from  that  which  was  taken  from 
Mingay,  Nott  &  Co.  in  Everett  v.  Collins. 
There,  the  party  took  nothing  but  a  check 
or  order  on  a  banker  to  pay  the  money  im- 
mediately. But  here,  the  plaintiffs'  agent 
took  a  bill  of  exchange  accepted  by  a  stran- 
ger, and  having  a  certain  time  to  run.  That 
was  not  an  order  for  instant  and  immediate 

(4)  6  Term  Rep.  14*. 
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Biyment,  as  the  check  was  in  the  case  cited, 
esides,  Dobson  &  Co.  were  not  merely 
agents  in  the  common  meaning  of  the  term, 
but  agents  intrusted  with  funds  for  the  spe- 
cific purpose  of  paying  these  demands.  It 
seems  to  me,  that  as  the  plaintiffs,  or  their 
agent  Kaye,  thought  fit  to  waive  the  right 
to  immediate  payment,  and  to  take  the  se- 
curity, they  must  bear  the  loss,  which  has 
happened  through  their  own  default.  The 
rule  for  a  new  trial  must  therefore  be  dis- 
charged. 

Mr.  Justice  Bayley. — I  consider  Dobson 
&  Co.,  in  this  case,  as  debtors  to  the  plain- 
tiffs for  the  amount  of  the  bill.  I  take  it  to 
be  clear,  that  if  a  creditor  refer  a  third  per- 
son to  his  debtor  for  payment,  intending  the 
third  person  to  take  payment  in  money,  and 
the  latter,  instead  of  taking  payment  in  mo- 
ney, takes  payment  in  any  other  way,  he 
does  it  at  his  peril.  In  a  case  before  Lord 
Kenyon,  in  1769,  it  was  decided,  that  if  a 
debtor  refer  a  creditor  to  a  third  person  for 
payment,  and  the  creditor  gives  that  third 
person  indulgence,  without  the  knowledge 
and  consent  of  the  debtor,  and  the  third 
person  becomes  insolvent,  the  loss  must  fall 
on  the  creditor ;  because,  as  between  him- 
self and  the  debtor,  the  giving  indulgence 
without  notice  operates  as  an  agreement  on 
his  part  to  look  to  the  third  person,  and  dis- 
charge the  debtor.  In  this  case,  Kaye  re- 
ceived the  order  for  193/.  upon  Dobson  & 
Co.,  who  stood  in  the  condition  of  debtors 
to  Ferrand  for  193/.,  and,  at  that  moment, 
Kaye  might  have  demanded  and  received 
payment  in  cash.  Instead  of  requiring  pay- 
ment in  cash,  he  took  this  bill  at  three 
months.  To  this  arrangement  Ferrand  was 
no  party  ;  he  was  not  even  apprised  of  it. 
The  taking  of  the  bill  was  an  act  of  Kaye's, 
and  an  act  of  indulgence  given  to  Dobson 
&  Co. ;  and  then  the  loss  arising  from  the 
insolvency  of  Dobson  &  Co.  must  fall  upon 
the  plaintiffs,  his  principals,  with  whom  he 
is  identified.  The  case  of  Everett  v.  Col- 
lins is  distinguishable  from  this ;  because,  in 
that  case,  the  check  taken  was  an  order  for 
prompt  and  immediate  payment,  and  was 
equivalent  to  payment ;  for  when  a  party  is 
offered  the  option  of  having  either  a  check 
on  a  banker  or  a  bank  note,  it  is  in  effect 
an  offer  to  pay  in  one  species  of  cash  or 
another.  For  these  reasons,  I  am  of  opi- 
nion, that  the  verdict  for  the  defendant  ought 


not  to  be  disturbed.     This  rule  must  there- 
fore be  discharged. 

Mr.  Justice  Littledale  concurred. 

Rule  discharged. 


1827       CRIGBY    AND    OTHERS,   ASSIGNEES 

June  25    i      op  T"  w*  W1LUAM8  v"  op**ll 

'  (^       AND  OTHERS. 

Arbitration —  Costs. 

Where  an  arbitrator  orders  one  of  the 
parties  to  pay  the  costs  of  the  cause,  tliose 
costs  will  be,  understood  to  be  such  as  that 
party  would  have  had  to  pay  in  case  there 
had  been  a  judgment  in  the  ordinary  course* 

Accordingly,  where  a  defendant  liad  ob- 
tained a  verdict  on  the  trial;  and,  pending 
a  rule  for  a  new  trial,  obtained  by  the  plain- 
tiff, the  cause  was  referred;  "  the  costs'*  being 
in  the  discretion  of  the  arbitrator,  and  he 
found  for  the  plaintiffs,  and  ordered  the  de- 
fendants to  pay  the  "  costs  of  the  cause"— 
it  was  held,  that  this  did  not  include  the  costs 
of  the  triaL 

Trover  to  recover  three  barges,  the 
property  of  the  bankrupt  before  his  bank- 
ruptcy, and  conveyed  to  the  defendants  in  a 
manner  which  the  plaintiffs  thought  frau- 
dulent. A  verdict  was  obtained  for  the  de- 
fendants at  the  Summer  Assizes  for  Chester 
1826.  A  rule  nisi  was  obtained  in  the 
Michaelmas  term  following,  and  the  case,  by 
agreement,  referred  to  a  barrister.  The 
costs  of  the  verdict  were  left  to  his  discre- 
tion, and  be  was  empowered  to  vacate  the 
verdict  or  cause  the  suit  to  be  proceeded 
with,  as  he  thought  fit.  The  arbitrator 
found  the  deed  an  undue  preference,  and 
that  the  barges  were  the  property  of  the 
plaintiffs  as  assignees ;  and  he  directed  the 
property  to  be  delivered  to  the  plaintiffs, 
and  the  defendants  to  pay  the  costs  of  the 
cause,  when  taxed  by  the  officer  of  the 
court.  The  Master  refused  to  allow  any 
costs  to  the  plaintiffs  beyond  the  period 
when  the  issue  was  joined  between  the  par- 
ties. A  rule  nisi  was  obtained  for  the  Master 
to  review  his  taxation. 

Mr.  Cottingham  shewed  cause. — If  the 
rule  for  a  new  trial  had  been  made  absolute, 
and  the  plaintiffs  upon  the  second  trial  bad 
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obtained  a  verdict,  they  would  not  have  been 
entitled  to  the  costs  in  the  first  action : 
Austen  v.  Gibbs.  (1)  The  arbitrator  has  not 
vacated  the  verdict,  but  has  ordered  the 
plaintiffs  to  pay  the  costs  of  the  cause  as 
taxed  by  the  Master.  He  must  be  taken 
to  mean,  such  costs  as  the  defendants  would 
have  been  liable  to  pay  if  the  plaintiffs  had 
succeeded  on  a  second  trial. 

Mr.  Coltman,  contra. — The  costs  were 
placed  at  the  discretion  of  the  arbitrator  by 
the  submission  to  his  award.  He  has  de- 
cided that  they  should  be  paid  by  the  de- 
fendants. The  success  of  the  plaintiffs  on 
a  second  trial  would  not  have  entitled  them 
to  the  costs  of  the  first  trial ;  yet,  as  the  ar- 
bitrator has  directed  that  all  costs  should 
be  paid  by  the  defendants,  both  parties,  by 
their  agreement,  are  bound  to  submit  to  his 
discretion. 

Lord  Tenterden. — We  must  understand 
the  costs  of  the  cause  in  that  sense  in  wh  ch 
they  would  have  been  understood  if  there 
had  been  no  reference,  but  a  new  trial,  and 
the  verdict  upon  such  second  trial  different 
from  what  it  had  been  on  the  first  trial. 
Now,  where  a  verdict  is,  on  the  first  trial, 
found  for  the  defendant,  and  on  a  second 
for  the  plaintiff,  the  latter  is  not  entitled  to 
the  costs  of  the  first  trial.  I  think  that  the 
arbitrator,  when  by  his  award  he  directed 
the  defendants  to  pay  the  costs  of  the  cause, 
must  be  understood  to  have  intended,  those 
costs  of  the  cause  which  the  defendants 
would  have  been  liable  to  pay  if  the  cause 
had  been  tried  a  second  time,  and  a  verdict 
had  been  found  for  the  plaintiffs.  This 
rule  roust  therefore  be  discharged. 

Rule  discharged. 


1827       ^ 
June  2*3*   I    M08ELBV»  BART'  *•  walkbr. 

Market. 

1.  By  the  common  law,  the  lord  of  an  an- 
cient market  may  maintain  case  against  per- 
sons for  selling  goods  of  the  market  descrip- 
tion in  their  own  houses,  within  the  limits  of 
his  franchise. 

(1)  8  Term  Rep.  619. 


2.  But  this  right  is  subject  to  qualification  ; 
and  if  from  increased  trade  and  population, 
or  any  other  cause,  the  market  is  alleged  to 
have  become  inconvenient,  the  question,  whe- 
ther the  defendant  in  such  an  action  had  a 
reasonable  cause  for  selling  m  his  private 
house,  is  a  question  for  the  jury. 

The  declaration  stated,  that  the  plaintiff 
on  the  1st  of  January  1824,  and  long  before, 
was,  and  from  thenceforth  had  been,  and 
still  was,  lawfully  possessed  of  a  certain 
market,  bolden  in  the  town  of  Manchester, 
in  the  county  of  Lancaster,  on  Tuesday, 
Thursday,  and  Saturday,  in  every  week 
throughout  the  year,  except  on  Christmas 
day  and  New  Year's  day,  when  they  respec- 
tively happened  on  Tuesday,  Thursday,  or 
Saturday,  for  the  buy  ingand  selling,  amongst 
other  things,  of  all  manner  of  fish  of  such 
kinds  as  are  usually  bought  and  sold  in 
markets ;  and  of  all  liberties,  customs,  pri- 
vileges, tolls,  stallages,  and  other  emolu- 
ments belonging  thereto;  and  had  during 
all  that  time  provided  proper  ami  sufficient 
stalls  in  the  market  for  such  persons  who 
needed  and  required  the  same  for  the  sale 
of  their  fish  on  Tuesdays,  Thursdays  and 
Saturdays,  being  such  market  days  as  afore- 
said ;  and  also  had,  and  of  right  ought  to 
have,  the  correction  of  the  market:  and 
whereas  all  fishmongers,  and  other  persons 
selling  their  fish,  of  such  kinds  as  are  usually 
sold  in  markets  on  Tuesdays,  Thursdays 
and  Saturdays,  or  on  any  of  those  days, 
being  market  days  in  the  town  of  Manches- 
ter, ought  to  sell  the  same  in  the  open  public 
market  there,  and  not  in  any  private  houses, 
shops,  or  buildings  in  the  said  town*  out  of 
the  open  public  market  there,  and  without 
the  licence  and  authority  of  the  plaintiff; 
and  such  fishmongers  and  other  persons 
selling  such  fish  on  those  days  in  the  same 
town  upon  any  stalls  placed  there,  ought  to 
sell  the  same,  and  until  &c  had  sold  the 
same,  upon  the  stalls  of  the  plaintiff  there 
or  upon  the  stalls  placed  there  by  his  per- 
mission, paying  therefore  a  reasonable  sum 
of  money  for  every  stall  placed  there  for 
that  purpose  by  the  plaintiff,  or  by  his  per- 
mission, and  made  use  of  by  such  persons 
for  the  sale  of  their  fish  on  the  market  days 
aforesaid;  and  thereby  the  plaintiff  had  and 
enjoyed,  and  ought  to  have  continued  to  have 
and  enjoy,  great  profit,  &c.   Yet  the  defen- 
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dant,  maliciously  contriving  and  intending  to 
prevent  the  plaintiff  from  enjoying  the  be- 
nefit of  his  market,  to  wit,  on  the  1st  of 
January  1824,  and  on  divers  other  Tues- 
days, Thursdays  and  Saturdays,  each  of  the 
said  Tuesdays,  Thursdays  and  Saturdays 
being  market  days  in  the  town  of  Manches- 
ter, wrongfully  and  injuriously  exposed  to 
sale  and  sold  divers  large  quantities  of  his 
fish,  of  such  kinds  as  are  usually  sold  and 
exposed  to  sale  in  markets,  and  as  were  on 
the  same  1st  of  January  1824,  and  on  the 
said  other  Tuesdays,  Thursdays  and  Satur- 
days, being  market  days,  exposed  to  sale 
and  sold  in  the  markets  of  the  plaintiff,  so 
holden  on  Tuesdays,  Thursdays  and  Satur- 
days as  aforesaid,  and  being  of  the  value  of 
500/.  in  certain  private  houses,  shops  and 
buildings  of  the  same  town,  out  of  the  open 
public  market  there,  and  not  upon  any  of 
the  stalls  of  the  plaintiff,  or  any  stalls  erected 
by  the  plaintiff,  or  by  his  permission,  with- 
out the  licence  and  against  the  will  of  the 
plaintiff,  and  without  any  lawful  authority 
whatsoever,  to  the  manifest  injury  of  the 
plaintiff,  and  to  the  great  nuisance  of  the 
said  market,  whereby  lie  was  deprived  of 
and  lost  great  part  of  the  profits  of  his  stalls 
and  stallage,  tolls,  &c,  which  he  otherwise 
would  have  had. 

Plea — Not  guilty. 

At  the  trial,  before  Mr.  Baron  Hullock, 
at  the  Summer  Assizes  for  the  county  of 
Lancaster,  the  following  evidence  was  pro- 
duced, out  of  the  plaintiff's  muniment  room, 
by  his  steward,  for  the  purpose  of  proving  his 
title  to  the  market :  First,  a  post  mortem  in- 
quisition, in  the  time  of  Edw.  I.,  A.D.  1282, 
in  which  the  tolls  of  the  market  and  fair  of 
Manchester  were  found  to  be  worth  6/. 
13s.  4c/.,  and  by  which  it  was  found  that 
Robert  Gresley  was,  at  his  death,  seised  of 
the  manor  of  Manchester  and  its  appurte- 
nances, and  therein  of  fairs,  markets,  tol- 
lage,  stallage,  and  profits  of  fairs  and  mar- 
kets in  his  demesne  of  fee,  as  part  of  his 
duchy  of  Lancaster.  Secondly,  an  inden- 
ture, A.  D.  1597,  38th  of  Eliz.,  whereby 
John  Lacy,  in  consideration  of  3500/.  grant- 
ed, bargained,  and  sold,  to  Nicholas  Mose- 
ley,  alderman  of  London,  and  Robert  Mose* 
ley  his  heir-apparent,  the  said  manor  of 
Manchester,  an4  all  manner  of  courts, 
markets,  tolls,  &c.  in  fee.  Thirdly,  the 
books  of  the  Court-leet  from  1582  to  1687, 


and  from  1 734  to  the  time  of  the  trial ;  the 
book  for  the  period  between  1687  and  1734 
was  lost.  It  appeared,  from  the  entries  in 
these  books,  that  inspectors  for  fish  and 
flesh  had  been  appointed  every  Michaelmas 
session.  There  was  a  variation  in  the  num- 
ber of  the  inspectors,  but  there  had  never 
been  less  than  twelve  in  any  one  year.  There 
were  several  amercements  in  the  court- 
book  for  Michaelmas  1663  for  the  sale  of 
unwholesome  flesh,  stinking  salmon,  and 
unsound  herrings.  Parol  evidence  also  was 
given,  that  the  right  of  supervision  of  the 
market  had  been  exercised  by  the  plaintiff 
and  his  ancestors  as  far  as  the  memory  of 
living  witnesses  could  go.  Rent  had  been 
received  by  them  for  stalls  in  the  mar- 
ket, and  unwholesome  flesh  and  fish  had 
been  seized  by  their  inspectors  appointed  at 
the  court-leet.  Further  it  was  proved,  that 
the  manor  and  township  of  Manchester  were 
co-extensive,  and  that  fish  was  sold  every 
day,  except  Sunday  and  Christmas-day ;  it 
was  sold  in  the  old  market-place,  which 
was  a  public  street,  and  in  no  other  place, 
by  the  permission  of  the  lord  of  the  market. 
Persons  frequenting  the  old  market-places 
were  frequently  very  much  crowded  and 
inconvenienced  by  carriages,  and,  on  some 
occasions,, the  stalls  were  knocked  down. 
Application  for  more  space  was  made  by 
the  fishmongers  to  the  plaintiff,  and  he  had 
desired  his  steward  to  fix  upon  some  more 
convenient  spot ;  and  had  within  a  few 
years  expended  200/.  in  erecting  a  new 
market- house  for  flesh  and  vegetables.  The 
'  defendant  had  a  stall  in  ihe  fish-market, 
which  he  might  have  occupied  to  the  ex- 
clusion of  others ;  but,  in  1825,  he  took  an 
old  house  adjoining  the  market-place,  in 
which  he  opened  a  shop  and  sold  fish  there. 
The  plaintiff  informed  him  that  be  could 
not  permit  fish  to  be  exposed  to  sale  out  of 
the  market,  but  the  defendant  contended 
that  he  had  a  right  to  sell  in  his  own  house. 
The  defendant  attempted  to  prove  that  fish 
had  been  sold  in  shops  out  of  the  market- 
place, but  he  failed  in  proving  that  this  had 
been  done  with  the  permission  or  knowledge 
of  the  lord  of  the  market,  or  that  in  Man- 
chester, there  were  any  fishmongers'  shops 
out  of  the  market.  On  the  part  of  the  de- 
fendant, it  was  contended  that  the  plaintiff, 
as  a  mere  grantee  of  the  market,  had  no 
right  to  prevent  any  person  from  selling  fish 
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at  his  private  house  out  of  the  market-place ; 
and  that,  even  supposing  such  a  right  might 
exist,  there  was  no  evidence  to  shew  that  it 
did  so  in  the  present  case.  Secondly,  that, 
tnere  being  no  convenient  accommodation  in 
the  market-place,  the  plaintiff  could  not  re- 
cover. The  learned  Judge  told  the  jury 
that  there  were  two  questions  for  their  con- 
sideration: First,  had  the  defendant  any 
reasonable  ground  for  quitting  his  stall  and 
selling  at  his  own  house,  arising  from  the 
state  of  the  market-place  ?  Upon  this  point 
he  observed,  that  the  defendant,  when  ap- 
plied to,  did  not  allege  any  want  of  accom- 
modation, but  insisted  on  his  right  of  selling 
at  his  own  house.  The  second  question 
was,  were  they  satisfied  that  the  plaintiff,  as 
lord  of  the  manor  and  market,  had  or  had 
not  a  right  to  exact  stallage  in  respect  of 
all  fish  sold  in  Manchester,  though  out  of 
the  market-place  ?  If  they  thought  that  he 
had  established  such  an  exclusive  right, 
and  that  the  defendant,  from  the  state  of 
the  market,  had  no  sufficient  ground  for 
selling  in  his  own  house,  he  directed  them 
to  find  for  the  plaintiff.  A  verdict  was 
found  for  the  plaintiff;  but  a  rule  nisi  for 
a  new  trial  was  obtained  last  Michaelmas 
term,  on  the  ground  that  there  was  no  evi- 
dence of  a  right  in  the  plaintiff  to  prevent 
other  persons  from  selling  in  their  own  pri- 
vate houses ;  and,  secondly,  (on  the  autho- 
rity of  Prince  v.  Lewis,  (I)  that  the  plaintiff, 
not  having  provided  suitable  accommodation 
for  the  public,  could  not  recover. 

Mr.  Attorney  General,  Mr.  Starkie,  and 
Mr.  Parke,  now  shewed  cause. — The  evi- 
dence was  sufficient  to  establish  the  plain- 
tiff's exclusive  right  to  compel  all  fishmon- 
gers to  sell  in  the  public  market-place,  and 
not  in  any  private  house ;  and  the  question 
on  this  point  was  properly  presented  to  the 
jury.  Secondly,  the  not  having  allowed 
sufficient  space  for  persons  frequenting  the 
market,  would  not  prevent  the  plaintiff  from 
recovering.  First,  the  privilege  of  holding 
a  market  is,  in  its  nature,  exclusive.  It  is 
beneficial  to  the  public  as  well  as  to  the  lord 
of  the  market :  the  public  are  benefited  by 
the  supervision,  by  the  lord  of  the  market, 
of  the  articles  brought  to  the  market ;  and 
the  lord,  in  return,  derives  an  advantage 
from  the  tolls,  and  stallage,  &c.     But,  were 
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not  the  right  exclusive,  neither  the  lord  nor 
the  public  could  have  the  full  benefit  of  the 
market  Accordingly,  it  is  well  established, 
that,  where  the  franchise  of  a  market  exists, 
no  private  person  can  infringe  on  the  rights 
of  the  owner  of  the  market,  by  selling  in  a 
shop.  It  is  said,  in  Clifton  v.  Chancelier,  (2) 
that  the  King  cannot  grant  that  a  shop  shall 
be  market  overt ;  and  the  same  is  laid  down 
in  Comyns's  Dig.  tit.  Market,  (E) ;  and  2 
Rolle's  Abr.  123, 1.  30 ;  Woods  Inst.  208  ; 
and  The  Prior  of  Dunstable's  case  ;  (3)  and 
cited  in  the  case  of  The  City  of  London.  (4) 
Indeed,  in  all  the  cases  where  an  action  for 
damages  has  been  brought  for  injuries  done 
to  a  market,  the  right  of  market  having  been 
once  established,  die  question,  whether  the 
plaintiff  is  entitled  to  recover,  has  been  re- 
duced to  this:  has  the  plaintiff  sustained 
any  damage  ?  In  all  cases,  it  has  been  as- 
sumed, that  it  is  an  exclusive  privilege ;  and 
the  question  has  been — how  far,  at  what  dis- 
tance of  time  or  place,  the  right  of  selling 
can  be  exercised  by  persons  without  preju- 
dice to  the  lord  of  the  market?  Many 
cases  on  the  subject  are  collected  in  Yard  v. 
Ford.  (5)  Thus,  if  a  new  market  be  held 
within  certain  limits,  on  the  same  day  as 
the  old,  in  law,  it  will  be  intended  to  be  to 
the  damage  of  the  lord  ;  but,  if  it  be  held 
on  a  different  day,  then,  whether  it  be  in- 
jurious or  not,  is  left  as  matter  of  evidence 
to  the  jury.  There  is  an  express  authority 
in  point  to  shew,  that  the  plaintiff  in  this 
case  is  entitled  to  recover:  Moseley  v.  Chad' 
wick  and  others,  Trinity  term  1782.  That 
was  an  action  for  erecting  another  mar- 
ket near  the  plaintiff's,  for  the  sale  of 
flesh-meat,  for  hire  and  reward,  without  the 
licence  of  the  plaintiff.  It  was  found,  upon 
special  verdict,  that  the  plaintiff  was  seised 
of  the  franchise  of  the  market ;  that  the  de- 
fendant erected  stalls  very  near  his  market; 
took  rent  for  these  stalls;  and,  thereby, 
greatly  diminished  the  profits  of  the  plain- 
tiff's market.  After  argument,  the  plaintiff 
had  judgment.  Assuming  that  it  is  not  a 
necessary  consequence  in  law,  that  where 
there  is  a  grant  of  a  market,  the  grantee  has 
a  right  to  prevent  the  owners  and  inhabi- 
tants from  selling  in  their  private  houses, 

(*)  Moore,  624. 
[3)  11  Hen.  6. 19  a. 
8  Co.  127. 
Ssanders,  172. 
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within  the  precincts  of  his  market,  yet  still 
such  a  right  may  have  been  granted :  and, 
in  this  case,  there  was  sufficient  evidence  of 
the  exercise  of  the  right,  to  shew  that  such 
was  the  nature  of  the  grant ;  for  the  inspec- 
tor of  the  market  seized  unwholesome  fish 
out  of  the  market-place  ;  and  it  appeared, 
that  there  was  not  in  Manchester  any  fish- 
monger's shop  excepting  in  the  market- 
place. Next,  in  respect  of  the  want  of  pro- 
per accommodation  for  the  public  in  the 
market-place,  that  is  no  answer  to  this  ac- 
tion, inasmuch  as  the  defendant  had  a  stall  in 
the  market-place,  and,  at  the  very  time  that 
he  was  selling  fish  in  his  shop,  he  might  have 
occupied  that  stall.  This  case  is  distin- 
guishable from  that  of  Prince  v.  Lewis : 
in  that  case,  there  was  not  room  for  the  de- 
fendant in  the  market  on  general  occasions ; 
and,  on  the  particular  occasion  in  question, 
when  the  alleged  cause  of  action  arose,  he 
had  no  notice  that  there  was  room  for  him 
in  the  market. 

Mr.  Gurney,  Mr.  Patieson,  and  Mr. 
Wightman,  contra* — The  question,  whether 
a  person,  with  a  reasonable  regard  to  his 
own  safety,  could  place  himself  in  the  market 
and  sell  goods  there,  was  not  left  to  the  jury. 
It  was  shewn  by  the  evidence,  that  the 
market  was  very  much  crowded,  and  that 
the  stalls  were  very  frequently  knocked  down 
by  the  carriages.  The  market-place  was  not 
only  inconvenient  but  dangerous.  Here  the 
plaintiff,  being  lord  of  the  manor,  which  was 
co-extensive  with  the  township,  might  have 
held  the  market  in  any  place  within  the  town- 
ship. Then,  whether  a  lord  can  prevent  a 
man  selling  in  his  own  private  house — it  may 
be  questionable  if  any  such  right  can  exist 
in  point  of  law.  In  the  Prior  of  Dunstable's 
case,  (7)  another  market  was  set  up ;  that 
distinguishes  it  from  this  case.  That  case 
only  establishes,  that  should  there  be  a  grant 
of  a  market  in  one  part  of  a  town,  the  inha- 
bitants of  another  part  cannot  erect  a  new 
market  for  the  sale  of  their  goods,  for  that 
would  be  to  the  injury  of  the  lord  of  the 
market.  In  most  of  the  cases  the  lord  was 
deprived  of  his  toll.  In  appears  to  have 
been  so  in  the  Dorking  Market  case,  from 
the  observations  made  upon  it  by  Lord  El- 

(7)  11  H.  6.  19.  a. 
Vol.  V.  K.B. 


lenborough,  in  The  Bailiffs  of  Tewkesbury?. 

Diston:(S) 

[Lord  Tenterden. — Lord  Ellenborough 
must  have  meant  stallage :  it  was  not  ne- 
cessary for  him  to  distinguish  toll  from  stal- 
lage.] 

Toll  is  not  incident  to  a  market,  but  the 
subject  of  specific  grant ;  stallage  is  derived 
from  the  right  to  the  soil,  and  so  is  package. 
In  Com.  Dig.  tit.  ••  Market,"  (F)  2,  this  is 
laid  down, — rc  The  owner  of  a  house  next  to 
a  fair  or  market  cannot  open  his  shop  for 
selling  in  a  market  without  payment  of  stal- 
lage ;  for,  if  he  takes  the  benefit  of  the 
market,  he  ought  to  pay  the  duties  there." 
This  is  said  to  have  been  so  ruled  in  the  New- 
ington  Fair  case,  contrary  to  the  opinion  of 
Mr.  Justice  Doddridge.  In  Vin.  Abr.  tit, 
"  Market,"  it  is  said, "  If  a  person  has  a  shop 
near  a  fair  or  market,  he  may  sell  there  on 
payment  of  stallage,  but  not  otherwise."  In 
the  Dorking  Market  case,  referred  to  in  The 
Bailiffs  of  Tewkesbury  v.  Brkknell,  (9)  it 
appeared,  that  a  man  had  fitted  up  a  room 
in  a  public-house,  and  pitched  and  sold  corn 
there,  his  own  corn  and  also  the  corn  of 
others.  That  was  setting  up  another  mar- 
ket. The  nature  of  a  grant  of  a  market  by 
no  means  gives  the  right  to  prevent  others 
from  selling  in  their  own  private  houses  in 
or  near  the  market;  and,  although  a  private 
person  may  have  the  right  to  sell  a  commo- 
dity, usually  sold  in  the  market,  in  his  own 
private  house,  he  cannot,  therefore,  set  up 
another  market.  It  is  a  great  benefit  to  a 
grantee  to  have  a  right  of  market  in  a  place 
where  another  cannot  interfere  with  him. 
The  plaintiff  complains  that  the  defendant 
sold  goods  in  his  own  house,  not  that  he  set 
up  another  market.  In  the  Prior  of  Dun- 
stable's case,  the  defendant  was  charged  with 
procuring  other  persons  to  sell  in  bis  own 
house:  that  was  setting  up  another  mar- 
ket, and  resembled  the  case  of  the  Dorking 
Market  in  that  respect. 

Lord  Tenterden. — I  am  of  opinion  that 
this  rule  ought  to  be  discharged.  We  are 
not  called  upon,  on  the  present  occasion,  to 

(8)  6  East,  438. 

(9)  %  Taunt.  133. 
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lay  down,  as  a  general  rule  and  principle  of 
law,  that  the  grant  of  a  market  for  the  sale 
of  certain  things  necessarily  carries  with  it 
an  exclusion  of  the  right  of  sale  of  similar 
commodities  in  a  private  house,  whether  the 
market  is  convenient  or  not ;  because,  admit- 
ting it  to  have  been  a  question  of  fact,  whe- 
ther the  lord  of  the  market  had  that  exclu-. 
sive  right  on  the  present  occasion,  the  evi- 
dence abundantly  shews  that  Sir  Oswald 
Moseley  had  that  right ;  and  the  verdict  of 
the  jury,  given  upon  that  evidence,  decided 
the  question  of  fact,  which  was  distinctly 
left  to  them.  Indeed,  it  is  a  most  extraor- 
dinary circumstance,  that  in  such  a  populous 
town  as  Manchester  the  defendant  should 
not  have  been  able  to  prove,  half  a  dozen  in- 
stances of  shops  having  been  continually 
open  for  the  sale  of  fish.  The  want  of  such 
a  convenience  in  such  a  place  as  Manchester 
appears  to  me  abundantly  to  shew  that  the 
exclusive  right  of  the  lord  must  have  been 
known,  and  recognized. 

Another  point  made  was  as  to  the  in- 
sufficiency and  inconvenience  of  the  market 
itself,  in  the  place  where  it  is  holden.  As 
to  that  insufficiency,  the  defendant  has  no 
ground  of  complaint,  for  he  had  a  stall  which 
he  might  have  used,  at  the  time  when  he 
sold  fish  in  his  private  house.  As  to  its  in- 
convenience, it  appears,  that  the  market  is 
holden  in  that  place  where  in  ancient  time  it 
had  been  holden  ;  not  in  a  place  convenient 
for  a  market  certainly,  but  in  the  public 
street,  where  most  ancient  markets  were 
held.  In  modern  times  many  market-places 
or  houses  have  been  built  adjoining  to,  or  a 
little  way  removed  from,  the  street,  but  for- 
merly all  markets  were  holden  in  -the  public 
streets.  And  if  the  ancient  market  has  been 
held  in  the  public  street,  can  we  say,  that 
because  population  and  commerce  have  in- 
creased, and  that  a  greater  number  of  car- 
riages pass  through  the  street  in  modern 
times  than  passed  in  ancient  times,  the  lord, 
therefore,  is  to  lose  his  franchise  ?  If,  in- 
deed, it  could  have  been  proved  that  any 
complaint  or  remonstrance  had  been  made  to 
the  lord  on  the  subject,  as  he  has  the  power 
to  hold  the  market  in  any  part  of  Manches- 
ter, he  being  the  lord  of  the  manor  and  owner 
of  the  soil ;  and  that,  after  complaint  and  re- 
monstrance on  the  part  of  persons  frequent- 
ing the  market,  he  had  persisted  to  hold  the 


market  in  this  place,  when  he  might  have 
holden  it  elsewhere,  there  might  have  been 
some  foundation  for  the  argument  addressed 
to  us  on  the  part  of  the  defendant ;  but  in  the 
absence  of  any  such  proof,  I  think  that  the 
Court  ought  to  maintain  this  ancient  right ; 
for,  as  a  general  rule,  I  think,  that  all  ancient 
rights  and  ancient  establishments  ought  to 
be  upheld  by  us,  as  far  as  by  law  they  may. 
Upon  the  whole,  I  am  of  opinion  the  rule 
must  be  discharged. 

Mr.  Justice  Bay  ley. — The  only  doubt 
which  I  have  entertained  as  to  any  part  of 
this  case  related  to  the  right  claimed  by  Sir 
Oswald  Moseley  to  exclude  all  persons  from 
selling  in  their  own  houses  such  commodi- 
ties as  were  usually  sold  in  the  market. 
The  case  of  Mosley  v.  Chadwick  does  not, 
as  it  seems  to  me,  advance  the  argument 
upon  that  point.     It  was  there  decided,  that 
the  lord  having  a  right  of  market  in  a  par- 
ticular place,  a  stranger  could  not  lawfully 
set  up  what  in  reality  was  a  different  mar- 
ket in  that  place.     But  the  exclusive  right 
claimed  may  by  law  exist ;  and  the  question 
was,  whether  upon  the  evidence  the  fran- 
chise of  the  plaintiff  entitled  him  to  that 
exclusive  right.     Of  that  there  was  abun- 
dant evidence,  for  where  there  is  a  grant  of 
a  franchise,  the  exercise  of  the  right  under 
the  grant  is  evidence  of  the  nature  and  ex- 
tent of  the  right  of  the  grantee.     Generally 
speaking,  where  a  market  is  granted  to  a 
particular  individual,  he  may  either  permit 
every  place  within  the  specified  limits  of  the 
market  to  be  the  place  where  articles  may 
he  sold,  or  he  may,  if  he  thinks  fit,  fix 
upon  a  particular  place  within  which  the 
sale  shall  take  place  ;  and  he  may  say,  that 
different  places  shall  be  appropriated  to  the 
sale  of  different  articles ;  and  he  may,  in 
the  first  instance,  if  he  thinks  fit,  exclude 
every  private  house,  and  prevent  the  owner 
from  selling,  within  that  private  house,  any 
of  those  articles.     But  then  it  is  always  a 
question  of  fact  whether  there  has  been  in 
the  particular  instance  such  an  exclusion  or 
not,  and  such  an  appropriation  of  a  par- 
ticular place.     In  this  case  it  did  at  first 
appear  singular,  that,  in  so  large  a  place  as 
Manchester,  fish  and  butcher's  meat  should 
be  excluded  from  sale  in  private  houses. 
The  evidence  in  the  cause  was  however  suf- 
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ficient  to  shew  that  there  had  been  in  fact 
such  an  exclusion,  and  the  authorities  esta- 
blish that  by  law  such  an  exclusion  may  take 
place.  The  case  of  the  Prior  of  Dunstable 
is  an  ancient  authority  on  that  point,  and  it 
is  recognized  by  Lord  C.  B.  Comyns,  in  his 
Digest,  tit.  "Market."  In  Curwenv.  Sal- 
keid,  (10)  it  was  decided,  that  the  lord  of  a 
market  might  determine  in  what  part  of  the 
township  it  should  be  held,  and  might  shift 
it  from  place  to  place,  or  confine  the  right 
of  holding  the  market  to  a  particular  place. 
Now  if  he  has  a  right  to  confine  it  to  a 
particular  place,  he  may  exclude  every  pri- 
vate house,  and  require  that  every  person 
shall  cease  to  sell  or  expose  his  wares  for 
sale,  except  within  those  limits  in  which  he 
determines  that  they  shall  be  sold  or  ex- 
posed for  sale,  and  subject  them  to  such 
burdens  and  such  examination  as  other  ar- 
ticles exposed  to  sale  within  those  limits  are 
subject  to.  Then,  if  that  point  be  removed, 
the  only  question  is,  Was  there  or  was  there 
not  negligence  on  the  part  of  the  lord  in  not 
providing  better  accommodation  for  persons 
from  time  to  time  resorting  to  the  market  ? 
I  take  it  to  be  implied  in  the  terms  in  which 
a  market  is  granted,  that  the  grantee,  if  he 
confine  it  to  particular  parts  within  a  town, 
shall  fix  it  in  such  parts  as  will  from  time  to 
time  yield  to  the  public  reasonable  accom- 
modation ;  and  that  if  the  place  once  al- 
lotted ceases  to  give  reasonable  accommoda- 
tion ;  he  is  bound,  if  he  has  land  of  his  own, 
to  appropriate  land  on  which  to  hold  it ;  or  if 
not,  to  get  land  from  other  people  in  order 
that  the  market  which  was  originally  grant- 
ed for  the  benefit  of  the  public,  as  well  as 
for  the  benefit  of  the  grantee,  may  be  ef- 
fectually held ;  and  that  the  public  may 
have  the  benefit  which  it  was  originally  in4- 
tended  they  should  derive  from  it.  That 
was  a  question  for  the  jury,  and  in  this  case 
it  appears  to  have  been  left  fairly  and  pro- 
perly to  them.  Whether  I  might  have  come 
to  the  same  conclusion  is  a  different  ques- 
tion ;  but  the  jury  having  the  matter  left 
to  their  consideration,  found  that  no  blame 
was  imputable  to  the  lord  of  the  manor  in 
this  respect. 

Mr.  Justice  Holroyd. — I  am  also  of  the 


same  opinion.  I  think  both  those  points 
were  properly  left  to  the  jury  ;  and  I  can- 
not say  that  they  have  come  to  a  wrong 
conclusion  so  as  to  authorize  us  to  set  aside 
the  verdict.  If  the  question  in  this  case 
-had  been,  whether,  where  the  lord  has  a 
right  to  a  market,  it  follows  as  a  necessary 
consequence  of  law  resulting  from  such 
right,  that  he  may  prevent  persons,  being 
inhabitants  of  the  place,  from  selling  in 
private  houses,  I,  for  one,  should  have 
hesitated  before  I  acceded  to  that  pro- 
position ;  but  I  think  such  a  right  may 
exist,  wherever  there  is  an  ancient  right  to . 
a  market  either  by  grant  or  prescription.  I 
am  bound  to  say  that  the  right  may  exist 
in  law  so  as  to  go  to  the  exclusion  of  others. 
The  King  may  grant  a  right  of  market  at 
the  present  day,  in  case  it  is  beneficial  to  the 
public  But  where  the  King  grants  a  new 
1  right  of  market  for  butcher's  meat  or  fish,  in 
a  place  where  there  are  persons  carrying  on 
the  trade  of  a  butcher  or  fishmonger,  it  by 
no  means  follows  that  the  grantee  can  com- 
pel them  to  come  to  the  market,  and  to  de- 
sert their  ancient  mode  of  carrying  on  their 
trade.  I  feel  a  great  difficulty  in  saying 
that  it  follows  as  a  consequence  of  law,  that 
in  such  a  case  the  lord,  having  a  right  of 
market,  may  or  can  compel  persons  who  are 
inhabitants  of  the  place  to  come  to  his 
market.  The  question,  whether  he  could  do 
so,  must  depend  upon  the  fact,  whether  the 
market  be  an  ancient  market.  If  the  mar- 
ket be  an  ancient  market,  and  the  lord  at  all 
times  appears  to  have  prevented  a  sale  in 
private  houses,  the  exercise  of  such  a  con- 
troul  is  evidence  of  the  right.  I  think  in 
this  case  the  evidence  established  such  a 
right. 

Rule  discharged. 


On  moving  for  the  rule  Mr.  Brougham 
intimated  that  he  should  also  move  in  arrest 
of  judgment,  on  the  ground,  that,  by  an  old 
statute,  (11)  the  holding  of  a  market  on 
certain  feast-days  (Ascension-day  and  Good 
Friday)  was  prohibited;  and  that  all  the 
counts  in  this  declaration  alleged  the  market 


(10)  3  East,  538. 


(11)  VT  Hen.  6.  c.  5. 


36*  COURT  OF  KINO'S  BENCH  : 

to  be  held  on  certain  specified  days  in  the  an  authority  to  shew,  that,  where  the  law 

week,  without  any  exception  as  to  those  raises  the  exception,  it  need  not  be  stated  in 

feasts.     But  Mr.  Patteson  now  admitted,  pleading, 
that  the  case  of  Comyra  v.  Bayer,  (12)  was 


(12)  Cro.  Elia.  485. 


END  OF  TRINITY  TERM,  1827. 
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>I         g       f     HINTON  0.  WARREN. 

Where  the  plaintiff,  an  attorney,  arrested 
the  defendant  for  100/.  for  business  done, 
but  it  appeared  that  40/.  was  due  before  the 
plaintiff  had  taken  out  his  certificate,  and 
which  the  Prothonotary  disallowed  on  tax- 
ation:— Held,  thn*  the  defendant  was  not 
entitled  to  A**  costs,  under  the  43  Geo,  3. 
c.  46.  *•  3. 

This  was  an  action  of  assumpsit  on  an 
attorney's  bill,  and  which  had  been  deliver- 
ed by  the  plaintiff  to  the  defendant,  for 
business  done,  to  the  amount  of  100/.,  and 
for  which  sum  the  plaintiff  had  held  the  de- 
fendant to  bail. 

At  the  trial,  before  Lord  Chief  Justice 
Best,  at  Westminster,  at  die  Sittings  after 
the  last  term,  the  bill  was  referred  to  the 
Prothonotary  to  be  taxed,  on  the  defen- 
dant's undertaking  to  pay  the  amount  that 
should  appear  to  be  due  on  the  taxation ; 
and  on  the  parties  attending  before  him,  it 
appeared  that  the  sum  of  40/.  was  claimed 
by  the  plaintiff  for  defending  an  action  for 
the  defendant,  previous  to  the  16  th  of  No- 
vember 1824,  before  which  day  the  plain- 
tiff had  not  obtained  his  certificate,  on  which 
Vot.  V.  C.F. 


the  Prothonotary  disallowed  all  charges  in- 
curred previously  thereto ;  and  the  plain- 
tiff's demand  was  accordingly  reduced  to 
60/.,  the  amount  of  the  business  afterwards 
done. 

Mr.  Serjeant  Bosanquet  now  applied  for 
a  rule,  calling  on  the  plaintiff  to  show  cause 
why  the  defendant  should  not  be  allowed 
his  costs,  under  the  statute  43  Geo.  3. 
c.  46.  s.  3,(1)  on  the  ground  that  the  former 

(1)  By  lection  3.  it  is  enacted,  "That  in  all 
actions  to  be  brought  in  England  or  Ireland,  from 
and  after  the  said  1st  day  of  Jane  1803,  wherein  the 
defendant  or  defendants  shall  be  arrested  and  held 
to  special  bail ;  and  wherein  the  plaintiff  or  plaintiffs 
shall  not  recover  the  amount  of  the  sum,  for  which 
the  defendant  or  defendants  in  such  action  shall  have 
been  so  arrested  and  held  to  special  bail,  such  defen- 
dant or  defendants  shall  be  entitled  to  costs  of  suit, 
to  be  taxed  according  to  the  custom  of  the  court  in 
which  such  action  shall  have  been  brought;  pro- 
vided that  it  shall  be  made  appear  to  the  satisfaction 
of  the  Court,  in  which  such  action  is  brought,  upon 
motion  to  be  made  in  court  for  that  purpose,  and  upon 
hearing  the  parties  upon  affidavit,  that  the  plaintiff  or 
plaintiffs  in  such  action  had  not  any  reasonable  or 
probable  cause,  for  causing  the  defendant  or  defen- 
dants to  be  arrested  and  held  to  special  bail  in  such 
amount  as  aforesaid;  and  provided  that  such  Courts 
shall  thereupon,  by  a  rule  or  order  of  the  samecourt, 
direct  thatsuch  costs  shall  be  allowed  to  the  defendant 
or  defendants,  and  the  plaintiff  or  plaintiffs  shall,  upon 
such  rule  or  order  being  made  as  aforesaid,  be  dis- 
abled from  taking  out  any  execution  for  the  sum 
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could  have  no  legal  demand  on  the  latter, 
for  a  larger  sum  than  60/.  at  the  time  of 
the  arrest ;  and  he  cited  the  cases  of  Neale 
v.  Porter,  and  Burns  v.  Palmer,  (2)  to  show 
that  the  defendant  was  entitled  to  make  this 
application,  although  the  hill  of  costs  was  re- 
ferred to  the  Prothonotary  to  ascertain  what 
might  he  due  to  the  plaintiff  thereon,  as  those 
cases  had  decided,  that  where  the  sum  re- 
covered is  ascertained  by  the  award  of  an  arbi- 
trator, it  falls  within  the  meaning  of  the  sta- 
tute ;  but  he  relied  mainly  on  the  case  of  Ro- 
binson v.Elsamt(3)  where  anattorney  brought 
an  action  for  his  bill  of  costs,  and  held  the 
defendant  to  bail  for  a  larger  sum  than  was 
afterwards  found  to  be  due  upon  taxation, 
without  having  any  reasonable  or  probable 
cause  for  so  doing  : — it  was  held,  that  this 
was  a  case  within  the  statute  43  Geo.  3. ; 
and  that,  if  not  within  the  statute,  still .  the 
Court,  in  the  exercise  of  its  jurisdiction 
over  its  officers,  would  compel  an  attorney 
to  pay  costs  under  such  circumstances  ;  and 
Lord  Chief  Justice  Abbott  there  said,  (4) 
"  we  must  now  •  assume,  after  what  the 
Master  has  done,  that  the  plaintiff  had  not 
any  reasonable  or  probable  cause  for  hold- 
ing the  defendant  to  bail  for  the  larger  sum. 
It  is  unnecessary  to  decide  whether  this  case 
be  within  the  statute,  because  the  plaintiff, 
here,  is  an  attorney.  It  appears  to  me  to 
be  a  case  certainly  within  the  spirit  and 
object  of  the  statute  ;  and  that  being  so,  I 
think  we  shall  do  well,  in  the  exercise  of 
that  jurisdiction  which  we  have  over  the 
officers  of  the  court,  to  compel  the  plaintiff 
to  pay  the  costs  of  the  action/1 

By  the  Court. — There  appears  to  be  no 
pretence  whatever  for  this  motion.  If  the  bill 
of  costs  had  been  referred  to  the  Prothonotary 

recovered  in  any  such  action,  unless  the  same  shall 
exceed,  trad  then  in  such  sum  only  as  the  same 
shall  exceed,  the  amount  of  the  taxed  costs  of  the 
defendant  or  defendants  in  such  action  ;  and  in  case 
the  sum  recovered  in  any  such  action  shall  be  less 
than  the  amount  of  the  costs  of  the  defendant  or  de- 
fendants to  be  taxed  as  aforesaid,  that  then  the 
defendant  or  defendants  shall  be  entitled,  after  de- 
ducting the  sum  of  money  recovered  by  the  plaintiff 
or  plaintiffs  in  such  action,  from  the  amount  of  his 
or  their  costs  so  to  he  taxed  as  aforesaid,  to  take  out 
execution  for  such  costs,  in  tike  manner  as  a  defen- 
dant or  defendants  may  now  by  law  have  execution 
for  costs  in  other  cases." 

(2)  Tidd's  Prac.  7th  edit,  vol.ii.  998. 

(3)  5  Barn.  Ac  Aid.  661. 

(4)  lb.  66*. 


in  this  court,  or  the  Master  in  the  Court  of 
King's  Bench,  and  he  had  reduced  it  from 
500/.  to  250/.,  it  would  of  itself  be  primd 
facie  evidence,  that  the  plaintiff  had  no  just 
ground  to  arrest  the  defendant  for  the  larger 
sum.  Here,  however,  that  presumption  was 
repelled,  as  in  conscience  there  was  100/.  due 
from  the  latter  to  the  former  ;  but  the  Pro- 
thonotary decided  that  the  plaintiff  could 
not  recover  the  whole  of  his  demand,  as  he 
was  not  armed  with  his  certificate.  It  ap- 
pears to  us  that  he  has  received  sufficient 
punishment ;  and  consequently  that  there  is 
no  colour  for  this  application. 

Rule  refused. 
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A  writ  of  summons*  may  be  made  conform- 
able to  the  writ  of  entry,  although  Jive  returns 
had  elapsed  from  the  teste  of  the  former  writ. 

Mr.  Serjeant  Bosanquet,  in  the  last  term, 
procured  an  order  of  the  Court,  that  this 
recovery  might  be  amended  by  making  the 
writ  of  summons  conformable  to  the  writ  of 
entry,  as  the  caption  of  one  of  the  vouchees 
could  not  be  taken  until  after  the  return 
of  the  former  writ.  But  five  returns  having 
elapsed  from  the  teste  of  the  writ  of  sum- 
mons, the  officer  doubted  whether  any  al- 
teration could  be  made  in  that  writ ;  as  by 
the  statute  24  Geo.  ft.  «•.  48.  s.  8,  after  re- 
citing that,  "  before  the  making  0f  that  act, 
all  writs  of  summons  to  warrant  ag*m«t  the 
vouchers  upon  common  recoveries  had,  in 
writs  of  entry  and  writs- of  right  of  advow- 
son,  were  made  for. five  returns  inclusive ; 
and  for  the  more  speedy  perfecting  of  such 
recovery,  it  was  enacted,  that  from  and  after 
the  feast  of  St.  Michael  the  Archangel, 
1 752,  all  and  every  such  writs  of  summons 
to  warrant  upon  the  appearance  of  the 
tenant,  to  every  such  writ  of  entry,  and  writ 
of  right  of  advowaon,  should  and  might  be 
made,  and  abridged  to  four  returns  inclusiee" 
—But 

The  Court  observed,  that  the  statute  was 
merely  directory ;  and  that  the  returns  might 
be  extended,  where  the  justice  of  the  case 
required  it. 

The  amendment,  as  prayed  for,  was  ac- 
cordingly 

Allowed, 
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DAN8ER  P.  BASTINGS. 


A  receiver,  appointed  by  the  Court  of 
Chancery,  demised  premises,  and  described 
lumself  in  the  lease  as  such  receiver,  reserving 
the  rent  to  himself,  or  the  future  receiver  or 
receivers  : — Held,  that  he  was  entitled  to  dis- 
train for  rent,  although  it  was  objected  that 
the  legal  estate  was  not  vested  in  him,  but  the 
party  who  was  entitled  to  the  reversion. 

This  was  an  action  of  replevin  for  taking 
the  plaintiff's  goods.  The  defendant  made 
cognizance,  as  bailiff  of  one  Thomas  Richard 
Walker,  and  acknowledged  the  taking,  be- 
cause the  plaintiff  held  as  tenant  to  Walker, 
by  virtue  of  a  demise  made  to  the  plaintiff, 
at  the  yearly  rent  of  1,070/. ;  and  that  be- 
cause one  year's  rent  was  in  arrear,  the  de- 
fendant took  the  said  goods,  &c.  as,  for  and 
in  the  name  of  a  distress  for  the  arrears  of 
such  rent,  &c. 

The  plaintiff,  among  other  pleas  in  bar, 
pleaded  Non  tenuit — on  which  issue  was 
joined. 

At  the  trial,  before  Mr.  Justice  Burrough, 
at  the  last  assizes  for  the  county  of  Berks, 
the  only  question  was,  whether  the  plaintiff 
held  as  tenant  to  Walker  ;  and  in  order  to 
show  the  title  of  the  latter,  it  was  proved 
that  he  had  been  appointed  a  receiver  of 
the  rents  of  the  estate  in  question,  by  an 
order  of  the  Court  of  Chancery,  in  March 
1811,  in  a  cause  which  was  then  pending, 
wherein  one  Flower  was  plaintiff,  and  Su- 
sannah Walker  the  defendant ;  that  Walker 
granted  a  lease  to  the  plaintiff  in  October 
1814,  wherein  the  former  was  described  as 
the  receiver ;  and  by  which  he,  in  pursuance 
of  that  order,  and  in  consideration  of  the 
rents  and  covenants  to  be  paid  and  perform- 
ed by  the  plaintiff,  demised  the  premises 
in  question  to  him  for  fourteen  years,  yield- 
ing and  paying  yearly  to  him  (Walker),  or 
the  future  receiver  or  receivers,  the  rent  of 
1,0701.  &c.  It  also  appeared  that  Walker 
still  continued  the  receiver  of  the  estate. 
Under  these  circumstances  the  jury  found  a 
verdict  for  the  defendant,  damages  four 
guineas ;  but  leave  was  given  the  plaintiff 
to  move  to  set  it  aside ;  and  that  a  verdict 
might  be  entered  for  him,  in  case  the  Court 
should  be  of  opinion  that  the  defendant  was 
not  entitled  to  recover. 


Mr.  Serjeant  Peake  now  applied  for  a  rule 
nisi  accordingly,  and  submitted,  that  in  point 
of  law  the  plaintiff  did  not  hold  the  pre- 
mises as  tenant  to  Walker,  but  under  the 
person  who  was  legally  entitled  to  the 
estate ;  and  that  although  tlie  former  was 
entitled  to  demise  in  his  character  of  re- 
ceiver ;  yet  that  the  plaintiff  took  posses- 
sion, and  held  the  estate  for  the  benefit  of 
the  party  who  might  be  eventually  entitled 
to  it.  If  Walker  had  demised  in  his  own 
name,  it  would  have  been  sufficient,  as  the 
plaintiff  could  not  plead  Nil  habuit  in  tene- 
mentis;  or  if  there  had  been  an  express 
covenant  by  the  plaintiff  to  pay  him  the  rent, 
the  objection  would  not  have  arisen,  as  it 
would  have  been  a  covenant  in  gross,  and 
not  in  reversion ;  and  it  is  an  established 
rule,  that  no  one  can  distrain  but  the  party 
who  has  the  right  of  reversion.  In  Cutting 
v.  Derby, (1)  which  was  an  action  for  double 
value,  under  the  statute  4  Geo.  2.  c.  28,  it 
was  held,  that  a  notice  to  eject  might  be 
given  previous  to  the  expiration  of  the  lease 
or  term  under  which  the  tenant  held  the 
land.  There,  however,  the  notice  was  given 
by  the  person  entitled  to  the  reversion ;  and 
if  a  receiver  had  given  such  notice,  it  is 
doubtful  whether  it  would  have  been  suf- 
ficient.— But 

By  the  Court.— The  plaintiff  clearly  held 
under  Walker,  and  is  now  estopped  from 
denying  it ;  and  it  would  be  too .  much  to 
say,  that  where  a  lease  is  granted  by  A  B 
to  C  D,  and  the  latter  takes  and  occupies 
under  it,  that  the  former  is  not  entitled  to 
receive  the  rent,  and  more  particularly  so, 
where  the  right  to  demise  was  admitted  by 
the  tenant  in  the  first  instance. 

Rule  refused. 


1826     C   D0E  0K  THE  DEMISE  0F  LORD 

Nov     7    i  KENSINGTON     V.     BRINDLBT 

V,      ,    AND   OTHERS. 

Where  the  defendant  took  land  under  a 
building  lease,  and  covenanted  to  build  and 
complete  certain  houses  within  ayear,  but  failed 
to  do  so  : — Held,  that  this  was  a  forfeiture, 
and  was  not  waived  by  his  liaving  caused 
workmen  to  be  employed  in  finishing  them 
after  that  time. 

{I)  SSirVV.  Bl.  107 y 
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This  wis  an  action  of  ejectment,  and 
brought  to  recover  the  possession  of  certain 
messuages  demised  to  the  defendants,  and 
situate  at  Kensington,  in  the  county  of  Mid- 
dlesex, on  the  ground  that  the  lease  under 
which  they  held,  had  been  forfeited  by  a 
breach  of  covenant. 

At  the  trial,  before  Lord  Chief  Justice 
Best,  at  Westminster,  at  the  Sittings  after 
the  last  term,  it  appeared  that  the  defen- 
dants had  taken  the  premises  in  question 
under  a  building  lease,  in  which  they  cove- 
nanted to  build  and  complete  certain  houses 
within  twelve  months  from  the  11th  Octo- 
ber 1 824 ;  and  that  they  had  lately  become 
bankrupts.  The  steward  or  surveyor  for 
the  lessor  of  the  plaintiff,  proved  that  the 
houses  were  not  finished  on  the  11th  of 
October  1825  ;  but  the  defendants  pro- 
duced evidence  to  show  that  the  building 
was  in  a  state  of  progress  on  that  day ;  and 
that  persons  afterwards  went  on,  from  day 
to  day  from  that  time,  in  order  to  complete 
them,  with  the  knowledge  of  the  lessor 
and  his  steward,  which,  it  was  contended, 
amounted  to  a  waiver  of  the  forfeiture.  But 
his  Lordship  observed,  that  whether  it 
amounted  to  a  waiver  or  not,  was  a  ques- 
tion of  law ;  and  the  jury,  under  his  direc- 
tion, found  a  verdict  ror  the  plaintiff. 

Mr.  Serjeant  Vaughan  now  applied  for  a 
rule  nisi  that  this  verdict  might  set  aside, 
and  a  new  trial  granted  ;  and  submitted, 
that  if  the  lessor  of  the  plaintiff  intended  to 
insist  on  a  forfeiture,  he  had  been  guilty  of 
fraud  in  allowing  the  defendants  to  go  on 
with  the  building  of  the  houses  after  the  day 
allowed  for  their  completion  had  passed; 
and  he  relied  on  the  case  o£  Doe  d.  Sheppard 
v.  AUen,{\)  where,  although  it  was  held, 
that  if  a  lessee  exercise  a  trade  on  demised 
premises,  by  which  his  lease  is  forfeited, 
the  landlord  does  not,  by  merely  lying  by 
and  witnessing  the  act  for  six  years,  waive 
the  forfeiture :  yet  Lord  Chief  Justice 
Mansfield  observed,  there  was  a  circum- 
stance which  had  not  been  adverted  to.  It 
was  suggested,  that  a  great  deal  of  money 
bad  been  laid  out  in  altering  and  improving 
the  premises ;  and  that  that  was  not  merely 
a  circumstance  for  the  consideration  of  a 
court  of  equity ;  for  that  if  the  plaintiff 
lay  by  and  saw  that  expended,  it  was  a 

(1)  3Tairat.79. 


very  strong  circumstance  from  which  a 
jury  might  imply  consent  to  the  alter- 
ation. 

By  the  Court. — It  was  proved  that  only 
the  carcasses  of  two  of  the  houses  had  been 
finished ;  and  that  another  had  been  built 
in  an  improper  manner ;  and  that  only  die 
framework  of  the  windows  had  been  placed 
in  either  of  the  houses ;  and  the  defen- 
dants merely  going  on  with  the  work,  does 
not  amount  to  a  waiver  of  the  forfeiture. 

Rule  refused. 
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Where9  in  a  lease  for  lives,  all  trees  were 
reserved  to  the  landlord)  except  those  which 
might  he  delivered  by  the  steward  or  baUijffar 
house-bote,  and  the  bailiff'  marked  a  tree,  and 
told  the  tenant  that  he  might  cut  it  down  at  any 
time : — Held,  that  this  amounted  to  a  del* 
very,  although  it  was  insisted  that  such  delivery 
could  apply  only  to  the  timber  when  felled,  and 
could  not  be  extended  to  a  growing  tree. 

This  was  an  action  of  trespass,  for  cos- 
ting down  an  oak-tree,  in  the  parish  of 
Knowstone,  in  the  county  of  Devon.  The 
defendant  pleaded — first,  not  guilty;  se- 
condly, that  the  land  on  which  the  said 
oak-tree,  at  the  time  when  &c,  was  grow- 
ing, was  part  and  parcel  of  certain  lands 
situate  in  the  said  parish  of  Knowstone ; 
and  that,  long  before  the  time  when  &c, 
to  wit,  on  the  25th  December  1782,  one 
Anna  Maria  Throckmorton  was  seised  m 
her  demesne,  as  of  fee,  of  and  in  the  said 
lands ;  and  being  so  seised,  by  a  certain 
indenture,  made  the  day  and  year  last  afore- 
said, between  the  said  Anna  Maria  of  the 
one  part,  and  one  Samuel  Fisher  of  the  other 
part,  the  said  Anna  Maria  did  demise  and 
grant  unto  the  said  Samuel  Fisher,  his  exe- 
cutors, administrators,  and  assigns,  the  said 
lands,  together  with  all  appurtenances  to  the 
same  belonging,  being  parcel  of  the  manor 
of  Knowstone  Beaples,  except  (amongst 
other  things)  all  and  all  manner  of  trees, 
the  bodies  and  steins  of  all  trees  what- 
soever, and  all  young  imps  and  saplings, 
growing  or  to  grow  on  the  said  demised 
premises,  to  hold  unto  the  said  Samuel 
Fisher,  his  executors,  administrators,  and 
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assigns,  from  the  expiration  of  a  certain 
term  of  four-score  and  nineteen  years,  de- 
terminable as  therein  mentioned,  for  the 
further  term  of  ninety-nine  years  from 
thenceforth  next  ensuing,  if  Matthew  Fisher, 
aon  of  the  said  Samuel  Fisher,  should 
$o  long  live:  that  by  the  indenture  it 
was  provided,  (amongst  other  things,)  that 
if  the  said  Samuel  Fisher,  his  executors, 
administrators,  or  assigns,  did  or  should 
permit  or  suffer  the  said  demised  premises* 
or  any  part  thereof,  to  be  ruinous  and  in 
decay,  for  want  of  reparation*  (he,  the  said 
Samuel  Fisher,  his  executors  &c.  having 
towards  such  repairs,  if  such  there  could  be 
found  on  the  said  demised  premises,  suffi- 
cient housebote,  gate-bote,  and  bar*bote, 
by  delivery  of  the  known  steward  or  bailiff 
tor  the  time  being  of  the  said  manor,  and 
not  otherwise,  the  same  to  be  spent  on  the 
said  demised  premises,  and  not  elsewhere, 
and  without  waste  or  spoil*)  the  said  inden- 
ture should  be  void. — The  plea  then  averred 
possession  of  the  said  lands  under  the  said  in- 
denture, the  death  and  will  of  Samuel  Fisher, 
bequeathing  the  same  to  his  son  Matthew ; 
probate  of  such  will,  by  him,  as  executor ; 
and  his  assent  to  such  bequest ;  whereby 
he  became  possessed  &e.,  for  &c,  until  and 
when  &c. ;  and  that  being  so  possessed, 
and  the  said  term  of  ninety-nine  years  being 
still  undeteiroined,  and  a  certain  barn  and 
certain  out-houses  and  out-buildings  stand- 
ing upon  the  said  demised  premises  being 
out  of  repair,  he  having  occasion  for  house- 
bote  to  repair  the  same,  one  Anthony  Bow- 
den,  the  bailiff  of  the  plaintiff  before  and 
at  the  time  of  committing  of  the  said  sop- 
posed  trespasses,  did,  a  little  before  the  time 
of  committing  of  the  said  supposed  tres- 
passes, and  whilst  he  was  such  bailiff,  and 
the  said  barn  &c.  so  out  of  repair,  assign, 
point  out,  and  deliver,  to  the  said  Matthew 
Fisher,  the  said  tree  &&,  as  such  house- 
bote, for  the  necessary  repairs  of  the  barn 
fee. 

Jteplictttkm — Be  injuria  &c. 

At  the  trial,  before  Mr.  Justice  Littledale, 
at  the  last  assises  for  the  county  of  Devon, 
it  appeared,  that  the  plaintiff's  bailiff,  in 
April  Id* 3,  pointed  out  the  tree  in  question 
to  the  defendant,  which  was  then  growing 
on  the  premises,  and  told  him  that  he  might 
cut  it  down ;  and  he  then  marked  it,  but 
it  was  not  felled  until  November  1824,  and 


the  bailiff  who  had  marked  k  was  dismissed 
from  the  estate  before  the  'tree  was  cut 
down.  The  jury  found  a  verdict  for  the 
defendant. 

Afr.  Serjeant  Taddy  now  moved  for  a 
rule  to  show  cause  why  judgment  should 
not  be  entered  for  the  plaintiff,  notwith- 
standing the  verdict  found  for  the  defen- 
dant, on  the  ground  of  the  insufficiency  of 
the  second  plea, — in  which  it  was  stated, 
that  the  lease  contained  an  exception, 
of  all  trees  except  those  which  might  be 
delivered  by  the  bailiff  for  house-bote; 
that  the  tree  in  question  was,  when  point- 
ed out  by  the  bailiff,  standing,  and  after- 
wards cut  down  by  the  defendant;  and 
although  the  words  "  assigned  and  pointed 
out"  are  added  in  the  plea,  yet  the  lease 
was  confined  to  those  trees  which  might  be 
delivered  by  the  bailiff  for  house-bote ;  and 
it  is  quite  clear,  that  there  cannot  be  a  deli- 
very of  a  growing  tree.  The  word  "  house- 
bote," means  that  which  can  be  immediately 
used  by  the  tenant  for  the  repair  of  a  house 
or  tenement,  and  cannot  be  applied  to  tim- 
ber growing,  which  forms  part  of  the  free- 
hold. So,  the  word  "  deliver"  can  apply 
only  to  a  chattel ;  and  the  tenant,  in  such  a 
case  as  this,  cannot  be  liable  for  non-repair, 
unless  the  landlord  refuse  to  deliver  the 
timber,  after  a  request  made  to  him  so  to 
do.  A  tree  cannot  be  said  to  be  delivered 
by  being  merely  marked  by  a  bailiff,  or  by 
his  saying  that  it  might  be  cut  down  at  any 
subsequent  time ;  for  the  landlord  is,  at  all 
events,  entitled  to  the  bark  and  top ;  and  if 
it  were  cut  down  at  an  improper  season  of 
the  year,  the  bark  would  be  of  no  value ; 
and  here,  it  appears  that  the  tree  was  felled 
in  November.  The  jury  found,  that  the 
tree  had  been  delivered  according  to  the 
custom  of  the  country.  Still,  however,  that 
could  not  amount  to  a  delivery  in  law,  and  on 
which  alone  the  Court  could  decide.  A  deli- 
very, within  the  Statute  of  Frauds,  applies 
only  to  a  chattel ;  and  although  there  may  be 
a  delivery  of  seisin  of  land,  still  it  is  merely 
symbolical :  and  as  all  trees  were  expressly 
excepted  in  the  lease,  the  tenant  could  not 
be  entitled  to  cut  them  down ;  and  con- 
sequently, the  second  plea  cannot  be  sup- 
ported. 

By  the  Court*-— We  are  of  opinion,  that 
there  is  no  ground'  for  this  application  ;  and 
it  is  only  necessary  to  consider  the  situation 
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to  which  a  tenant  would  he  reduced,  if  we 
were  to  allow  it  to  prevail.  Here,  the 
defendant  applied  for  house-hote,  for  the 
purpose  of  repairing  a  barn  ;  and  the  plain- 
tiff was  hound  by  the  lease  to  supply  him 
with  timber  for  that  purpose ;  and  if  he  did 
not  cause  it  to  be  delivered,  the  defendant 
would  be  excused  from  making  the  neces- 
sary repairs.  But  it  has  been  said,  that  all 
trees  were  excepted  in  the  lease,  and  conse- 
quently, that  the  property  in  them  remained 
in  the  landlord.  That  would  be  so,  unless 
the  tenant  had  leave  to  take  them ;  and,  by 
the  lease,  he  was  to  have  house-hote,  which 
was  to  be  delivered  to  him  from  something 
to  be  taken  from  the  premises.  The  ques- 
tion then  is,  whether  the  plaintiff,  as  land* 
lord,  caused  the  tree  to  be  delivered  to  the 
defendant,  through  his  bailiff  or  agent.  It 
has  been  said,  that  there  could  be  no  deli- 
very whilst  the  tree  was  growing ;  but  no 
authority  has  been  cited  in  support  of  that 
position.  Now,  we  are  of  opinion,  that 
a  delivery  in  this  case  means  an  assign- 
ment, or  leave  to  take,  as  mentioned  in  the 
plea ;  and  it  is  not  necessary  that  the  land- 
lord should  cut  down  the  timber,  as  it  is 
sufficient  if  he  give  his  tenant  leave  to  do 
so.  Has,  then,  the  plaintiff  in  this  case 
given  such  leave  to  the  defendant  ?  His 
bailiff  marked  the  tree,  and  said  that  it 
might  be  cut  down  ;  and  it  appears  it  was 
afterwards  felled  by  virtue  of  that  autho- 
rity. That  appears  to  us  to  be  a  sufficient 
answer  to  the  trespass  complained  of;  and 
consequently,  this  plea  may  be  supported ; 
and,  under  the  circumstances,  the  'jury 
could  find  no  other  verdict. 

Rule  refused. 


1826 

Nov 


26.     *> 

.  10,3 


KEMPSON  V.  SAUNDERS. 


Where  the  plaintiff'  purchased  certain 
shares  from  the  defendant,  in  a  projected  con* 
cern  to  be  called  "  The  Northern  and  Western 
Railway  Company"  and  received  scrips  for 
the  sum  advanced,  and  it  appeared  that  no 
application  ftad  been  made  to  parliament  for 
an  act  at  the  time  of  the  sale : — Held,  thai 
the  plaintiff  was  entitled  to  recover  back  his 
purchase  money,  in  an  action  for  money  had 
and  received. 


This  was  an  action  of  assumpsit  for  money 
had  and  received,  and  brought  to  recover 
the  sum  of  100  guineas,  which  the  plaintiff 
alleged  had  been  received  by  the  defendant 
to  his  (die  plaintiff's)  use. 

At  the  trial,  before  the  Lord  Chief  Justice, 
at  Guildhall,  at  the  sittings  after  the  last  term, 
it  appeared  that,  by  advertisements  in  the 
public  papers  some  time  since,  a  company  was 
about  to  be  established,  to  carry  into  effect  a 
railway  from  Bristol  to  Birmingham,  which 
was  to  be  called  "  The  Northern  and  Western 
Railway  Company ;"  that  subscriptions  were 
afterwards  entered  into,  directors  appointed, 
and  shares  sold;  that  the  defendant  purchased 
twenty  shares  of  a  broker,  who  sold  them 
for  the  original  subscriber,  at  a  premium  of 
2/.   per  share;  and  that  he  also   bought 
twenty  other  shares  of  another  person  at  the 
same  rate,  but  on  which  he  gave  a  trifling 
commission  to  the  broker,  from  whom  he 
purchased;  that  the  defendant  afterwards 
went  to  Birmingham,  and  there  sold  twenty 
of  the  shares  to  the  plaintiff's  brother,  from 
whom  he  received  immediate  payment ;  and 
the  brother  also  undertook  to  sell  the  other 
twenty  shares  on  commission,  and  which  he 
afterwards  sold  to  the  plaintiff  at  Si.  5s. 
premium  each,  of  which  he  informed  the 
defendant  by  letter,  at  the  same  time  remit- 
ting him  1002.  for  them,  retaining  5s.  per 
share  for  himself  as"  his  commission,  and 
requested  him  to  send  the  proper  scrip  for 
them ;  the  defendant  afterwards  remitted  the 
scrip  for  the  whole  forty  shares,  the  receipt 
of  which  the  plaintiff's  brother  acknowledg- 
ed.    The  scrip  was  a  written  memorandum 
on  an  unstamped  piece  of  parchment,  declar- 
ing that  the  holder  thereof  was  or  would  be 
entitled  to  five  shares,  respectively  number- 
ed therein,  in  the  intended  railway,  and  which 
was  subscribed  by  the  secretary  ;  and  eight 
of  these  pieces  were  forwarded  by  the  de- 
fendant to  the  plaintiff's  brother.     It  ap- 
peared that  the  subscribers  never  applied  to 
parliament  for  an  act ;  and  that  the  com- 
mittee, who  by  the  rules  originally  entered 
into  were  invested  with  that  power,  deter- 
mined to  abandon  the  scheme,  finding  it  to 
be  altogether  impracticable.    A  clerk  to  the 
company  produced  a  resolution  of  the  com- 
mittee, which  was  made  shortly  after  the 
sale  to  the  plaintiff  by  which  it  was  re- 
solved, that  no  share  should  be  sold  or  dis- 
posed of  without  notice  to  the  committee ; 
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and  that  do  notice  was  given  by  the  defen- 
dant on  selling  the  shares  in  question  to  the 
plaintiff's  brother.  But  it  was  admitted  that 
this  resolution  was  not  made  until  after  the 
sale  of  the  shares  in  question.  His  Lord- 
ship was  of  opinion  that  the  transaction  was 
illegal,  as  the  committee  had  not  even  ap- 
plied to  parliament  for  a  statute,  by  which 
alone  their  proceedings  could  be  legalized  ; 
and  the  jury  found  a  verdict  for  the  plaintiff. 
Mr.  Serjeant  Vaughan  now  applied  for  a 
rule  to  show  cause  why  this  verdict  should 
not  be  set  aside,  and  a  new  trial  granted ; 
and  submitted,  that  if  all  the  parties  were 
engaged  in  an  illegal  transaction,  and  equally 
criminal,  the  plaintiff  could  not  be  entitled 
to  recover,  on  the  well  known  principle, 
that  in  such  a  case  potior  est  conditio  dejen- 
dentis.  In  Josephs  v.  Pebrer,  (1)  where,  in 
assumpsit  for  work  and  labour,  and  money 
expended  in  the  purchase  of  shares  in  a  con- 
cern called  "  The  Equitable  Loan  Bank 
Company,"  it  appeared  that  the  company 
professed  to  have  a  capital  of  2,000,000/. 
in  shares  of  50/.  each  ;  that  a  deposit  of  12. 
per  share  was  required  on  the  delivery  of 
certificates  for  shares  to  the  holders ;  that 
the  shares  were  to  be  transferable  without 
any  restriction  ;  and  that  the  holders  were 
to  be  subject  to  such  regulations  as  might 
be  contained  in  any  act  of  parliament  passed 
for  the  government  of  this  society ;  and  in 
the  meantime,  to  such  regulations  as  might 
be  made  by  a  committee  of  management. 
No  evidence  was  therefore  given  as  to  the 
particular  objects  or  tendency  of  the  com- 
pany. It  was  held,  that  upon  this  evidence 
the  company  was  to  be  considered  illegal, 
and  within  the  operation  of  theC  Geo.  I.e.  18, 
as  having  transferrible  shares,  and  affect- 
la's  +n  act  as  a  body  corporate,  without 
authority  Uj  charter  or  act  of  parliament ; 
and  consequently,  ^at  the  plaintiff  could 
not  maintain  his  action,  -«hich  arose  out  of 
an  illegal  transaction. —  Independently  Gf 
this,  the  cases  of  Hanson  v.  Hancock,  (z) 
and  Browning  v.  Morris,  ($)  are  express 
authorities  to  show,  that  where  money  is 
paid  by  one  of  two  parties  to  an  illegal 
contract,  to  the  other,  in  a  case  where  both 
are  to  be  considered  as  participes  criminis, 
an  action  cannot  be  maintained,  after  the 

(1)  3  Law  Jooni.  K.B.  10*. 
(«)  8  T«rm  Rep.  575. 
(3)  Ctowjw,  790. 


contract  is  executed,  to  recover  the  money 
back  again. 

By  the  Court. — If  we  felt  any  doubt,  we 
should  be  extremely  anxious  that  this  cause 
should  go  down  to  be  re-tried,  as  it  embraces 
a  question  of  considerable  importance;  and 
there  never  was  a  time  when  this  country 
has  been  so  much  disgraced  by  the  forma- 
tion of  fictitious  or  bubble  companies  as  at 
present ;  and  to  this  may  be  attributed  the 
great  wretchedness  and  misery,  to  which 
many  of  the  lower  classes  of  society  have 
been  reduced.  Here,  the  plaintiff  obtained 
no  advantage  whatever  for  the  money  ad- 
vanced by  him  for  the  shares  in  question  ; 
but  it  is  a  principle  of  our  law,  that  if  a 
person  becomes  a  speculator  in  an  illegal 
transaction,  so  as  to  be  a  particeps  crimtnis, 
the  sum  advanced  by  him  for  that  purpose 
cannot  be  recovered  back  : — that  is  a  most 
wise  and  salutary  principle,  and  ought  not 
to  be  departed  from.  Here,  however,  there 
was  no  illegality  in  the  transaction,  as  far 
as  regards  the  plaintiff,  as  there  had  been 
merely  meetings  called  for  the  purpose 
of  forming  the  company,  and  subscriptions 
had  been  received  for  the  purpose  of  passing 
the  statute ;  but  nothing  could  be  done  by 
the  company,  until  the  sanction  ofthe  legisla- 
ture had  been  obtained.  It  is  true,  that  monies 
were  provided  for  the  purpose  of  obtaining 
the  act :  but  if  it  could  not  be  done,  the 
company  would  of  course  be  disembodied. 
It  appears,  too,  that  the  defendant  was  not 
an  original  subscriber,  but  that  he  purchased 
the  shares  in  question  from  a  broker,  and 
which,  in  point  of  fact,  were  not  saleable 
until  after  the  company  had  been  formed 
and  sanctioned  by  law.  It  is  true,  that  the 
defendant  sold  eight  pieces  of  parchment, 
but  they  were  worth  nothing,  and  he  there- 
fore obtained  the  plaintiff's  money  for  a 
thing  of  no  value :  If  the  defendant  has  been 
cheated  by  the  broker,  from  whom  he  ob- 
tained the  shares,  he  may  proceed  against 
him,  and  thus  find  out  the  original  pro- 
jector, -which  will  be  doing  the  public  a  most 
essential  service ;  hot  as  he  professed  to 
sell  shares,  when,  in  feet,  he  had  none,  the 
plaintiff  paid  his  money  for  nothing,  and  is 
consequently  entitled  to  recover  it  back. 

Rule  refused. 
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1826.         ^      SULLIVAN    D.    BISHOP  AND 
Nov.  10.    J  ANOTHER. 

Two  week*  rent  being  m  arrtar  from  m 
meekly  tenant,  his  landlord  gave  km  notice 
to  quit,  and  on  hit  refiual  to  d*  to,  dittrain- 
ed  an  article  of furniture  worth  the  outemnt 
of  Arte  week*  rent,  when  there  mat  awe  of  a 
like  description,  but  of  let*  take,  and  ndjr- 
eient  to  cover  ike  rent  actually  due  :—Hek% 
that  the  tenant  wot  entitled  to  recover  m  an 
action  m  the  cote,  for  am  exceuioe  dittret*. 

This  was  an  action  on  the  ease  for  an  ex- 
cessive distress. 

At  the  trial,  before  the  Lord  Chief  Justice, 
at  Guildhall,  a*  the  sittings  after  the  laat 
term,  it  appeared  that  the  pkantiff  m  the 
occupier  of  an  unfurnished  lodging,  at  St. 
per  week ;  that  two  weeks  rent  were  in 
arrear,  when  he  bad  notice  to  quit ;  that  he 
refused  to  do  so,  when  the  defendants  dis- 
trained a  table  of  the  plaintiff's  for  15*. ; 
three  days  after  which  be  commenced  the 
present  action.  It  also  appeared  that  they 
took  a  mahogany  table,  a  deal  one  being  in 
the  room,  which  was  sufficient  to  cover  the 
two  weeks  rent  due.  The  jury  found  a 
verdict  for  the  plaintiff,  damages  lr. 

Mr.  Serjeant  Wilde  now  applied  for  a 
rule  to  show  cause  why  this  verdict  should 
not  be  set  aside,  and  a  nonsuit  entered  ; — 
and  submitted,  that  this  action  could  not  be 
maintained,  as  the  plaintiff  held  over  after  a 
notice  to  quit ;  and  that  his  landlord  was 
consequently  entitled  to  double  value.  Be- 
sides, the  difference  in  the  amount  was  only 
St.,  and  only  a  single  article  was  taken. 
This  action,  therefore,  was  most  vexatious 
and  oppressive,  and  in  point  of  strictness, 
could  not  be  maintained. — But 

The  Court  held,  that  as  10s.  only  were 
actually  due,  the  distress  for  15s.  could  not 
be  supported ;  that  the  plaintiff  might  have 
suffered  an  inconvenience,  as  he  might  have 
been  able  to  pay  the  sum  of  10*.,  which 
was  the  amount  due ;  and  as  i'  appeared 
that  he  was  a  weekly  tenant,  he  could 
not  be  liable  for  double  value,  although  he 
held  over  after  a  notice  to  quit ;  as  in  Lloyd 
v.  Rotbee,{\ )  Lord  EHenborough  said,  "  that 
a  tenant,  from  week  to  week,  could  not  be 
included  in  the  description  of  tenants  for 

(1)  1  Cwupi.  433. 


life.    Uvea,   or    years,   within    the    statute 
4  Geo,  2.  c  28;  aid  that  he  did  not  remem- 
ber any  instance  of  a  tenant,  for  a  less  time 
than  a  year,  being  held  within  that  act.'* 
Rule  refuted. 


If  ant  of  tenerat  partner*  ntc 
in  hi* own  name : — Held,  mono, 
the  other*,  that  he  ie  net  m  competent  wane** 
to  wrote  that  the>  pnrehate  aw*  made  on  the 


This  was  an  action  for  goods  sold  and 
delivered,  and  brought  to  recover  the  sum 
of  SS01.,  being  the  value  of  four  bones 
aheged  to  have  bees  sold  by  the  plaintiff  to 
the  defendants. 

At  the  trial,  before  the  Lord  Chief  Jus- 
tice, at  Westminster,  at  the  sittings  after 
the  last  term,  it  appeared  that  the  defen- 
dants were  in  partnership  as  coschmsaters, 
and  that  the  horses  had  been  sold  to  a 
person  by  the  name  of  Gray,  who  gave  his 
promissory  notes  for  them,  payable  at  two 
and  three  months.  These  notes  were  dis- 
honoured when  they  became  due,  and  Gray 
afterwards  became  insolvent,  and  inserted 
them  in  his  schedule.  It  also  appeared, 
that  Gray  was  a  horse  dealer- ;  and  severs! 
witnesses  were  catted  to  prove  that  he  was 
set  «p  by  the  defendants,  and  was,  in  fact, 
in  partnership  with  them,  at  they  also  dealt 
largely  in  horses.  Gray  was  then  called  as 
a  witness,  for  the  purpose  of  showing  that 
the  defendants  were  to  provide  money  to 
purchase  the  horses,  and  that  he  was  '-  ** 
allowed  a  weekly  salary  out  rf  •«  Proflts  < 
besides  which,  he  was  "  *»ve  half  the  pro- 
fits on  the  sales.  -**1  ***  defendants  the 
other  h>V,~when  it  was  objected,  for  the 
attendant,  that  his  evidence  could  not  be 
received  without  a  release,  he  being  prima- 
rily liable  upon  his  notes  which  he  gave  for 
the  homes.  His  Lordship  was  of  opinion 
that  the  objection  was  well  founded  ;  and 
the  plaintiff  not  being  in  court,  his  counsel 
elected  to  be  nonsuited.  Leave,  however, 
was  given  him  to  apply  to  the  Court  to 
move  to  set  aside  such  nonsuit,  and  that  a 
new  trial  might  be  granted,  in  case  they 
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should  be  of  opinion  that  Gray's  testimony 
ought  to  have  been  received, 

Mr.  Serjeant  Wilde  now  moved  accord- 
ingly ;  and  submitted  that  the  witness  was 
improperly  rejected,  a*,  by  the  previous 
evidence,  the  connexion  between  Gray  and 
the  defendants  was  so  far  established,  that  he  % 
must  be  considered  either  as  their  agent  ox  ' 
partner ;  or  that,  at  all  events,  they  were 
lis  employers*  as  they,  went  with  him  to 
purchase  horses,  and  took  possession  of 
all  he  had  on  his  becoming  insolvent,  and 
treated  it  as  their  own  property.  Although 
Gray  was  called  to  prove  the  delivery  and 
sale  of  the  horses  to  himself,  it  was  ex- 
plained and  warranted  by  the  previous  evi- 
dence, and  the  defendants  would  have  been 
liable  without  any  proof  of  agency  by  him* 
This,  therefore,  could  not  be  said  to  be  the 
case  of  a  person  having  purchased  goods  iti 
his  own  name,  and  called  to  prove  that  he 
purchased  them  as  agent  for  another.  Gray 
had  sworn  in  the  Insolvent  Debtors  Court, 
that  he  was  partner  with  the  defendants ;  and 
if  so,  a  release  to  him  would  have  been  a 
release  to  them  also.  At  all  events,  he  was 
competent  to  prove  the  sale  and  delivery  of 
the  hones  as  well  on  general  principle  as  on 
the  ground  of  convenience.  In  Ward  v.  WU* 
kmwn,(l)  it  was  held,  in  an  action  of  trover 
by  A  against  B,  that  C  was  a  competent 
witness  to  prove  property  in  himself.  So 
here,  as  Gray  was  primarily  liable  for  the 
whole  of  the  plaintiff's  demand,  if  he  had 
obtained  a  verdict  against  the  defendants, 
it  would  not  operate  as  a  discharge  to  Gray ; 
and  if  he  could  be  considered  as  an  agent, 
it  is  quite  dear  that  his  evidence  might  be 
admitted  without  a  release,  to  prove  the 
delivery  of  goods  on  behalf  of  his  prin- 
cipals, although  his  evidence  might  tend  to 
discharge  him*el£ 

By  the  Court. — We  are  clearly  of  opinion 
that  Gray  was  an  incompetent  witness  wkhr 
out  a  release ;  and  consequently,  that  his 
evidence  was  properly  rejected  at  the  trial. 
He  was  interested  in  the  verdict ;  lor  if  the 
defendants  were  held  responsible,  he  would 
only  be  liable  to  contribution ;  whereas  he 
himself  was  prmd facie  liable  for  the  whole 
of  the  plaintiff's  demand.  In  APBram  v. 
Forkme,(i)  in  an  action  for  goods  sold,  a 

(1)  4Bm.&  Aid.  410. 
(S)  3  Cmph.  517. 

Vol.  V.  C.P. 


person  who  entered  into  .a  contract  for  the 
purchase  of  goods  in  his  own  name,  was 
held  not  to  be  a  competent  witness  to  prove 
that  he  purchased  them  as  the  agent  of  the 
defendant.  That  case  appears  to  be  ex- 
pressly in  point :  and  in  Brown  v.  Brown,($) 
it  was  held,  in  an  action  upon  a  joint  con- 
tract against  two,  one  who  had  suffered 
judgment  by  default  was  not  admissible  as  a 
witness  against  the  other,  to  prove  that  he 
joined  in  the  contract ;  because,  if  the  plain- 
tiff succeeded  in  the  action,  the  witness 
would  obtain,  by  means  of  his  own  testi- 
mony, contribution  against  the  other.  So 
here,  if  the  plaintiff  had  succeeded  against 
the  defendants,  the  verdict  would  operate 
as  a  satisfaction  to  the  witness,  and  he  was 
primd  facie  the  principal ;  and,  as  the  con- 
tract was  made  with  him  alone,  if  he  showed 
that  the  defendants  were  his  partners,  it 
would,  at  all  events,  -have  the  effect  of  exo- 
nerating him  pro  Umto. 

Rule  refused. 


1826.     > 
Nov.  10.  S      PEARCB  *'  LODOB- 

Where,  to  an  action  of  trespass,  for  seizing 
and  taking  away  furze,  the  defendant  pleaded 
the  general  issue,  and  several  special  pleas, 
in  which  he  justified  the  taking  under  a  claim 
for  estovers  on  a  common : — Held,  that  al- 
though he  had  limited  his  claim  to  estovers  in 
his  pleas,  he  might  adduce  evidence-  to  show 
that  he  had  exclusive  right  of  possession,  under 
the  general  issue;  and  parties  claiming  simi* 
lar  rights  on  the  common  with  the  defendant, 
were  held  to  be  competent  witnesses  to  prove 
that  the  defendant  was  entitled  to  the  exclu- 
sive possession  of  the  land  on  which  the  tres~ 
pass  was  committed. 

This  was  an  action  of  trespass,  for  seizing 
and  taking  away  divers  cart-loads  of  furze. 
The  defendant  pleaded  the  general  issue, 
and  several  special  pleas,  in  which  he  jus- 
tified the  taking  under  a  claim  for  estovers, 
on  a  certain  common  called  Felton  Common. 

At  the  trial,  before  Mr.  Justice  Gaselee, 
at  the  last  assizes  for  the  county  of  Somer- 
set, the  defendant,  instead  of  limiting  his 
claim  to  the  estovers,  claimed  an  exclusive 

(3)  4  Taunt.  752. 
C 


10 


COURT  OF  COMMON  PLEAS  : 


right  of  possession  in  the  locus  in  quo,  and 
which  was  proved  by  several  witnesses  who 
bad  also  a  right  of  common  over  Felton 
Common ;  and  the  jury  found  a  verdict  for 
the  defendant.    , 

Mr.  Serjeant  Toddy  now  applied  for  a 
rule  to  show  cause  why  this  verdict  should 
not  be  set  aside,  and  a  new  trial  granted ;  and 
insisted,  that  as  the  defendant  had  limited  his 
claim  to  estovers  in  his  pleas,  he  could  not 
go  into  evidence  of  having  an  exclusive  right, 
even  under  the  general  issue.  If  he  had  not, 
the  plaintiff  would  have  been  prepared  to 
prove  that  the  common  was  divided  by  an- 
nual perambulations,  and  set  out  in  allot- 
ments called  straights ;  and  that  when  the 
divisions  were  made,  it  gave  a  right  to  the 
party  to  enjoy  the  spot  allotted  to  him 
exclusively  until  the  succeeding  year,  and 
no  longer.  The  defendant,  therefore,  would 
not  have  (he  exclusive  enjoyment,  and  which 
the  plaintiff  would  have  disproved,  had  he 
not  imagined  that  the  only  point  in  issue 
was  as  to  the  estovers.  In  Wilson  v.  Mac- 
kreth(l)  it  was  held,  that  trespass  might 
be  maintained  wherever  there  was  an  exclu- 
sive right ;  yet  there  was  a  difference  be- 
tween such  right  and  a  right  of  common ; 
as,  in  the  former  case,  the  grantee  may  take 
away  thorns  cut,  but  a  commoner  cannot : 
and  there,  the  defendant  had  an  exclusive 
right  to  dig  turf;  whilst  here,  he  had  a 
mere  prescriptive  right,  which  would  not 
enable  him  to  maintain  the  present  action. — 
At  all  events,  the  parties  who  claimed  simi- 
lar rights  on  the  common  were  not  compe- 
tent witnesses,  as  they  were  interested  in 
fixing  an  exclusive  right,  when  it  could  be 
shown  that  such  right  was  not  given  by  the 
custom  of  perambulation,  and  that  it  merely 
continued  in  each  party  for  one  year,  for 
the  sake  of  convenience  : — and  in  Anscomb 
v.  Shore  (2)  it  was  held,  that  if  a  commoner 
prescribe  in  right  of  a  particular  messuage, 
that  the  defendant  should,  for  his  benefit, 
do  a  certain  act  which  is  beneficial  to  all  the 
commoners — another  commoner,  who  claims 
by  a  similar  prescription  in  right  of  another 
tenement,  and  not  by  custom,  is  not  a  com- 
petent witness  to  prove  the  charge. 

By  the  Court. — This  was  an  action  of 
trespass,  for  taking  away  furze ;  and  there 


(1)  3  Burr.  1894. 
{t)  I  Taunt.  S6l. 


is  no  doubt  but  that  the  defendant  might 
give  evidence  of  an  exclusive  right  of  pos- 
session under  the  general  issue.  The 
common  in  question  was  a  large  tract  oi 
land,  of  which  each  commoner  had  a  certain 
portion;  and  annual  perambulations  were 
made,  to  ascertain  and  fix  the  line  of  sepa- 
ration. If  the  plaintiff  thought  proper,  he 
might  have  demurred  to  the  special  pleas ; 
but  he  went  down  to  trial  on  the  general 
issue ;  and  the  right  of  possession  was  the 
main  point  in  dispute. — With  respect  to 
the  objection  as  to  the  incompetency  of  the 
witnesses,  the  case  of  Anscomb  v.  Shore  does 
not  appear  to  us  to  apply ;  as  there,  the 
plaintiff  prescribed  for  common  of  pasture 
for  all  common  levant  and  couchant  upon  his 
ancient  messuage,  as  appurtenant  thereto ; 
and  declared  that  the  defendant  was  bound, 
by  reason  of  his  occupation,  to  repair  the 
fence  of  his  close  contiguous  to  the  com- 
mon ;  but  that  he  permitted  it  to  be  ruinous, 
whereby  the  plaintiff's  cattle  escaped  into 
the  close  for  defect  of  fences,  and  the 
plaintiff  lost  die  use  of  them.  At  the  trial, 
the  plaintiff  called  four  parishioners,  who 
stated  that  all  the  inhabitants  paying  church 
and  poor  rates  had  a  right  to  turn  their  cattle 
on  the  common;  and  on  his  proceeding  to  call 
other  inhabitants '  as  witnesses,  the  defen- 
dant objected  that  none  of  them  were  ad- 
missible ;  on  which  the  plaintiff  was  non- 
suited :  and  the  Court  held,  that  the  question 
to  be  considered  was — whether  the  com- 
moners, having  a  common  interest  in  the 
preservation  of  the  hedge,  could  be  compe- 
tent witnesses  for  each  other?  It  might  be, 
that  no  one  was  bound  to  repair  it ;  but  the 
production  of  this  record  might  be  evidence, 
for  another  commoner,  that  the  occupier  of 
the  adjacent  land  was  bound  to  repair  the 
fence.  A  commoner  would  therefore  derive 
an  advantage,  by  exonerating  himself,  if  he 
could  throw  on  the  defendant  the  charge  of 
repairing  the  hedge  ;  and  that  he  was,  con- 
sequently, interested  in  the  event  of  this 
suit.  The  principle,  therefore,  on  which 
that  case  was  decided,  was— that  it  would 
appear  on  the  record,  that  the  witnesses 
would  be  relieved  by  the  verdict,  by  casting 
the  burthen  on  others.  But  it  is  impossible 
that  the  record  in  this  ease  can  be  evidence 
for  the  witnesses  who  were  called  at  the 
trial,  as  it  was  merely  an  action  of  trespass, 
to  which   the  general  issue    was  pleaded, 
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and  no  evidence  was  adduced  as  affecting 
the  rights  of  third  parties,  but  was  confined 
to  those  on  the  record,  viz. — whether  the 
plaintiff  or  defendant  was  entitled  to  the 
land  on  winch  the  alleged  act  of  trespass 
was  committed. 

Rule  refuted* 


1826 
Nov 


26.       ") 
.  13.    3 


EDWARDS  t>.  SMITH,  BART. 


Where,  in  an  action  for  goods  sold  and 
delivered,  the  question  was,  whetlier  they  mere 
purcluued  by  a  third  person  on  his  own  ac- 
count, or  for  his  principal;  and  it  was  left 
to  the  jury  to  say  to  whom  credit  was  given: 
— Held,  that  it  was  properly  left,  and  that 
it  was  not  necessary  to  leave  it  to  them  to  say 
whether  the  vendor  knew,  at  the  time  of  the 
sale,  tftathe  was  dealing  with  the  purchaser 
in  his  character  of  agent. 

This  was  an  action  for  goods  sold  and 
delivered,  and  brought  to  recover  the  .value 
of  certain  cattle,  alleged  by  the  plaintiff,  to 
have  been  sold  by  him  to  the  defendant. 

At  the  trial,  before  the  Lord  Chief 
Justice,  at  Westminster,  at  the  Sittings  after 
the  last  term,  it  appeared  that  the  plaintiff 
was  a  Welsh  drover ;  and  that  the  sale  was 
effected  through  the  medium  of  a  person 
named  Mansfield;  and  the  only  question 
was,  whether  the  cattle  were  purchased  by 
him,  on  his  own  account,  or  for  the  defendant, 
or  to  which  of  them  credit  was  given. 
On  Mansfield's  being  called  as  a  witness, 
he  stated  that  he  managed  the  defendant's 
farm  at  the  time  of  the  sale ;  that  he  had 
always  money  of  the  defendant's  in  hand ; 
and  that  he  had  then  more  than  enough  to 
pay  for  the  cattle  ;  and  that  he  never  autho- 
rized him  to  buy  on  credit ; — that  he  somen 
times  Jbought  for  the  defendant,  and  some- 
times for  himself;  and  that  the  cattle  in 
question  were  to  be  paid  for  by  bills  drawn 
on  him,  which  were  dishonoured  when  due, 
and  afterwards  renewed  by  the  plaintiff* 
The  Chief  Justice  left  it  to  the,  jury  to  say, 
whether  the  cattle  were  sold  on  the  credit  of 
the  defendant  or  Mansfield ;  and  they  found 
that  credit  was  given  to  the  latter ;  and  ac- 
cordingly gave  a  verdict  foi  the  defendant.. 

Mr.  Serjeant  Wilde  now  applied  for  a 
rule  nisi,   that  this  verdict  might  be   set 


aside,  and  a  new  trial  granted ;  and  sub* 
mitted,  that  although  it  was  left  to  the  jury 
to  say,  whetlier  credit  was  given  to  the  de- 
fendant or  Mansfield,  still  that  it  should 
have  also  been  left  to  them  to  say  whether 
the  plaintiff,  at  the  time  of  the  sale,  knew 
that  Mansfield  was  acting  as  the  agent  of 
the  defendant.  If  he  did  not  give  credit  to 
him,  he  could  not  resort  to  his  principal. 
Still  the  seller  must  know  at  the  time,  whe- 
ther he  is  dealing  with  an  agent  or  not. 
The  distinction  was  most  properly  laid 
down  in  Patterson  v.  Gandasequi,  (1)  viz. 
"  that  if  the  seller  of  goods,  knowing  at  the 
time,  that  the  buyer,  though  dealing  with 
him  in  his  own  name,  is,  in  truth,  the  agent 
of  another,  elect  to'  give  credit  to  such 
agent,  he  cannot  afterwards  recover  the 
value  against  the  known  principal ;  but  if 
the  principal  be  not  known  at  the  time  of 
the  purchase  made  by  the  agent,  it  seems 
that,  when  discovered,  the  principal  or  agent 
may  be  sued,  at  the  election  of  the  seller  ;" 
and  here,  as  it  was  not  left  to  the  jury,  whe- 
ther the  plaintiff  knew  that  Mansfield  acted 
as  an  agent  or  not  at  the  time  of  the  sale, 
he  is  entitled  to  a  new  trial. 

Py  the  Court. — It  was  left  to  the  jury  to 
say,  whether  the  cattle  were  sold  on  the 
credit  of  the  defendant  or  Mansfield.  The 
latter  stated  that  he  had  always  money  of 
the  defendant's  in  his  hands.  It  was  im- 
material whether  Mansfield  acted  as  agent 
or  not : — the  question  was,  whether  the 
cattle  were  sold  on  his  credit.  There  was 
no  proof  whatever  that  he  made  the  pur- 
chase for  the  defendant  as  his  principal, 
who  was  always  in  advance  to  him,  and  to 
whom  he  was  indebted  on  a  general  account. 
Besides,  he  stated  that  he  was  never  autho- 
rized by  the  defendant  to  buy  on  credit. 
That  he  made  purchases  on  his  own  account 
as  well  as  for  the  defendant.  That  die 
cattle  in  question  were  paid  for  by  bills 
drawn  by  the  plaintiff  on  Mansfield ;  and 
that  the  plaintiff  gave  him  further  credit,  as 
he  allowed  them  to  be  renewed  on  their 
being  dishonoured.  There  is  no  doubt, 
therefore,  but  that,  the  jury  have  drawn  a 
right  conclusion. 


Rule  refttht'Om 


(1)  15  Ea<tf  6«. 
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CARE  AND  OTHERS 
BROWNE. 


0. 


Where,  in  an  action  on  a  guarantie,  by 
which  the  defendant  undertook,  "w  conn- 
deration  of  the  plaintiff?  giving  J.  S.  a  cur- 
rent credit  for  silk,  an  the  event  of  his  failure, 
to  make  good  any  loss  the  plaintiffs  might 
sustain,  not  exceeding  4001." — and  it  appear- 
ed that  the  plaintiffs  had  renewed  buls  of 
exchange  accepted  by  J.  S.t  without  giving 
any  notice  to  the  defendant,  and  without  hts 
authority  or  assent : — Held,  that  it  was  unne- 
cessary to  give  him  such  notice ;  and  that 
the  mere  renewal  of  the  bills  could  not  be  con- 
sidered as  a  failure. 

This  was  an  action  of  assumpsit,  and 
brought  by  the  plaintiffs,  (silk-merchants  in 
London,)  on  the  following  guarantie,  signed 
by  the  defendant,  and  addressed  to  them  : 

"  18th  February,  18*5. 

"  Gentlemen, — In  consideration  of  your 
giving  James  Thomas  Barber,  of  Reading, 
a  current  credit  for  silk,  I  hereby  under- 
take, in  consideration  of  such,  upon  the 
event  of  his  failure,  to  make  good  any  defi- 
ciency or  loss  yon  may  sustain,  not  exceed- 
ing 400/. 

11  P.  Browne." 

At  the  trial,  before  the  Lord  Chief  Jus- 
tice, at  Guildhall,  at  the  first  sittings  in  this 
term,  it  appeared  that  previously  to  the 
guarantie  being  given  by  the  defendant, 
there  had  been  previous  dealings  between 
the  plaintiffs  and  Barber,  and  it  was  proved, 
that  a  short  time  after  it  was  given,  the 
plaintiffs  permitted  him  to  renew  certain 
bills  of  exchange  ;  on  which  it  was  objected 
for  the  defendant,  that  it  was  giving  tune  to 
Barber,  to  the  prejudice  of  the  defendant, 
and  had  the  effect  of  exonerating  him,  as 
the  bills  were  renewed  without  his  authority 
or  assent :  but  his  Lordship  was  of  opinion, 
that  the  plaintiffs  had  a  right  to  do  so, 
without  the  consent  of  the  defendant,  or 
even  giving  him  notice ;  and  held  that  they 
were  not  obliged  to  communicate  to  the 
defendant  the  state  of  their  accounts  with 
Barber,  at  the  time  he  gave  the  guarantie, 
as  he  ought  to  have  made  inquiries  as  to 
the  state  of  the  accounts  between  him  and 
the   plaintiffs  at  the  time ;    and  the  jury 


accordingly  found  a  verdict  for  the  plain- 
tiffs, damages  400J. 

Mr.  Serjeant  Vaughan  now  applied  for  a 
rule  nisi,  that  this  verdict  might  be  set  aside, 
and  a  new  trial  granted ;  and  submitted, 
that  the  plaintiffs  bavins  renewed  Barber's 
bills,  without  the  knowledge  of  the  defen- 
dant, who  must  be  considered  as  a  mere 
surety,  had  the  effect  of  discharging  him 
from  his  guarantie.  In  point  of  principle, 
a  party  holding  a  guarantie  should  commu- 
nicate with  the  party  giving  it ;  and  if  the 
credit  of  the  principal,  on  whose  behalf  it  is 
given,  be  stained,  or  he  is  unable  to  make 
his  payments,  his  surety  should  have  notice. 

Although,  in  Peel  v.  Tatiock,  (1)  it  was 
held,  that  if  A  become  bound  to  B  for  the 
honesty  of  C,  who  embezzles  money,  B 
may  maintain  an  action  on  the  guarantie, 
though  three  years  have  elapsed  without 
any  notice  having  been  given  of  the  embez- 
zlement of  C9  by  B  to  A  $  at  least,  if  A  was 
acquainted  with  the  circumstance  from  any 
other  quarter,  and  B  does  not  appear  to 
have  concealed  it  from  him  mdustrkmsly, 
A  would  not  be  discharged  from  his  gua- 
rantie, though  B  appeared  to  have  given 
credit  to  C  for  the  amount  of  the  sum  em- 
bessled :— -vet  here,  as  line  was  given  by 
the  plaintiff*  to  fiarber,  the  principal,  with- 
out the  knowledge  of  ue  defendant  as  his 
surety,  fit  maybe  assimilated  to  the  case 
of  bail,  who  are  discharged  by  the  plain- 
tiff's taking  a  cognovit  from  the  original 
debtor. — But, 

By  the  Court — The  question  is,  whether 
if  a  person  take  a  guarantie  for  the  solvency 
of  a  third  party,  and  the  person  holding  h 
knows  that  he  is  insolvent,  and  gives  no 
notice  of  it  to  the  person  from  whom  he  re- 
ceived the  guarantie,  the  latter  is  discharg- 
ed ?  Now,  here  it  appears,  that  die  plain- 
tiffs caused  two  bills,  given  them  by  Barber, 
to  be  renewed ;  but  that  was  no  evidence 
of  his  insolvency  or  failure;  and  although 
it  might  be  approaching  to  failure,  ft  was 
not  incumbent  on  the  plaintiffs  to  give  die 
defendant  notice  of  it  The  goods  were 
furnished  to  Barber  on  the  faith  of  die 
guarantie,  and  his  merely  foiling  to  per* 
form  a  particular  engagement,  cannot  be 
considered  as  a  failure  in  trade. 

Rule  refused. 

(t)  I  Bob.  h  f»o!.  419. 
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1826.     } 
Nov.  14.  5         WELD  ••  foWH' 

Where*  m  an  artton  on  a  policy  o^1  in- 
surance for  a  life,  the  defendant  applied  to 
plead  several  matters ;— one  of  which  was, 
that  the  policy  was  not  under  seal : — the  Court 
would  not  allow  it,  on  the  ground  that  the 
party  should  not  be  put  to  strict  proof  of  such 
an  instrument. 

Mr.  Serjeant  Onslow,  on  *  former  day, 
obtained  a  rule  nut,  why  the  defendant 
should  not  plead  several  matters  in  this 
cause,  which  was  founded  on  a  policy  of 
insurance  for  the  life  of  the  plaintiff  ;•— via. 
first,  the  general  issue ;  secondly,  a  misre- 
presentation to  the  defendant  as  to  the 
life  of  the  party  intended  to  be  insured  ; 
and  lastly,  that  the  policy  was  not  under  seal. 

On  Mr.  Serjeant  Wilde  being  now  about 
to  show  cause,  the  Court  imposed  on 
the  defendant  the  terms  of  admitting  the 
policy,  and  confining  his  pleas  to  the  general 
issue  and  fraudulent  representation  only,  on 
the  ground  that  the  plaintiff  should  not  be 
put  to  strict  proof  of  the  policy,  as  it  Was 
frequently  signed  by  several  directors ;  and 
the  subscribing  witness  might  not  see  the 
signature  and  execution  by  each  of  them ; 
and  on  these  terms  die  rule  was  made 

Absolute. 


1826.    f 
Nov.  16.  \ 


BLAND  -   -    -   PtATNTIfT, 
TAIRBANK    -  TENANT, 
TUCKER    -  -  VOUCHES. 


Where,  in  a  recovery,  the  words  "Devon, 
to  wit,*9  were  introduced  in  the  margin  of  the 
warrant  of  attorney,  and  in  the  body,  the  pre- 
mises were  described  as  being  situate  in  the 
county  of  the  city  of  Exeter  : — Held  to  be 
immaterial,  as  the  words  in  the  margin  might 
be  considered  as  surplusage. 

Mr.  Serjeant  Bosanquet  moved  that  two 
recoveries,  which  had  been  suffered  by  die 
above-named  parties,  the  one  in  the  county 
of  Devon,  and  the  other  in  the  county  of 
the  city  of  Exeter,  might  pass.  It  ap- 
peared mat  in  the  body  of  the  warrant  of 
attorney  in  the  latter,  the  premises  were 
described  as  two  messuages,  in  the  parish 
of  St.  Martin,  in  the  county  of  the  city 
of  Exeter;  and  in  the  margin  the  words 
"  Devon  to  wit,**  had  been  introduced. 


The  Court  being  of  opinion  that  these 
words  might  be  considered  as  surplusage, 
and  would  not  appear  on  record,  or  in  the 
exemplifications,  the  recoveries  were  ac- 
cordingly allowed  to  pass. 


1826.     > 
.  17.  y 


Nov 


BRANSTON  V.  feOBIKB. 


In  1764,  a  lease  was  granted  of  a  house, 
to  commence  in  1807,  for  the  term  of  forty- 
three  years,  at  the  yearly  rent  of  '16/.,  clear 
of  aU  taxes,  except  the  land-tax.  Theplain- 
tiff  (the  landlord)  became  seised  of  the  house 
in  1786;  and  the  defendant  (the  tenant) 
became  possessed  of  the  term  demised  in  182%; 
and  from  its  commencement,  viz.  m  1807,  to 
that  time,  the  rent  was  paid  to  the  agent  of 
the  landlord,  who  allowed  the  land-tax  to  be 
deducted  OiS^rdmgU)  the  innprovedvahte,  and 
gave  receipts  accordingly : — Held,  that  these 
receipts  were  conclusive  as  to  the  payment  of 
rent,  and  that  the  landlord  could  not  distrain 
for  the  amount  allowed  for  land-tax  on  the 
surplus  assessment,  beyond  the  proportion 
reserved  on  the  original  least  of  1764. 


This  was  an  action  of  replevin,  brought 
by  the  plaintiff  for  taking  and  detaining 
certain  goods  and  chattels  of  the  value  of 
68 J.  10*.  6d.  seized  by  die  defendant  as 
bailiff  of  the  ground  landlord  of  the  pre- 
mises on  which  the  plaintiff  resides.  ^ 

The  declaration  was  in  the  common  form, 
to  which  the  defendant  made  cognizance, 
as  bailiff  to  Thomas  Latter  and  James 
Dashwood,  for  39/.  8f.  being  parcel  of  the 
sum  of  272/.  for  17  years*  rent  in  arrear  to 
the  said  Thomas  Latter  and  James  Dash- 
wood,  to  the  25th  March  1824,  by  vir- 
tue of  a  demise  theretofore  made,  at  and 
under  the  rent  of  16/.  payable  quarterly, 
the  residue  of  the  said  stun  of  272/.  being 
satisfied* — The  plaintiff  pleaded  in  bar, 
riens  in  arrear,  whereupon  issue  was  joined, 
and  at  the  trial  of  the  cause  ^before  the 
Lord  Chief  Justice  at  Westminster,  at  the 
sittings  in  the  last  Easter  term,  a  verdict 
was  taken  by  consent  for  the  plaintiff,  sub- 

Sot  to  the  opinion  of  the  Court  on  the  foL 
wing 

CASK. 

In  the  year  1764,  Henry  Dawkina  was 
seised  in  feeof  the  premises,  for  the  rent  of 
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which  the  distress  was  made,  being  one  of 
two  dwelling-houses,  Nos.  9  and  1 0,  Beau- 
fort-buildings, Strand,  in  the  county  of 
Middlesex ;  and  by  indenture  of  the  1 7th 
October  1764,  made  between  the  said 
Henry  Dawkins  of  the  one  part,  and  one 
Henry  Mill  of  the  other  part, — Dawkins 
demised  to  Mill,  his  executors,  administra- 
tors and  assigns,  the  said  dwelling-houses ; — 
to  hold  the  same  from  Lady-day  1807  for 
the  term  of  43  years,  at  the  yearly  rent  of 
16/. ;  and  161.  clear  of  all  manner  of  taxes, 
except  the  land-tax,  payable  quarterly  at 
the  four  usual  days  of  payment  of  rent  in 
the  year,  the  first  payment  to  be  made  on 
Midsummer-day  next  ensuing  the  com- 
mencement of  the  term. 

Mr.  Latter,  die  present  landlord,  and 
his  trustee,  Mr.  Dashwood,  became  seised 
of  this  property  on  the  26th  April  1786. — 
Mr.  James  Whiting  became  possessed  of 
the  term  demised  by  the#  indenture  of  1 764, 
on  the  25th  December  1*822. 

From  the  commencement  of  the  term  to 
the  time  of  Whiting's  purchasing  in  the  year 
1822,  the  rent  of  16/.  and  16  per  annum 
was  paid  to  Mr.  Tyndale,  (who  acted  under 
a  power  of  attorney  from  Latter,  to  receive 
his  rents  pursuant  to  a  deed  of  trust  for  se- 
curing an  annuity  to  a  third  party),  the 
tenant  for  the  time  being  first  deducting 
thereout,  the  full  amount  of  the  land-tax 
charged  upon  the  improved  value  of  the 
two  houses,  which  improved  rent  was  rated 
at  70/.  per  annum  lor  each  house,  agreeably 
to  the  following  receipt : 

Received  1 6th  May  1 81 7,  of  M.  Michel, 
esq.  by  payment  of  Mr.  Cox,  balf-a- 
year's  ground  rent,  due  to  Thomas  Latter, 
esq.  at  Lady-day  last,  as  under. 

G.  B.  Tyndale. 

Allowed    one    yean    land-tax, 

due  Lady-day <£7 

Cash  received 9 
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Mr.  Whiting,  who  became  possessed  of 
the  term  on  the  25th  December  1822,  as 
before  mentioned,  and  the  plaintiff  in  this 
suit,  were  partners,  and  soon  after  that  date 
the  plaintiff  and  Whiting  entered  into  pos- 
session of  the  premises,  the  partnership 
business  being  carried  on  there.      Since 


Whiting  became  assignee  of  the  term,  and 
up  to  Lady-day*  1824,  the  full  amount  of 
the  rent  had  been  paid  without  any  deduc- 
tion whatsoever,  in  respect  of  payments  on 
account  of  the  land-tax. 

On  the  14th  April  1824,  a  demand  was 
made  on  behalf  of  Mr.  Latter  upon  the 
plaintiff,  for  the  sum  of  100/.  0*.  5a\  ar- 
rears of  rent,  for  the  house  No.  9,  and 
a  -similar  demand  for  the  like  sum  of 
100/.  Of.  5dL  in  respect  of  the  other  house 
No.  10. 

The  following  are  the  amounts  of  the 
assessments  made  from  time  to  time  upon 
the  two  houses  in  respect  of  the  land-tax, 
and  the  amounts  whereof  have  been  re- 
tained and  deducted  by  the  tenants  for  the 
time  being,  without  any  objection  being 
made  to  such  retainer  and  deduction,  by  the 
receiver  before  mentioned. — Mr.  Latter  re- 
sided abroad,  during  the  time  when  such 
assessments'  were  made,  and  the  amounts 
thereof  were  so  retained  and  deducted. 
The  accounts  of  the  assessments  were  set 
out  in  the  case,  and  appeared  to  be.  from 
1807  to  1818  inclusive,  7L  per  annum — 

1819, 10/.  17* 1820, 10/.  16*.  8d— 1821, 

10/.  16*.  Cm/.— 1822,  9/.  15*. 

The  demand  made  on  behalf  of  the  land- 
lord, and  for  which  the  distress  in  question 
was  made,  was  for  the  amount  allowed  for 
land-tax,  from  Lady-day  1807  to  Lady-day 
1822,  upon  the  surplus  assessment,  on  and 
beyond  die  proportion  of  such  assessment, 
as  attaches  to  the  rent  reserved  on  the  lease 
of  1764,  in  respect  of  the  house  in  which 
the  distress  was  made. 

If  the  Court  should  be  of  opinion,  that 
the  tenants  were  justified  in  making  such 
retainer  and  deduction,  or  that  the  defen- 
dant was  otherwise  precluded  from  enfor- 
cing his  demand  by  way  of  distress  at 
the  time  the  distress  in  question  was  taken, 
then  a  verdict  was  to  be  entered  for  the 

Slaintiff,  for  the  sum  of  4/.  4*.  and  costs, 
tut  if  the  Court  should  be  of  opinion  that 
the  defendant  was  entitled  to  recover,  then 
a  verdict  was  to  be  entered  for  him,  for  the 
sum  of  39/.  8s.  with  a  finding  of  the.  value 
of  the  distress,  without  regard  to  the  form 
of  the  pleadings: 

The  case  now  came  on  for  argument, 
when  Mr.  Serjeant  Wiide  for  the  plaintiff; 
was  stopped  by  the  Ceort,  who  called  on 
Mr.  SerjemU  Lame*  to  support  the  distress 
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made  by  the  defendant  as  bailiff  of  the 
ground  landlord. 

Mr.  Serjeant  Lames  then  premised  that  the 
only  question  was,  whether  the  defendant  had 
a  right  to  distrain  ;  and  submitted,  that  if 
rent  were  not  paid,  but  allowed  to  be  in 
arrear,  the  remedy  by  distress  always  con- 
tinues, and  that  there  was  no  statute  of 
limitations  to  operate  against  it :  that  the 
relation  of  landlord  and  tenant,  a  reserva- 
tion of  rent,  and  its  being  in  arrear,  were  all 
that  was  necessary  to  constitute  a  right  to 
distrain  :  that  it  was  of  no  consequence  in 
whose  possession  the  premises  actually  were ; 
and  that  the  only  point  in  this  case  was, 
whether  there  was  a  subsisting  tenancy  at  the 
time  of  the  distress.  Rent  becomes  due  by 
effluxion  of  time,  and  the  only  question,  if  so, 
is,  whether  it  has  been  discharged  or  not ; 
and  nothing  short  of  an  actual  payment  will 
amount  to  a  discharge.  It  ip  quite  clear 
that  an  action  of  covenant  would  have  lain 
against  the  lessee,  and  he  could  only  have 
pleaded  riens  in  arrear,  and  on  which  the 
same  question  would  have  arisen,  as  in 
this  case; — namely,  whether  the  rent  had 
been  satisfied  by  payment  or  not.  No 
fact  of  actual  payment  is  alleged,  and  it 
is  quite  clear  that  part  has  not  been  paid  ; 
for  although  the  receipts  given  import  a 
payment  in  part,  viz.  cash  received  91. 
yet  the  allowance  of  7L  for  land-tax  was 
not  legally  or  properly  allowed,  so  as  to 
entitle  the  plaintiff  to  'avail  himself  of  it. 
A  person  cannot  control  the  operation  of  a 
covenant  in  a  deed,  by  the  language  of  a  re- 
ceipt, but  is  bound  to  answer  every  stipulation 
in  the  deed,  per  se ;  and  it  is  equally  clear 
that  there  can  be  no  parol  or  written  dis- 
charge to  such  a  covenant,  but  by  deed  only. 
•If  a  debt  be  created  by  deed,  it  must  be 
discharged  by  deed — a  mere  part  payment 
will  not  operate  in.  discharge  of  the  remain- 
der, although  the  party  promises  to  pay. 
Even  a  receipt  in  full  of  all  demands  is  not 
conclusive  evidence  of  payment,and  although 
it  may  be  contended  that  Latter  the  landlord, 
is  concluded,  by  the  acquiescence  of  his  agent 
Mr.  Tyndale,  in  the  deductions  which  have 
been  made  for  land-tax,  it  is  quite  clear  that 
no  receipt  given  by  the  latter,  or  even  by  the 
landlord  himself,  can  operate  in  anyway, 
except  as  affording  evidence  of  payment. 
Besides,  here  the  receipts  relied  on  for  the 
plaintiff  do  not  purport  that   the  annual 


rent  was  actually  paid,  but  merely  express 
that  part  was  paid,  and  that  the  residue  was 
allowed  in  respect  of  land-tax.  These  re- 
ceipts, therefore,  are,  upon  the  face  of  them, 
as  far  as  regards  the  sum  in  dispute  between 
the  parties,  nothing  more  than  acquittances 
without  payment,  either  actual  or  alleged, 
without  consideration  and  without  deed.  In 
Fitch  v.  Sutton,  (1)  it  was  held  that  accep- 
tance of  q  less  cannot  be  satisfaction  in  law 
of  a  greater  sum  then  due,  nor  can  it  ope- 
rate as  an  extinguishment  of  the  original 
cause  of  action,  although  accompanied  by 
a  conditional  promise  to  pay  the  residue 
when  there  is  ability ;  and  Lord  Ellenbo- 
rough  there  said,  that  it  was  expressly  de- 
termined in  Cumber  v.  Wane,  (£)  that  ac- 
ceptance of  a  security  for  a  lesser  sum  could 
not  be  pleaded  in  satisfaction  or  as  security  for 
a  greater,  and  that  the  decision  in  that  case 
was  directly  supported  by  the  authority1  of 
Pinnell's  case,  (3)  which  never  appears  to 
have  been  questioned. — At  all  events,  the 
plaintiff  had  his  remedy  over  against  the 
former  tenants  and  assignor  of  the  term, 
who  covenanted  against  previous  incum- 
brances.— Although  it  may  be  said  that  this 
case  may-  be  assimilated  to  Andrew  v.  Han- 
cock,^) and  Spragg  v.  Hammond,(5)  where 
it  was  held,  that  if  a  tenant  omit  to  de- 
duct the  land-tax  from  year  to  year,  he 
cannot,  after  a  long  series  of  years  has 
elapsed,  enforce  his  claim  to  a  deduction, 
by  setting  off  the  land-tax  of  former  years, 
against  the  rent  of  the  current  year,  or  by 
bringing  an  action  for  money  had  and  re- 
ceived ;  yet  the  ground  of  these :  decisions 
was,  that  the  statute  requires  the  tenant  to 
deduct  the  landlord's  land-tax  which  the 
tenant  has  paid,  out  of  the  current  rent ; 
and  that  the  tenant  having  acquiesced  in  the 
landlord's  demand,  as  of  right,  of  the  entire 
rent,  could  not  afterwards  rescind  a  volun- 
tary payment :  but  neither  of  these  prin- 
ciples apply  to  the  setting  up  an  improper 
receipt  made  without  consideration,  and 
in  evident  mistake,  to  defeat  an  instrument 
under  seal. 

By  the  Court. — When  the  facts  of  this 
case  are  looked  at,  there  can  be  no  doubt 

(1)  5  East,  930. 
(S)  lStra.  426. 

(3)  5  Rep.  117. 

(4)  SB.Moore,  *78. 

(5)  4  Id.  431. 
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as  to  our  decision*  We  ere  full  y 
that  acceptance  of  a  lew  sum  cannot  be  a 
uttUiaction  in  law  of  a  greater  sum  then  due* 
nor  can  it  amount  toadischarge  of  the  whole. 
Thai  was  established  in  the  case  of  Ftick  v. 
8mUon9  and  which  we  are  bound  to  follow. 
What  then  are  the  facta  of  this  ease  ?  In 
1764,  a  lease  was  granted  of  two  bouses, 
to  commence  in  1807,  and  continne  for 
the  term  of  43  years. — To  the  year  1823, 
the  tenants  paid  their  landlord  his  rent, 
retaining  or  ded  acting  the  land-tax.  In 
1822,  dL  15$.  was  the  amount  of  the  as- 
sessment dedacted :  In  1821,  \0l.\6s.6<L; 
and  from  1807  to  1818  inclusive,  72.  was 
allowed  to  be  deducted  for  the  land-tax  by 
the  landlord,  without  any  objection  being 
raised.  It  also  appears,  that  in  1822,  the 
plaintiff  and  his  partner  became  possessed 
of  the  term  demised  by  the  lease  of  1764 ; 
and  the  demand  for  which  the  distress  was 
made,  was  for  the  amount  allowed  for 
land-tax  from  1807  to  1822,  upon  the  sur- 
plus assessment  beyond  the  proportion  of 
such  assessment,  as  attached  to  the  rent  re- 
served on  the  lease  of  1764 ;  in  respect  of 
the  house  in  which  the  plaintiff  resided,  and 
the  distress  was  made.  The  plaintiff  and 
Whiting  took  possession  of  the  premises, 
under  an  assurance  from  the  landlord  him- 
self, that  all  rent  had  been  discharged  by 
the  previous  tenants,  to  whom  receipts  had 
been  given  for  the  same,  and  which  amount* 
ed  to  a  complete  discharge.  It  is  a  great 
hardship  to  say  that  an  in-coming  tenant 
shall  be  obliged  to  pay  a  by-gone  rent  for 
17  years ;  but  it  has  been  contended  that 
he  may  call  on  those  under  whom  he  de- 
rived or  took  possession.  But  look  round 
this  metropolis,  and  see  what  has  taken  place 
within  these  last  17  years,  and  how  many 
have  died  within  that  period,  or  have  be- 
come bankrupts  or  insolvent.  There  would 
be  consequently  nothing  to  repay  such  in- 
coming tenant  a  demand  which  the  land- 
lord himself  induced  him  to  think  there 
was  no  pretence  to  claim  or  call  for.  But 
we  are  of  opinion  that  this  case  must  be 
governed  by  those  of  Andrew  v.  Hancock, 
and  Spragg  v.  Hammond,  in  the  former 
of  which,  Lord  Chief  Justice  Dallas  went 
fully  into  the  law,  as  to  the  construction 
and  operation  of  the  land-tax  act:  and  it 
was  there  held,  that  where  a  tenant  had 
paid  land-tax    and   paving  rates  for  six 


ducbon  from  his  landlord  for  these  pay* 
ments  when  he  paid  his  rent,  such  de- 
duction should  be  made  from  the  rent  of  the 
current  year,  and  that  die  tenant  could  not 
chum  it  from  his  landlord  at  any  subsequent 
period.  The  decision  m  that  case  was 
founded  on  the  well-known  principle  esta- 
blished by  Brisbane  v.  Doeres,  (6)  and  a 
series  of  other  decisions,  that  if  money  be 
naid,  ,©r  an  account  settled  by  the  vo- 
luntary assent  of  the  parties,  with  a  foil 
knowledge  of  all  the  circumstances  under 
which  it  was  paid  or  settled ;  the  party  so 
paying  cannot  recover  it  back,  there  being 
nothing  against  conscience  in  the  other  par- 
ties retaining  it.  Here,  it  appears  on  the 
face  of  the  receipts,  that  the  plaintiff's  au- 
thorized agent  considered  the  rent  as  paid; 
and  it  <m»""^  to  the  same  *hmg  mm  if  the 
tenants  had  paid  the  whole  of  it,  and  the 
landlord  or  agent  had  returned  them  back 
part  of  it.  If  the  landlord  bad  brought  an 
action  of  covenant  for  the  rent,  and  the 
tenant  pleaded  payment,  it  would  be  a  suffi- 
cient answer;  and  the  same  doctrine  ap- 
plies to  the  case  of  a  distress,  which  only 
affords  the  landlord  a  remedy  for  what  may 
be  fairly  due  to  him.  If  it  appeared  as  a 
fret,  that  the  landlord  thought  that  the 
assessments  for  the  land-tax  were  made 
upon  the  old  rent  reserved  by  the  lease  of 
1764,  the  case  would  have  been  different, 
but  no  such  fact  appears.  On  the  contrary,  it 
must  be  inferred  that  the  parties  must  have 
known  at  the  time  the  settlement  for  rent  was 
made,  that  the  land-tax  was  deducted  accord- 
ing to  the  improved  rent ;  and  if  so,  they 
must  be  considered  as  voluntary  payments 
or  deductions,  and  cannot  be  recovered  back. 
It  is  not  in  the  nature  of  a  partial  payment, 
but  a  gift,  and  a  final  settlement  of  an  ac- 
count. If  the  payments  and  deductions  had 
been  made  as  between  the  landlord  and  te- 
nant, it  would  have  been  conclusive  on  both ; 
but  here  the  plaintiff  did  not  become  pos- 
sessed of  the  term  demised  by  the  lease  of 
1764,  until  Christmas  1822;  and  he  was 
then  informed  by  the  landlord,  that  all  die 
previous  rent  bad  been  paid.  We  are  there- 
fore clearly  of  opinion,  that  it  would  be  in- 
consistent with  Jaw,  justice,  and  common 
sense,  if  this  distress  could  be  supported* 

Judgment  for  the 

(6)  5  Taunt  149. 
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N         14     r  DELVES  V.  PRY. 

An  award  cannot  be  set  aside  on  the 
ground  that  the  arbitrator  is  mistaken  in 
point  of  law,  unless  the  principles  on  which 
he  decided,  appear  upon  the  face  of  the 
award. 

Mr.  Serjeant  Wilde  applied  for  a  rule  to 
show  cause  why  the  award  which  had  been 
made  in  this  cause,  should  not  be  set  aside. 
He  founded  his  motion  on  an  affidavit,  which 
stated  that  this  was  an  action  of  replevin  for 
taking  the  plaintiff's  goods,  to  which  the 
defendant  avowed  that  he  was  seised  in  fee 
of  certain  premises  demised  to  the  plaintiff, 
for  which  the  rent  became  due  ;  and  the 
defendant's  title  was  set  out  in  terms  on  the 
race  of  the  avowry.  At  the  trial,  it  was 
agreed  that  it  should  be  referred  to  an  ar- 
bitrator to  determine  whether  the  defendant 
had  a  sufficient  estate  to  enable  him  to  dis- 
train on  the  plaintiff,  and  which  was  to  be 
collected  from  all  the  deeds,  which  were  to  be 
laid  before  the  arbitrator ;  and  he  made  his 
award  in  favour  of  the  defendant. — The 
learned  Serjeant  now  submitted  that  he  had 
drawn  a  wrong  conclusion  in  point  of  law, 
as  it  appeared  on  the  face  of  the  deeds  that 
the  defendant  was  only  the  devisee  of  the 
premises,  and  that  his  testator  had  mort- 
gaged the  whole  of  his  estate  or  interest  in 
them  previously  to  his  death.     But 

The  Court  held,  that  it  was  an  established 
rule,  that  an  award  could  not  be  set  aside  on 
the  ground  that  the  arbitrator  has  been  mis- 
taken on  a  question  of  law,  unless  the 
principles  on  which  he  had  decided  ap- 
peared upon  the  face  of  the  award  itself. 

The  learned  Serjeant  therefore  took  no- 
thing by  his  motion. 


1896 
Nor 


26.    f 
.  14.  I 


ADAMS  -   -   -   PLAINTIFF, 
KINDKRLY--   TENANT, 
SOUTHCOMBB,  VOUCHEE. 

The  Court  wUl  not  allow  a  recovery  to  be 
amended  by  increasing  the  number  of  acres 
of  land,  unless  it  appear  clear  from  the 
died  to  lead  the  uses,  that  the  whole  of  the 
estate  was  intended  to  pass  by  the  recovery. 

Mr.  Serjeant  Onslow  moved  that  this  re- 
covery, which  was  suffered  in  1 782,  might 
Vol.  V.  C.P. 


be  amended  by  increasing  the  number  of 
acres  from  90  to  153  :  he  produced  affida- 
vits to  show,  that  in  the  deed  to  make  a 
tenant  to  the  praecipe,  the  lands  were  de- 
scribed as  containing  by  estimation  100 
acres ;  that  on  an  admeasurement  since, 
they  had  been  found  to  amount  to  158, 
but  that  in  the  recovery  they  had  been 
described  as  amounting  to  90  only.  He 
also  produced  an  affidavit,  to  show  that 
there  had  been  no  alteration  in  the  premises, 
or  change  of  possession  since  the  recovery 
was  suffered.    But 

The  Court  referred  to  the  case  of  Powel 
v.Peach,  (1)  where  the  Court  refused  to 
amend  a  fine  by  increasing  the  number 
of  acres ;  the  deed  to  lead  the  uses  being 
general,  and  the  intent  of  the  party  was 
only  shown  by  affidavit.  So,  in  Gwynne 
demandant,  Heathcote  tenant,  Cornfield  vou- 
chee, (2)  the  Court  allowed  a  recovery 
to  be  amended  by  increasing  the  number 
of  acres,  on  the  ground  that  it  would  not 
augment  the  lands  beyond  the  terms  in 
the  deed  to  lead  the  uses,  since  they  were 
there  described  as  a  given  number  of 
acres  more  or  less:  —  but  here,  for  any 
thing  that  appears  to  the  contrary,  there 
might  have  been  two  farms  at  the  time  the 
recovery  was  suffered. 

The  learned  Serjeant  therefore  took  no- 
thing by  his  motion. 


1826 
Nov 


86.     7 
.  16.  J 


HATCHARD  AND  ANOTHER 
V.   HAGUE. 


Where  the  defendant  obtained  a  summons 
to  stay  proceedings  in  the  action  on  the  pay- 
ment of  debt  and  costs,  up  to  the  time  of  the 
declaration,  which  the  plaintiff  refused  to  ac- 
cept,  the  Court  refused  to  deprive  the  latter  of 
costs  subsequently  incurred,  although  the  de- 
fendant paid  the  money  into  court,  it  appearing 
that  there  was  nothing  vexatious  or  oppressive 
in  the  plaintiff's  conduct. 

Mr.  Serjeant  Wilde  applied  for  a  rule 
calling  on  the  plaintiff  to  show  cause  why, 
on  payment  by  the  defendant  of  the  sum  of 
30/.  into  court,  and  costs  to  the  time  of 

(1)  2  Sir  W.  Black.  120*. 

(2)  2  B.  Moore,  163. 
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the  declaration,  the  subsequent  costs  might 
be  paid  by  the  plaintiff. — Fie  founded  his 
motion  on  an  affidavit,  which  stated  that  the 
defendant  offered  to  pay  30/.,  the  amount  of 
the  debt,  and  costs  up  to  the  time  of  the 
declaration,  which  the  plaintiffs  refused  to 
accept.     That  a  summons  was  then  taken 
out  to  stay  proceedings  upon  the  payment 
of  the  above  sum  of  30/.  and  the  costs  then 
incurred  ;  which  the  plaintiffs  also  declined 
to  accept. — Under  these  circumstances,  the 
learned   Serjeant  submitted    that  if   that 
sum,  together  with  the  costs  incurred  at  the 
time  of  declaring,  were   paid  into  court, 
and  taken  out  by  the  plaintiffs,  they  could 
not  be  entitled  to  any  subsequent  costs ; 
and  he   relied  on  the  cases  of  Zeevin  v. 
Cowell,  (1)  and  Roberts  v.  Lambert;  (2) 
and,  although  in  Burmester  v.  Hilch,  (3) 
the  decision  of  Roberts  v.  Lambert   was 
much  doubted ;  yet,  in  Sawbridge  v.  Cox- 
well,  (4)  which  was  a  later   decision,  this 
Court  decided  that  if  a  plaintiff,  for  the 
sake  of  costs,  delivers  a  declaration,  and 
afterwards  accepts  from  the  defendantasum 
which  was  offered  to  him  before  declara- 
tion, he  shall  have  costs  only  up  to  the  time 
of  the  plaintiff's  first  offer. — But, 

By  the  Court — The  case  of  Roberts  v. 
Lambert  is  contrary  to  the  later  decision  of 
the  Court  of  King's  Bench  in  Burmester  v. 
Hilch>  where  Mr.  Justice  Le  Blanc  said, 
"  without  a  strong  case  made  out  to  show 
an  intention,  vexation,  and  view  to  enhance 
expense  on  the  part  of  the  plaintiff,  there 
seems  to  be  no  ground  for  the  Court  to 
interfere  out  of  the  ordinary  course  ;"  and 
that  principle  was  adopted  in  this  court  in 
the  late  case  of  Carr  v.  Smythies,  (5)  where 
we  refused  to  deprive  the  plaintiff  of  costs 
incurred  between  the  obtaining  a  summons 
to  stay  proceedings  on  payment  of  debt 
and  costs,  and  the  taking  money  out  of 
court,  there  appearing  to  be  nothing  op- 
pressive or  vexatious  in  the  plaintiff's  con- 
duct. 

Rule  refused. 

(1)  9  Taunt.  203. 
(*)  lb.  883. 
<3)  IS  East,  551. 

(4)  4Taunt.S35. 

(5)  6  B.  Moore,  430. 
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ASSIGNEE  OF  WBLSTOftO, 
BANKRUPT,  0.  WATSON. 


Declaration  in  assumpsit  by  the  assignee 
of  a  bankrupt,  containing  eight  counts; — the 
first  six  of  which  stated,  that  the  defendant 
was  indebted  to  the  bankrupt  before  his  bank- 
ruptcy for  goods  sold,  $c. ;  and,  in  each  of 
which  counts,  the  defendant  was  stated  to  be 
indebted  to  the  bankrupt  in  the  sum  of  50L ; 
and  the  declaration  concluded  by  stating  the 
damage  to  be  that  sum.  Plea  to  these  first 
six  counts :  that  before  the  bankruptcy,  an  ac- 
count was  stated  between  the  bankrupt  and 
defendant,  of  and  concerning  the  several  sums 
in  those  counts  specified,  and  upon  that  occa- 
sion, tlie  defendant  was  found  to  be  indebted 
to  the  bankrupt  in  the  sum  of  14/.  10*.  2d\, 
for  which  sum  the  bankrupt  drew  a  bill  upon 
the  defendant,  which  he  accepted  for  and  on  ac- 
count of  the  said  several  promises  in  those  six 
counts  mentioned;  and,  by  reason  thereof,  the 
defendant  became  and  was,  and  still  is  liable  to 
pay  the  bill : — Held,  that  such  plea  was  bad 
on  general  demurrer,  as  it  was  pleaded  to  the 
whole  of  the  plaintiff's  demand  in  the  first 
six  counts,  ana  did  not  state  that  the  defen- 
dant was  indebted  no  more  than  the  amount 
for  which  the  bill  was  drawn  and  accepted; 
and  that  the  giving  a  bill  for  a  less  sum,  was 
not  a  satisfaction  for  the  amount  of  the  debt 
claimed. 

This  was   an  action  of  assumpsit,  and 
brought  by  the  plaintiff  as    assignee    of 
Welsford,  a  bankrupt.     The  first  count  of 
the   delaration  stated,  that  the  defendant 
was  indebted  to  the  bankrupt  before  his 
bankruptcy,,  in  the  sum  of  fifty  pounds  for 
goods  sold  and  delivered,  and  a  promise  by 
the  defendant  to  pay  the  bankrupt  before  his 
bankruptcy.    There  were  five  other  counts, 
in  each  of  which  the  defendant  was  stated 
to  \~  indebted  to  the  bankrupt  in  the  sum 
of  fifty  pounds  ;  and  in  all  these  counts  the 
promises  were  laid  to  have  been  made  by 
the  defendant  to   the  plaintiff  before    his 
bankruptcy.     There  was  a  second  set  of 
counts,  in  which  die  promises  were  alleged 
to  have  been  made  by  the  defendant  to  the 
plaintiff  as  assignee  since  the  bankruptcy. 
The  defendant  pleaded  first,  turn  assumpsit 
to  the  whole  of  the  declaration ;  and  as   to 
the  first  six  counts,  that  after  the  malrfag 
of  the  promises  and  undertakings  in  those 
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counts  contained,  and  before  Welsford  be- 
came a  bankrupt,  to  wit,  on  &c.  at  &c,  an 
account  was  had  and  stated,  by  and  between 
the  bankrupt  and  the  defendant,  of  and  con- 
cerning the  said  several  sums  of  money  in 
the  said  six  counts  specified;  and  upon 
that  occasion,  he,  the  defendant,  was  found  to 
be  in  arrear  and  indebted  to  the  bankrupt  in 
the  sum  of  14/.  10$.  2d.t  for  which  said  sum 
the  bankrupt  afterwards,  to  wit,  on  &c.  at 
&c,  made  his  bill  of  exchange  in  writing, 
and  then  and  there  directed  it  to  the  defen- 
dant, and  thereby  required  him,  three 
months  after  the  date  thereof,  to  pay  to  him, 
or  to  his  order,  the  said  sum  of  14/.  10$.  2d. 
for  value  received,  which  bill  of  exchange 
the  defendant  upon  sight  thereof  accepted, 
for  and  on  account  of  the  said  several  pro- 
mises and  undertakings  in  the  said  six 
counts  contained,  and  by  reason  thereof, 
he,  the  defendant,  then  and  there  be- 
came, and  was  and  still  is  liable  to  pay  to 
the  bankrupt  or  his  order,  the  said  sum  of 
money  in  die  said  bill  of  exchange  speci- 
fied, according  to  the  tenor  and  effect  of  the 
said  bill  of  exchange,  and  his,  the  defen- 
dant's, acceptance  thereof — and  this,  &c. 
wherefore,  &c.  The  plaintiff  added  a  si- 
militer to  the  first  plea,  and  demurred  ge- 
nerally to  the  last;  the  defendant  joined 
in  demurrer. 

The  cause  now  came  on  for  argument, 
when 

Mr.  Serjeant  Vaughan,  in  support  of  the 
demurrer,  was  stopped  by  the  Court,  who 
called  on 

Mr.  Serjeant  Wilde  to  support  the  plea. 
He  admitted  that  the  case  of  Thotnas  v. 
Heathorn  (1)  appeared  to  be  expressly  in 
point,  where  a  declaration  in  assumpsit  by 
the  assignees  of  a  bankrupt,  stated  that  the 
defendant  was  indebted  to  the  bankrupt 
before  his  bankruptcy,  in  1000/.  for  goods 
sold,  &c. ;  and  concluded  by  stating,  that 
the  plaintiff  had  sustained  damage  to  that 
extent : — The  defendant  pleaded,  that  be- 
fore the  bankruptcy,  upon  an  account  stated 
between  the  bankrupt  and  the  defendant, 
the  latter  was  found  to  be  indebted  to  the 
bankrupt  in  the  sum  of  400/.  for  which  said 
sura  the  bankrupt  drew  a  bill  upon  the  de- 
fendant, which  the  defendant  accepted,  for 
and  on  account  of  the  said  several  promises 

(1;  t  Barn.  &  Cress.  477  ;s.c.3  Dow.  &  Ryl.  647, 


in  the  declaration  mentioned,  by  reason 
whereof  the  defendant  became  liable  to  pay 
the  bill.  The  plaintiff  having  replied  over, 
it  was  held,  upon  demurrer  to  the  replica- 
tion, that  the  plea  was  bad,  inasmuch  as  it 
was  pleaded  to  the  whole  of  the  demand ; 
and  the  giving  of  a  bill  for  400/.  was  not, 
in  point  of  law,  a  satisfaction  of  1,000/., 
the  amount  of  the  debt  claimed.  Yet  there, 
the  plaintiff  took  issue  on  the  plea ;  here, 
however,  he  has  demurred  generally,  anjl 
the  case  of  Kearslake  v.  Morgan  (2)  is  an 
authority  to  show  that  the  plea  is  sufficient 
upon  general  demurrer. — But, 

The  Court  were  clearly  of  opinion,  that 
this  case  must  be  governed  by  that  of 
Thomas  v.  Healhornt  which  was  precisely 
in  point. 

Judgment  for  the  plaintiff. 


1826.     "> 
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Costs  of  a  bill  in  equity  may  be  set  off 
against  a  verdict  at  law,  notwithstanding  the 
lien  of  the  attorney  for  his  costs. 

Mr.  Serjeant  Spankie,  on  a  former  day 
in  this  term,  obtained  a  rule,  calling  on  the 
plaintiff  to  show  cause,  why  it  should  not  be 
referred  to  one  of  the  Prothonotaries  to 
ascertain  the  amount  of  the  defendant's 
costs,  recovered  against  the  plaintiff  in  a 
suit  in  Chancery,  instituted  by  him  against 
the  defendant;  and  why  the  defendant 
should  not  be  allowed  to  set  off  the  amount 
of  such  costs  against  the  damages  found  by 
the  jury  on  the  trial  of  this  cause  at  West- 
minster, at  the  sittings  after  the  last  term  ; 
and  that,  in  the  mean  time,  the  postea  might 
remain  in  the  hands  of  the  Associate,  and 
the  entry  of  final  judgment  stayed.  He 
founded  his  motion  on  an  affidavit  of  the 
defendant,  which  stated,  that  this  cause 
was  tried  at  the  sittings  after  the  last 
term,  when  the  plaintiff  obtained  a  ver- 
dict against  the  defendant  for  130/.,  and 
that  the  plaintiff's  attorney,  on  the  8  th  in- 
stant, gave  notice  of  taxing  his  costs  in  this 
action  for  the  10th.  That  on  the  18th  of 
January,  1825,  the  plaintiff  filed  a  bill 
against  the  defendant  in  the  High  Court  of 
Chancery,  arising  out  of  the  same  matters 
(S)  5  Term  Rep.  513. 


20 


COURT  OF  COMMON  PLEAS: 


in  difference  as  were  in  dispute  between  the 
plaintiff  and  defendant  in  this  action ;  that 
on  the  12th  of  April  last,  the  defendant 
obtained  an  order  of  that  Court,  that  the 
plaintiff's  bill  might  stand  dismissed  with 
costs,  for  want  of  prosecution ;  and  it  was 
thereon  referred  to  the  Master  to  tax  such 
costs;  that  the  defendant's  bill  of  costs  was 
thereupon  taxed  at  the  sum  of  5$L  16*.  $d. 
which  was  accordingly  ratified  by  the 
Master ;  that  the  defendant  had  been  un- 
able to  obtain  payment  of  that  sum,  or 
any  part  thereof,  from  the  plaintiff:  but 
that  the  same  still  remained  due  and  pay- 
able to  the  defendant 

The  learned  Serjeant  relied  on  the  cases 
of  Hall  v.  Ody  (1)  and  Harrison  v.  Bain' 
bridge.  (2) 

Mr.  Serjeant  Vaughan  and  Mr.  Serjeant 
Wilde  now  showed  cause,  and  submitted 
that  there  was  a  difference  as  to  the  prac- 
tice in  this  Court  and  the  King's  Bench  in 
this  respect,  as  here  these  costs  might  be 
set  off,  notwithstanding  the  lien  of  the  at- 
torney,— whilst  the  Court  of  King's  Bench 
had  uniformly  decided  to  the  contrary ;  and 
the  latter  rule  ought  in  justice  to  prevail. 
Still,  however,  costs  in  a  suit  of  equity 
cannot  be  set  off  against  a  verdict  recovered 
in  an  action  at  law,  as  there  is  no  mutuality 
between  them  ;  and  in  Carpenter  v.  Thorn" 
ton,  (3)  where  a  bill  in  equity  was  filed  for 
the  specific  performance  of  an  agreement 
for  the  purchase  of  an  estate,  and  the  decree 
was  for  payment  of  interest  on  the  purchase 
money  and  costs  of  the  bill,  it  was  held 
that  no  action  at  law  could  be  maintained 
to  recover  such  interest  and  costs.  So,  an 
order  for  the  payment  of  such  costs  cannot 
be  made  the  subject  matter  of  a  set-off, 
which  can  only  apply  to  a  debt  for  which  a 
cross  action  may  be  maintained. 

Mr.  Serjeant  Spankie,  in  support  of  the 
rule,  referred  to  the  case  of  Ex  parte  Rhodes 
and  otliers,  (4)  where  the  Lord  Chancellor 
noticed  the  distinction  between  the  practice 
of  this  Court  and  that  of  the  King's  Bench, 
the  former  not  allowing  the  attorney's  lien  to 
interfere  with  a  right  of  set  off;  and  the  latter 
holding  it  to  be  paramount  to  any  claim  of 
the  party. 

(1)  2  Bos.  &  Pul.  28. 

(2)  2  B.  fit  C.  800 ;  2  Law  Journ,  K.B.  171. 

(3)  3  Barn.  &Ald.  52. 
U)  15  Veb.  b$9. 


By  the  Court — It  is  quite  clear  that  it 
has  been  the  uniform  practice  of  this  Court, 
from  the  case  of  Hall  v.  Ody,  to  the  pre- 
sent day,  that  the  costs  of  two  actions  be- 
tween two  parties,  although  in  different 
courts,  may  be  set  off  against  each  other, 
notwithstanding  the  lien  of  the  attorney 
for  liis  costs ;  and,  although  Lord  Eldon 
lamented  that  practice  in  the  above  case, 
he  still  acted  on  it;  and  said,  that  k 
would  only  remain  for  the  Court  to  con- 
sider whether  the  practice  should  not  be  re- 
considered. But,  as  that  has  not  been  done, 
we  must  still  adhere  to  the  rule  there  laid 
down.  The  question  then  is,  whether  the 
costs  of  a  bill  in  equity  can  be  set  off  against 
a  verdict  at  law.  No  ground  of  distinction 
has  been  pointed  out  to  us  why  they  should 
not;  and  the  case  of  Harrison  v.  Bain- 
bridge  is  decisive  to  show  that  they  may. 
So,  m  Hall  v.  Ody,  the  Court  said,  that  such 
a  set-off  had  been  allowed  ;  and,  in  the  late 
case  of  Stephens  v.  Weston,  (5)  where  an 
application  was  made  to  set  off  costs  and 
damages  in  one  action  against  those  reco- 
vered in  a  cross  action,  the  Court  of  King's 
Bench  held,  that  the  attorney  had  a  lien  on 
the  judgment  obtained  by  his  client  against 
the  opposite  party,  to  the  extent  of  his  costs 
of  that  cause  only ;  and  Mr.  Justice  Bayley 
there  said — "  In  the  Common  Pleas  the 
attorney's  lien  for  his  costs  is  held  to  be 
subject  to  the  equitable  claims  of  the  par- 
ties in  the  cause  ;  but,  in  this  court,  parties 
are  not  allowed  to  set  off  judgments  until 
the  attorney's  bill  for  the  costs  in  the  par- 
ticular cause  has  been  discharged." — This 
rule,  therefore  must  be  made 

Absolute. 


1826.     "> 
ov.  17.  > 


HYDS  V.  WOMBWILL. 


Nov 

Service  of  notice  of  declaration,  at  m  house 
to  which  the  defendant  had  referred  the  plain- 
tiff's attorney  to  call,  but  which  was  not  his 
place  of  residence,  is  not  sufficient ;  and  the 
Court  set  aside  the  declaration  and  subse- 
quent proceedings,  on  the  terms  of  the  defen- 
dant's attorney  undertaking  to  appear  for  him, 
and  defend  the  action. 

Mr.  Serjeant  Wilde,  on  the  first  day  of 
this  term,  obtained  a  rule,  calling  on  the 

(5)  3  B.  &  C.  535 ;  3  Law  Journ.  K.B.73. 
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plaintiff  to  show  cause  why  the  declaration 
and  subsequent  proceedings  in  this  cause 
should  not  be  set  aside,  for  irregularity, 
with  costs,  on  the  ground  that  the  defen- 
dant had  never  been  served  with  a  notice  of 
the  declaration. 

It  appeared,  that  the  defendant  was  a 
public  showman,  or  exhibitor  of  wild  beasts, 
and  travelled  from  place  to  place ;  that  the 
plaintiff's  chaise  had  been  overturned  in 
Warwickshire,  by  one  of  the  defendant's 
caravans,  and  for  which  the  present  action 
was  commenced ;  that  the  defendant,  after 
being  served  with  process  at  Birmingham, 
addressed  a  letter  from  thence  to  the  plain- 
tiff's attorney,  referring  him  to  No.  8, 
Angel-court,  Great  Windmill-street  Lon- 
don, stating  that  he  should  be  there  on  a 
certain  day ;  that  the  notice  of  declaration 
was  accordingly  left  there  ;  but  that,  when 
the  person  left  it,  he  was  informed,  that  the 
plaintiff  did  not  reside,  although  he  occa- 
sionally called  there,  and  that  it  was  not 
known  where  he  then  was. 

Mr.  Serjeant  Vaughan  now  showed  cause, 
and  submitted,  that  this  was  a  sufficient  ser- 
vice of  the  notice  of  the  declaration,  as  the 
defendant  himself  had  referred  the  plain- 
tiff's attorney  to  a  certain  place  in  London, 
at  which,  although  he  was  not  then  residing, 
still  it  must  be  inferred,  that  process  left 
there  for  him  would  reach  him  in  due  course. 
But  it  appearing  that  the  defendant,  in  his 
letter,  merely  requested  the  plaintiff's  at- 
torney to  send  to  Angel-court,  and  did  not 
treat  it  as  his  liouse  or  place  of  residence, 

T/te  Court  made  the  rule  absolute,  on  the 
defendant's  attorney  undertaking  to  appear 
and  defend  the  action ;  and  on  these  terms, 
the  rule  was  made 

Absolute.  (\) 


1*26 

Nov 


16.     S 
.  30.  £ 


OSBORNE     -      -      -      PLAINTIFF, 
MEREDITH         -       -      TENANT, 
HERLOCK  AND  WIFE,   VOUCHEES. 


If  the  tenant  to  the  praecipe  in  a  recovery 
is  confined  by  illness,  he  may  appear  at  bar 
by  an  attorney  duly  constituted  by  him  for 
that  purpose. 

Mr.  Serjeant  Bosanquet  moved  that  the 
tenant  in  this  recovery,  who  was  an  attorney 

(I)  Sec  Kemp  v.  Powell,  8  B.  Moore,  273, 


of  this  court,  might  appear  at  the  bar  by 
attorney.  He  founded  his  motion  on  the 
affidavit  of  a  medical  man,  who  stated  that 
the  tenant  was  dangerously  ill,  and  could 
not  possibly  attend  the  court  during  this 
term ;  and  that  he  had  executed  a  power 
of  attorney,  whereby  he  constituted  another 
person  his  attorney,  to  appear  for  him  at 
bar.  The  learned  Serjeant  referred  to  the 
case  of  Cotton  demandant,  Murplty  tenant, 
and  Lord  Spencer  vouchee,  (1)  where  the 
Court  granted  the  tenant  a  similar  indul- 
gence ;  and  a  precedent  was  there  referred 
to,  where  Mr.  Justice  Rooke  made  an  order 
empowering  an  attorney  of  this  court,  who 
was  a  tenant  to  the  praecipe  in  a  recovery, 
and  was  confined  to  his  house  by  illness,  to 
authorize  his  client,  who  was  not  an  attor- 
ney of  any  court,  to  appear  at  bar  for  him 
as  the  tenant* 

Fiat. 


1826 
Nov 


16.     \ 

.20.  J 


FLOOK,  ASSIGNEE  OF  DUNG,  A 
BANKRUPT,  9.  JONES. 


Although  a  trader  has  reason  to  believe, 
from  the  state  of  his  affairs,  that  bankruptcy 
may  be  probable, — yet,  in  order  to  render  a 
payment  made  to  a  particular  creditor  void 
on  tlte  ground  of  a  fraudulent  preference,  he 
must  have  an  act  of  bankruptcy  in  contem- 
plation at  the  time  of  such  payment ;  and 
his  intent  is  a  question  purely  for  the  jury. 

This  was  an  action  of  assumpsit,  and 
brought  by  the  plaintiff  as  assignee  of  D  ring, 
a  bankrupt,  and  lately  a  brewer  at  Bristol, 
to  recover  from  the  defendant  the  sura  of 
800/.,  for  money  had  and  received  by  him, 
to  the  bankrupt's  use. 

At  the  trial,  before  the  Lord  Chief  Jus- 
tice, at  Guildhall,  at  the  sittings  after  the 
last  term,  it  appeared  that,  in  1810,  the 
bankrupt  had  taken  a  lease  of  a  brewery  at 
Bristol  for  twenty-one  years,  from  one  Tho- 
mas, who  had  appointed  the  defendant  his  ex- 
ecutor ;  that  the  bankrupt  had  given  Thomas 
a  bond  for  1,200/.,  for  money  advanced  by 
him,  payable  on  die  19th  October  1822; 
and  that  time  for  payment  was  afterwards^ 
given  him  until  October  1824  ;  that  a" 
settlement  had  taken  place  between  the 
defendant,  as  the  executor  of  Thomas,  and 

(1)  5  Taunt.  365. 
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as  to  our  decision.  We  are  fully  aware 
that  acceptance  of  a  less  sum  cannot  be  a 
satisfaction  in  law  of  a  greater  sum  then  due, 
nor  can  it  amount  to  a  discharge  of  the  whole. 
That  was  established  in  the  case  of  Fitch  v« 
Sutton,  and  which  we  are  bound  to  follow. 
What  then  are  the  facts  of  this  case  ?  In 
1764,  a  lease  was  granted  of  two  houses* 
to  commence  in  1807,  and  continue  for 
the  term  of  43  years. — To  the  year  1823, 
the  tenants  paid  their  landlord  his  rent, 
retaining  or  deducting  the  land-tax.  In 
1822,  92.  IBs.  was  the  amount  of  the  as- 
sessment deducted :  In  1821,  102. 16s,  6d. ; 
and  from  1807  to  1818  inclusive,  71.  was 
allowed  to  be  deducted  for  the  land-tax  by 
the  landlord,  without  any  objection  being 
raised.  It  also  appears,  that  in  1822,  the 
plaintiff  and  his  partner  became  possessed 
of  the  term  demised  by  the  lease  of  1764 ; 
and  the  demand  for  which  the  distress  was 
made,  was  for  the  amount  allowed  for 
land-tax  from  1807  to  1822,  upon  the  sur- 
plus assessment  beyond  the  proportion  of 
such  assessment,  as  attached  to  the  rent  re- 
served on  the  lease  of  1764 ;  in  respect  of 
the  house  in  which  the  plaintiff  resided,  and 
the  distress  was  made.  The  plaintiff  and 
Whiting  took  possession  of  the  premises, 
under  an  assurance  from  the  landlord  him- 
self, that  all  rent  had  been  discharged  by 
the  previous  tenants,  to  whom  receipts  had 
been  given  for  the  same,  and  which  amount- 
ed to  a  complete  discharge.  It  is  a  great 
hardship  to  say  that  an  in-coming  tenant 
shall  be  obliged  to  pay  a  by-gone  rent  for 
17  years ;  but  it  has  been  contended  that 
he  may  call  on  those  under  whom  he  de- 
rived or  took  possession.  But  look  round 
this  metropolis,  and  see  what  has  taken  place 
within  these  last  17  years,  and  how  many 
have  died  within  that  period,  or  have  lie- 
come  bankrupts  or  insolvent.  There  would 
be  consequently  nothing  to  repay  such  in* 
coming  tenant  a  demand  which  the  land* 
lord  himself  induced  him  to  think  there 
was  no  pretence  to  chum  or  call  for.  But 
we  are  of  opinion  that  this  case  must  be 
governed  by  those  of  Andrew  v.  Hancock, 
and  Spraga  v.  Hammond,  in  the  former 
of  which,  Lord  Chief  Justice  Dallas  went 
fully  into  the  law,  as  to  the  construction 
and  operation  of  the  land-tax  act :  and  it 
was  there  held,  that  where  a  tenant  had 
paid  land-tax    and   paving  rates  for  six 


successive  years,  without  claiming  any  de- 
duction from  his  landlord  for  these  pay- 
ments when  he  paid  his  rent,  such  de- 
duction should  be  made  from  the  rent  of  the 
current  year,  and  that  the  tenant  could  not 
claim  it  from  his  landlord  at  any  subsequent 
period*  The  decision  in  that  case  was 
founded  on  the  well-known  principle  esta- 
blished by  Brisbane  v.  Dacres9(fi)  and  a 
series  of  other  decisions,  that  if  money  be 
paid,  ,or  an  account  settled  by  the  vo- 
luntary assent  of  the  parties,  with  a  full 
knowledge  of  all  the  circumstances  under 
which  it  was  paid  or  settled ;  the  party  so 
paying  cannot  recover  it  back,  there  being 
nothing  against  conscience  in  the  other  par- 
ties retaining  it.  Here,  it  appears  on  the 
face  of  the  receipts,  that  the  plaintiff's  au- 
thorized agent  considered  the  rent  as  paid ; 
and  it  amounts  to  the  same  thing  as  if  the 
tenants  had  paid  the  whole  of  it,  and  the 
landlord  or  agent  had  returned  them  back 
part  of  it*  If  the  landlord  had  brought  an 
action  of  covenant  for  the  rent,  and  the 
tenant  pleaded  payment,  it  would  be  a  suffi- 
cient answer;  and  the  same  doctrine  ap- 
plies to  the  case  of  a  distress,  which  only 
affords  the  landlord  a  remedy  for  what  may 
be  fairly  due  to  him.  If  it  appeared  as  a 
fact,  that  the  landlord  thought  that  the 
assessments  for  the  land-tax  were  made 
upon  the  old  rent  reserved  by  the  lease  of 
1764,  the  case  Would  have  been  different, 
but  no  such  fact  appears.  On  the  contrary,  it 
must  be  inferred  that  the  parties  must  have 
known  at  the  time  the  settlement  for  rent  was 
made,  that  the  land-tax  was  deducted  accord- 
ing to  the  improved  rent ;  and  if  so,  they 
must  be  considered  as  voluntary  payments 
or  deductions,  and  cannot  be  recovered  back. 
It  is  not  in  the  nature  of  a  partial  payment, 
but  a  gift,  and  a  final  settlement  of  an  ac- 
count. If  the  payments  and  deductions  had 
been  made  as  between  the  landlord  and  te- 
nant, it  would  have  been  conclusive  on  both ; 
but  here  the  plaintiff  did  not  become  pos- 
sessed of  the  term  demised  by  the  lease  of 
1764,  until  Christmas  1822;  and  he  was 
then  informed  by  the  landlord,  that  all  the 
previous  rent  had  been  paid*  We  are  there- 
fore clearly  of  opinion,  that  it  would  be  in- 
consistent with  Jaw,  justice,  and  common 
sense,  if  this  distress  could  be  supported* 

Judgment  for  the  pUMf^ 
(6)  5  Taunt.  149. 
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1826.     7 
Nov.  14.  i         DBLVES  •'  PRT- 

An  award  cannot  be  set  aside  on  the 
ground  that  the  arbitrator  is  mistaken  in 
point  of  law,  unless  the  principles  on  which 
he  decided,  appear  upon  the  face  of  the 
award, 

Mr.  Serjeant  Wilde  applied  for  a  rule  to 
show  cause  why  the  award  which  had  been 
made  in  this  cause,  should  not  be  set  aside. 
He  founded  his  motion  on  an  affidavit,  which 
stated  that  this  was  an  action  of  replevin  for 
taking  the  plaintiff's  goods,  to  which  the 
defendant  avowed  that  he  was  seised  in  fee 
of  certain  premises  demised  to  the  plaintiff, 
lor  which  the  rent  became  due ;  and  the 
defendant's  title  was  set  out  in  terms  on  the 
face  of  the  avowry.  At  the  trial,  it  was 
agreed  that  it  should  be  referred  to  an  ar- 
bitrator to  determine  whether  the  defendant 
had  a  sufficient  estate  to  enable  him  to  dis- 
train on  the  plaintiff,  and  which  was  to  be 
collected  from  all  the  deeds,  which  were  to  be 
laid  before  the  arbitrator ;  and  he  made  his 
award  in  favour  of  the  defendant. — The 
learned  Serjeant  now  submitted  that  he  had 
drawn  a  wrong  conclusion  in  point  of  law, 
as  it  appeared  on  the  face  of  the  deeds  that 
the  defendant  was  only  the  devisee  of  die 
premises,  and  that  his  testator  had  mort- 
gaged the  whole  of  his  estate  or  interest  in 
them  previously  to  his  death.     But 

The  Court  held,  that  it  was  an  established 
rule,  mat  an  award  could  not  be  set  aside  on 
the  ground  that  the  arbitrator  has  been  mis- 
taken on  a  question  of  law,  unless  the 
principles  on  which  he  had  decided  ap- 
peared upon  the  face  of  the  award  itself. 

The  learned  Serjeant  therefore  took  no- 
thing by  his  motion. 


1826 
Nov 


26.    f 
.  14.  I 


ADAMS  -   -   -  PLAINTIff, 
KINDERLY--  TENANT, 
SOUTHCOMBB,  VOUCHEE. 

The  Court  wUl  not  allow  a  recovery  to  be 
amended  by  increasing  the  number  of  acres 
of  land\  unless  it  appear  clear  from  the 
deed  to  lead  the  uses,  that  the  whole  of  the 
estate  was  intended  to  pass  by  the  recovery. 

Mr.  Serjeant  Onslow  moved  that  this  re- 
covery, which  was  suffered  in  1 782,  might 
Vol.  V.  C.P. 


be  amended  by  increasing  the  number  of 
acres  from  90  to  153 :  he  produced  affida- 
vits to  show,  that  in  the  deed  to  make  a 
tenant  to  the  praecipe,  the  lands  were  de- 
scribed as  containing  by  estimation  100 
acres ;  that  on  an  admeasurement  since, 
they  had  been  found  to  amount  to  153, 
but  that  in  the  recovery  they  had  been 
described  as  amounting  to  90  only.  He 
also  produced  an  affidavit,  to  show  that 
there  had  been  no  alteration  in  the  premises, 
or  change  of  possession  since  the  recovery 
was  suffered.    But 

The  Court  referred  to  the  case  of  Powel 
v.Peach,  (1)  where  the  Court  refused  to 
amend  a  fine  by  increasing  the  number 
of  acres ;  the  deed  to  lead  the  uses  being 
general,  and  the  intent  of  the  party  was 
only  shown  by  affidavit.  So,  in  Gwynne 
demandant,  Heathcote  tenant,  Cornfield  vou- 
chee, (2)  the  Court  allowed  a  recovery 
to  be  amended  by  increasing  the  number 
of  acres,  on  the  ground  that  it  would  not 
augment  the  lands  beyond  the  terms  in 
die  deed  to  lead  the  uses,  since  they  were 
there  described  as  a  given  number  of 
acres  more  or  Jess:  —  but  here,  for  any 
thing  that  appears  to  the  contrary,  there 
might  have  been  two  farms  at  the  time  the 
recovery  was  suffered* 

The  learned  Serjeant  therefore  took  no- 
thing by  his  motion. 


1826.     7 
Nov.  16.  J 


HATCHARD  AND  ANOTHER 
V.   HAGUE. 


Where  the  defendant  obtained  a  summons 
to  stay  proceedings  in  the  action  on  the  pay- 
ment of  debt  and  costs,  up  to  the  time  of  the 
declaration,  which  the  plaintiff  refused  to  ac- 
cept, the  Court  refused  to  deprive  the  latter  of 
costs  subsequently  incurred,  although  the  de- 
fendant paid  the  money  into  court,  it  appearing 
that  there  was  nothing  vexatious  or  oppressive 
in  the  plaintiff  *s  conduct. 

Mr.  Serjeant  Wilde  applied  for  a  rule 
calling  on  the  plaintiff  to  show  cause  why, 
on  payment  by  the  defendant  of  the  sum  of 
30/.  into  court,  and  costs  to  the  time  of 

(1)  *  Sir  W.  Black.  120*. 

(2)  2  B.  Moore,  163. 
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as  to  our  decision.  We  are  fully  aware 
that  acceptance  of  a  less  sum  cannot  be  a 
satisfaction  in  law  of  a  greater  sum  then  due, 
nor  can  it  amount  to  a  discharge  of  the  whole* 
That  was  established  in  the  case  of  Fitch  v. 
Sutton,  and  which  we  are  bound  to  follow. 
What  then  are  the  facts  of  this  case  ?  In 
1764,  a  lease  was  granted  of  two  houses, 
to  commence  in  1807,  and  continue  for 
the  term  of  43  years. — To  the  year  1823, 
the  tenants  paid  their  landlord  his  rent, 
retaining  or  deducting  the  land-tax.  In 
1822,  91.  15#.  was  the  amount  of  the  as* 
sessment  deducted :  In  1821,  10 J.  16*,  6d. ; 
and  from  1807  to  1818  inclusive,  71.  was 
allowed  to  be  deducted  for  the  land-tax  by 
the  landlord,  without  any  objection  being 
raised.  It  also  appears,  that  in  1822,  the 
plaintiff  and  his  partner  became  possessed 
of  the  term  demised  by  the  lease  of  1764 ; 
and  the  demand  for  which  the  distress  was 
made,  was  for  the  amount  allowed  for 
land-tax  from  1807  to  1822,  upon  the  sur- 
plus assessment  beyond  the  proportion  of 
such  assessment,  as  attached  to  the  rent  re- 
served on  the  lease  of  1764 ;  in  respect  of 
the  house  in  which  the  plaintiff  resided,  and 
the  distress  was  made.  The  plaintiff  and 
Whiting  took  possession  of  the  premises, 
under  an  assurance  from  the  landlord  him- 
self, that  all  rent  had  been  discharged  by 
the  previous  tenants,  to  whom  receipts  had 
been  given  for  the  same,  and  which  amount- 
ed to  a  complete  discharge.  It  is  a  great 
hardship  to  say  that  an  in-coming  tenant 
shall  be  obliged  to  pay  a  by-gone  rent  for 
17  years ;  but  it  has  been  contended  that 
he  may  call  on  those  under  whom  he  de- 
rived or  took  possession*  But  look  round 
this  metropolis,  and  see  what  has  taken  place 
within  these  last  17  years,  and  how  many 
have  died  within  that  period,  or  have  be- 
come bankrupts  or  insolvent.  There  would 
be  consequently  nothing  to  repay  such  in- 
coming tenant  a  demand  which  the  land- 
lord himself  induced  him  to  think  there 
was  no  pretence  to  chum  or  call  for.  But 
we  are  of  opinion  that  this  case  must  be 
governed  by  those  of  Andrew  v.  Hancock, 
and  Spragg  v.  Hammond,  in  the  former 
of  which,  Lord  Chief  Justice  Dallas  went 
fully  into  the  law,  as  to  the  construction 
and  operation  of  die  land-tax  act:  and  it 
was  there  held,  that  where  a  tenant  had 
paid  land-tax    and    paving  rates  for   six 


successive  years,  without  claiming  any  de- 
duction from  his  landlord  for  these  pay- 
ments when  he  paid  his  rent,  such  de- 
duction should  be  made  from  the  rent  of  the 
current  year,  and  that  the  tenant  could  not 
claim  it  from  his  landlord  at  any  subsequent 
period.  The  decision  in  that  case  was 
founded  on  the  well-known  principle  esta- 
blished by  Brisbane  v.  Dacre$,  (6)  and  a 
series  of  other  decisions,  that  if  money  be 

!>aid,  ,or  an  account  settled  by  the  vo- 
untary  assent  of  the  parties,  with  a  full 
knowledge  of  all  the  circumstances  under 
which  it  was  paid  or  settled ;  the  party  so 
paying  cannot  recover  it  back,  there  being 
nothing  against  conscience  in  the  other  par- 
ties retaining  it.  Here,  it  appears  on  the 
face  of  the  receipts,  that  the  plaintiff's  au- 
thorized agent  considered  the  rent  as  paid ; 
and  it  amounts  to  the  same  thing  as  if  the 
tenants  had  paid  the  whole  of  it,  and  the 
landlord  or  agent  had  returned  them  back 
part  of  it.  If  the  landlord  had  brought  an 
action  of  covenant  for  the  rent,  and  the 
tenant  pleaded  payment,  it  would  be  a  suffi- 
cient answer;  and  the  same  doctrine  ap- 
plies to  the  case  of  a  distress,  which  only 
affords  the  landlord  a  remedy  for  what  may 
be  fairly  due  to  him*  If  it  appeared  as  a 
fact*  that  the  landlord  thought  that  the 
assessments  for  the  land-tax  were  made 
upon  the  old  rent  reserved  by  the  lease  of 
1764,  the  case  would  have  been  different, 
but  no  such  met  appears.  On  the  contrary,  it 
must  be  inferred  that  the  parties  must  have 
known  at  the  time  the  settlement  for  rent  was 
made,  that  the  land-tax  was  deducted  accord- 
ing to  the  improved  rent ;  and  if  so,  they 
must  be  considered  as  voluntary  payments 
or  deductions,  and  cannot  be  recovered  back. 
It  is  not  in  the  nature  of  a  partial  payment, 
but  a  gift,  and  a  final  settlement  of  an  ac- 
count. If  the  payments  and  deductions  had 
been  made  as  between  the  landlord  and  te- 
nant, it  would  have  been  conclusive  on  both ; 
but  here  the  plaintiff  did  not  become  pos- 
sessed of  the  term  demised  by  the  lease  of 
1764,  until  Christmas  1822 ;  and  he  was 
then  informed  by  the  landlord,  that  all  the 
previous  rent  bad  been  paid*  We  are  there- 
fore clearly  of  opinion*  that  it  would  be  in- 
consistent with  law,  justice,  and  common 
sense,  if  this  distress  could  be  supported* 

Judgment  for  the  pUtmtif* 
(6)  5  Taunt  145. 
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counts  contained,  and  before  Welsford  be- 
came a  bankrupt,  to  wit,  on  &c.  at  &c,  an 
account  was  had  and  stated,  by  and  between 
the  bankrupt  and  the  defendant,  of  and  con- 
cerning the  said  several  sums  of  money  in 
the  said  six  counts  specified ;  and  upon 
that  occasion,  he,  the  defendant,  was  found  to 
be  in  arrear  and  indebted  to  the  bankrupt  in 
the  sum  of  14/.  10$.  2d.,  for  which  said  sum 
the  bankrupt  afterwards,  to  wit,  on  &c.  at 
&c,  made  his  bill  of  exchange  in  writing, 
and  then  and  there  directed  it  to  the  defen- 
dant, and  thereby  required  him,  three 
months  after  the  date  thereof,  to  pay  to  him, 
or  to  his  order,  the  said  sum  of  14/.  10*.  2d. 
for  value  received,  which  bill  of  exchange 
the  defendant  upon  sight  thereof  accepted, 
for  and  on  account  of  the  said  several  pro- 
mises and  undertakings  in  the  said  six 
counts  contained,  and  by  reason  thereof, 
he,  the  defendant,  then  and  there  be- 
came, and  was  and  still  is  liable  to  pay  to 
the  bankrupt  or  his  order,  the  said  sum  of 
money  in  the  said  bill  of  exchange  speci- 
fied, according  to  the  tenor  and  effect  of  the 
said  bill  of  exchange,  and  his,  the  defen- 
dant's, acceptance  thereof — and  this,  &c. 
wherefore,  &c.  The  plaintiff  added  a  *t- 
militer  to  the  first  plea,  and  demurred  ge- 
nerally to  the  last ;  the  defendant  joined 
in  demurrer. 

The  cause  now  came  on  for  argument, 
when 

Mr.  Serjeant  Vaughan,  in  support  of  the 
demurrer,  was  stopped  by  the  Court,  who 
called  on 

Mr.  Serjeant  Wilde  to  support  the  plea. 
He  admitted  that  the  case  of  Thomas  v. 
Heathorn  (1)  appeared  to  be  expressly  in 
point,  where  a  declaration  in  assumpsit  by 
the  assignees  of  a  bankrupt,  stated  that  the 
defendant  was  indebted  to  the  bankrupt 
before  his  bankruptcy,  in  1000/.  for  goods 
sold,  &c. ;  and  concluded  by  stating,  that 
the  plaintiff  had  sustained  damage  to  that 
extent : — The  defendant  pleaded,  that  be- 
fore the  bankruptcy,  upon  an  account  stated 
between  the  bankrupt  and  the  defendant, 
the  latter  was  found  to  be  indebted  to  the 
bankrupt  in  the  sum  of  400/.  for  which  said 
sura  the  bankrupt  drew  a  bill  upon  the  de- 
fendant, which  the  defendant  accepted,  for 
and  on  account  of  the  said  several  promises 

(1;  2  Barn.  &  Crew.  477 ;  s.  c.  3  Dow.  fit  Ryl.  647, 


in  the  declaration  mentioned,  by  reason 
whereof  the  defendant  became  liable  to  pay 
the  bill.  The  plaintiff  having  replied  over, 
it  was  held,  upon  demurrer  to  the  replica- 
tion, that  the  plea  was  bad,  inasmuch  as  it 
was  pleaded  to  the  whole  of  the  demand ; 
and  the  giving  of  a  bill  for  400/.  was  not, 
in  point  of  law,  a  satisfaction  of  1,000/., 
the  amount  of  the  debt  claimed.  Yet  there, 
the  plaintiff  took  issue  on  the  plea ;  here, 
however,  he  has  demurred  generally,  anjl 
the  case  of  Rear  slake  v.  Morgan  (2)  is  an 
authority  to  show  that  the  plea  is  sufficient 
upon  general  demurrer. — But, 

The  Court  were  clearly  of  opinion,  that 
this  case  must  be  governed  by  that  of 
Thomas  v.  Heathorn,  which  was  precisely 
in  point. 

Judgment  for  the  plaintiff. 


1826.     "> 
Nov.  1 8.  3 


WEBBER  V.  NICHOLAS. 


Costs  of  a  bill  in  equity  may  be  set  off 
against  a  verdict  at  law,  notwithstanding  the 
lien  of  the  attorney  for  his  costs. 

Mr.  Serjeant  Spanhie,  on  a  former  day 
in  this  term,  obtained  a  rule,  calling  on  the 
plaintiff  to  show  cause,  why  it  should  not  be 
referred  to  one  of  the  Prothonotaries  to 
ascertain  the  amount  of  the  defendant's 
costs,  recovered  against  the  plaintiff  in  a 
suit  in  Chancery,  instituted  by  him  against 
the  defendant;  and  why  the  defendant 
should  not  be  allowed  to  set  off  the  amount 
of  such  costs  against  the  damages  found  by 
the  jury  on  the  trial  of  this  cause  at  West- 
minster, at  the  sittings  after  the  last  term  ; 
and  that,  in  the  mean  time,  the  postea  might 
remain  in  the  hands  of  the  Associate,  and 
the  entry  of  final  judgment  stayed.  He 
founded  his  motion  on  an  affidavit  of  the 
defendant,  which  stated,  that  this  cause 
was  tried  at  the  sittings  after  the  last 
term,  when  the  plaintiff  obtained  a  ver- 
dict against  the  defendant  for  130/.,  and 
that  the  plaintiff's  attorney,  on  the  8th  in- 
stant, gave  notice  of  taxing  his  costs  in  this 
action  for  the  10th.  That  on  the  18th  of 
January,  1825,  the  plaintiff  filed  a  bill 
against  the  defendant  in  the  High  Court  of 
Chancery,  arising  out  of  the  same  matters 
(«)  5  Term  Rep.  515. 
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the  declaration,  the  subsequent  costs  might 
be  paid  by  the  plaintiff. — He  founded  his 
motion  on  an  affidavit,  which  stated  that  the 
defendant  offered  to  pay  30/.,  the  amount  of 
the  debt,  and  costs  up  to  the  time  of  the 
declaration,  which  the  plaintiffs  refused  to 
accept.  That  a  summons  was  then  taken 
out  to  stay  proceedings  upon  the  payment 
of  the  above  sum  of  30/.  and  the  costs  then 
incurred  ;  which  the  plaintiffs  also  declined 
to  accept. — Under  these  circumstances,  the 
learned  Serjeant  submitted  that  if  that 
sum,  together  with  the  costs  incurred  at  the 
time  of  declaring,  were  paid  into  court, 
and  taken  out  by  the  plaintiffs,  they  could 
not  be  entitled  to  any  subsequent  costs ; 
and  he  relied  on  the  cases  of  Zeevin  v. 
Cornell,  (1)  and  Roberts  v.  Lambert;  (2) 
and,  although  in  Burmester  v.  Hilch,  (3) 
the  decision  of  Roberts  v.  Lambert  was 
much  doubted ;  yet,  in  Sawbridge  v.  Cox- 
well,  (4)  which  was  a  later  decision,  this 
Court  decided  that  if  a  plaintiff,  for  the 
sake  of  costs,  delivers  a  declaration,  and 
afterwards  accepts  from  the  defendants  sum 
which  was  offered  to  him  before  declara- 
tion, he  shall  have  costs  only  up  to  the  time 
of  the  plaintiff's  first  offer. — But, 

By  the  Court — The  case  of  Roberts  v. 
Lambert  is  contrary  to  the  later  decision  of 
the  Court  of  King's  Bench  in  Burmester  v. 
Hilch,  where  Mr.  Justice  Le  Blanc  said, 
"  without  a  strong  case  made  out  to  show 
an  intention,  vexation,  and  view  to  enhance 
expense  on  the  part  of  the  plaintiff,  there 
seems  to  be  no  ground  for  the  Court  to 
interfere  out  of  the  ordinary  course  ;"  and 
that  principle  was  adopted  in  this  court  in 
the  late  case  of  Carr  v.  Smythies,  (5)  where 
we  refused  to  deprive  the  plaintiff  of  costs 
incurred  between  the  obtaining  a  summons 
to  stay  proceedings  on  payment  of  debt 
and  costs,  and  the  taking  money  out  of 
court,  there  appearing  to  be  nothing  op- 
pressive or  vexatious  in  the  plaintiff's  con- 
duct. 

Rule  refused. 

(1)  2  Taunt.  203. 
(*)  lb.  *8S. 

(3)  13  East,  551. 

(4)  4Twmt.«55. 

(5)  6  B.  Moore,  430. 
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26.     \ 
.  17.  3 


BOLT,  ASSIGNEE  OF  WBL8F0&D, 
A  BANKRUPT,  V.  WATSON. 


Declaration  in  assumpsit  by  the  assignee 
of  a  bankrupt,  containing  eight  counts; — the 
first  six  of  which  stated,  that  the  defendant 
was  indebted  to  the  bankrupt  before  his  bank- 
ruptcy for  goods  sold,  SfC. ;  and,  in  each  of 
which  counts,  the  defendant  was  stated  to  be 
indebted  to  the  bankrupt  in  the  sum  of  50/. ; 
and  tlie  declaration  concluded  by  stating  the 
damage  to  be  that  sum.  Plea  to  these  first 
six  counts :  that  before  the  bankruptcy,  an  ac- 
count was  stated  between  the  bankrupt  and 
defendant,  of  and  concerning  the  several  sums 
in  those  counts  specified,  and  upon  that  occa- 
sion, the  defendant  was  found  to  be  indebted 
to  the  bankrupt  in  the  sum  of  141.  10*.  2J., 
for  which  sum  the  bankrupt  drew  a  bill  upon 
the  defendant,  which  he  accepted  for  and  on  ac- 
count of  the  said  several  promises  in  those  six 
counts  mentioned ;  and,  by  reason  thereof,  the 
defendant  became  andwas,  and  still  is  liable  to 
pay  the  bill : — Held,  that  such  plea  was  bad 
on  general  demurrer,  as  it  was  pleaded  to  the 
whole  of  the  plaintiff's  demand  in  the  fast 
six  counts,  and  did  not  state  that  the  defen- 
dant was  indebted  no  more  than  the  amount 
for  which  the  bill  was  drawn  and  accepted; 
and  that  the  giving  a  bill  for  a  less  sum,  was 
not  a  satisfaction  for  the  amount  of  the  debt 
claimed. 

This  was  an  action  of  assumpsit,  and 
brought  by  the  plaintiff  as  assignee  of 
Welsford,  a  bankrupt.  The  first  count  of 
the  delaration  stated,  that  the  defendant 
was  indebted  to  the  bankrupt  before  his 
bankruptcy,  in  the  sum  of  fifty  pounds  for 
goods  sold  and  delivered,  and  a  promise  by 
the  defendant  to  pay  the  bankrupt  before  his 
bankruptcy.  There  were  five  other  counts, 
in  each  of  which  the  defendant  was  stated 
to  I-'  indebted  to  the  bankrupt  in  the  sum 
of  fifty  pounds  ;  and  in  all  these  counts  the 
promises  were  laid  to  have  been  made  by 
the  defendant  to  the  plaintiff  before  his 
bankruptcy.  There  was  a  second  set  of 
counts,  in  which  die  promises  were  alleged 
to  have  been  made  by  the  defendant  to  the 
plaintiff  as  assignee  since  the  bankruptcy. 
The  defendant  pleaded  first,  nan  assumpsit 
to  the  whole  of  the  declaration ;  and  as  to 
the  first  six  counts,  that  after  the  making 
of  the  promises  and  undertakings  in  those 
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plaintiff  to  show  cause  why  the  declaration 
and  subsequent  proceedings  in  this  cause 
should  not  be  set  aside,  for  irregularity, 
with  costs,  on  the  ground  that  the  defen- 
dant had  never  been  served  with  a  notice  of 
the  declaration. 

It  appeared,  that  the  defendant  was  a 
public  showman,  or  exhibitor  of  wild  beasts, 
and  travelled  from  place  to  place ;  that  the 
plaintiff's  chaise  had  been  overturned  in 
Warwickshire,  by  one  of  the  defendant's 
caravans,  and  for  which  the  present  action 
was  commenced ;  that  the  defendant,  after 
being  served  with  process  at  Birmingham, 
addressed  a  letter  from  thence  to  the  plain- 
tiff's attorney,  referring  bim  to  No.  8, 
Angel-court*  Great  Windmill-stree^  Lon- 
don, stating  that  he  should  be  there  on  a 
certain  day  ;  that  the  notice  of  declaration 
was  accordingly  left  there  ;  but  that,  when 
the  person  left  it,  he  was  informed,  that  the 
plaintiff  did  not  reside,  although  he  occa- 
sionally called  there,  and  that  it  was  not 
known  where  he  then  was. 

Mr.  Serjeant  Vaughan  now  showed  cause, 
and  submitted,  that  this  was  a  sufficient  ser- 
vice of  the  notice  of  the  declaration,  as  the 
defendant  himself  had  referred  the  plain- 
tiff's attorney  to  a  certain  place  in  London, 
at  which,  although  he  was  not  then  residing, 
still  it  must  be  inferred,  that  process  left 
there  for  him  would  reach  him  in  due  course. 
But  it  appearing  that  the  defendant,  in  his 
letter,  merely  requested  the  plaintiff's  at- 
torney to  send  to  Angel-court,  and  did  not 
treat  it  as  his  house  or  place  of  residence, 

TVie  Court  made  the  ruk:  absolute,  on  the 
defendant's  attorney  undertaking  to  appear 
and  defend  the  action ;  and  on  these  terms, 
the  rule  was  made 

Absolute.  (\) 


1*26 

Nov 


16.     S 
.30,  £ 


OSBORNE     -      -      -      PLAINTIFF, 
MEREDITH         -      -      TENANT, 
HER  LOCK  AND  WIFE,   VOUCHEES. 


If  the  tenant  to  the  praecipe  in  a  recovery 
is  confined  by  illness,  he  may  appear  at  bar 
by  an  attorney  duly  constituted  by  him  for 
that  purpose. 

Mr.  Serjeant  Bosanquet  moved  that  the 
tenant  in  this  recovery,  who  was  an  attorney 

(1)  See  Kemp  v.  Powell,  8  B.  Moore,  273. 


of  this  court,  might  appear  at  the  bar  by 
attorney.  He  founded  his  motion  on  the 
affidavit  of  a  medical  man,  who  stated  that 
the  tenant  was  dangerously  ill,  and  could 
not  possibly  attend  the  court  during  this 
term ;  and  that  he  had  executed  a  power 
of  attorney,  whereby  he  constituted  another 
person  his  attorney,  to  appear  for  him  at 
bar.  The  learned  Serjeant  referred  to  the 
case  of  Cotton  demandant,  Murphy  tenant, 
and  Lord  Spencer  vouchee,  (1)  where  the 
Court  granted  the  tenant  a  similar  indul- 
gence ;  and  a  precedent  was  there  referred 
to,  where  Mr.  Justice  Rooke  made  an  order 
empowering  an  attorney  of  this  court,  who 
was  a  tenant  to  the  praecipe  in  a  recovery, 
and  was  confined  to  his  house  by  illness,  to 
authorize  his  client,  who  was  not  an  attor- 
ney of  any  court,  to  appear  at  bar  for  him 
as  the  tenant. 

Fiat. 


1826 
Nov 


26.     ") 
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VLOOK,  ASSIGNEE  OF  BUNG, 
BANKRUPT,  9.  JONES. 


Although  a  trader  has  reason  to  believe, 
from  the  state  of  his  affairs,  that  bankruptcy 
may  be  probable, — yet,  in  order  to  render  a 
payment  made  to  a  particular  creditor  void 
on  tlte  ground  of  a  fraudulent  preference,  he 
must  have  an  act  of  bankruptcy  in  contem- 
plation at  the  time  of  such  payment ;  and 
his  intent  is  a  question  purely  for  the  jury. 

This  was  an  action  of  assumpsit,  and 
brought  by  the  plaintiff  as  assignee  of  Bring, 
a  bankrupt,  and  lately  a  brewer  at  Bristol, 
to  recover  from  the  defendant  the  sura  of 
800/.,  for  money  had  and  received  by  him, 
to  the  bankrupt's  use. 

At  the  trial,  before  the  Lord  Chief  Jus- 
tice, at  Guildhall,  at  the  sittings  after  the 
last  term,  it  appeared  that,  in  1810,  the 
bankrupt  had  taken  a  lease  of  a  brewery  at 
Bristol  for  twenty- one  years,  from  one  Tho- 
mas, who  had  appointed  the  defendant  his  ex- 
ecutor ;  that  the  bankrupt  had  given  Thomas 
a  bond  for  1,200/.,  for  money  advanced  by 
him,  payable  on  die  19th  October  1822; 
and  that  time  for  payment  was  afterwards 
given  him  until  October  1824  ;  that  a 
settlement  had  taken  place  between  the 
defendant,  as  the  executor  of  Thomas,  and 

(1)  5  TatiQt.  365, 
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in  difference  as  were  in  dispute  between  the 
plaintiff  and  defendant  in  this  action ;  that 
on  the  12th  of  April  last,  the  defendant 
obtained  an  order  of  that  Court,  that  the 
plaintiff's  bill  might  stand  dismissed  with 
costs,  for  wank  of  prosecution ;  and  it  was 
thereon  referred  to  the  Master  to  tax  such 
costs ;  that  the  defendant's  bill  of  costs  was 
thereupon  taxed  at  the  sum  of  5$L  16s.  Sd. 
which  was  accordingly  ratified  by  the 
Master ;  that  the  defendant  had  been  un- 
able to  obtain  payment  of  that  sum,  or 
any  part  thereof,  from  the  plaintiff:  but 
that  the  same  still  remained  due  and  pay- 
able to  the  defendant. 

The  learned  Serjeant  relied  on  the  cases 
of  Hall  v.  Ody  (1)  and  Harrison  v.  Bam" 
bridge.  (2) 

Mr.  Serjeant  Vaughan  and  Mr.  Serjeant 
Wilde  now  showed  cause,  and  submitted 
that  there  was  a  difference  as  to  the  prac- 
tice in  this  Court  and  the  King's  Bench  in 
this  respect,  as  here  these  costs  might  be 
set  off,  notwithstanding  the  lien  of  the  at- 
torney,— whilst  the  Court  of  King's  Bench 
had  uniformly  decided  to  the  contrary ;  and 
the  latter  rule  ought  in  justice  to  prevail. 
Still,  however,  costs  in  a  suit  of  equity 
cannot  be  set  off  against  a  verdict  recovered 
in  an  action  at  law,  as  there  is  no  mutuality 
between  them  ;  and  in  Carpenter  v.  Thorn" 
ton,  (3)  where  a  bill  in  equity  was  filed  for 
the  specific  performance  of  an  agreement 
for  the  purchase  of  an  estate,  and  the  decree 
was  for  payment  of  interest  on  the  purchase 
money  and  costs  of  the  bill,  it  was  held 
that  no  action  at  law  could  be  maintained 
to  recover  such  interest  and  costs.  So,  an 
order  for  the  payment  of  such  costs  cannot 
be  made  the  subject  matter  of  a  set-off, 
which  can  only  apply  to  a  debt  for  which  a 
cross  action  may  be  maintained. 

Mr.  Serjeant  Spankie,  in  support  of  the 
rule,  referred  to  the  case  of  Ex  parte  Rhodes 
and  otliers,  (4)  where  the  Lord  Chancellor 
noticed  the  distinction  between  the  practice 
of  this  Court  and  that  of  the  King's  Bench, 
the  former  not  allowing  the  attorney's  lien  to 
interfere  with  a  right  of  set  off;  and  the  latter 
holding  it  to  be  paramount  to  any  claim  of 
the  party. 

(l)  2  Bos.  &  Pul.  28. 

(*)  8  B.  fit  C.  800 ;  t  Law  Journ.  K.B.  171. 

(3)  3  Barn.  &AId.  .5*. 

(4)  15  Yea.  j39. 


By  the  Court* — It  is  quite  clear  that  it 
has  been  the  uniform  practice  of  this  Court, 
from  the  case  of  Halt  v.  Ody,  to  the  pre- 
sent day,  that  the  costs  of  two  actions  be- 
tween two  parties,  although  in  different 
courts,  may. be  set  off  against  each  other, 
notwithstanding  the  lien  of  the  attorney 
for  his  costs ;  and,  although  Lord  Eldon 
lamented  that  practice  in  the  above  case, 
he  still  acted  on  it;  and  said,  that  k 
would  only  remain  for  the  Court  to  con- 
sider whether  the  practice  should  not  be  re- 
considered. But,  as  that  has  not  been  done, 
we  must  still  adhere  to  the  rule  there  laid 
down.  The  question  then  is,  whether  the 
costs  of  a  bill  in  equity  can  be  set  off  against 
a  verdict  at  law.  No  ground  of  distinction 
has  been  pointed  out  to  us  why  they  should 
not;  and  the  case  of  Harrison  v.  Barn- 
bridge  is  decisive  to  show  that  they  may. 
So,  in  Hall  v.  Ody,  the  Court  said,  that  such 
a  set-off  had  been  allowed  ;  and,  in  the  late 
case  of  Stephens  v.  Weston,  (5)  where  an 
application  was  made  to  set  off  costs  and 
damages  in  one  action  against  those  reco- 
vered in  a  cross  action,  the  Court  of  King's 
Bench  held,  that  the  attorney  had  a  lien  on 
the  judgment  obtained  by  his  client  against 
the  opposite  party,  to  the  extent  of  his  costs 
of  that  cause  only ;  and  Mr.  Justice  Bayley 
there  said — "  In  the  Common  Pleas  the 
attorney's  lien  for  his  costs  is  held  to  be 
subject  to  the  equitable  claims  of  the  par- 
ties in  the  cause  ;  but,  in  this  court,  parties 
are  not  allowed  to  set  off  judgments  until 
the  attorney's  bill  for  the  costs  in  the  par- 
ticular cause  has  been  discharged." — This 
rule,  therefore  must  be  made 

Absolute. 


!2G.     "> 
\  17.  $ 


HYDE  0.  WOMBWBLL. 


1826. 
Nov. 

Service  of  notice  of  declaration,  at  m  house 
to  which  the  defendant  fiad  referred  the  plain- 
tiff's attorney  to  call,  hut  which  was  not  his 
place  of  residence,  is  not  sufficient ;  and  the 
Court  set  aside  the  declaration  and  subse- 
quent proceedings,  on  the  terms  of  the  defen- 
dant's attorney  undertaking  to  appear  for  hm, 
and  defend  the  action. 

Mr.  Serjeant  Wilde,  on  the  first  day  of 
this  term,  obtained  a  rule,  calling  on  the 

(5)  3  B.  &  C.  535 ;  3  Lav  Joioti»K.B.  73. 
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plaintiff  to  show  cause  why  the  declaration 
and  subsequent  proceedings  in  this  cause 
should  not  be  set  aside,  for  irregularity, 
with  costs,  on  the  ground  that  the  defen- 
dant had  never  been  served  with  a  notice  of 
the  declaration. 

It  appeared,  that  the  defendant  was  a 
public  showman;  or  exhibitor  of  wild  beasts, 
and  travelled  from  place  to  place ;  that  the 
plaintiff's  chaise  had  been  overturned  in 
Warwickshire,  by  one  of  the  defendant's 
caravans,  and  for  which  the  present  action 
was  commenced ;  that  the  defendant,  after 
being  served  with  process  at  Birmingham, 
addressed  a  letter  from  thence  to  the  plain* 
tiff's  attorney,  referring  him  to  No.  8, 
Angel-court,  Great  Windmill-street  Lon- 
don, stating  that  he  should  be  there  on  a 
certain  day ;  that  the  notice  of  declaration 
was  accordingly  left  there  ;  but  that,  when 
the  person  left  it,  he  was  informed,  that  the 
plaintiff  did  not  reside,  although  he  occa- 
sionally called  there,  and  that  it  was  not 
known  where  he  then  was* 

Mr.  Serjeant  Vaughan  now  showed  cause, 
and  submitted,  that  this  was  a  sufficient  ser- 
vice of  the  notice  of  the  declaration,  as  the 
defendant  himself  had  referred  the  plain- 
tiff's attorney  to  a  certain  place  in  London* 
at  which,  although  he  was  not  then  residing, 
still  it  must  be  inferred,  that  process  left 
there  for  him  would  reach  him  in  due  course. 
But  it  appearing  that  the  defendant,  in  his 
letter,  merely  requested  the  plaintiff's  at- 
torney to  send  to  Angel-court,  and  did  not 
treat  it  as  his  house  or  place  of  residence, 

Tlie  Court  made  the  rule*  absolute,  on  die 
defendant's  attorney  undertaking  to  appear 
and  defend  the  action ;  and  on  these  terms, 
the  rule  was  made 

Absolute.  (\) 


1826 

Nov 


16.     S 

.  so.  \ 


OSBORNE     -      -      -      PLAINTIFF, 
MEREDITH         -      -      TENANT, 
HER  LOCK  AND  WIFE,   VOUCHEES. 


If  the  tenant  to  the  praecipe  in  a  recovery 
is  confined  by  illness,  he  may  appear  at  bar 
by  an  attorney  duly  constituted  by  him  for 
that  purpose. 

Mr.  Serjeant  Bosanquet  moved  that  the 
tenant  in  this  recovery,  who  was  an  attorney 

(1)  See  Kemp  v.  Powell,  8  B.  Moore,  273. 


of  this  court,  might  appear  at  the  bar  by 
attorney.  He  founded  his  motion  on  the 
affidavit  of  a  medical  man,  who  stated  that 
the  tenant  was  dangerously  ill,  and  could 
not  possibly  attend  the  court  during  this 
term ;  and  that  he  had  executed  a  power 
of  attorney,  whereby  he  constituted  another 
person  his  attorney,  to  appear  for  him  at 
bar.  The  learned  Serjeant  referred  to  the 
case  of  Cotton  demandant,  MurpJty  tenant, 
and  Lord  Spencer  vouchee,(l)  where  the 
Court  granted  the  tenant  a  similar  indul- 
gence ;  and  a  precedent  was  there  referred 
to,  where  Mr.  Justice  Rooke  made  an  order 
empowering  an  attorney  of  this  court,  who 
was  a  tenant  to  the  preecipe  in  a  recovery, 
and  was  confined  to  his  house  by  illness,  to 
authorize  his  client,  who  was  not  an  attor- 
ney of  any  court,  to  appear  at  bar  for  him 
as  the  tenant* 

Fiat. 


1826 
Nov 


86.     > 

.20.3 


VLOOK,  ASSIGNEE  OF  DUNG,  A 
BANKRUPT,  9.  JONES. 


Although  a  trader  has  reason  to  believe, 
from  the  state  of  his  affairs,  that  bankruptcy 
may  be  probable, — yet,  in  order  to  render  a 
payment  made  to  a  particular  creditor  void 
on  tlte  ground  of  a  fraudulent  preference,  he 
must  have  an  act  of  bankruptcy  in  contem- 
plation at  the  time  of  such  payment ;  and 
his  intent  is  a  question  purely  for  the  jury. 

This  was  an  action  of  assumpsit,  and 
brought  by  the  plaintiff  as  assignee  of  Bring, 
a  bankrupt,  ana  lately  a  brewer  at  Bristol, 
to  recover  from  the  defendant  the  sura  of 
800/.,  for  money  had  and  received  by  him, 
to  the  bankrupt's  use. 

At  the  trial,  before  the  Lord  Chief  Jus- 
tice, at  Guildhall,  at  the  sittings  after  the 
last  term,  it  appeared  that,  in  1810,  the 
bankrupt  had  taken  a  lease  of  a  brewery  at 
Bristol  for  twenty-one  years,  from  one  Tho- 
mas, who  had  appointed  the  defendant  his  ex- 
ecutor ;  that  the  bankrupt  had  given  Thomas 
a  bond  for  1,200/.,  for  money  advanced  by 
him,  payable  on  die  19th  October  1822  ; 
and  that  time  for  payment  was  afterwards 
given  him  until  October  1824  ;  that  a 
settlement  had  taken  place  between  the 
defendant,  as  the  executor  of  Thomas,  and 

(1)  5  Taunt.  355. 
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the  bankrupt,  on  the  24th  September  in 
that  year  ;  that  the  commission  was  issued 
against  Dring  on  the  28th  October  follow- 
ing, on  an  act  of  bankruptcy  committed  by 
him  on  the  18th  of  that  month,  when  he 
told  his  servant  to  say,  that  if  any  one  asked 
to  see  him,  he  was  not  at  home  ;  and  that  he 
remained  up  stairs  all  day,  and  in  the  even- 
ing went  from  Bristol  to  Bath.  It  also 
appeared,  that  Dring,  some  time  before 
committing  the  act  of  bankruptcy,  investi- 
gated his  affairs,  and  found  that  he  could 
only  pay  his  creditors  17*.  in  the  pound; 
that  when  the  settlement  of  the  bond  took 
place  between  the  bankrupt  and  the  defen- 
dant, in  the  month  preceding  the  bank- 
ruptcy, the  bankrupt  paid  him  826f.,  by 
way  of  satisfaction  for  the  1,200/. ;  that, 
nearly  a  month  after  such  payment  was 
made,  and  not  before,  the  bankrupt  contem- 
plated calling  his  creditors  together;  but 
stated,  that  he  thought  he  should  be  able 
to  go  on  till  Christmas ;  and  if  not,  that  he 
must  make  some  •arrangement,  or  go  out  of 
the  way.  The  bankrupt  also  stated,  that 
he  had  paid  the  bond  for  the  express  pur- 
pose of  exonerating  the  sureties. — -His  Lord- 
ship, under  all  those  facts,  left  it  to  the  jury 
to  say,  whether  the  payment  of  the  bond  in 
question  was  made  by  the  bankrupt  in 
contemplation  of  an  act  of  bankruptcy  or 
insolvency  at  the  time  of  the  settlement. 
That  it  was  immaterial  what  the  defendant 
thought,  but  what  the  bankrupt  himself 
thought ;  and  that  if  he  had  parted  with 
any  of  his  property  under  a  pretence,  to 
favour  one  creditor  in  preference  to  the 
others,  it  was  fraudulent  The  jury  found 
that  he  had,  and  accordingly  gave  a  verdict 
for  the  plaintiff. 

Mr.  Serjeant  Toddy,  on  a  former  day  in 
this  term,  obtained  a  rule  nut,  that  this  ver- 
dict might  be  set  aside,  and  a  new  trial 
granted ;  and  submitted,  that  as  the  pay- 
ment in  question  was  made  by  the  bankrupt 
to  the  defendant,  to  satisfy  a  debt  due  on 
bond,  the  latter  was  entitled  to  retain  it,  as 
he  had  clearly  a  legal  priority,  and  Dring 
had  no  contemplation  of  bankruptcy,  or  pre- 
ferring one  creditor  to  another  at  the  time 
the  payment  was  made.  In  Harmon  v. 
Fuhart(l)  Lord  Mansfield  said,  that  all 

(1)  Cowp.117. 


questions  of  preference  turn  upon  the  ac- 
tion being  complete  before  an  act  of  bank- 
ruptcy committed,  for  then,  the  property 
is  transferred :  but  that  if  a  preference 
were  only  consequential,  the  act  might  be 
different;  and  here,  there  was  no  con- 
templation of  bankruptcy  at  the  time 
of  the  liquidation  of  the  debt  due  on  the 
bond,  and  which  was  made  for  the  express 
purpose  of  relieving  the  sureties.  It  is 
true,  that  in  Rust  v.  Cooper,  (2)  where  a 
pretended  sale  was  made  of  part  of  a  trader's 
goods,  to  a  particular  creditor,  a  bill  of 
parcels  made  out,  and  the  goods  delivered 
before  an  act  of  bankruptcy  committed,  it 
was  held  fraudulent  and  void  against  credi- 
tors. Butin  Hartshorne  v.  Slodden,  (3)  where 
a  debtor,  at  the  instance  of  his  creditor,  gave 
goods  out  of  his  shop,  in  part  payment  of  a 
bond,  not  then  due,  and  shortly  afterwards 
became  bankrupt,  it  was  held,  mat  the  mere 
circumstance  of  the  bond  not  being  due, 
would  not  alone  vitiate  the  part  payment,  on 
the  ground  of  a  fraudulent  preference :  and 
in  Ftdgeon  v.  Sharpet{4)  it  was  held,  that 
although  a  trader  in  embarrassed  circum- 
stances contemplates  that  his  trade  must 
cease,  and  that  he  cannot  pay  his  creditors 
unless  they  give  him  time,  he  does  not 
therefore  necessarily  contemplate  bankrupt- 
cy ;  and  Lord  Chief  Justice  Gibbs  there 
said,  "  It  appears  to  me,  that  in  the  case  of 
Hartshorne  v.  Slodden,  each  of  the  Judges, 
in  his  turn,  has  stated  the  law  on  this  point 
most  correctly  and  concisely.  LordAlvanley 
says, '  It  is  not  sufficient  to  avoid  the  delivery 
of  goods  by  a  trader,  that  such  a  delivery  be 
made  voluntarily  on  his  part,  and  that  an  act 
of  bankruptcy  ensues  :  it  must  also  appear 
that  he  had  the  act  of  bankruptcy  in  his 
contemplation/  And  Mr.  Justice  Heath 
says, '  It  is  not  sufficient  to  impeach  a  pay- 
ment, that  the  debtor  voluntarily  pay  his 
creditor ;  unless,  at  the  time  he  so  pay  him, 
he  has  an  act  of  bankruptcy  in  contemplation.' 
And  all  the  Court,  in  that  case,  agreed  in 
this  point,  vis.  that  the  bankruptcy  must 
be  in  the  contemplation  of  the  trader,  to 
make  the  payment  fraudulent.  The  con- 
templation of  insolvency  is  one  step,  and 
affords  a  strong  presumption  towards  the 

(«)  Cowp.  699. 

(3)  2  Boa.  and  Pal.  582. 

(4)  5  Taunt.  559. 
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contemplation  of  bankruptcy ;  but  it  does 
not  go  all  the  way."  Although,  in  the  late 
case  of  Poland  v.  Glyn,{5)  it  was  held,  that 
if  a  person  in  trade  pay  a  sum  of  money 
to  one  of  his  creditors,  and  his  affairs  are 
in  such  a  state  that  he  may  reasonably  be- 
lieve bankruptcy  probable,  but  not  inevit- 
able, at  the  time  he  makes  such  payment, 
it  is  fraudulent  within  the  meaning  of  the 
bankrupt  laws ;  and  if  bankruptcy  after- 
wards ensues,  the  assignees  may  maintain 
assumpsit  for  money  had  and  received  to 
their  use,  against  the  person  to  whom  such 
voluntary  payment  has  been  made,  although 
the  cause  of  action  arises  before  the  actual 
bankruptcy ; "  and  although  Mr.  Justice 
Bayley  is  there  reported  to  have  said,  "  that 
he  took  the  general  rule  of  law  upon  this  sub- 
ject to  be,  that  a  voluntary  payment  to  one 
creditor,  under  circumstances  which  must 
reasonably  lead  the  debtor  to  believe  bank- 
ruptcy probable,  (not  inevitable,  for  he  did 
not  think  it  necessary  the  rule  should  go 
that  length,)  was  a  fraud  upon  the  other 
creditors  within  the  meaning  of  the  bank- 
rupt laws ;  and  that  money  so  paid  might 
be  recovered  by  the  assignees,  when  a 
bankruptcy  had  taken  place;" — yet  that 
goes  further  than  any  previous  decision,  and 
does  not  appear  to  have  been  reported,  or 
even  alluded  to,  by  Barnervall  and  Creswell ; 
and  it  is  too  much  to  say,  that  if  a  debtor 
considers  bankruptcy  to  be  probable,  a 
payment  to  one  is  a  fraud  upon  the  other 
creditors;  it  is  merely  a  ground  to  pre- 
sume that  it  may  take  place  ;  and  the  gene- 
ral rule,  as  laid  down  in  all  the  previous 
cases,  is — that  there  must  be  an  act  of 
bankruptcy  in  contemplation  at  the  time,  to 
vitiate  a  payment  on  the  ground  of  a  fraudu- 
lent preference. 

• 
Mr.  Serjeant  Wilde  now  showed  cause, 

and  submitted,  that  the  question  had  not 

only  been  properly  left  to  the  jury,  but  that 

they  had  drawn  a  right  conclusion.     The 

case  of  Harmon  v.  Fishar  established  the 

principle,  that  if  a  trader  is  insolvent,  or 

has  an  act  of  bankruptcy  in  contemplation^ 

he  can  do  no  act  out  of  the  usual  course  of 

trade,  in  favour  of  a  particular  creditor. 

The  case  of  Poland  v.  Glyn  does  not  carry 


that  principle  further:  and  when  all  the 
circumstances  of  this  case  were  before  the 
jury,  they  were  not  only  warranted  in  con- 
cluding, that  at  the  time  of  the  payment  of  the 
bond  hi  question,  Dring  had  an  act  of  bank- 
ruptcy in  contemplation,  but  that  he  made 
such  payment  to  favour  a  particular  credi- 
tor, or  give  him  a  preference  to  his  other 
general  creditors.  It  appears  too,  That  he 
was  aware  of  his  insolvency  at  that  time,  as 
he  found  that  he  could  only  pay  his  credi- 
tors 17a  in  the  pound ;  and  yet  he  was 
anxious  to  anticipate  the  payment  of  the 
bond.  These  were  conclusive  facts  to  show 
a  contemplation  of  bankruptcy  or  insol- 
vency ;  and  it  is  a  leading  principle  of  the 
bankrupt  laws,  that  the  creditors  are  enti- 
tled to  an  equal  distribution  of  the  bank- 
rupt's property  and  effects ;  and  any  act, 
by  the  bankrupt,  tending  to  defeat  that 
object,  is  against  the  policy  of  the  law.  An 
act  of  bankruptcy  may  be  contemplated, 
without  a  commission  following ;  but  if  a 
trader  commit  such  an  act,  he  must,  at 
all  events,  be  aware  that  a  commission 
may  be  the  result.  The  time  for  payment 
of  the  bond  had  not  arrived ;  and  although 
it  is  said,  that  it  was  made  to  protect  the 
sureties — still,  as  the  bankrupt  could  not 
satisfy  his  just  creditors  in  full  of  their  de- 
mands, he  must  at  that  time  have  contem- 
plated a  division  of  his  property.  In 
Newton  v.  Ckantlert{6)  Lord  Ellenborough 
said,  "  Every  man  must  be  taken  to  con- 
template the  ordinary  consequences  of  his 
own  act  at  the  time  of  the  act  done  ;  and 
being  insolvent  within  his  own  knowledge 
at  the  time,  he  must  have  contemplated 
bankruptcy,  by  means  of  arrest  and  lying 
in  jail  two  months ;  and  as  such  an  act 
must  have  the  effect  of  defeating  or  delay- 
ing all  his  other  creditors,  by  stripping  him 
of  all  he  had,  and  disabling  him  from  carry- 
ing on  his  trade,  the  necessary  inference  to 
be  deduced  from  it  was,  that  he  meant  to 
defraud  all  his  other  creditors :"  and  here, 
a  short  time  after  the  payment  in  question 
was  made,  it  appeared  that  the  bankrupt 
contemplated  calling  his  creditors  together; 
and  if  so,  it  is  but  fair  to  presume  that  he 
contemplated  the  necessary  consequence  of 
his  own  act,  according  to  the  principle  laid 


(5)  tDewl.&Ryl.310;  1  Law  Journ.  K.B.  7S. 


(6)  7  East,  143. 
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down  by  Lord  EUenborough,  in  Newton  v. 
Chantler. 

Mr.  Serjeant  Taddy,  m  rapport  of  die 
rule,  attempted  to  distinguish  the  case  of 
Poland  v.  Glyn  from  previous  decisions,  and 
submitted,  that  the  doctrine  could  not  be 
supported  to  the  extent  there  kod  down ; 
that  the  law  on  this  subject  was  correctly 
stated  Iby  Lord  Chief  Justice  Gibbs,  in  JReV 
geon  v.  Sharps,  and  Hartshorne  v.  Skdden> 
which  his  Lordship  recognised  and  adopted, 
and  which  was  conclusive  on  the  point 

By  ike  Court* — We  are  clearly  of  opinion, 
that  the  question  in  this  ease  was  left  most 
correctly  to  the  jury ;  but  we  doubt  whe- 
ther, under  all  the  circumstances,  they  have 
come  to  a  right  conclusion.  Wo  wish  k 
expressly  to  be  understood,  that  we  at  pre* 
sent  accede  to  the  doctrine  laid  down  by  Lord 
Chief  Justice  Gibbs,  assisted  as  he  was  by 
Mr.  Justice  Heath,  Mr.  Justice  Chambre,  and 
Mr.  Justice  Dallas,  and  which  was  founded 
on  the  case  of  Hartshorne  v.  Sloddsn,  where 
the  rule  was  laid  down  by  Lord  Alvanley, 
that  it  is  not  sufficient  to  avoid  the  delivery 
of  goods  by  a  trader,  that  such  delivery  be 
made  voluntarily  on  his  part,  and  that  an 
act  of  bankruptcy  ensues;  it  must  also 
appear,  that  he  had  the  aet  of  bankruptcy 
in  contemplation.  We  have  been  furnished 
with  a  manuscript  note  of  the  ease  o€  Poland 
v.  Glyn,  which  varies  in  many  respects  from 
the  printed  report  in  Bowling  and  Ryland, 
to  the  extent  of  which  we  are  not  at  present 
prepared  te  go.  The  jury  should  have' 
taken  into  their  consideration*  the  mind  and 
intention  of  the  bankrupt  on  the  24th  of 
September,  when  the  settlement  of  the  bond 
took  place  between  him  and  the  defendant; 
and  whether,  on  that  day,  he  had  an  act  of 
bankruptcy  in  contemplation:  his  merely 
believing  bankruptcy  to  be  probable,  does1 
not  appear  to  us  to  be  sufficient.  Under 
all  these  curcusnstances,  we  are  of  opinion, 
that  this  cause  must  go  down  to  be  re-tried, 
when  all  the  circumstances  may  be  left  to 
the  jury,  and  if  there  should  be  ultimately 
any  doubt,  the  law  of  the  case  may  be  fully 
considered. 

Rule  absolute  for  a  new  trial,  on 
payment  of  costs. 


1826.     ~) 

N         21      I   CHAFFBLL  V.  SILVfiRSCHUST. 

Where  a  person  requested  his  agents  to 
roue  a  certain  sum  by  way  of  annuity,  and 
that  it  might  he  divided  into  three  loans  or 
sums,  and  three  several  sums  were  accord" 
ingly  adsanced  by  three  persons  m  different 
proportions,  and  the  agents  either  retained, 
or  had  a  certain  sum  returned  to  them,  as 
fbrmingpart  of  the  consideration  money  of  one 
of  the  grantees  alone,  and  the  Prothonotary 
en  taking  an  account  of  the  prtnctpal  and 
interest  due,  deducted  such  sum  proportion* 
mteiy  from  the  three  grantees,  according  to 
the  amount  of  the  sum  advanced  by  each : — 
Held,  that  he  was  right  in  so  doing,  as 
the  advance  by  the  three  grantees  must  be 
considered  as  Jbrming  part  of  one  and  the 
same  transaction* 

If  a  person  employed  by  the  grantor  of  an 
annuisy  to  raise  money,  and  by  the  grantees 
to  pay  it  over,  retain  pari  of  it,  or  has  it 
returned  to  him  by  the  grantor,  at  the  time  of 
executing  the  deeds,  for  a  debt  due  to  htm 
from  the  latter,  the  Court  wiU  set  aside  the 
deeds  on  terms,  although  the  grantees  were  not 
privy  to  or  prevent  at  the  transaction* 

On  amotion  made  by  Mr.  Serjeant  Wilde 
in  die  last  Easter  term,  on  the  part  of  the  de- 
fendant, that  three  several  annuities  grant* 
ed  by  him,  and  the  securities  on  which  they 
were  founded  might  beset  aside;  the  Court 
ordered  it  to  be  referred  to  the  Prothono* 
tary,  to  take  an  account  between  the  parties, 
and  to  ascertain  what  sum  was  due  to  the 
grantees  in  respect  of  principal  and  inte- 
rest, and  to  report  the  balance. 

Mr.  Serjeant  Faughan  now  moved  for  the 
report  accordingly,  when  the  Prothonetary 
stated,  that  having  investigated  all  the 
circumstances,  examined  all  the  witnesses, 
and  read  afl  the  affidavits  which  had 
been  submitted  to  him  by  the  patties  re- 
speeting  the  annuities  in  question ;  he  found? 
that  they  had  been  effected  through  die  me- 
dium of  Messrs.  Howard  and  Gibbs,  who 
acted  as  agents  forthe  grantor  as  well  as  the 
grantees;  that  when  the  consideration 
money  was  paid,  9001.  was  either  retained, 
or  returned  by  the  defendant  as  the  grantor, 
to  Gibbs.  That  there  was  conflicting  evi- 
dence on  this  point,  the  one  party  contend- 
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ing  that  it  was  retained — the  other,  that  it 
had  been  returned  back ;  that  the  grantor 
applied  to  Howard  and  Gibbs  in  the  first 
instance,  to  raise  him  the  sum  of  2,800/., 
and  requested  that  it  might  be  split  into 
three  loans  or  sums  instead  of  one.  That 
1,630/.  was  advanced  by  the  plaintiff,  on 
the  defendant's  agreeing  to  grant  him  a  re- 
deemable annuity  of  2501.  per  annum,  for  the 
advance  of  such  sum.  That  770/.  was  ad- 
vanced by  a  person  of  the  name  of  James, 
on  the  defendant's  engaging  to  grant  him  an 
annuity  of  140/.  a  year ;  and  that  the  fur- 
ther sum  of  400/.  was  advanced  by  one 
Wortley,  on  the  defendant's  agreeing  to  grant 
him  an  annuity  of  80/.  a  year ;  so  that  for 
the  three  sums  advanced,  and  amounting  to- 
gether to  2,800/.  the  defendant  engaged  to 
grant  three  redeemable  annuities,  amount- 
ing to  470/.  per  annum.  The  Prothonotary 
stated  that  at  the  time  of  the  execution 
of  the  deeds,  in  cases  of  this  nature,  it 
was  customary,  if  the  consideration  money 
was  paid  in  bank  notes,  to  indorse  their 
number  and  amount ;  and  that  it  appeared, 
that  when  the  plaintiff's  consideration  money 
was  handed  over  to  the  defendant,  amount- 
ing to  the  above  sum  of  1,630/.  a  300/.  Bank 
of  England  note  was  retained  by,  or  returned 
to  Gibbs ;  but  that  no  further  retainer  or 
return  appeared  to  have  been  made  on  the 
two  other  annuities  granted  to  James  and 
Wortley,  who  were  also  clients  of  Howard 
and  Gibbs.  Under  these  circumstances, 
the  Prothonotary  had  deductgjl  the  above 
sum  of  300/.  proportionately  from  the  three 
grantees,  according  to  the  amount  of  the 
sum  advanced  by  each,  and  ascertained  the 
balance  due  to  them  accordingly. 

Mr.  Serjeant  Wilde  and  Mr.  Serjeant 
Spankie  now  excepted  to  the  report,  and 
submitted,  that  as  Howard  and  Gibbs  had 
been  employed  by,  and  acted  as  the  agents 
of  the  grantor,  as  well  as  of  the  grantees, 
and  as  the  grantor  had  requested  that 
the  annuities  might  be  divided,  Gibbs  was 
entitled  to  retain  the  300/.  for  negotiating 
the  annuities  and  preparing  the  deeds  in 
question.  It  does  not  appear  that  either  of 
the  grantees  was  present  at  the  time  of  the 
transaction,  and  it  was  highly  important  for 
them  to  know  on  what  account  the  above  sum 
of  300/.  was  retained  or  returned ;  and  al- 
though they  employed  Howard  and  Gibbs  as 
their  agents,  they  could  not  be  liable  for  their 
Vol.  V.  C.P. 


wrongful  acts :  and  the  Prothonotary  has 
not  made  a  conclusive  report,  as  to  whether 
that  sum  was  retained  or  returned.  It  is 
evident  that  Howard  and  Gibbs  were  not 
the  agents  of  the  grantees  exclusively ;  but 
as  they  acted  for  the  defendant  also,  the 
sum  in  question  might  have  been  retained 
by  them  by  his  express  consent  and  autho- 
rity, or  for  a  sum  previously  due.  Whether 
the  money  had  been  retained  or  returned, 
might  have  been  ascertained  by  the  exami- 
nation of  the  attesting  witness  to  the  deed ; 
but  he  does  not  appear  to  have  been  before 
the  Prothonotary ;  and  the  affidavit  to  set 
aside  the  annuities  in  the  first  instance  was 
made  by  the  grantor  alone,  and  a  mere  re- 
turn of  a  part  of  the  consideration  money 
is  not  of  itself  conclusive,  as  if  the  grantor 
has  once  had  the  absolute  possession  of  the 
whole,  and  afterwards  chooses  to  settle  a 
previous  outstanding  account  between  him 
and  his  agents,  there  can  be  no  objection 
to  his  so  doing,  nor  would  it  of  itself  be  a 
sufficient  ground  to  set  aside  the  annuities. 

Mr.  Serjeant  Vaughan  and  Mr.  Serjeant 
Lames  in  support  of  the  report,  were  stopped 

By  the  Court. — An  application  was  made 
to  us  in  the  first  instance,  to  set  aside  three 
several  annuities  which  had  been  granted 
by  the  defendant,  to  the  plaintiff  and  two 
other  persons,  on  the  ground,  that  part  of 
the  consideration  money  had  either  been  re- 
turned or  retained ;  and  the  facts  appearing 
to  be  complicated,  we  ordered  it  to  be  re- 
ferred to  the  Prothonotary,  to  ascertain  all 
the  circumstances  under  which  the  three  an- 
nuities had  been  granted.  If  it  appeared 
that  the  Prothonotary  had  made  any  mis- 
take, it  might  be  proper  to  send  the  case 
back  to  him  for  reconsideration ;  but  from 
the  facts  he  has  reported  to  us,  we  feel  uo 
hesitation  in  disposing  of  it  now.  The  main 
point  is,  whether  the  300/.,  said  to  be  re- 
tained by  Gibbs,  was  retained  by  him  on 
account  of  the  three  annuities,  or  one  only  : 
and'  secondly,  whether  Gibbs  acted  as  the 
agent  of  all,  or  one  of  the  parties  only.  It  ap- 
pears that  one  consolidated  sum  was  divided 
into  three,  at  the  request  of  the  grantor,  to 
whom  Howard  and  Gibbs  acted  as  agents, 
as  he  employed  them  to  raise  the  money  in 
the  first  instance  ;— they  must  also  be  con- 
sidered as  the  agents  of  the  grantees  until 
the  end  of  the  transaction ;  and  although, 
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they  were  not  present,  Gibbs  came  into  the 
room  as  their  agent,  and  remained  there  as 
such  until  die  deeds  were  executed,  and  the 
parties  separated.  It  has  been  decided  by 
this  Court,  in  the  case  of  Williamson  v. 
Goold,  (1)  that  if  on  the  grant  of  an  an- 
nuity, a  portion  of  the  consideration  money 
be  retained  by  or  returned  to  the  agent  of 
the  grantee,  it  is  an  illegal  retainer,  although 
the  grantee  swore  that  no  part  of  such 
money  was  retained  or  kept  back  by  his  au- 
thority or  privity,  as  he  should  have  shown 
that  none  was  returned  to  the  person  ad- 
vancing the  same ;  so  in  Coventry  v.  Champ- 
neys,(2)  where  persons  who  were  employed 
by  the  grantor  to  raise  money  by  way  of 
annuity,  and  by  the  grantees,  to  pay  the 
consideration  money  over  to  the  grantor; 
and  at  the  time  of  the  execution  of  the  deeds 
to  secure  the  annuity,  such  persons  received 
back  from  the  grantor,  or  retained,  a  consi- 
derable portion  of  the  consideration  money, 
for  a  debt  alleged  to  be  previously  due  to 
them  from  the  grantor — it  was  held,  that 
this  was  an  illegal  retainer,  and  die  Court,  on 
motion,  ordered  the  securities  to  be  set  aside, 
on  the  terms  of  the  grantor's  paying  what 
might  be  found  to  be  due  to  the  grantees  in 
respect  of  principal  and  interest,  although, 
the  latter  had  not  recovered  any  part  of  the 
money  so  returned  or  retained ;  and  although 
it  was  done  without  their  direction,  privity, 
knowledge,  or  assent.  That  decision  was 
fully  adopted  by  the  Court  in  the  late 
case  of  Calton  v.  Porter,  (3)  and  it  can 
therefore  be  no  longer  disputed,  that  a 
payment  by  the  agent  must  be  considered 
as  a  payment  by  the  principal,  or,  according 
to  what  was  said  by  Lord  Chief  Justice  Dal- 
las, in  Williamson  v.  Goold,  that  a  payment 
of  this  nature  cannot  be  taken  as  having 
been  made  to  the  grantor  on  his  own  ac- 
count, but  must  be  considered  as  analogous 
to  those  cases  where  an  agent  is  employed  to 
receive  and  nay  money,  or  in  other  terms, 
acts  as  such  in  the  mere  passing  of  a  certain 
sum  in  account,  and  that  under  the  circum- 
stances, Gibbs  was  the  agent  to  the  grantee, 
as  well  as  the  grantor,  to  a  certain  extent, 
and  might  therefore  be  considered  as  the 
common  agent  of  both,  and  having  dudes  to 
fulfil  with  equal  integrity  to  each.    So  here, 

(1)  8  B.  Moore,  109. 

(s)  lb.  SOS. 

(3)  3  Law  Journ.  C.P.  43. 


Howard  and  Gibbs  acted  as  the  agents  fof 

all  parties,  and  the  consideration  money  for 
the  annuities  was  lodged  in  their  hands  by 
the  three  grantees ;  and  the  Prothonotary 
was  justified,  under  the  circumstances,  in 
considering  that  it  formed  part  of  one  and 
the  same  transaction ;  and  as  300/.  was  re- 
tained from  a  part  of  the  consideration 
money  which  the  grantor  ought  to  have  re- 
ceived, it  must  affect  all  the  grantees  accord- 
ing to  their  several  proportions ;  and  even 
supposing  that  it  was  not  retained  so  as  to 
bring  the  case  within  the  meaning  of  the 
statute ;  yet,  if  it  were  returned  by  the  de- 
fendant to  Gibbs,  it  would  be  sufficient,  as 
the  words  of  the  act  are,  that  no  part  of  the 
consideration  shall  be  returned  or  retained ; 
and  here  it  appears  to  be  clear  that  the 
above  sum  of  300/.  was  either  retained 
by,  or  returned  to  Gibbs,  for  the  expenses 
attending  all  Uiree  annuities,  as  he  acted  as 
agent  for  all  the  grantees  ; — and  although 
we  directed  them  to  be  set  aside,  still  it  was 
to  be  done  on  equitable  terms,  and  we  ought 
not  to  sanction  the  receipt  of  such  an  ex- 
tortionate interest  as  16  or  17  per  cent,  on 
the  purchase  money  for  the  annuities.  The 
Prothonotary  has  stated  to  us,  that  he  has 
taken  all  the  facts  into  his  mature  consider 
ration,  and  examined  all  the  documentary 
and  parol  evidence  that  the  parties  thought 
fit  to  bring  before  him,  and  from  which  be 
concluded  that  Messrs.  Howard  and  Gibhs 
acted  as  agents  for  all  parties,  and  that  the 
granting  the  diree  several  annuities  must  be 
considered  as  one  transaction.  He  appears 
on  the  whole  to  have  exercised  a  sound  dis- 
cretion, and  his  report  must  be  considered 
as  conclusive,  and  must  consequendy  be 

Confirmed* 


1826 
Nov 


16.     \ 

.22.3 


m'bzath  v.  cooks  and 

OTHIRS. 


By  the  statute  6  Geo.  4,  c.  16.  $.90.  it  U 
enacted,  that  in  actions  by  or  against  any 
assignee  acting  under  a  commission,  no  proof 
shall  be  required,  at  the  trial,  of  the  peti- 
tioning creditor's  debt,  unless  the  other  party 
in  such  action,  if  plaintiff,  should  give  notice 
in  writing,  to  such  assignee,  that  he  intends 
to  dispute  it. — Where,  therefore,  in  an  actio* 
by  a  person  against  whom  a  commission  had 
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issued,  against  his  assignees,  for  assaulting 
him,  and  entering  his  house,  they  produced  the 
proceedings  before  the  commissioners,  to  show 
that  they  had  been  appointed  assignees ;  on 
which  the  plaintiff's  counsel  examined  them, 
and  raised  an  objection  to  the  petitioning  cre- 
ditor's debt : — Held,  thai  he  had  no  right  to 
do  so,  the  plaintiff  having  given  no  notice 
to  the  assignees  that  he  intended  to  dispute 
tony  of  the  proceedings  under  the  commission. 

This  was  an  action  of  trespass  for  an 
assault  and  battery.  The  declaration  stated, 
that  the  defendants  assaulted  the  plaintiff, 
pushed  him  about,  struck  him  divers  violent 
blows,  and  turned  him  out  of  his  house. 

Plea — Not  guilty. 

At  the  trial,  before  the  Lord  Chief  Jus- 
tice, at  Westminster,  at  the  sittings  after  the 
last  term,  it  appeared  that  the  plaintiff  had 
become  bankrupt,  and  that  the  defendants 
had  been  appointed  his  assignees,  and  that 
they  entered  his  house  in  their  character 
as  such,  and  by  virtue  of  the  commission. 
There  was  conflicting  evidence  as  to  the 
nature  of  the  assault ;  and  his  Lordship  left 
it  to  the  jury  to  say,  whether  the  defen- 
dants had,  in  that  respect,  used  more  vio- 
lence than  was  necessary.  They  found  that 
they  had  not ;  and  accordingly  gave  a  ver- 
dict for  the  plaintiff,  damages  onefarthing. 

No  notice  was  given  by  the  plaintiff,  of 
hia  intention  to  dispute  the  commission,  or 
any  of  the  proceedings  under  it ;  but,  on 
their  being  put  in,  by  the  defendant's  coun- 
sel, for  the  purpose  of  showing  that  they 
had  been  appointed  assignees,  it  was  ob- 
jected, by  the  counsel  for  the  plaintiff,  that 
there  was  no  good  petitioning  creditor's 
debt,  on  which  the  commission  could  be 
supported ;  as  it  appeared,  on  the  face  of 
the  depositions,  that  the  act  of  bankruptcy 
had  been  committed  previously  to  such  debt 
being  incurred,  as  die  act  of  bankruptcy 
was  stated  to  have  taken  place  in  January 
last,  and  the  petitioning  creditor's  debt  was 
not  sworn  to  have  been  contracted  until  the 
month  of  April  following. 

For  the  defendants,  it  was  contended, 
Chat  although  the  proceedings  under  the 
commission  had  been  put  in  for  the  pur- 
pose of  showing  that  they  were  assignees, 
still  that  they  could  not  be  available  to  the 
plaintiff,  for  the  purpose  of  showing  that 


there  was  no  sufficient  petitioning  creditor's 
debt,  as  he  had  given  no  notice  that  he 
intended  to  dispute  it. 

His  Lordship,  however,  was  of  opinion, 
that  as  the  proceedings  had  been  put  in  by 
the  defendants,  although  they  were  not 
compelled  to  do  so — yet,  that  they  could 
only  be  available  to  the  plaintiff  pro  tanto  ; 
and  leave  was  given  the  defendants  to  move 
to  enter  a  nonsuit,  in  case  the  Court  should 
be  of  opinion  that  the  plaintiff's  coun- 
sel could  not,  under  the  circumstances,  be 
entitled  to  raise  the  objection  as  to  the 
insufficiency  of  the  petitioning  creditor's 
debt ;  and  which  was  only  obtained  by  re- 
ferring to  the  proceedings,  which  the  plain- 
tiff's counsel  were  in  strictness  not  entitled 
to  inspect. 

Mr.  Serjeant  Vaughan,  having,  on  a  for- 
mer day  in  this  term,  obtained  a  rule  nisi 
accordingly,  and  submitted,  that  as  under 
the  late  statute,  6  Geo.  4.  c.  16.  a.  90,(1)  it 
was  provided,  that  in  actions  by  or  against 
any  assignee  acting  under  the  warrant  of 
the  commissioners,  no  proof  should  be 
required,  at  the  trial,  of  the  petitioning  cre- 
ditor's debt,  unless  the  other  party  in  such 
action  should  give  notice  in  writing  to  such 
assignee,  that  he  intended  to  dispute  it ; 
the  plaintiff  was  wholly  precluded  from 
looking  at  the  proceedings  at  all ;  as  the 
express  object  of  the  statute  was,  to  require 
no  proof  of  any  of  the  proceedings  under 
the  commission,  unless  the  other  party  gave 
due  notice  for  their  production,  or  that  he 
intended  to  dispute  the  commission. 

Mr.  Serjeant  Wilde  now  showed  cause, 
and  insisted,  that  as  the  proceedings  had 
been  put  in  by  the  defendants,  they  might 
be  so  far  considered  in  evidence  as  to  be 
available  to  the  plaintiff  to  show  that  they 
were  defective,  or  insufficient  to  support 

(1)  By  which  it  is  enacted,  "  That  in  any  action 
by  or  against  any  assignee,  or  in  any  action  against 
any  commissioner  or  person  acting  under  the  warrant 
of  the  commissioners,  for  any  thing  done  as  such 
commissioner,  or  under  such  warrant,  no  proof  shall 
be  required,  at  the  trial,  of  the  petitioning  creditor's 
debt  or  debts,  or  of  the  trading  or  act  or  acts  of  bank* 
ruptcy  respectively,  unless  the  other  party  in  such 
action  shall,  if  defendant,  at  or  before  pleading,  and, 
if  plaintiff,  before  issue  joined,  give  notice  in  writing 
to  such  assignee,  commissioner,  or  other  person,  that  ho 
intends  to  dispute  some  and  which  of  such  matters." 
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the  commission  that  had  been  issued  against 
him.  It  was  incumbent  on  the  defendants 
to  show  that  they  were  assignees,  and  the 
proceedings  were  consequently  put  in  for 
that  purpose ;  and  they  might  have  been 
put  in  by  the  plaintiff,  for  the  purpose  of 
disproving  his  bankruptcy.  The  deposi- 
tions as  to  the  petitioning  creditor's  debt 
are  only  conclusive  as  to  the  facts  which 
appear  upon  the  face  of  them ;  and  if  it 
can  be  shown  that  such  facts  are  not  suffi- 
cient to  support  such  debt,  the  commission 
must  fall  to  the  ground.  In  Ellis  v.  Shir* 
ley,{%)  it  was  held,  that  if  no  notice  was 
given  under  the  statute,  (49  Geo.  3.  c.  121, 
s.  10.)  to  dispute  the  validity  of  a  commis- 
sion, the  proceedings  are  only  primd  facie 
evidence  for  the  defendant,  and  the  plain- 
tiff may  call  witnesses  to  contradict  the 
depositions  respecting  the  trading,  petition- 
ing creditor's  debt,  or  act  of  bankruptcy. 
So,  in  Mills  v.  Bennett,  (5)  it  was  decided, 
that  the  defendant,  though  he  has  given  no 
notice  that  he  intends  to  dispute  the  pro- 
ceedings under  the  commission,  may  never- 
theless give  evidence  to  disprove  the  act  of 
bankruptcy :  and  in  Richmond  v.  Heapy,  (4) 
where  proceedings  under  the  commission 
were  read,  and  primd  facie  supported  it, 
yet  evidence  was  afterwards  adduced,  in 
reply,  to  impeach  the  petitioning  creditor's 
debt :  and  in  Brown  v.  Forrestallt(5)  Lord 
i  Chief  Justice  Gibbs  said,  "  The  proceedings 
are  admissible  evidence ;  but  I  am  still  to 
form  my  judgment  upon  them,  whether  they 
prove  an  act  of  bankruptcy  or  not."  If, 
therefore,  the  petitioning  creditor's  debt  be 
not  sufficiently  disclosed  on  the  face  of  the 
proceedings,  it  is  open  to  a  party  to  dispute 
it ;  and  although,  in  this  case,  the  assignees 
might  not  have  been  required  to  give  the 
proceedings  in  evidence  without  notice — yet, 
when  they  were  put  in,  the  bankrupt  could 
not  be  prohibited  from  raising  an  objection 
to  any  defect  apparent  upon  the  face  of 
them.  If  there  had  been  a  special  verdict, 
the  result  must  have  been  against  the  defen- 
dants, as  they  had  not  established  them- 
selves to  be  assignees,  there  being  no  suffi- 
cient petitioning  creditor's  debt  to  support 

(i)  3  Campb.  424. 

(3)  t  Mail.  &  Selw.  556. 

(4)  4  Cmmpb.  S08. 

(5)  Holt's  K.P.C.  191. 


the  commission  under  which  they  acted. 
If  the  plaintiff  had  offered  the  proceedings 
in  evidence,  and  the  defendants  had  objected 
to  their  being  admitted,  the  question  would 
have  been  different ;  but  as  they  were  pro- 
duced by  the  defendants  themselves,  he  had 
a  right  to  insist  on  looking  at  them,  as  they 
were  put  in  for  the  purpose  of  proving  the 
constituent  parts  of  the  bankruptcy. 

Mr.  Serjeant  Vaugkan,  in  support  of  the 
rule,  submitted  that  the  proceedings  were 
merely  produced  for  the  purpose  of  proving 
that  the  defendants  were  assignees;  that 
the  assignment  alone  was  only  necessary  to 
be  looked  at  for  that  purpose ;  and  that  no 
reference  whatever  waa  required  to  show 
the  trading,  act  of  bankruptcy,  or  petition- 
ing creditor's  debt ;  nor  was  it  necessary  to 
look  at  either  of  the  depositions  relating 
to  these  facts :  and  in  Black  v.  Tkom>  (6) 
in  an  action  by  a  bankrupt  against  his 
assignees,  to  try  the  validity  of  the  com- 
mission, where,  notice  being  given  only  to 
dispute  the  act  of  bankruptcy,  the  defen- 
dants read  the  two  depositions  on  the  file 
of  the  proceedings,  which  proved  the  trading 
and  petitioning  creditor's  debt,  it  waa  held, 
that  the  residue  of  the  proceedings  were 
not  to  be  considered  in  evidence,  and  that 
the  plaintiff's  counsel  had  no  right  to  inspect 
them.  So  here,  the  depositions  as  to  the 
petitioning  creditor's  debt  could  not  be 
considered  in  evidence,  unless  they  had  bees 
read  ;  and  if  so,  the  plaintiff's  counsel  had 
no  right  to  inspect  them  :  and  by  the  9£d 
section  of  the  statute  6  Geo.  4.  c  16,  depo- 
sitions are  conclusive  in  actions  by  assignees, 
for  any  debt  of  the  bankrupt,  unless  he 
dispute  the  commission.  On  these  grounds, 
the  plaintiff  could  not  be  entitled  to  main- 
tain this  action,  he  having  given  no  notice 
to  the  defendants  that  he  intended  to  dis- 
pute any  of  the  proceedings  under  the 
commission  which  had  been  issued  against 
him. 

By  the  Court. — This  was  an  action  by 
the  plaintiff,  against  the  defendants,  for  hav- 
ing improperly  entered  his  house,  and  com- 
mitted an  assault  upon  him,  to  which  they 
pleaded  not  guilty ;  and  under  which  they  at- 
tempted to  justify  the  entry,  on  the  ground, 

(6)  4  Campb.  191. 
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that  the  plaintiff  had  been  legally  declared 
a  bankrupt,  and  that  they,  as  his  assignees, 
entered  his  house  for  the  purpose  of  taking 
possession  under  the  commission ;  and  that, 
with  respect  to  the  assault,  they  did  no  mom 
than  was  necessary  on  that  occasion.  The 
plaintiff  gave  no  notice  to  dispute  the  bank- 
ruptcy, or  any  of  the  proceedings  under 
the  commission.  The  only  point  in  dis- 
pute, therefore,  between  the  parties,  was, 
whether  the  defendants  had  been  guilty  of 
any  improper  violence  on  the  person  of  the 
plaintiff.  It  was  indisputably  proved  that 
he  was  a  bankrupt;  and  by  the  statute 
6  Geo.  4.  c.  1 6.  s.  90,  it  is  enacted,  that 
in  any  action  by  or  against  any  assignee 
acting  under  a  commission,  no  proof  shall 
be  required,  at  the  trial,  of  the  petitioning 
creditor's  debt,  trading,  or  act  of  bank- 
ruptcy, unless  die  other  party  in  such  action 
shall,  if  plaintiff,  before  issue  joined,  give 
notice  in  writing  to  such  assignee,  that  he 
intends  to  dispute  some,  and  which,  of  such 
matters;  and  here,  no  such  notice  was 
given  by  the  plaintiff:  and  although  the 
proceedings  under  the  commission  were 
produced  by  the  defendants,  for  the  pur- 
pose of  showing  that  they  were  assignees, 
yet  they  were  not  used  for  the  purpose  of 
proving  the  petitioning  creditor's  debt; 
and  it  must,  therefore,  be  considered  as  if 
no  such  proof  had  been  given,  as  it  waa 
neither  necessary  nor  required;  and  if 
the  plaintiff  were  entitled  to  avail  himself 
of  it,  it  would  tend  to  enlarge  the  evil, 
rather  than  afford  the  remedy  intended  by 
the  legislature.  Here,  although  the  defen- 
dants might  consider  themselves  bound  to 
produce  the  proceedings  before  the  com- 
missioners, for  the  purpose  of  showing  that 
they  were  assignees,  still  they  had  no  right 
to  suppose  that  the  bankrupt  intended  to 
dispute  his  bankruptcy,  as  he  had  given 
no  notice  to  that  effect;  and  if,  notwith- 
standing this,  he  could  avail  himself  of  any 
objection  apparent  upon  the  face  of  these 
proceedings,  it  would  tend  to  delude  the 
assignees,  instead  of  protecting  them — the 
express  object  of  the  statute  was,  that  no 
such  proof  should  be  required  without  no- 
tice. Whether,  therefore,  the  plaintiff  had 
been  duly  declared  a  bankrupt  or  not,  was 
an  immaterial  fact,  as  far  as  regarded  this 
action,  as  no  evidence  could  be  required  to 


show  that  any  of  the  proceedings  before 
the  commissioners  were  irregular ;  and  even 
in  the  case  of  a  special  verdict,  the  Court 
will  take  no  notice  of  an  immaterial  fact. 
But  as  the  depositions  are  now  before  us, 
it  appears  that  the  objection  as  to  the  peti- 
tioning creditor's  debt  was  not  well  founded, 
for  it  was  not  negatived  by  the  depositions,. 
although  it  might  not  be  fully  and  satisfac- 
torily stated.  It  is  sworn  that  the  bank- 
rupt was  indebted  to  the  petitioning  credi- 
tor, for  goods  sold  and  delivered  by  the 
latter  to  the  former,  from  1826*  to  April 
1826  ;  but  it  does  not  appear  what  quan- 
tities were  sold,  or  to  how  much  they 
amounted,  before  the  act  of  bankruptcy  waa 
committed,  viz. — in  January  1826.  There 
might  consequently  have  been  enough  deli- 
vered to  have  constituted  a  good  petitioning 
creditor's  debt  at  that  time.  The  depositions, 
therefore,  merely  furnish  imperfect  evidence, 
and  ought  not  to  be  attended  to :  and  when 
the  defendants  had  shown  that  they  were  as- 
signees under  the  commission,  which  might 
have  been  done  by  reading  the  adjudication 
and  assignment  to  them,  it  was  sufficient  to 
answer  their  purpose:  and  in  Bluck  v. 
Thome,  Lord  Ellenborough  said,  "  The  pro- 
ceedings are  kept  for  the  benefit  of  the 
creditors,  and  I  know  of  no  right  to  inspect 
them  as  public  documents.  Nor  can  I 
consider  the  whole  as  being  in  evidence, 
because  two  depositions  have  been  read. 
These  might  have  been  taken  off  the  file, 
and  read  separately,  in  which  case  it  could 
not  be  pretended  that  all  the  rest  of  the 

Sroceedings  under  the  commission  would 
ave  been  in  evidence ;  and  it  can  make  no 
difference,  that  the  two  depositions,  when 
they  were  read,  for  the  sake  of  convenience, 
were  suffered  to  remain  on  the  file.  I  must 
therefore  hold,  that  the  right  claimed  is  at 
present  inadmissible."  That  appears  to  us 
to  be  expressly  applicable:  and  although 
all  the  proceedings  in  this  case  were  put  in, 
still,  as  there  was  a  mere  imperfection  in 
the  depositions,  respecting  the  petitioning 
creditor's  debt,  the  plaintiff  is  concluded  by 
the  statute,  he  having  given  no  notice  of  hia 
intention  to  dispute  the  commission  or  any 
of  the  proceedings  under  it.  The  rule  for 
a  nonsuit  must  therefore  be  made 

Absolute. 
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It  it  a  rule  in  navigating  vested,  that  the 
ship  sailing  before  the  wind  must  gwe  way  to 
one  that  goes  by  it.  Where,  therefore,  in  an  ac- 
tion onthc  case  far  running  down  thcplaintiffs' 
trig,  it  was  proved  that  the  defendants9  vessel 
was  sailing  before  the  wind  at  the  time  of  the 
accident,  which  happened  at  night,  and  that 
she  had  her  studding  sails  set  in  the  Channel, 
the  Court  granted  a  new  trial,  in  order  to 
ascertain  whether  it  was  the  custom  to  carry 
such  sails;  or  whether,  under  the  circumstances, 
the  master  of  the  defendants*  vessel  had  hept 
a  proper  lookout; — -it  being  his  duty  to  have 
made  way  for  the  plaintiffs'  brig,  which  might 
have  been  done  by  a  slight  alteration  of  the 
rudder  of  the  defendants'  vessel 

This  was  an  action  on  the  case,  and 
brought  against  the  defendants  for  running 
down  the  plaintiffs'  brig.  The  declaration 
stated,  that  the  plaintiffs  were  possessed  of  a 
brig  called  the  Lively,  which  at  the  time  of 
committing  the  grievance  complained  of  was 
on  the  high  seas ;  and  that  the  defendants 
were  possessed  of  a  vessel  called  the  Mi- 
randa, also  on  the  high  seas,  and  that, 
through  the  negligence  of  the  defendants 
and  their  servants,  she  ran  on  board  the 
Lively  and  sunk  her. — At  the  trial  before 
the  Lord  Chief  Justice,  at  Guildhall,  at  the 
sittings  after  the  last  Easter  term,  the  cap- 
tain of  the  plaintiffs'  vessel  was  called,  who 
stated,  that  on  the  24th  Dec.  1885,  at  about 
ten  at  night,  he  was  about  SO  or  40  miles 
south-west  of  Scilly;  that  there  was  no  moon, 
but  that  be  saw  the  defendants'  vessel  a  con* 
siderable  time  before  the  accident  happened, 
and  that  she  was  sailing  down  channel  before 
die  wind  at  the  rate  of  nine  or  ten  knots  an 
hour.  That  the  plaintiff  caused  a  light  to 
be  pot  up  in  the  rigging,  five  minutes  be* 
fore  the  Lively  was  struck  by  the  Miranda. 
That  as  he  was  going  by  the  wind,  it  was 
not  his  duty  to  alter  the  course  of  the 
Lively,  but  that  the  captain  of  the  Miran- 
da should  have  altered  her's,  as  he  was 
sailing  before  the  wind.  That  at  the  time 
of  the  collision,  the  defendants'  vessel  had 
her  foresails,  topsails  and  studding  sails  set, 
and  that  there  was  no  person  on  her  bows ; 
and  that  the  captain  stated  that  he  had  just 


gone  below  to  prick  his  chart,  and  that  if 
be  had  been  on  deck  the  accident  would  not 
have  happened.  That  the  plaintiffs*  vessel 
sunk,  and  that  the  accident  might  have  been 
"Avoided,  if  the  master  of  the  Miranda  had 
kept  his  helm  a-starboard,  but  that  he 
canted  it  to  be  shifted  twice ;  and  that  the 
effect  of  carrying  studding  sails  was,  that 
she  oould  not  throw  herself  back  to  avoid 
the  accident,  without  the  danger  of  losing 
her  mast.— For  the  defendants,  the  Captain 
of  the  Miranda  stated,  that  it  was  his  duty 
to  have  been  on  the  starboard  watch  ;  that 
he  went  below  to  enter  a  minute  on  the  log- 
book, and  that  he  kept  up  the  studding 
sails,  as  he  was  desirous  to  get  out  of  the 
channel.  That  he  saw  no  light  in  the  plain- 
tiffs' rigging ;  that  there  were  men  on  the 
bows  of  the  Miranda  at  the  time  the  Lively 
struck  her,  and  that  the  latter  vessel  might 
have  got  out  of  the  way  if  the  captain  had 
thought  proper.  Several  nautical  men  were 
also  called  for  the  defendants,  who  stated, 
that  it  was  not  improper  to  carry  studding 
sails  f  and  that  from  the  feels,  as  stated  by 
die  captain,  they  did  not  consider  that  he 
carried  an  excessive  press  of  sail,  although 
the  night  was  dark,  and  that  it  was  the  duty 
of  the  plaintiffs'  vessel  to  have  kept  out  of 
the  way.  Their  testimony,  however,  was 
contradictory,  as  to  whom  the  fault  or 
negligence  was  attributable*  His  Lordship 
left  it  to  the  jury  to  say, — Whether  the 
defendants  were  justified  in  carrying  stud- 
ding sails  in  the  channel  in  a  dark  night, 
and  to  whom,  from  the  whole  of  the  evi- 
dence before  them,  negligence  could  be  im- 
puted f  That  if  it  were  purely  an  accident, 
die  defendants  would  be  entitled  to  a  ver- 
dict; but  that  if  their,  captain  had  either 
been  guilty  of  negligence,  or  carried  stud- 
ding sails  improperly,  then  that  they  would 
find  for  the  plaintiffs.  The  jury  gave  a 
verdict  for  the  defendants. 

Mr.  Serjeant  Vaughan,  in  the  last  term, 
obtained  a  rule  nisi,  that  this  verdict  might 
be  set  aside  and  a  new  trial  gtanted,  on  the 
grounds  that  the  defendants  had  been  either 
guilty  of  negligence,  or  that  their  vessel, 
having  the  wind,  should  have  made  way  for 
the  plaintiffs'  brig,  which  was  sailing  by  it; 
mat  the  Miranda  ought  not,  at  all  events, 
to  have  bad  her  studding-sails  set  at  night ; 
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and  that,  as  the  captain  pf  the  Lively  had 
ordered  a  light  to  be  hoisted  in  the  rigging, 
before  the  accident  took  place,  it  was  th? 
duty  of  the  defendants'  captain  to  have  kept 
a  good  look  out.  That  the  verdict  could  only 
be  justified,  if  the  accident  could  be  consi- 
dered as  inevitable,  or  the  defendants  had 
been  guilty  of  no  negligence  whatever.  It 
was  the  duty  of  their  captain  to  have  been  on 
deck ;  and  he  himself  admitted,  that  if  he 
had  been  there,  the  accident  would  not  have 
happened;  and,  although  several  nautical 
men  were  called,  yet  the  general  question 
was  put  to  them,  as  to  which  party  was  in 
fault,  or  to  whom,  under  the  circumstances, 
negligence  might  be  imputed. 

Mr,  Serjeant  Bosanquet  and  Mr.  Serjeant 
Spankie  now  showed  cause,  and  submitted 
that  the  question  had  been  most  properly 
left  to  the  jury  ;  and  that,  after  all  the  evii 
dence  had  been  adduced,  and  the  testimony 
of  every  witness  fully  scrutinised,  they  had 
come  to  a  Tight  conclusion.  Although  it 
has  been  objected  that  leading  questions 
were  put  to  the  nautical  men,  who  were  ex- 
amined on  the  part  of  the  defendants,  yet 
they  gave  their  testimony  on  the  facts  which  a 
had  been  previously  proved,  and  they  all 
agreed  that  after  vessels  have  got  clear  of 
the  Downs,  it  is  usual  to  set  their  studding- 
sails.  Although  the  rule  of  the  sea  may 
be  compared  to  the  rule  of  the  road,  by 
which  a  party  driving,  is  bound  to  keep  the 
left  hand  side,  and  a  ship  having  the  wind 
must  get  out  of  the  way ;  still  circum- 
stances may  occur  which  may  render  it 
otherwise ;  and  here  it  seems  sufficient  to 
show  that  no  blame  was  imputable  to  the 
defendants,  or  their  captain,  at  the  time  of 
the  accident.  The  plaintiffs  did  not  call  one 
witness  to  show  that  it  was  improper  for  the 
defendants  to  have  carried  studding-sails, 
and  nautical  men  of  the  greatest  experience 
proved  that  it  was  customary  to  do  so. 

Mr*  Serjeant  Vaughan  and  Mr. 
Wilde  were  heard  in  support  of  the  role. 

By  the  Court. — If  we  allow  a  nets  trial, 
the  grounds  on  which  the  present  ohjeo 
tions  have  been  raised  to  the  verdict  found 
for  the  defendants,  may  be  further  inquired 
into.  The  jury  have  found  that  no  mis- 
conduct was  attributable  to  their  captain, 
and  that  he  was  not  carrying  too  large 


a  press  of  sail.  No  objection  was  raised  as 
to  the  testimony  given  by  the  witnesses 
on  either  side,  and  several  nautical  persons 
of  the  greatest  experience  were  of  opinion 
that  no  misconduct  or  negligence  was  at- 
tributable to  the  defendants,  but  that  the 
plaintiffs'  captain,  if  he  had  thought  proper* 
might  have  got  out  of  the  way.  We  cannot 
set  up  our  opinion  against  the  practical 
experience  of  such  persons : — still  how- 
ever, their  testimony  was  contradictory  in 
some  respects;  and  under  all  the  circum- 
stances it  is  most  fit  that  justice  should  he 
done  between  the  parties.  In  an  indict<- 
ment  for  murder  lately  tried,  before  My. 
Baron  Graham,  at  Stafford,  questions  were 

Sut  to  a  surgeon  as  to  die  cause  of  the 
eath  of  the  deceased;  and  in  answer  to 
one  of  them,  he  said  that  he  was  qf  opinion 
that  the  prisoner  had  not  been  guilty  of 
murder,  and  he  was  accordingly  acquitted. 
So  here,  the  nautical  men  had  been  asked 
generally  which  party  was  in  fault,  whilst 
the  question  should  have  been  confined  to 
the  evidence  which  they  had  previously 
heard  from  the  captains  and  crews  of  the 
respective  vessels.  No  objection  as  to  this 
point  was  raised  at  the  trial,  and  if  the  cause 
be  re-tried,  the  Judge  may  have  the  assis- 
tance of  two  of  the  brethren  of  the  Trinity- 
house  to  explain  the  duties  of  the  masters 
of  both  ships,  and  to  whom  negligence  was* 
under  the  circumstances,  to  be  attributed ; 
and,  although  it  might  be  proper  for  a  vessel 
to  carry  studding-sails  in  some  instances, 
as  in  heading  a  land,  or  carrying  dis- 
patches, it  does  not  follow  that  she  might 
do  so  in  a  dark  night,  or  when  she  is  sailing, 
according  to  the  nautical  phrase,  directly  be- 
fore the  wind.  On  the  whole,  therefore,  we 
are  of  opinion,  that  these  circumstances  re- 
quire further  explanation,  and  the  rule  for 
a  new  trial  must  consequently  be  made 

Absolute  on  payment  of  costs. 
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A  recovery  may  be  amended  by  altering 
the  name  of  a  parish,  although  it  mas  em- 
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neously  described  in  the  deed  to  lead  the 
uses. 

Mr.  Serjeant  Lowes  moved  that  this  re- 
covery might  be  amended,  by  inserting  the 
parish  of  St.  James  in  the  Fields,  instead  of 
St.  James  Westminster.  He  founded  his 
motion  on  an  affidavit,  which  stated,  that 
the  recovery  was  suffered  in  1799,  and  that 
the  premises  intended  to  pass  by  it,  was  a 
house  situate  on  the  east  side  of  the  Hay- 
market,  hut  that  it  had  been  erroneouly 
described  in  the  deed  to  lead  the  uses,  as 
being  situate  in  the  parish  of  St.  James 
Westminster.  That  the  vouchee  had  no 
property  in  that  parish  at  the  time  of  the 
recovery,  nor  since ;  and  that  in  a  devise, 
by  which  the  property  descended  to  him,  it 
was  described  as  being  in  the  parish  of  St. 
James,  without  stating  it  to  be  either  in  the 
Fields,  or  at  Westminster.  The  learned  Ser- 
jeant relied  on  the  case  of  Woodyer  tenant, 
Nicholls  vouchee,  (1)  where  the  Court  allow- 
ed a  recovery  to  be  amended,  by  adding  the 
name  of  a  parish,  situate  in  Whitecbapel, 
although  it  was  not  named  in  the  deed  to 
lead  the  uses.  So  in  Lamb  v.  Reaston,  (2) 
a  fine  was  amended,  by  inserting  a  parish 
not  named  in  the  deed  to  lead  the  uses,  it 
appearing  by  the  deed,  that  the  lands  were 
intended  to  pass ;  and  in  Flower  v.  Bam- 
wright,  (3)  a  recovery  was  amended  by  alter- 
ing the  name  of  a  parish  mis-named  in  the 
deed  making  the  tenant  to  the  praecipe,  as 
well  as  in  the  recovery, — on  an  affidavit  that 
the  vouchee  was  seised  of  the  lands  in  ques- 
tion in  the  parish  sought  to  be  amended, 
but  of  none  in  the  parish  mis-named  in  the 
deed  or  the  recovery.  Independently  of 
these  authorities,  the  parish  of  St.  James 
Westminster  was  created  by  die  statute 
1  Jac.  ft.  c.  22.  and  divided  from  the  parish 
of  St.  Martin's  in  the  Fields ;  and  in  the 
2nd  section,  the  bounds  and  limits  of  the 
new  parish  are  described,  and  distinguished 
from  St.  James's  in  the  Fields,  and  the  middle 
denter  of  the  pavement  of  the  Haymarket 
divides  the  two  parishes. 

By  the  Court. — Both  these  parishes  for- 
merly formed  part  of  St.  Martin's  in  the 


Fields,  and  the  affidavit  appears  to  us  to  be 
sufficient  to  allow  the  amendment  as  prayed 
fo. 

Fiat. 


1826 
Nov 


26.     ") 

.  24.  S 


GIBBONS  V.  XUTTEB. 


(1)  9  B.  Moore,  195. 
t)  5  Taunt  907  ;  s.c.  1  Marsh.  SS. 
3)  5  Taunt.  SOS. 


The  Court  would  not  allow  the  venue  to  be 
changed  from  London  to  Bristol^  or  the  two 
adjoining  counties  of  Gloucester  or  Somerset, 
on  an  affidavit  which  stated  that  the  cause  of 
action  was  an  assault,  committed  on  the  plain- 
tiff  at  Bristol,  and  that  all  the  witnesses  resided 
in  that  city. 

Mr.  Serjeant  Wilde  having  on  a  former 
day  obtained  a  rule  nisi,  that  the  venue  in 
this  cause  might  be  changed  from  London 
to  the  city  of  Bristol,  or  the  counties  of 
Gloucester  or  Somerset,  on  an  affidavit 
which  stated  that  the  action  was  brought 
for  an  assault  committed  by  the  defendant 
on  the  plaintiff,  at  an  inn  at  Bristol, 
;  and  that  all  the  witnesses  resided  in  that 
city — 

Mr.Serjeant  Bosanauet  now  showed  cause, 
and  submitted,  that  if  the  cause  were  tried 
in  London,  the  parties  might  proceed  to 
trial  at  the  sittings  after  this  term ;  and  that 
if  the  venue  were  changed  to  Bristol,  it 
could  not  be  tried  until  the  next  Summer 
assises:  that  the  defendant  might  die  in 
the  mean  time, — in  which  event  the  plain- 
tiff would  lose  his  remedy ;  and  that  as  the 
cause  of  action  did  not  arise  in  either  of 
the  counties  to  which  it  was  requested  it 
might  be  changed,  there  was  no  ground  lor 
the  application. 

The  Court,  considering  that  the  parties 
would  be  put  to  less  expense  if  the  cause 
were  tried  in  London,  and  that  the  trial 
ought  not  to  be  postponed  until  the  next 
Summer  assizes,  and  that  the  witnesses 
must  take  a  day's  journey,  even  if  the  cause 
were  tried  at  Gloucester,  ordered  the  rule 
to  be 

Discharged  with  costs* 
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SIR  JOHN  PERRING,  BART.  SHAW, 
AND  BARBER,  V.  HONE. 


Where  the  defendant  and  seven  others,  as 
directors  of  a  joint  stock  company,  signed  a 
promissory  note  for  a  sum  advanced  to  them  by 
the  plaintiffs,  as  bankers,  and  the  secretary 
of  the  company  afterwards  altered  it  by  in- 
serting tJie  words  "joint  and  several,1*  with- 
out the  authority  of  the  company  or  knowledge 
of  the  defendant : — Held,  thai  it  vitiated  the 
note.  And  the  bankers,  who  made  the  advance, 
having  previously  purchased  scrip  receipts,  but 
sold  them  again,  and  their  names  having  been 
inserted  in  a  book  as  being  subscribers  to  the 
company,  although  they  were  not  in  the  deed 
by  which  it  was  constituted: — Held,  that  they 
must  be  considered  as  partners,  and  could 
not  maintain  an  action  for  money  lent,  or  had 
and  received,  against  the  defendant,  to  re- 
cover the  sum  advanced,  and  for  which  the 
note  in  question  was  given. 

This  was  an  action  on  a  promissory  note 
for  1,000/.  made  and  drawn  by  the  defen- 
dant on  the  4th  February  1826,  payable  to 
the  plaintiffs  three  months  after  date,  for 
value  received.  The  declaration  contained 
a  count  on  the  note,  and  the  common  money 
counts. 

Plea — Non  assumpsit. 

At  the  trial,  before  the  Lord  Chief  Jus- 
tice, at  Guildhall,  at  the  Sittings  after  the 
last  term,  it  appeared  that  the  note  was 
signed  by  the  defendant  and  seven  other 
persons,  as  directors  of  a  joint  stock  com- 
pany, called  the  Imperial  Distillery  Com- 
pany. That,  on  the  1st  August  1825,  the 
company's  funds  being  at  a  low  ebb,  and 
the  directors  having  occasion  for  a  consi- 
derable sum  to  meet  the  demands  upon 
them,  borrowed  2,000/.  of  the  plaintiffs, 
who  then,  and  up  to  the  time  of  their  sus- 
pending payment,  were  bankers  to  the  com- 
pany. That  the  parties  to  the  above  note 
signed  a  joint  and  several  promissory  note 
at  that  time  for  2,000/.  payable  to  the  plain- 
tiffs' order  six  months  after  date,  and  that 
the  defendant  was  present  when  that  note 
was  given.  That,  when  it  became  due, 
1,000/.  only  was  paid,  and  the  note  on 
which  the  present  action  was  founded  was 
given  for  the  residue  ;  and  that,  as  it  was 
originally  drawn,  and  when  signed  by  the 
defendant  and  the  seven  others,  was  a  joint 
Vol.  V.  C.P. 


note ;  but,  that  after  all  the  parties  had  put 
their  names  to  it,  the  secretary  to  the  com- 
pany interlined  the  words,  over  the  word 
promise — " jointly  and  severally,"  without 
having  any  special  authority  so  to  do,  and 
without  the  authority,  knowledge,  or  ac- 
quiescence of  the  defendant.  It  was  also 
proved,  that  the  day  after  the  note  became 
due,  viz.  on  the  8th  May  1826,  the  plain- 
tiffs wrote  a  letter  to  the  defendant  request- 
ing payment  of  the  joint  and  separate  note 
of  himself  and  others  for  1,000/.,  and  which 
became  due  on  the  7th,  and  had  been  disho- 
noured, and  noted  accordingly.  That  the 
defendant  returned  an  answer  on  the  9th, 
stating  that  he  had  received  the  plaintiffs' 
letter,  that  he  regretted  he  could  not  call 
on  his  coadjutors  for  some  days,  but  that 
the  plaintiffs'  letter  should  have  his  earliest 
attention.  This,  it  was  contended,  amounted 
to  an  assent  by  the  defendant  to  the  alteration. 
But  his  Lordship  being  of  opinion  that  the 
alteration  rendered  the  note  void  as  against 
the  defendant,  it  being  altered  after  he  had 
signed  it  and  without  his  consent;  the 
plaintiffs  then  went  into  proof  of  the  consi- 
deration for  which  it  was  given,  viz.  the 
2,000/.  previously  advanced  by  them  to  the 
company— when  it  was  proved  by  the  secre- 
tary, that  two  of  the  plaintiffs,  viz.  Sir  John 
Perring  and  Barber,  were  original  subscri- 
bers to,  and  shareholders  in  the  company; 
in  support  of  which  he  produced  two  letters 
of  an  allotment  of  forty  shares,  addressed 
to  them — when  it  was  contended  that  they, 
being  copartners  with  the  defendant  in  the 
concern  to  which  the  money  was  advanced, 
could  not  be  entitled  to  recover.  The  plain- 
tiffs, in  answer  to  this,  called  a  stockbroker, 
who  proved  that  he  sold  twenty  shares  for 
Sir  John  Perring,  and  twenty  for  Barber,  im- 
mediately after  they  were  issued  to  them,  but 
he  could  not  state  that  any  transfer  of  the 
shares  was  made,  but  that  he  delivered  over 
papers  to  the  purchasers,  and  paid  the  money 
to  Sir  John  Perring  and  Barber,  and  that 
such  papers  were  commonly  called  Scrip 
Receipts,  which  were  issued  by  the  bankers 
to  persons  becoming  subscribers  to  such 
schemes,  and  of  one  of  which  the  following 
is  a  copy : — 

"  No.  6C61  to  6665. 

"  London,  31st  March  1825. 

"  Received  of  the  Directors  of  die  Ira- 
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perial  Distillery  Company  the  sum  of  twen- 
ty-five pounds. 

"  For  Messrs.  Bosanquet,  Pitt, 

Anderdon,  and  Co. 
"  ,£25     0     0 

"  P.  Stainsbury." 

And  on  the  production  of  the  deed  under 
which  the  Distillery  Company  was  founded, 
it  did  not  appear  to  have  been  executed  by 
either  of  the  plaintiffs ;  under  these  circum- 
stances it  was  contended,  that  the  rela- 
tion of  copartners  no  longer  subsisted  be- 
tween the  plaintiffs  and  the  defendant ;  but 
his  Lordship  being  of  opinion  that  the  sale  of 
these  shares  would  not  release  Sir  J.  Perring 
and  Barber  from  their  responsibility  as  share-^ 
holders  and  copartners  in  the  company,  he 
directed  a  nonsuit,  reserving  the  plaintiffs 
liberty  to  move  to  set  it  aside,  and  that 
a  new  trial  might  be  granted,  in  case  the 
Court  should  be  of  opinion  that  they  were 
entitled  to  recover. 

Mr.  Serjeant  Taddy,  on  a  former  day  in 
this  term,  accordingly  obtained  a  rule  nisi, 
and  insisted  in  the  first  place,  that  the  alte- 
ration was  immaterial,  as  the  interlineation 
was  made  by  the  secretary  before  the  note 
came  into  the  hands  of  the  plaintiffs,  and 
which  was  done  to  make  it  accord  with  the 
terms  of  the  original  note  for  2,000/.,  and 
on  which  the  advance  was  made.  If  an 
alteration  be  made  in  a  bill  or  note  pursuant 
to  the  original  intent  of  the  parties,  and 
before  it  has  actually  issued  or  got  into 
the  hands  of  the  party  entitled  to  sue  upon 
it,  it  will  not  invalidate  such  instrument. 
In  Kershaw  v.  Cox,  (1)  where  a  bill  of  ex- 
change was  put  into  circulation  by  indorse- 
ment, although  it  wanted  the  words  "  or 
order,"  the  insertion  of  those  words  by  the 
drawer,  with  the  consent  of  the  parties,  was 
held  neither  to  vitiate  the  instrument  nor 
make  a  new  stamp  necessary.  That  case 
was  cited  and  relied  on  in  Knitl  v.  Wil- 
liams,  (2)  hut  distinguished  from  it,  as  Lord 
Ellenborough  there  said,  "  this  is  not  like 
the  case  of  Kershaw  v.  Cox,  where,  by  mis- 
take, as  it  appeared,  the  bill  had  not  been 
drawn  according  to  the  intention  of  the  par- 
ties at  the  time,  and  which  was  brought  back 
the  next  day  to  the  drawer  to  have  the  im- 
perfect execution  of  it  perfected."   Here,  it 

(1)  SEsp.  N.  P.C.  *46. 
{*)  10  East,  45fc 


was  evidently  the  intention  of  the  parties 
that  the  plaintiffs  should  have  the  same  sort 
of  security  when  the  second  note  was  given 
as  they  had  at  first ;  and,  taking  all  the 
circumstances  into  consideration,  the  de- 
fendant has  assented  to  the  alteration,  or  at 
all  events  such  assent  may  be  implied;  as, 
when  he  was  written  to  after  the  note  be- 
came due,  he  raised  no  objection  to  it,  but 
stated  that  the  plaintiffs'  letter  should  have 
his  earliest  attention.  And  in  Downes  v. 
Richardson,  (3)  three  persons  joined 
drawer,acceptor ,  and  first  indorser,  in  mal 
an  accomodation  bill,  and  it  was  afterwards 
issued  for  value  to  J.  S.  Previously  to  its 
being  so  issued,  its  date  had  been  altered 
from  the  6th  of  March  to  the  16th  : — and  it 
was  held,  that  the  acceptor  having  assent- 
ed to  the  alteration  when  he  was  informed 
of  it,  it  was  no  answer  to  an  action  on  the 
bill  against  him,  although  the  bill  had  been 
so  altered  without  the  consent  of  the  drawer 
and  first  indorser ;  and  that  a  fresh  stamp 
was  not  necessary  in  consequence  of  such 
alteration,  the  bill  having  been  altered  be- 
fore it  was  issued,  in  point  of  law.— -  At  all 
events  the  plaintiffs  are  entitled  to  recover 
the  original  consideration.  The  defendant 
was  one  of  the  directors,  and  present  when 
the  sum  of  2,000/.  was  originally  advanced ; 
and  as  1,000/.  only  was  paid,  the  plaintiffs 
are  entitled  to  the  other  1,000/.  which  still 
remains  due,  and  to  recover  which  the  pre- 
sent action  was  brought.  But  it  has  been 
said,  that  this  is  a  company,  and  that  die 
plaintiff,  Sir  John  Perring,  is  one  of  the 
members  or  directors; — and  a  hook  was 
given  in  evidence,  in  which  his  name  was 
inserted,  although  it  did  not  appear  in  the 
deed  under  which  the  company  was  formed 
and  established ;  but  there  was  no  evidence  to 
show  either  that  he  or  Barber  were  partners 
in  tlie  company.  It  was  proved  that  the 
sales  were  made  by  Barber  on  the  26th  of 
March  1825,  and  there  was  no  transaction 
between  the  company  and  the  plaintiffs' 
house  until  the  1st  of  August  following;  so 
that  if  the  plaintiffs  had  any  interest,  they 
had  parted  with  it,  and  which  they  only 
acquired  by  the  sale  of  the  shares  in  ques- 
tion in  the  market.  Neither  Sir  John  Per- 
ring nor  Barber  ever  attended  a  meeting  of 
the  company,  nor  had  they  acted  in  any 

(3)  5  B.  It  A.  674. 
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way  whatever.  They  merely  purchased  the 
scrip  receipts,  and  sold  them  again  a  few 
days  afterwards  for  the  same  sum  they 
bought  them  at ;  and  the  Vice  Chancellor 
yesterday  decided  that  a  party,  situated  in 
circumstances  similar  to  die  plaintiffs,  was 
entitled  in  equity  to  recover  back  the  money 
expressly  paid  for  such  shares.  This  was 
not  a  transaction  by  the  plaintiff  as  bankers 
or  partners,  but  a  purchase  made  individu- 
ally by  Perring  and  Barber.  The  only 
evidence  to  show  that  the  former  was  a 
partner,  was  by  the  production  of  the  book 
in  which,  it  is  true,  his  name  appeared.  But 
in  Frazer  v.  Hopkins,  (4)  it  was  held,  that 
the  entry  in  the  custom-house  books  of  the 
transfer  of  a  vessel  to  a  particular  person, 
is  not  even  pritnd facie  evidence  for  a  stran- 
ger, to  charge  that  person  as  owner,  unless 
the  entry  be  shown  to  be  made  by  the  au- 
thority of  the  person  named  in  it  Taking 
the  evidence  to  its  fullest  extent,  it  amounts 
only  to  this,  that  Sir  John  Perring  and 
Barber,  in  their  individual  capacities,  having 
certain  inchoate  claims,  which  was  nothing 
more  than  a  share  in  a  company  which  was 
to  be  constituted  by  a  future  deed,  and  be- 
fore the  time  came  for  executing  it  they 
had  parted  with  their  interest,  such  as  it 
was,  and  which  they  had  imperfectly  ac- 
quired. The  plaintiffs  were  neither  part- 
ners in  the  company  by  law  or  in  equity, 
as  they  had  not  signed  the-deed,  nor  acted  as 
such;  and,  in  Bolton  v.  Puller,  (5)  Lord 
Chief  Justice  Eyre  said,  "in  some  respects 
an  individual  partner,  or  a  particular  part- 
nership consisting  of  two  or  more  of  those 
persons  who  are  partners  in  some  larger 
partnership,  may  be  considered  as  third 
persona,  in  transactions  in  which  the  general 
partnership  may  happen  to  be  engaged  with 
their  correspondent.  On  the  other  hand  it 
will  be  difficult,  if  not  impossible,  for  indi- 
vidual partners,  or  for  particular  partner- 
ships composed  of  individual  partners,  to 
shake  off  privity  in  all  the  transactions  of 
the  general  partnership,  or  to  avoid  all  the 
consequences  of  privity.  Each  partner  is 
a  party  as  well  as  privy  to  the  transactions 
of  the  general  partnership,  though  the  ge- 
neral partnership  is  not  a  party  to  the  sepa- 
rate transactions  of  the  individual  partners." 
So  here,  the  general  partnership  of  the  plain- 

(4)  *  Taunt.  5. 
<5)  1  B.  &P.5445. 


tiffs  is  not  to  be  affected  by  the  separate 
transactions  of  Sir  John  Perring  and  Barber, 
and  they  are,  under  these  circumstances,  en- 
titled to  recover  the  consideration  for  which 
the  no,te  was  given,  under  the  common  mo- 
ney counts. 

Mr.  Serjeant  Wilde  now  showed  cause. — 
A  deed  was  executed  between  several  per- 
sons, whose  names  were  subscribed  and 
seals  affixed  to  it,  and  by  which  a  copart- 
nership was  formed  between  the  subscribers 
to  the  company ;  and  it  appeared  that  Sir 
John  Perring  and  his  partner  Barber  were 
original  subscribers.  They  were  then  liable 
to  share  in  the  losses,  and  entitled  to  parti- 
cipate in  the  profits.  On  the  faith  of  the 
names  of  the  original  subscribers,  persons 
were  afterwards  nominated  and  appointed  as 
directors.  Although  it  has  been  said  that, 
the  plaintiffs  ceased  to  be  partners,  yet  it 
was  without  the  consent  of  the  directors ; 
and  if  the  former  were  liable  to  contribute 
to  indemnify  the  directors  who  were  the 
acting  partners  of  the  company,  they  can- 
not maintain  an  action  for  money  had  and 
received.  The  plaintiffs  advanced  money 
for  the  concern,  and  they  had  no  authority 
to  destroy  the  privity  between  themselves 
and  the  directors  without  their  consent.  It 
is  quite  clear  that  two  of  them  were  propri- 
etors of  shares,  and  original  subscribers ; 
and  although  they  did  not  sign  the  deed, 
still  they  were  entitled  to  the  communion  of 
profit  and  loss  according  to  their  interest  in 
the  concern.  Although  the  original  note 
for  2,000/.  was  a  joint  and  several  note, 
and  a  new  note  was  given  on  its  cancella- 
tion, yet  it  was  a  joint  note  only,  and  no 
other  note  was  given ;  and  it  was  altered 
by  the  secretary,  he  having  no  direct  or 
even  an  implied  authority  so  to  do.  It  was 
signed  by  the  defendant  as  a  joint  note,  and 
altered  without  his  knowledge  or  concur- 
rence. Still  it  has  been  said,  that  the  alte- 
ration was  immaterial,  as  it  was  made  before 
it  had  actually  issued ;  but,  if  it  were  done 
contrary  to  the  original  intent  of  the  par- 
ties, or  by  a  person  not  authorized  to  do  so, 
the  case  is  far  different ;  and  at  all  events 
it  would  require  a  new  stamp.  With  re- 
spect to  the  letter  written  by  the  defendant, 
it  did  not  amount  to  an  assent,  as  he  merely 
said  that  that  written  by  the  plaintiffs  should 
have  his  attention.  On  these  grounds  they 
are  not  entitled  to  recover. 
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perial  Distillery  Company  the  sum  of  twen- 
ty-five pounds. 

"  For  Messrs.  Bosanquet,  Pitt, 

Anderdon,  and  Co. 
"  ,£25     0     0 

"  P.  Stainsburt." 

And  on  the  production  of  the  deed  under 
which  the  Distillery  Company  was  founded, 
it  did  not  appear  to  have  been  executed  by 
either  of  the  plaintiffs ;  under  these  circum- 
stances it  was  contended,  that  the  rela- 
tion of  copartners  no  longer  subsisted  be- 
tween the  plaintiffs  and  the  defendant ;  but 
his  Lordship  being  of  opinion  that  the  sale  of 
these  shares  would  not  release  Sir  J.  Perring 
and  Barber  from  their  responsibility  as  share-, 
holders  and  copartners  in  the  company,  he 
directed  a  nonsuit,  reserving  the  plaintiffs 
liberty  to  move  to  set  it  aside,  and  that 
a  new  trial  might  be  granted,  in  case  the 
Court  should  be  of  opinion  that  they  were 
entitled  to  recover. 

Mr.  Serjeant  Taddy,  on  a  former  day  in 
this  term,  accordingly  obtained  a  rule  nt«t, 
and  insisted  in  the  first  place,  that  the  alte- 
ration was  immaterial,  as  the  interlineation 
was  made  by  the  secretary  before  the  note 
came  into  the  hands  of  the  plaintiffs,  and 
which  was  done  to  make  it  accord  with  the 
terms  of  the  original  note  for  2,000/.,  and 
on  which  the  advance  was  made.  If  an 
alteration  be  made  in  a  bill  or  note  pursuant 
to  the  original  intent  of  the  parties,  and 
before  it  has  actually  issued  or  got  into 
the  hands  of  the  party  entitled  to  sue  upon 
it,  it  will  not  invalidate  such  instrument. 
In  Kershaw  v.  Cox,  (1)  where  a  bill  of  ex- 
change was  put  into  circulation  by  indorse- 
ment, although  it  wanted  the  words  "  or 
order,"  the  insertion  of  those  words  by  the 
drawer,  with  the  consent  of  the  parties,  was 
held  neither  to  vitiate  the  instrument  nor 
make  a  new  stamp  necessary.  That  case 
was  cited  and  relied  on  in  Knill  v.  Wil- 
liams, (2)  but  distinguished  from  it,  as  Lord 
Ellenborough  there  said,  "  this  is  not  like 
the  case  of  Kershaw  v.  Coat,  where,  by  mis- 
take, as  it  appeared,  the  bill  had  not  been 
drawn  according  to  the  intention  of  the  par- 
ties at  the  time,  and  which  was  brought  back 
the  next  day  to  the  drawer  to  have  the  im- 
perfect execution  of  it  perfected."   Here,  it 

(1)  3  Esp.  N.  P.  C.  !46. 
{%)  10  East,  45*. 


was  evidently  the  intention  of  the  parties 
that  the  plaintiffs  should  have  the  same  sort 
of  security  when  the  second  note  was  given 
as  they  had  at  first;  and,  taking  all  the 
circumstances  into  consideration,  the  de- 
fendant has  assented  to  the  alteration,  or  at 
all  events  such  assent  may  be  implied,'  as, 
when  he  was  written  to  after  the  note  be- 
came due,  he  raised  no  objection  to  it,  but 
stated  that  the  plaintiffs'  letter  should  have 
his  earliest  attention.  And  in  Downes  v. 
Richardson,  (3)  three  persons  joined  as 
drawer,acceptor,  and  first  indorser,  in  making 
an  accomodation  bill,  and  it  was  afterwards 
issued  for  value  to  J.  S.  Previously  to  its 
being  so  issued,  its  date  had  been  altered 
from  the  6th  of  March  to  the  16th  : — and  it 
was  held,  that  the  acceptor  having  assent- 
ed to  the  alteration  when  he  was  informed 
of  it,  it  was  no  answer  to  an  action  on  the 
bill  against  him,  although  the  bill  had  been 
so  altered  without  the  consent  of  the  drawer 
and  first  indorser;  and  that  a  fresh  stamp 
was  not  necessary  in  consequence  of  such 
alteration,  the  bill  having  been  altered  be- 
fore it  was  issued,  in  point  of  law.— At  all 
events  the  plaintiffs  are  entitled  to  recover 
the  original  consideration.  The  defendant 
was  one  of  the  directors,  and  present  when 
the  sum  of  2,000/.  was  originally  advanced ; 
and  as  1,000/.  only  was  paid,  the  plaintiffs 
are  entitled  to  the  other  1,000/.  which  still 
remains  due,  and  to  recover  which  the  pre- 
sent action  was  brought.  But  it  has  been 
said,  that  this  is  a  company,  and  that  the 
plaintiff,  Sir  John  Perring,  is  one  of  the 
members  or  directors; — and  a  hook  waa 
given  in  evidence,  in  which  his  name  was 
inserted,  although  it  did  not  appear  in  the 
deed  under  which  the  company  was  formed 
and  established ;  but  there  was  no  evidence  to 
show  either  that  he  or  Barber  were  partners 
in  the  company.  It  was  proved  that  the 
sales  were  made  by  Barber  on  the  26th  of 
March  1825,  and  there  was  no  transaction 
between  the  company  and  the  plaintiffs' 
house  until  the  1st  of  August  following;  so 
that  if  the  plaintiffs  had  any  interest,  they 
had  parted  with  it,  and  which  they  only 
acquired  by  the  sale  of  the  shares  in  ques- 
tion in  the  market.  Neither  Sir  John  Per- 
ring nor  Barber  ever  attended  a  meeting  of 
the  company,  nor  had  they  acted  in  any 

(S)  5  B.  &  A.  674. 
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way  whatever.  They  merely  purchased  the 
scrip  receipts,  and  sold  them  again  a  few 
days  afterwards  for  the  same  sum  they 
bought  them  at ;  and  the  Vice  Chancellor 
yesterday  decided  that  a  party,  situated  in 
circumstances  similar  to  the  plaintiffs,  was 
entitled  in  equity  to  recover  back  the  money 
expressly  paid  for  such  shares.  This  was 
not  a  transaction  by  the  plaintiffs  as  bankers 
or  partners,  but  a  purchase  made  individu- 
ally by  Perring  and  Barber.  The  only 
evidence  to  show  that  the  former  was  a 
partner,  was  by  the  production  of  the  book 
in  which,  it  is  true,  his  name  appeared.  But 
in  Frazer  v.  Hopkins,  (4)  it  was  held,  that 
the  entry  in  the  custom-house  books  of  the 
transfer  of  a  vessel  to  a  particular  person, 
is  not  even  primd facie  evidence  for  a  stran- 
ger, to  charge  that  person  as  owner,  unless 
the  entry  be  shown  to  be  made  by  the  au- 
thority of  the  person  named  in  it  Taking 
the  evidence  to  its  fullest  extent,  it  amounts 
only  to  this,  that  Sir  John  Perring  and 
Barber,  in  their  individual  capacities,  having 
certain  inchoate -claims,  which  was  nothing 
more  than  a  share  in  a  company  which  was 
to  be  constituted  by  a  future  deed,  and  be- 
fore the  time  came  for  executing  it  they 
had  parted  with  their  interest,  such  as  it 
was,  and  which  they  had  imperfectly  ac- 
quired. The  plaintiffs  were  neither  part- 
ners in  the  company  by  law  or  in  equity, 
as  they  had  not  signed  the- deed,  nor  acted  as 
such;  and,  in  Bolton  v.  Puller,  (5)  Lord 
Chief  Justice  Eyre  said,  "in  some  respects 
an  individual  partner,  or  a  particular  part- 
nership consisting  of  two  or  more  of  those 
persons  who  are  partners  in  some  larger 
partnership,  may  be  considered  as  third 
persons,  in  transactions  in  which  the  general 
partnership  may  happen  to  be  engaged  with 
their  correspondent.  On  the  other  hand  it 
will  be  difficult,  if  not  impossible,  lor  indi- 
vidual partners,  or  for  particular  partner- 
ships composed  of  individual  partners,  to 
shake  off  privity  in  all  the  transactions  of 
the  general  partnership,  or  to  avoid  all  the 
consequences  of  privity.  Each  partner  is 
a  party  as  well  as  privy  to  the  transactions 
of  the  general  partnership,  though  the  ge- 
neral partnership  is  not  a  party  to  the  sepa- 
rate transactions  of  the  individual  partners." 
So  here,  the  general  partnership  of  the  plain- 

(4)  f  Taunt.  5. 
(&)  1  B.  &r.54$. 


tiffs  is  not  to  be  affected  by  the  separate 
transactions  of  Sir  John  Perring  and  Barber, 
and  they  are,  under  these  circumstances,  en- 
titled to  recover  the  consideration  for  which 
the  no>te  was  given,  under  the  common  mo- 
ney counts. 

Mr,  Serjeant  Wilde  now  showed  cause. — 
A  deed  was  executed  between  several  per- 
sons, whose  names  were  subscribed  and 
seals  affixed  to  it,  and  by  which  a  copart- 
nership was  formed  between  the  subscribers 
to  the  company ;  and  it  appeared  that  Sir 
John  Perring  and  his  partner  Barber  were 
original  subscribers.  They  were  then  liable 
to  share  in  the  losses,  and  entitled  to  parti- 
cipate in  the  profits.  On  the  faith  of  the 
names  of  the  original  subscribers,  persons 
were  afterwards  nominated  and  appointed  as 
directors.  Although  it  has  been  said  that, 
the  plaintiffs  ceased  to  be  partners,  yet  it 
was  without  the  consent  of  the  directors  ; 
and  if  the  former  were  liable  to  contribute 
to  indemnify  the  directors  who  were  the 
acting  partners  of  the  company,  they  can* 
not  maintain  an  action  for  money  had  and 
received.  The  plaintiffs  advanced  money 
for  the  concern,  and  they  had  no  authority 
to  destroy  the  privity  between  themselves 
and  the  directors  without  their  consent.  It 
is  quite  clear  that  two  of  them  were  propri- 
etors of  shares,  and  original  subscribers ; 
and  although  they  did  not  sign  the  deed, 
still  they  were  entitled  to  the  communion  of 
profit  and  loss  according  to  their  interest  in 
the  concern.  Although  the  original  note 
for  2,000/.  was  a  joint  and  several  note, 
and  a  new  note  was  given  on  its  cancella- 
tion, yet  it  was  a  joint  note  only,  and  no 
other  note  was  given ;  and  it  was  altered 
by  the  secretary,  he  having  no  direct  or 
even  an  implied  authority  so  to  do.  It  was 
signed  by  the  defendant  as  a  joint  note,  and 
altered  without  his  knowledge  or  concur- 
rence. Still  it  has  been  said,  that  the  alte- 
ration was  immaterial,  as  it  was  made  before 
it  had  actually  issued ;  but,  if  it  were  done 
contrary  to  the  original  intent  of  the  par- 
ties, or  by  a  person  not  authorized  to  do  so, 
the  case  is  far  different ;  and  at  all  events 
it  would  require  a  new  stamp.  With  re- 
spect to  the  letter  written  by  the  defendant, 
it  did  not  amount  to  an  assent,  as  he  merely 
said  that  that  written  by  the  plaintiffs  should 
have  his  attention.  On  these  grounds  they 
are  not  entitled  to  recover* 


so 
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Mr.  Serjeant  Toddy  was  heard  in  sup- 
port of  his  rule,  and  adopted  the  same  line 
of  argument  as  when  he  applied  for  it. 

By  the  Court. — This  ease  embraces  points 
of  novelty,  and  is  not  altogether  free  from 
difficulty.  We  do  not  dispute  the  authority 
of  the  case  before  the  Vice  Chancellor,  nor 
question  his  decision  ;  for,  if  directors  of  a 
company  similar  to  the  present  obtain  de- 
posits, by  holding  out  a  prospect  of  advan- 
tage, when  in  fact  none  is  to  be  derived, 
such  deposits  are  obtained  by  fraud ;  and 
may  consequently  be  recovered  back  either 
at  law  or  in  equity.  Two  points  have  been 
raised  :  first,  whether  the  plaintiffs  are  en- 
titled to  sue  on  the  note,  it  having  been 
altered  after  it  had  been  signed  by  and  pass- 
ed from  the  defendant.  When  he  signed, 
it  was  a  joint  note,  but  it  was  afterwards 
converted  into  a  joint  and  several  note 
without  his  knowledge  or  consent.  That, 
therefore,  destroys  it  altogether,  and  pre- 
vents the  holders  from  recovering  upon  it. 
It  has  been  said,  however,  that  the  defen- 
dant has  assented  to  the  alteration,  and  that 
was  attempted  to  be  shown  by  the  produc- 
tion of  two  letters,  one  from  the  plaintiffs 
to  him,  and  his  answer,  in  which  he  stated, 
that  their  letter  should  have  due  attention  : 
but  there  was  no  evidence  whatever  to 
show  any  assent  to  the  alteration.  The 
second  point  is  most  important,  viz.  whether 
the  plaintiffs  are  entitled  to  recover  the 
1,000/.  for  which  the  note  was  given,  as 
money  lent.  The  defendant  was  present 
when  the  sum  of  2,000/.  was  originally  ad- 
vanced, but  it  was  not  advanced  to  him  for 
his  own  purposes ;  but  paid  into  the  bank- 
ing-house of  the  company,  and  in  which 
Sir  John  Perring,  one  of  the  plaintiffs,  was 
a  partner,  and  also  an  original  subscriber  to 
the  company,  as  his  name  appeared  in  the 
book  in  which  the  list  of  subscribers  was 
inserted ;  and  although  it  may  be  said,  that 
it  was  done  without  his  assent,  yet,  he  was 
also  the  holder  of  shares.  Still,  however, 
it  has  been  contended,  that  he  never  was  a 
partner ;  and  that  no  one  could  be  consi- 
dered so,  unless  he  had  actually  signed  the 
deed  ;  but  a  person,  who  makes  advances 
to  a  partnership  fund,  in  expectation  of  de- 
riving profit,  must  be  taken  to  assent  to 
the  partnership.  Both  Sir  John  Perring, 
and  his  partner  Barber,  purchased  shares, 


and  afterwards  attempted  to  dispose  of  their 
interest  by  selling  them  :  they  must,  there- 
fore, be  considered  as  liable  as  if  they  had 
signed  the  deed ;  and  if  they  were  once 
partners,  they  must  get  rid  of  it  in  a  regu- 
lar way,  namely,  by  notice.  Every  sub- 
scriber looks  at  the  character  and  respect- 
ability of  the  members  principally  engaged 
in  the  transaction ;  and  it  would  lead  to 
the  greatest  dishonesty,  if  they  could  get 
rid  of  their  liability  as  they  would  take  off* 
a  garment ;  and  if  once  a  member,  the 
liability  continues  until  regularly  put  an 
end  to.  By  so  deciding,  it  may  make 
great  people  cautious  how  they  embark  in 
speculations  of  this  nature,  and  then  at- 
tempt to  get  out,  and  leave  others .  behind 
them  to  struggle  from  the  failure  of  pro- 
jects rashly  entered-  into.  The  ignorant 
ought  to  be  protected  from  being  en- 
trapped by  the  improper  use  of  great 
names ;  and,  as  the  plaintiffs  were  partners 
as  bankers  at  the  time  the  money  was  ori- 
ginally advanced,  and  two  of  them  were 
original  subscribers  and  shareholders  in  the 
company — the  one  lending  to  the  other 
cannot  raise  such  a  contract  as  to  enable 
the  party  advancing  to  sue  the  other  at 
law.  On  these  grounds  the  nonsuit  must 
stand,  and  this  rule  be 

Discharged. 


1826.       ")      ROWB   AND    ANOTHER   V. 
Nov.  24.  y  HARVEY* 

Where  the  defendant  had  a  week's  time 
to  put  in  hail  by  a  Judge's  order,  an  attach- 
ment cannot  be  moved  against  the  sheriff  far 
not  bringing  in  the  body  until  such  order  be 
discharged. 

Mr.  Serjeant  Vaughan  on  a  former  day 
in  this  term,  obtained  a  rule  for  an  attach- 
ment against  the  sheriff*  of  Middlesex,  for 
contempt,  in  not  bringing  in  the  body  of  the 
defendant. 

Mr.  Serjeant  Wilde  now  showed  cause  on 
an  affidavit,  which  stated,  that  by  an  order 
of  Mr.  Justice  Burrough,  the  defendant  had 
a  week's  time  to  put  in  bail,  which  had  not 
expired  at  the  time  the  attachment  was 
moved  for ;  that  bail  had  been  since  put  in, 
and  that  the  defendant  had  yesterday  ren- 
dered  in  their  discharge. — He  submitted, 
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that  although  the  rule  for  the  attachment 
was  obtained  before  the  order,  yet,  that  a 
motion  should  have  been  made  to  dis- 
charge such  order  before  the  application  for 
the  attachment  was  made. 

By  the  Court. — It  is  quite  clear  that  a 
motion  should  have  been  made  to  discharge 
the  Judge's  order,  quia  improvide  emanavit, 
before  the  sheriff  can  be  fixed  for  contempt. 
Besides,  the  defendant  has  now  rendered, 
and  the  sheriff  cannot  be  liable  to  an  at- 
tachment for  not  bringing  in  the  body,  when 
he  was  in. fact  excused  from  so  doing  by  an 
order  of  a  Judge. 

Rule  discharged. 


1826.    ") 
Nov.  25.  j 


EAGLE  V.  BROWN,   A  PRISONER. 


A  note,  signed  by  the  plaintiff's  attorney, 
for  the  payment  of  the  weekly  sixpences 
under  the  Lords  Act,  is  insufficient  and 
void. 

The  prisoner  having  been  brought  up  to 
be  discharged  under  the  Lords  Act,  (32 
Geo.  2.)  and  opposed  by  Mr.  Serjeant 
Wilde,  and  made  satisfactory  answers  as  to 
his  having  no  property  above  the  value  of 
51.,  was  about  to  be  discharged,  he  having 
taken  the  necessary  oath  for  that  purpose, 
when  the  plaintiff's  attorney  tendered  a 
note  to  the  secondary,  for  the  payment  of 
the  weekly  sixpences ;  but  the  note  being 
signed  by  the  attorney,  and  the  plaintiff 
himself  not  being  in  court,  the  prisoner 
was  ordered  to  be 

Discharged. 


18 
Nov 


26.    ") 

.25.$ 


YATES  V.  CLARKE. 


If  sham  bail  in  error  are  put  in  by  the 
defendant,  the  plaintiff  may  treat  them  as  a 
nullity,  and  sue  out  execution. 

Mr.  Serjeant  Wilde,  on  a  former  day  in 

this  term,  obtained  a  rule  calling  on  the 

plaintiff  to  show  cause  why  the  writ  of  fieri 

facias  and  execution  thereon  should  not  be 

set  aside  for  irregularity,  with  costs,  the 


writ  of  execution  having  been  sued  out 
after  the  allowance  of  a  writ  of  error,  and 
under  which  bail  in  error  had  been  put  in 
and  perfected. 

Mr.  Serjeant  Toddy  now  showed  cause 
on  an  affidavit,  stating,  that  the  persons  put 
in  as  bail  in  error  were  hired ;  and  he  re- 
lied upon  the  case  of  Ward  v.  Levi,  (I) 
which  was  decided  on  the  authority  of 
Crum  y.  Kitchen;  (2)  where  it  was  decided, 
that  if  a  defendant  brings  a  writ  of  error,  and 
put 8  in  sham  bail,  the  plaintiff  may  treat 
them  as  a  nullity,  and  issue  execution. 

Mr.  Serjeant  Wilde,  in  support  of  the 
rule,  attempted  to  distinguish  this  case, 
and  stated,  that  there  were  now  two  re- 
sponsible persons,  who  were  willing  to  jus- 
tify ;  and  that  the  bail  in  error  had  been 
put  in  by  the  defendant's  attorney,  in  igno- 
rance that  they  should  have  been  fully 
competent  to  justify.     But 

The  Court  held,  that  although  an  attorney 
could  not  be  expected  or  required  to  be 
conversant  with  every  point  of  practice; 
still  that  he  should  have  known,  that  sham 
bail  in  error  ought  not  to  have  been  put  in, 
and  that  it*  was  a  fraud  on  the  Court,  as 
well  as  on  the  plaintiff;  and  in  Ward  v. 
Levi,  (3)  the  Court  said,  that  they  would 
endeavour  to  stop  entirely  the  practice  of 
putting  in  sham  bail ;  and,  although  they 
may  not  be  able  to  effect  that  on  mesne 
process,  still  they  will  take  care  that  so  im- 
proper a  practice  shall  not  be  extended  to 
writs  of  error. 

Rule  discharged  with  costs. 


1826 
Nov 


26.     I 
.25.  ) 


PICKARD  V.  FEATHERSTONE. 


The  Court  will  allow  the  venue  to  be 
changed  in  an  action  on  a  contract,  if  it  does 
not  appear  on  the  face  of  the  declaration, 
that  such  contract  is  in  writing. 

Mr.  Serjeant  Cross  having  on  a  former 
day  obtained  a  rule  nisi  to  change  the 
venue  in  this  cause  from  London  to  York — 

(1)2  Dow.  &  Ryl.  421 ;  s.  c.  1  Bam.  &  Cress.  268 ; 
1  Law  Journ.  K.B.  84. 

(2)  t  Dow.  &  Ryl.  431,  u. ;  s.  c.  1  Barn.  &  Cress. 
269,  n. 

(3)  1  Barn.  &  Cress.  269. 
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Mr.  Serjeant  Faughon  now  showed  cause 
on  an  affidavit,  which  stated,  that  it  was 
an  action  of  assumpsit,  on  a  written  con- 
tract ;  and  he  relied  on  the  case  of  Morris 
v.  Hurry,  (1)  where  the  Court  would  not 
allow  the  venue  to  he  changed  in  an  action 
upon  any  written  instrument;  and  in  Whit- 
burn v.  Staines  (2)  they  refused  to  change 
it  in  an  action  of  assumpsit  on  an  award, 
although  the  declaration  contained  the  com- 
mon counts.  So  in  Weatherby  v.  Goring,  (3) 
the  Court  of  King's  Bench  would  not,  before 
issue  joined,  entertain  a  motion  to  change 
the  venue  in  an  action  on  a  specialty. 

Mr,  Serjeant  Cross,  in  support  of  the 
rule,  observed,  that  in  Morris  v.  Hurry, 
as  reported  in  Moore,  (4)  the  action  was 
brought  on  a  charter  party  of  affreightment; 
and  that  it  appeared  on  the  lace  of  the  de- 
claration, that  it  was  by  deed ;  and  it  was 
on  that  ground,  that  the  Court  refused  to 
change  the  venue.  The  distinction  is,  that 
if  it  appears  in  the  declaration,  that  the 
contract  is  in  writing,  the  venue  cannot  be 
changed;  but  here,  the  plaintiff  has  de- 
clared for  goods  sold  and  delivered,  and 
the  common  money  counts,  and  there  ap- 
pears to  be  no  written  contract  or  special 
count. 

By  the  Court, — The  case  of  Morris  v. 
Hurry ,  as  reported  in  Moore,  lays  down 
the  true  rule,  viz.  that  the  Court  will  not 
change  the  venue,  if  it  appears  on  the  face 
of  the  declaration,  that  the  contract,  on 
which  the  action  is  brought,  is  in  writing, 
or  by  deed.  In  Whitburn  v.  Staines,  the 
first  count  of  the  declaration  was  upon  an 
award ;  and  in  the  case  of  P'mkney  v.  Col- 
lins, (5)  which  was  there  referred  to,  the 
Court  refused  to  change  the  venue  in  an 
action  on  a  bill  of  exchange,  on  the  ground, 
that  such  instruments  were  bona  notabUia 
in  any  county ;  and  Mr.  Justice  Chambre 
read  a  MS.  note  of  a  case  of  Orme  v. 
Almay,  where  the  venue  was  refused  to 
be  changed  ;  the  action  being  on  a  note  to 
pay  15/.,  if  the  defendant  did  not  complete 
his  contract  for  an  inn  purchased  at  an 
auction — which  was  not  a  negotiable  note. 

(1)  7  Taunt.  306. 

(2)  2  Bos.  A:  Pull.  355. 

(3)  3B.iC.55tf;  3  Law  Joura,  K.B.  76. 

(4)  1  B.Moore,  54. 
(.*»)  1  Term  Rep.  571. 


The  cases,  however,  are  not  confined  to 
bills  or  notes;  and  that  of  Whitburn  v. 
Staines  was  confirmed  by  die  Court  of 
King's  Bench,  in  Stanway  v.  Heslop :  (6)  but 
here,  as  there  is  no  special  count  in  the 
declaration  to  show  that  the  contract  was 
in  writing,  the  role  must  be  made 

Absolute. 


1826.     \ 
Nov.  25.  3 


SWEENY  V.  SHARPS. 


Where  the  defendant,  having  been  dis- 
charged under  the  Insolvent  Debtors  Act, 
1  Geo.  4.  c.  119,  afterwards  gave  a  cognovit 
to  the  plaintiff,  for  a  sum  exceeding  the  amount 
of  his  demand  which  was  inserted  m  the  de- 
fendant's schedule,  and  the  plaintiff'  sued  out 
execution  on  a  judgment  obtained  under  the 
cognovit, — the  Court  refused  to  set  it  aside, 
as  the  cognovit  might  be  considered  as  a  am 
promise,  although  it  was  insisted  that  it  only 
amounted  to  a  security  for  the  old  debt. 

Mr.  Serjeant  Wilde,  on  a  former  day  in 
this  term,  obtained  a  rule  nut,  that  the 
judgment  which  had  been  signed  on  a  cog- 
novit given  by  the  defendant  in  this  cause, 
and  the  writ  of  fieri  facias  which  had  been 
sued  out  thereon,  might  be  set  aside,  and 
the  cognovit  given  up  to  be  cancelled.  He 
founded  his  motion  on  an  affidavit,  which 
stated,  that  the  defendant  had  taken  the 
benefit  of  the  Insolvent  Debtors  Act,  and 
been  discharged  in  December  1822,  and 
thatnhe  plaintiff  was  a  creditor  in  his  sche- 
dule, for  the  sura  of  45/. ;  that  he  bad 
notice  of  the  defendant's  intention  to  apply 
for  his  discharge,  but  did  not  oppose  him ; 
and  that  the  cognovit  in  question,  for  65L, 
was  given,  by  the  defendant  to  the  plaintiff, 
in  January  1 823,  and  executed  on  a  Sunday. 
The  learned  Serjeant  submitted,  that  under 
these  circumstances,  the  cognovit  being 
given  for  the  original  debt,  was  discharged, 
and  no  execution  could  issue  upon  it,  under 
the  provisions  of  the  Insolvent  Debtors  Act, 
1  Geo.  4.  c.  119.  ss.  26.  and  28.  (1) 

(6)  3  B.  &  C.  9  j  t  Law  Journ.  K.B.  209. 

(1)  Section  f  6,  by  which  it  is  enacted,  **  that  no 
prisoner,  who  shall  have  obtained  his  discharge  by 
virtue  of  this  act,  shall,  at  any  time  after  such  dis- 
charge, be  imprisoned  by  reason  of  the  judgment  so 
as  aforesaid  entered  up  against  mm  in  the  assM  of 
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Mr.  Serjeant  Vaughan  now  showed  cause. 
— It  does  not  appear  that  the  cognovit  was 

such  assignee  or  assignees  as  aforesaid,  ox  of  any 
judgment,  or  decree,  or  order  obtained  for  payment 
of  money  only,  or  for  debt,  damages,  contempt  of 
any  court,  ecclesiastical  or  civil,  by  non-payment 
of  money  or  costs,  contracted,  incurred,  occasioned, 
owing,  or  growing  due  at  the  time  of  the  commence- 
ment of  such  actual  custody,  expressed  in  such 
discharge,  or  shall  be  in  prison  for  any  costs, 
taxed  or  untaxed,  to  the  payment  of  which  he  may 
be  then  liable,  in  consequence  of  or  by  reason  of  any 
contempt,  or  in  order  to  the  purging  the  same ;  but 
that,  upon  every  arrest  or  detainer  in  prison,  upon 
any  such  judgment,  or  decree,  or  order,  or  for  or  on 
account  of  any  such  debt,  damage,  contempt,  costs, 
sum  or  sums  of  money,  it  shall  and  may  be  lawful 

•  for  any  judge  of  the  court  from  which  any  such  pro- 
cess shall  have  issued,  upon  showing  to  such  judge 
a  copy  of  the  order  for  such  discharge  as  aforesaid, 
attested  by  the  proper  officer  of  the  said  court,  to 
release  from  custody  such  prisoner  as  aforesaid  ;  and 
at  the  same  time,  if  such  judge  shall  in  his  discre- 
tion think  fit,  to  order  the  plaintiff  in  such  suit  or 
suits,  or  any  person  or  persons  suing  out  such  pro- 
cess, to  pay  snch  prisoner  the  costs  which  he  shall 
have  incurred  on  such  occasion,  or  so  much  thereof 
aa  to  such  judge  shall  seem  just  and  reasonable,  such 
prisoner  causing  a  common  appearance  to  be  entered 
for  him,  in  the  action  or  suit  for  any  such  debt  as 
aforesaid." 

Section  98,  by  which  it  is  enacted,  "  that  after 
the  said  Court  shall  have  declared  any  prisoner  to 
be  entitled  to  the  benefit  of  the  act,  no  writ  of  fin1 

facias  shall  issue  on  any  judgment  before  then  ob- 
tained against  such  prisoner,  for  any  debt  contracted, 
or  cause  of  action  arising  before  the  time  of  tbe  com- 
mencement of  such  actual  custody  as  aforesaid,  ex- 
cept upon  the  judgment  entered  up  by  order  of  the 
Court  as  aforesaid ;  and  that  if  any  scire  facias,  or 
action  of  debt,  or  any  other  suit  or  action,  shall  be 
brought  against  any  prisoner,  his  heirs,  executors,  or 
administrators,  upon  any  judgment  obtained  against 
any  snch  prisoner,  or  any  statute  or  recognisance 
acknowledged  by  him,  or  any  other  cause  of  action, 
arising  before  the  commencement  of  such  actual  cus- 
tody by  virtue  of  this  act,  except  upon  the  judgment 
entered  up  against  such  prisoner  under  the  order  of 
the  Court  as  aforesaid,  it  shall  and  may  be  lawful 
for  any  such  prisoner,  his  heirs,  executors,  or  admi- 
nistrators, to  plead  generally,  that  such  prisoner  was 
duly  discharged  according  to  the  act,  by  the  order 
by  which  snch  discharge  shall  have  been  obtained, 
and  that  such  discharge  remains  in  force,  without 
pleading  any  other  matter  specially,  whereto  the 
plaintiff  or  plaintiffs  shall  or  may  reply  generally,  and 
deny  the  matters  pleaded  as  aforesaid,  or  reply  any 
other  matter  or  thing  which  may  show  the  defen- 
dant or  defendants  not  to  be  entitled  to  tbe  benefit 
of  the  act,  or  that  such  prisoner  was  not  duly  dis- 
charged according  to  the  provisions  of  the  act,  m  the 
same  manner  as  the  plaintiff  or  plaintiffs  might  have 
replied,  in  case  the  defendant  or  defendants  had 

.  pleaded  the  act,  and  bis  discharge  by  virtue  of  tbe 
act,  specially ;  and  if  the  plaintiff  or  plaintiffs  be. 

'  nonsuited,  discontinue  his  action,  or  verdict  paes 

be  baa  on 


given  for  the  same  debt  as  that  stated  in 
tbe  schedule.  It  must,  therefore,  be  con- 
sidered as  a  fresh  security,  independently 
of  tliat  debt ;  and  the  28  th  section  of  the 
statute  merely  provides,  that  where  a  pri- 
soner is  declared  to  be  entitled  to  the  bene- 
fit of  the  act,  no  fieri  facias  shall  issue  on 
any  judgment  before  then  obtained  against 
such  prisoner,  or  any  other  cause  of  action 
arising  before  the  conrniencement  of  his 
actual  custody.  Here,  the  judgment  was 
not  obtained  until  after  the  discharge,  which, 
at  all  events,  only  operated  to  tbe  extent  of 
the  sum  inserted  in  the  defendant's  sche- 
dule, and  tbe  execution  most  stand  as  to  the 
remainder.  But  the  cognovit  may  be  con- 
sidered as  a  new .  promise ;  and  being  in 
writing,  is  sufficient  evidence  of  an  admis- 
sion of  a  new  debt. 

Mr.  Serjeant  Wilde,  in  support  of  the  rule. 
— The  26th  section  of  the  statute  protects 
the  person  of  the  prisoner  after  his  dis- 
charge ;  and  the  28th,  his  property  from 
any  debts  contracted  prior  to  his  actual 
confinement ;  and  for  the  security  of  the 
general  creditors,  the  25  th  section  enacts, 
that  when  an  order  for  the  discharge  of  a 
prisoner  is  made,  the  Insolvent  Debtors' 
Court  may  order  that  judgment  shall  be 
entered  up  against  the  prisoner  in  one  of 
the  superior  courts,  and  that  the  Court  may 
permit  execution  to  be  taken  out  on  such 
judgment,  when  there  are  assets  and  the 
prisoner  is  of  ability  to  pay.  In  Jackson  v. 
Daviton,(£)  where  an  insolvent  debtor  having 
petitioned  the  Insolvent  Court  to  be  dis- 
charged under  the  act,  a  creditor  gave  notice 
of  his  intention  to  oppose  him,  on  the  ground 
tliat  the  debt  was  fraudulently  contracted  :— 
To  induce  the  latter  to  withdraw  his  oppo- 
sition, the  insolvent  agreed  to  execute, 
within  three  days  after  his  discharge,  a 
warrant  of  attorney  for  the  debt ;  and  in 
the  mean  time,  to  give  a  promissory  note  of 
a  third  person  for  the  amount,  which  was 
to  be  delivered  up  on  the  execution  of  the 
warrant  of  attorney ;  and  the  insolvent  was 

demurrer*  the  defendant  or  defendants  shall  have 
double  costs  :  provided  always,  that  it  shall  be  law- 
ful to  proceed  against  any  prisoner  so  discharged, 
upon  any  judgment,  recognisance,  or  other  security 
.  obtained  or  given,  and  which  could  not  have  been 
.  put  in  force  against  such  prisoner  at  the  time  of  his 
obtaining  such  discharge  ;  any  thing  in  the  act  con- 
tained  to  the  contrary  notwithstanding." 
(I).  4  Bank  Ax  AM.  691. 
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discharged,  and  the  warrant  of  attorney 
was  executed  on  the  delivering  up  of  the 
note: — the  Court  set  aside  the  warrant  of 
attorney,    and  the  judgment    entered  up 
thereon,  on  the  ground  that  the  agreement 
on  which  they  were  founded  was  contrary 
to  the  policy  of  the  Insolvent  Act,  inasmuch 
as  it  enabled  the  creditor  to  take  to  himself 
a  large  portion  of  the  future  effects,  which 
the  legislature  intended  to  be  distributed 
amongst  all  the  creditors  :  and  Mr.  Justice 
Bayley  there  said,  "  I  am  of  opinion,  that  the 
rule  for  setting  aside  this  warrant  of  attor- 
ney and  judgment  ought  to  be  made  ab- 
solute.     It  is  part  of  the  policy  of  the 
Insolvent  Debtors  Act,  that  the  property 
of  the  debtor  shall  be  divided  rateably 
amongst  his  creditors.     Now,  if  this  war- 
rant of  attorney  were  to  stand  as  a  valid 
security,  it  might  operate  in  fraud  of  the 
general  body  of  creditors,  by  enabling  the 
present  plaintiff  to  take  from  them  a  large 
portion  of  the  future  effects  of  the  debtor, 
which  the  legislature  manifestly  intended  to 
be  distributed  amongst  all  the  creditors. 
Now,  it  was  manifestly  the  intention  of  the 
legislature,  by  this  act  of  parliament,   to 
secure  a  portion  of  the  future  effects  of  the 
debtors  for  the  beneGt  of  those  creditors 
whose  names  are  inserted  in  the  schedule. 
By  section  25,  the  Insolvent  Court  is  au- 
thorised to  order  judgment  to  be  entered 
up  against  the  debtor  for  the  amount  of  the 
debts  for  which  he  shall  be  discharged  ; 
and  when  the  prisoner  is  of  ability  to  pay 
auch  debts,  or  any  part,  the  Court  may  then 
permit  execution  against  the  property  ac- 
quired by  such  prisoner  after  his  discharge, 
for  such  sum  as,  under  all  the  circumstances 
.of  such  prisoner,  the  Court  shall  order  :  the 
sum  levied  is  to  be  distributed  rateably  among 
the  creditors.     This  warrant  of  attorney,  if 
supported,  would  interfere  materially  with 
tlie  policy  of  the  act,  by  taking  from  the  body 
of  the  creditors  a  portion  of  those  funds 
which  the  legislature  meant  to  be  distri- 
buted among  all,  and  by  defeating  the  effect 
of  the  judgment  entered  up  by  order  of  the 
Insolvent  Court."     So,  in  Rogers  v.  King- 
ston, (3)  where  the  defendant  applied  for  his 
discharge  under  the  above  statute,  and  was 
threatened  to  be  opposed  by  the  plaintiff's 
intestate,  (who  was  a  creditor,)  and  the  de- 
fendant gave  him  a  promissory  note  for  the 
(3)  t  Bing.  441 ;  3  Law  Joura.  C.P.  77. 


amount  of  the  debt,  in  consideration  of  his 
not  being  opposed ;  and  the  plaintiff,  as  ad- 
ministratrix of  the  creditor,  sued  the  defen- 
dant on  the  note,  and  the  action  was  aban- 
doned on  his  giving  a  warrant  of  attorney  as 
an  additional  security  to  pay  the  amount  of 
the  note  by  instalments, — the  Court  set  aside 
the  warrant  of  attorney,  and  ordered  an 
instalment  paid  to  the  plaintiff  by  the  defen- 
dant to  be  returned  to  him,  on  the  ground 
that  the  note  and  warrant  of  attorney  were 
founded  on  a  corrupt  and  illegal  conside- 
ration. Here,  the  cognovit  must  be  consi- 
dered as  a  mere  confession  of  the  original 
action,  and  the  judgment  had  relation  to  it, 
and  which  was  commenced  before  the  defen- 
dant obtained  his  discharge :  so  it  is  quite 
clear  that  the  cause  of  action  commenced  be- 
fore his  imprisonment.  A  cognovit  differs 
from  a  warrant  of  attorney,  as  the  former  has 
reference  to  an  action  previously  commenced, 
and  is  not  in  the  nature  of  a  new  promise, 
but  a  mere  acknowledgment  of  the  plain- 
tiff's right  to  recover  in  the  original  suit. 
In  Barley  v.  Brown,(4)  where  an  execution 
was  sued  out  against  the  goods  of  the  de- 
fendant, on  a  judgment  recovered,  the  Court 
of  Exchequer  set  it  aside,  and  ordered  the 
money  which  had  been  levied  under  it  to 
be  restored,  the  defendant  having  been, 
pending  the  action,  discharged  under  the 
1  Geo.  4.  c.  1 1 9  ;  and  the  Court,  consider- 
ing the  proceeding  reprehensible,  made  the 
rule  absolute,  with  costs.  Here,  the  origi- 
nal action  was  commenced  previously  to 
the  defendant's  discharge ;  and  the  cogno- 
vit having  reference  to  it,  cannot  be  con- 
sidered as  a  new  security  or  agreement ; 
and  consequently  cannot  be  available  to  the 
plaintiff. 

By  the  Court. — We  are  of  opinion  that 
there  is  no  ground  to  set  aside  the  judg- 
ment and  execution  in  this  cause,  or  order 
the  cognovit  to  be  cancelled.  The  object 
of  the  statute  1  Geo.  4.  c.  1 1 9.  was  to  pro- 
tect the  person  of  a  prisoner  against  all 
debts  contracted  previously  to  his  discharge, 
but  not  new  ones ;  and  although  it  has  been 
insisted,  that  the  cognovit  in  this  case  has 
reference  to  an  old  debt — yet,  if  the  defen- 
dant, after  his  discharge,  agrees  to  pay  it, 
he  gives  the  plaintiff  a  new  right,  and,  in 
point  of  substance,  a  new  promise,  although 
it  may  be  in  effect  to  pay  off  the  old  debt. 

(4)  8  Price.  607. 
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The  cases  of  Jackson  v.  Davison  and  Rogers 
v.  Kingston  are  distinguishable,  as  there,, 
the  motions  were  to  set  aside  warrants  of 
attorney:  and  here,  it  does  not  appear  that 
the  plaintiff  had  proceeded  to  judgment  in 
the  original  action.  But  if  the  defendant, 
after  his  discharge,  enters  into  a  new  pro- 
mise in  writing,  he  ought  not  to  be  favoured. 
Perhaps  the  plaintiff  did  not  oppose  his 
discharge  in  the  first  instance,  considering 
that  it  might  be  more  beneficial  to  him  to 
await  the  result.  This  rule,  therefore,  must 
be  discharged,  but  without  costs. 

Rule  discharged  accordingly. 


1826 
Nov 


26.     7 
.25.3 


WELLS  V.  HORTON,  EXECUTOR 
OF  BLISSETT,   DECEASED. 


Where  an  agreement  is  to  be  performed 
on  a  contingency,  which  may  happen  within 
the  year,  and  it  does  not  appear  on  the  face 
of  it,  that  it  is  to  be  performed  after  that  pe- 
riod, it  does  not  fall  within  the  fourth  section 
of  the  statute  of  frauds,  which  requires  the 
agreement  to  be  in  writing,  and  signed  by 
the  party  to  be  charged  therewith. 

Where,  therefore,  a  testator  stated  that  he 
had  already  provided  for  the  payment  of  a 
sum  of  money  by  his  w'M,  and  had  directed 
his  executors  to  pay  it : — Held,  to  be  binding 
on  his  executors. 

This  was  an  action  of  assumpsit,  and 
brought  to  recover  the  proceeds  of  3,1081. 
195.  lOrf.  three  per  cent,  consolidated  bank 
annuities,  the  property  of  the  plaintiff's 
wife  before  her  marriage  with  him,  and  sold 
out  by  the  testator  Blissett,  her  father,  and 
appropriated  by  him  to  his  own  use,  she 
having  previously  executed  a  power  of  attor- 
ney to  sell  and  transfer  the  stock,  on  a  repre- 
sentation by  her  father,  that  it  would  release 
her  from  the  trouble  of  managing  her  own 
concerns;  such  stock  having  been  trans- 
ferred in  the  testator's  name  in  October 
1807,  and  interest  on  the  above  stock  dur- 
ing the  time  it  remained  in  the  testator's 
name,  and  also  interest  on  (he  proceeds 
after  sale.  The  declaration  contained  counts 
for  money  lent,  paid,  had  and  received, 
and  on  an  account  stated;  and  in  which  the 
promises  were  stated  to  have  been  made  to 
the  plaintiff  by  the  testator  in  his  lifetime ; 
Vot.V.  C.P. 


as  well  as  similar  counts,  in  which  the  pro- 
mises were  laid  by  the  testator  to  the  plain-, 
tiff  after  his  intermarriage  with  the  testa- 
tor's daughter ;  and  also  counts  containing 
promises  to  the  plaintiff  by  the  defendant 
as  his  executor  after  the  death. 

Pleas — Non  assumpsit,  and  the  statute  of 
limitations ;  on  which  issues  were  joined. 

At  the  trial,  before  the  Lord  Chief  Jus- 
tice, at  Guildhall,  at  the  Sittings  after  the 
last  term,  the  facts  appeared  to  be  as  fol- 
lows : — 

Thje  plaintiff's  wife  became  entitled,  pre- 
vious to  her  marriage,  to  a  considerable  sum 
of  money,  bequeathed  to  her  by  a  relation; 
and  on  her  attaining  twenty-one,  the  above 
sum  of  8,108/.  19$.  lOd.  was  transferred  into 
her  name  in  the  S  per  cent,  consols  by  the  Ac- 
countant-General of  the  Court  of  Chancery. 
In  July  1807,  her  father,  the  testator,  induced 
her  to  execute  a  power  of  attorney,  enabling 
him  to  sell  and  transfer  the  stock,  represent- 
ing that  it  would  relieve  her  from  the  trouble 
of  managing  her  own  concerns ;  and,  on 
the  2d  of  October  following,  under  this 
power,  he  transferred  the  stock  into  his  own 
name,  and  subsequently  sold  the  whole  of 
it,  and  applied  the  proceeds  to  his  own  use. 
— In  October  1812,  the  marriage  of  Miss 
Blissett,  (the  testator's  daughter,)  with  the 
plaintiff  took  place,  but  it  was  not  till  some 
time  afterwards  that  the  plaintiff  came  to 
the  knowledge  of  his  wife's  claim  upon  her 
father  ;  and  as  soon  as  he  did,  he  made  ap- 
plication to  him  for  payment  of  interest, 
which  was  repeatedly  promised  but  never 
paid.  At  this  time,  the  plaintiff  did  not 
press  the  matter  upon  his  father-in-law,  as 
he  thought  it  might  give  rise  to  unpleasant 
discussions,  as  he  was  aware  that  he  was 
possessed  of  considerable  property;  the 
plaintiff's  wife  being  his  only  child.  In 
1815,  the  plaintiff  became  anxious  to  obtain 
an  adjustment  of  the  balance  due  to  him,  in 
consequence  of  the  irregular  life  his  father- 
in-law  was  living,  and  took  the  advice  of 
his  solicitor  as  to  the  best  method  of  ob- 
taining his  object;  and  the  latter  subse- 
quently called  on  the  testator,  and  stated  to 
him  the  nature  of  his  visit.  The  testator 
at  first  denied  the  appropriation  of  the 
stock  in  question,  but  afterwards  admitted 
it,  adding  that  he  was  unable  at  that 
time  to  repay  the  plaintiff:  but  promised 
to  make  provisions  for  the  payment  of  it 
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by  his  will,  stating  that  he  had  done  so  by  a' 
will  then  in  existence ;  and  that  a  similar 
provision  should  be  made  in  any  subsequent 
will. — Under  the  advice  of  the  solicitor, 
that  the  testator's  executors  would  be  re- 
sponsible, the  plaintiff  was  at  that  time  sa- 
tisfied with  this  promise,  and  continued 
passive  till  the  death  of  the  testator,  which 
took  place  in  the  latter  part  of  the  year  1825, 
when  it  was  found  that  instead  of  making 
provision  for  the  payment  of  the  debt,  he 
had  by  his  will,  dated  the  30th  January  1 825, 
merely  left  his  daughter  an  annuity  of  100/. 
per  annum,  and  bequeathed  the  bulk  of  his 
property  to  his  natural  children.  Under 
these  circumstances,  the  present  action  was 
brought  against  the  defendant,  as  the  exe- 
cutor of  Blissett,  upon  the  promise  made  by 
him ;  and  the  defence  relied  on  was  the  sta- 
tute of  limitations. 

On  the  plaintiff's  solicitor  being  called  as 
a  witness,  he  stated  that  he  went  to  the 
testator's  house  in  June  1815,  and  informed 
him  that  the  plaintiff  and  his  wife  intended 
to  make  a  settlement  of  her  share  of  the  re- 
siduary estate  left  her  by  her  relation  ;  and 
that  before  it  was  made,  they  wanted  a  set- 
tlement from  him  of  such  portion  as  he  had 
received.  That  the  testator  observed,  that 
it  was  indelicate  for  a  third  person  to  make 
such  an  application ;  and  that  the  plaintiff 
and  his  wife  were  well  aware  that  the  tes- 
tator was  unable  to  return  the  money  in 
question  during  his  lifetime.  That  the  tes- 
tator also  told  the  witness,  that  it  was  stock 
and  not  money  which  he  had  received,  and 
that  he  had  made  several  proposals  to  the 
plaintiff,  which  if  he  did  not  accede  to,  he 
would  have  his  daughter  cut  out  of  his 
will.  That  the  witness  then  told  the 
testator,  that  the  plaintiff  did  not  wish  to 
press  him  for  the  money,  but  desired  some 
arrangement  to  be  made,  in  order  to  make 
die  settlement.  That  the  testator  said  he 
had  already  provided  for  the  payment  of 
the  money  by  his  will,  and  had  directed  his 
executors  to  pay  it,  and  he  thought  that  the 
best  security.  That  the  witness  then  told 
the  testator,  that  a  will  was  of  a  revocable 
nature,  and  suggested  the  propriety  of  his 
giving  a  bond  or  note ;  to  which  he  objected. 
That  the  witness  then  requested  him  to 
write  a  letter  to  the  plaintiff,  stating  that 
he  had  provided  for  it  by  his  will ;  but  that 
the  testator  said,  that  the  plaintiff  knew  his 


(the  testator's)  intentions  in  regard  to  bis 
daughter ;  and  that  the  witness  might  com- 
municate to  the  plaintiff  his  intention  of  pay- 
ing  it  at  his  death  ;  and  that  if  the  plaintiff 
did  not  like  that,  he  must  take  the  conse- 
quence.— The  testimony  of  this  witness 
having  rendered  the  defence,  as  to  the  sta- 
tute of  limitations,  unavailable,  it  was 
insisted  for  the  defendant  that  this  action 
could  not  be  maintained,  inasmuch  as  the 
promise  proved  to  have  been  made  by  the 
testator,  had  not  been  performed  within  one 
year  from  the  making  thereof,  and  conse- 
quently that  it  ought  to  have  been  in  writ- 
ing, according  to  the  4th  section  of  the 
statute  of  frauds.  His  Lordship  left  it  to 
the  jury  to  say  whether  they  believed  the 
promise  made  by  the  testator  was,  that  his 
executors  should  pay  the  sum  of  money 
due  to  the  plaintiff;  if  they  did,  then  to  find 
for  him :  but  that  on  the  other  hand,  if 
they  thought  the  promise  was  that  he  would 
make  provision  for  his  daughter  by  his 
will,  then  to  find  for  the  defendant.  The 
jury  found  a  verdict  for  the  plaintiff,  da- 
mages 1,950/.  9*.  6dL,  being  the  value  of 
the  stock  when  sold  out.  Leave,  however, 
was  reserved  the  defendant  to  move  that  the 
verdict  might  be  set  aside  and  a  nonsuit  en- 
tered ;  or  a  new  trial  granted,  in  case  the 
Court  should  be  of  opinion  that  the  objec- 
tion as  to  the  statute  of  frauds  was  well 
founded,  or  could  be  supported. 

Mr.  Serjeant  Onslow,  on  a  former  day  in 
this  term,  accordingly  obtained  a  rule  win, 
and  submitted,  that  the  authorities  as  to 
this  point  were  of  a  conflicting  nature.  In 
Smith  v.  Wcstall,  (1)  the  case  of  Peter  r. 
Compton  (2)  was  referred  to,  where  the 
agreement  was,  that  A,  in  consideration  of 
5?.  paid  by  B,  should  pay  to  B  20&  on  his 
marriage,  and  the  promise  was  not  m  writ- 
ing ;  and  it  was  held,  by  the  majority  of 
the  Judges,  to  be  out  of  the  intent  of  the 
statute ;  and  good,  because  it  might  have 
been  performed  within  the  year :  yet  Lord 
Holt  was  of  a  different  opinion — and  in 
Smith  v.  Westally  his  Lordship  granted  that 
that  case  was  so  adjudged ;  and  said,  that 
if  the  marriage  had  taken  effect  within  the 
year,  they  all  agreed  that  no  writing  was 
necessary ;  but  that  the  marriage  did  not 

(i)  lLd.  Rajrm.317. 
<t)  Skin.  353, 
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happen  within  the  year,  but  nine  years 
after  the  promise  ;  and  therefore  he  was  of 
opinion  that  it  ought  to  have  been  in  writ- 
ing, because  the  design  of  the  statute  was, 
not  to  trust  to  the  memory  of  witnesses  for 
a  longer  time  than  one  year ; — but  that 
the  majority  of  the  Judges  were  of  opinion 
that  it  was  not  within  the  intent  of  the 
statute,  and  therefore  he  returned  the 
noBtfia  accordingly,  the  cause  being  tried 
before  himself.  And,  in  Reynolds  v.'  Cow- 
j*r,  (3)  it  was  held,  that  a  parol  promise  to 
be  performed  upon  a  contingency  which  may 
or  may  not  happen  within  a  year  after  the 
making,  is  void  within  the  statute  of  frauds. 
And  so,  if  made  above  six  years  before  the 
bill  or  action  brought,  it  is  barred  by  the  sta- 
tute of  limitations,  though  the  contingency 
or  time  of  performance  happen  within  the 
six  years.  And,  in  Fenian  v.  Emblers,  (4) 
it  is  said  that  on  search,  that  case  was  found 
to  be  correct,  and  if  so,  it  is  precisely  in 
point.  Although,  in  Fenton  v.  Emblers,  it 
was  held  that  an  agreement  to  leave  money 
by  will  need  not  be  in  writing,  although 
uncertain  as  to  the  time  of  performance: 
yet,  in  Bracegirdle  v.  Heald,  (5)  it  was  held, 
that  a  contract  for  a  year's  service,  to  com- 
mence at  a  subsequent  day,  being  a  contract 
not  to  be  performed  within  the  year,  was 
within  the  meaning  of  the  statute,  and  must  be 
in  writing.  And,  in  Boydell  v.  Drummond, 
(6)  it  was  held,  that  if  it  appears  to  be  the 
understanding  of  the  parties  to  the  contract 
at  the  time,  that  it  was  not  to  be  completed 
within  a  year,  although  it  might,  and  was, 
in  fact,  performed  within  that  time  ;  it  is 
within  the  statute— and  that  case  is  an  ex- 
press authority  to  show  that  a  complete  per- 
formance within  the  year  is  what  the  statute 
requires. 

Mr.  Serjeant  Bosanquet  was  now  about 
to  show  cause — (and  Mr.  Serjeant  Wilde 
was  with  him,)  when  the  Court  called  on — 

Mr.  Serjeant  Onslow  to  support  the  rule. 
He  submitted,  that  although  the  current  of 
authorities  appeared  to  be  against  him,  still 
that  this  case  fell  within  the  provisions  of 
'  the  statute,  and  that  the  case  in  Skinner,  and 
opinion  of  Lord  Holt  would  warrant  such 


(3)  5  Via.  Abr.  p,  525,  tit  Contract  and  Agree- 
ment, H.  pi.  47. 

(4)  3  Burr.  1980. 

(5)  1  Barn.  &  Aid.  7f*. 

(6)  11  East,  14*. 


a  construction ;  and  that  the  more  recent 
decisions  had  established  a  principle  which 
could  not  be  supported  on  the  words,  spirit, 
or  letter  of  the  statute.  Intention  is  not 
to  be  searched  after,  but  the  words  of  the 
statute  only  are  to  be  looked  at ;  and  if  a  pro- 
mise is  made  on  a  contingency  which  may 
or  .may  not  happen  within  the  year,  it  falls 
within  the  meaning  of  the  act — the  object 
and  design  of  which  was,  not  to  trust  to 
parol  testimony  for  a  longer  period  than  a 
year. 

By  the  Court. — The  decisions  on  this  point 
are  too  strong  to  be  got  over,  and  if  the  terms 
of  the  statute  are  not  sufficiently  large,  per- 
haps some  good  may  be  effected  by  making  it 
embrace  every  possible  case ;  but  we  are 
not  to  say  what  the  law  should  be,  but  what 
it  is.  But,  in  the  absence  of  all  authority, 
we  think  there  can  be  little  doubt  that 
this  case  does  not  fall  within  the  provisions 
of  the  act :  the  words  of  which  are,  that 
no'  action  shall  be  brought,  whereby  to 
charge  any  person  upon  any  agreement  that 
is  not  to  be  performed  within  the  space  of 
one  year  from  the  making  thereof,  unless 
the  agreement  upon  which  such  action 
shall  be  brought  snail  be  in  writing,  and 
signed  by  the  party  to  be  charged  there- 
with. Now,  we  think  that  the  statute  only 
applies  to  those  cases  where  it  is  the  ex- 
press agreement  or  evident  understanding 
of  the  parties  at  the  time,  that  the  contract 
should  not  be  completed  within  a  year ;  and 
that  those  agreements,  the  completion  of 
which  depends  entirely  upon  a  contingen- 
cy, which  may  happen  within  the  limited 
period,  although  they  do  not,  are  not 
within  the  statute.  If  that  were  the  case, 
every  agreement  or  contract  must  be  in 
writing.  This  appears  to  be  the  plain  and 
obvious  meaning  of  the  statute,  and  we  are 
not  to  take  an  indirect  course.  In  Peter 
v.  Compton,  the  question  came  before  the* 
twelve  Judges,  and  the  majority  of  them 
held,  that  where  the  agreement  is  to  be  per- 
formed upon  a  contingency,  and  it  does  not 
appear  on  the  face  of  the  agreement  that  it 
is  to  be  performed  after  the  year,  there  a 
note  in  writing  is  not  necessary,  for  the 
contingency  might  happen  within  the  year. 
And  although  Lord  Holt  differed,  yet  it 
would  be  most  invidious  if  his  single  opinion 
should  outweigh  the  majority  of  the  remain- 
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ing  eleven  judges.  But  this  point  appears  to 
have  been  expressly  decided  in  the  case  of 
Fatten  v.  Emblers,  and  which  is  not  to  be 
distinguished  from  the  present,  and  it  has 
been  since  acted  on  in  BoydeU  v.  Drum* 
mond.  The  construction  of  the  statute 
therefore  is  against  the  defendant,  as  well 
as  the  current  of  authorities.  This  rule 
therefore  must  be 

Discharged. 


1826.    f 
Nov.  *7.  I 


DEAN  AND  ANOTHER,  ASSIG- 
NEES OF  PRINCE,  A  BANKRUPT, 
V.  M'GHIE  AND  ANOTHER. 


The  owner  of  a  ship  mortgaged  her  whilst 
at  sea,  and  afterwards  became  bankrupt. 
The  agents  of  the  mortgagee  took  possession 
of  her  on  her  homeward  voyage ;  and  after 
her  arrival  in  port,  received  monies  on  ac- 
count of  freight,  and  paid  disbursements, 
viz.  port  charges  and  seamen's  wages,  ex- 
ceeding the  amount  of  the  freight  received : 
— Held,  ihat  the  assignees  of  the  bankrupt 
could  not  maintain  an  action  for  money  had 
and  received,  to  recover  the  amount  of  the 
freight  from  the  agents  of  the  mortgagee, 
they  having  paid  a  larger  sum  on  account  of 
charges  on  the  ship,  and  which  the  bankrupt 
as  owner  was  bound  to  discharge. 

This  was  an  action  of  assumpsit,  and 
brought  by  the  plaintiffs  as  assignees  of 
Prince,  a  bankrupt,  to  recover  from  the  de- 
fendants several  sums  of  money  received  by 
them  as  brokers,  for  freight  of  goods  brought 
by  the  ship  Rosalind,  from  Honduras  to 
London.  The  first  count  of  the  declaration 
stated,  that  before  Prince  became  bankrupt, 
to  wit,  on  the  20th  January  1826,  in  consi- 
deration that  he,  at  the  request  of  the  de- 
fendants, would  retain  and  employ  them  to 
collect  for  him,  Prince,  divers  sums  of 
money  then  due  and  owing  to  Prince  from 
divers  persons,  for  certain  reasonable  re- 
ward to  the  defendants  in  that  behalf,  they 
undertook  and  faithfully  promised  Prince 
to  collect  the  said  sums  of  money  for  him 
from  the  said  persons,  and  to  render  a  true 
and  just  account  of  all  sums  of  money  by 
them  collected  as  aforesaid,  to  Prince,  when- 
ever after  the  collection  thereof,  the  defen- 
dants should  be  thereunto  requested : — that 
although  Prince,  confiding  in  the  said  pro- 


mise and  undertaking  of  the  defendants, 
did  afterwards,  and  before  the  bankruptcy 
of  Prince,  to  wit,  on  &c,  employ  the  de- 
fendants to  collect  the  said  several  sun 
of  money  for  the  purpose  and  on  the 
terms  aforesaid ;  and,  although  the  defen» 
dants  did  afterwards,  to  wit,  en  &C-,  accept 
the  said  retainer,  and  under  the  same  ctid 
afterwards,  to  wit,  on  &c,  collect  and  re* 
ceive  for  Prince  from  the  said  persons  so 
then  owing  him  the  same  as  aforesaid,  divers 
large  sums  of  money,  atnountingmthewbole 
to  2,000/. : — yet  that  the  defendants,  not  re* 
garding  &c,  but  contriving  &c.  to  deceive 
and  defraud  Prince  before  he  became  bank* 
nipt,  and  the  plaintiffs,  as  his  assignees 
since,  have  not  rendered  to  Prince  before  be 
became  bankrupt,  nor  to  the  plaintiffs  as 
assignees  since,  a  just  and  true  or  other  ac- 
count of  the  said  sums  of  money  so  col* 
lected  and  received  by  the  defendants  as 
aforesaid,  or  of  any  part  thereof,  although 
often  requested  so  to  do. — There  were  also 
counts  for  money  paid,  had  and  received,  and 
on  an  account  stated,  by  Prince  before  he 
became  bankrupt,  and  similar  counts  by 
the  plaintiffs  as  assignees  since  the  bank- 
ruptcy. 

The  defendants  pleaded  the  general  issue, 
and  gave  a  notice  of  set-off  for  money  paid, 
had  and  received,  and  on  an  account  stated 
by  Prince,  before  he  became  bankrupt,  and 
also  for  money  paid,  and  had  and  received 
by  the  plaintiffs  as  assignees,  to  the  use  of 
the  defendants,  after  the  bankruptcy. 

At  the  trial,  before  the  Lord  Chief  Jus- 
tice, at  Guildhall,  at  the  Sittings  after  the 
last  term,  the  special  count  was  abandoned; 
and  the  plaintiffs  rested  their  case  on  those 
for  money  had  and  received.  It  appeared 
that  Prince  was  the  registered  owner  of  a 
vessel  called  the  Rosalind,  of  which  one 
Joshua  Antrim  was  captain.  That  pre- 
vious and  up  to  November  1825,  Prince 
had  various  dealings  with  a  person  by  the 
name  of  Chance,  and  that  being  in  want  of 
a  sum  of  money,  he  applied  to  the  latter 
to  advance  it  him,  and  offered  to  assign 
to  him  the  Rosalind,  then  at  sea,  and  the 
freight  and  policies  of  insurance  on  the 
ship,  as  a  security ;  and  a  bill  of  sale  was 
accordingly  executed  on  the  16th  Novem- 
ber, between  Prince  of  the  one  part,  and 
Chance  of  the  other;  and  by  which  the  former, 
in  consideration  of  8,000&  paid  him  by 
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Chance,  granted,  bargained,  sold,  assigned, 
and  set  over  to  the  latter,  the  snip  Rosa- 
lind, then  at  sea,  with  all  'her  tackle,  apparel 
and  appurtenances  whatsoever ;  also  three 

Sriiciea  of  insurance,  whereby  the  ship  and 
eight  were  insured,  via.  7,000/.  on  the 
ship,  and  1,000/,  on  her  freight ;  and  also 
all  and  every  sum  and  sums  of  money  which 
should  become  due  and  payable  under  the 
above,  policies ;  with  lull  power  and  autho- 
rity for  Chance  to  use  the  name,  and  act  aa 
the  attorney  of  Prince,  in  recovering  and 
enforcing  the  benefit  of  the  policies,  and  in 
obtaining  payment  of  the  said  sums  of 
money  thereby  secured,  and  giving  effect 
tual  acquittances  and  discharges  for  the 
same.  Provided,  that  if  Prince,  his  exe- 
cutors, &c.  should  pay  to  Chance  8,000/. 
with  interest  on  the  16th  January  1826,  the 
bill  of  sale  should  be  void ;  and  that  if  that 
sum  should  not  be  paid  on-  that  day,  it  should 
be  lawful  for  Chance,  without  any  further 
or  other  authority  from  Prince,  to  sell,  as- 
sign, or  dispose  of  the  ship,  policies  of  in- 
surance, and  premises  thereby  assigned,  by 
public  auction  or  private  contract : — and  it 
was  agreed  that  Chance  should  stand  pos- 
sessed of  the  money  to  arise  from  such  sale, 
upon  trust,  in  the  first  place,  to  pay  and 
satisfy  the  costs,  charges  and  expenses  which 
he  should  be  put  to  in  the  exercise  of  the 
power  of  sale;  or  in  and  about  the  further 
insurance  of  the  ship ;  and,  in  the  next 
place,  to  retain,  pay  and  satisfy,  to  Chance, 
the  said  sum  of  8,000/.  and  interest,  or  so 
much  thereof  as  should  remain  due ;  and  in 
trust,  to  pay  the  surplus,  if  any,  to  Prince. 
Then  followed  a  covenant  by  Prince,  for 
payment  of  the  8,000/.  with  interest,  on  the 
said  16th  January  1826,  and  that  he  had 
full  power  to  convey  the  ship  to  Chance ; 
and  mat  it  should  be  lawful  for  the  latter, 
after  default  made  in  payment  of  the  above 
sum,  to  have,  hold,  possess  •  and  enjoy  the 
ship,  policies  and  powers  thereby  assigned, 
to  and  for  his  own  use  and  benefit  abso- 
lutely, without  any  lawful  let,  suit,  evic- 
tion, or  interruption,  of  or  by  Prince,  or 
any  other  person  or  persons  whomsoever ; 
and  that,  free  from  all  former  and  other  bar- 
gains, sales,  assignments,  charges  and  in- 
cumbrances whatsoever;  And,  further,  that 
'  Prince,  and  every  other  person  and  persons, 
having  or  claiming,  or  £ho  might  have  or 
claim,  any  estate,  right,  title,  or  interest, 


into  or  out  of  the  assigned  premises,  or 
any  part  thereof,  by,  from,  through,  under, 
or  in  trust  for  Prince,  should  and  would  at 
all  times,  from  and  after  default  should  be 
made  in  payment  of  the  said  sum  of  8,000/* 
contrary  to  the  above  proviso,  upon  every 
reasonable  request,  and  at  the  costs  of 
Chance,  make,  do  and  execute,  all  and 
every  such  further  and  other  lawful  and 
reasonable  act  and  acts,  deed  and  deeds, 
assignments  and  assurances  in  the  law  what- 
soever, for  the  better  and  more  effectually 
assigning  and  assuring  the  said  ship,  poli- 
cies, and  premises  thereby  assigned  or  in- 
tended so  to  be,  to  Chance,  freed  and  dis- 
charged of  and  from  all  right  and  equity  of 
redemption  whatsoever." — It  appeared  that 
Prince  shortly  after  the  execution  of  the  bill 
of  sale  became  embarrassed  in  his  circum- 
stances, and  stopped  payment  on  the  2d  De- 
cember 1 825,  and  committed  an  act  of  bank- 
ruptcy on  the  2d  February  following.  That  on 
the  26th  January  preceding,  the  ship  arrived 
on  her  homeward  voyage  at  the  Lower  Hope, 
a  part  of  the  river  Thames,  and  about  seven 
miles  below  Gravesend,  where  a  person  went 
on  board  and  took  possession  of  her  for 
Chance,  who  employed  the  defendants  as  his 
agents  in  the  business  of  the  ship,  and  gave 
them  a  power  of  attorney  to  act  for  him,  in 
taking  and  retaining  possession  of  her,  and  re- 
ceiving the  freight  and  giving  discharges  for 
it ;  and  they  accordingly  sent  the  above  person 
down  to  take  possession ;  and  on  the  ship's 
arrival  at  Blackwall  on  the  following  day, 
one .  of  the  defendants  went  on  board  and 
took  a  more  formal  possession  for  Chance, 
by  producing  to  the  captain  the  bill  of  sale 
from  Prince,  and  the  power  of  attorney  from 
Chance  to  the  defendants;  and  on  the  10th 
February  she  was  reported  at  the  Custom- 
house. It  also  appeared  that  the  defen- 
dants received  256/.  1«.  6d.  for  freight  pre- 
viously to  the  commencement  of  this  action, 
and  two  other  sums  of  25/.  10*.  2o\  and 
14/.  17*.  4e/.  since  ;  and  that  they  had  paid 
520/.  for  portage  dues  and  seamen's  wages, 
and  that  they  were  indemnified  by  Chance. 
Under  these  circumstances,  his  Lordship 
was  of  opinion,  that  as  the  defendants  had 
taken  possession  of  the  ship  for  Chance  the 
mortgagee,  before  her  arrival  at  her  home- 
ward port,  and  t eceived  freight  afterwards, 
although  they  might  have  had  no  right  to 
do  so,  yet  as  they  had  paid  a  sum  exceeding 
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the  amount  of  the  freight,  in  satisfaction  of 
a  debt  which  the  owner  of  the  ship  was 
bound  to  pay,  the  plaintiffs  could  not  recover 
in  an  action  for  money  bad  and  received,  as 
it  was  clear  that  Prince  must  have  paid  such 
charges,  if  the  defendants  had  not.  He  was 
also  of  opinion,  that  the  statute  4  Geo.  4. 
c.  41.  s.  49,  by  which  it  is  enacted,  "that 
when  an  assignment  of  any  ship  is  made  as 
a  security  for  the  payment  of  a  debt,  either 
by  way  of  mortgage  or  obligation,  to  trus- 
tees, the  mortgagees  or  trustees  shall  not 
be  considered  as  owners  by  reason  thereof, 
except  so  far  as  may  be  necessary  for  the 
purpose  of  rendering  the  ship  available  by 
sale,  or  otherwise,  for  the  payment  of  the 
debt,"  was  not  to  be  confined  to  the  mere 
purpose  of  sale ;  the  words  "  or  otherwise*9 
having  been  introduced  in  the  latter  part  of 
the  clause,— and  he  accordingly  directed  a 
nonsuit. 

Mr.  Serjeant  Bommquet  on  a  former  day 
in  this  term,  obtained  a  rule  ntst,  that  this 
nonsuit  might  be  set  aside  and  a  new  trial 
granted ;  and  submitted,  that  although  the 
defendants  had  paid  more  than  they  had 
received  on  account  of  freight,  for  port 
charges  and  seamen's  wages,  still  that  as 
they  had  previously  received  notice  from 
the  plaintiffs  not  to  pay  over  the  freight, 
it  was  no  answer  to  their  demand.  The 
defendants  only  acted  for  the  mortgagee 
of  the  ship,  to  whom  no  assignment  of  the 
freight  had  been  made ;  and  even  if  there 
had,  it  could  not  in  law  be  assigned.  It 
therefore  remained  due  to  Prince  the  bank- 
rupt, as  by  the  statute  4  Geo.  4.  c  41. 
s.  43  ;  and  6  Geo.  4.  c.  110.  s.  45,  *  the 

*  By  which  it  is  enacted,  "  that  when  any  transfer 
of  any  ship  or  Teasel,  or  of  any  share  or  shares  thereof, 
shall  be  made  only  as  a  security  for  die  payment  of  a 
iViht  fir  rtohtt,  est  her  by  irsj  of  mortgage,  nr  of  asnisn 
meat  to  a  trustee  or  trustees,  for  the  purpose  of  seUmg 
the  same  for  the  payment  of  any  debt  or  debts,  then, 
and  in  every  such  case,  the  collector  and  comptroller  of 
the  port  where  the  ship  or  Teasel  is  registered,  shall, 
in  the  entry  in  the  book  of  registry,  and  also  in  the 
indorsement  on  the  certificate  of  registry,  in  manner 
therein-before  directed,  state  and  express  that  such 
transfer  was  made  only  as  a  security  for  the  payment 
of  a  debt  or  debts,  or  oy  way  of  mortgage,  or  to  that 
effect;  and  the  person  or  persons  to  whom  soch 
transfer  shall  be  made,  or  say  other  person  or  persons 
claiming  under  him  or  them,  as  a  mortgagee  or  mort- 
gagees, or  a  trustee  or  trustees  only,  shall  not,  by 
reason  thereof,  be  deemed  to  be  the  owner  or  owners 
of  such  ship  or  vesssl,  share  or  shares  thereof;  nor 


mortgagee  is  not  to  be  deemed  an 
nor  the  mortgagor  as  having  ceased  to  he 
such,  except  by  the  sale  of  the  ship,  for  the 
purpose  of  securing  the  payment  of  the 
debt  for  which  the  transfer  was  made. 

Freight  arises  under  a  contract  by  the 
owners  of  goods  with,  the  owners  of  the 
ship,  and  the  defendants  had  no  authority 
to  demand  or  receive  it,  either  by  the  bank- 
raptor  his  assignees ;  on  the  contrary,  they 
had  express  notice  not  to  pay  it  over.  The 
sum  paid  for  port  charges  and  seamen's 
wages,  cannot  be  deducted  from  the  freight, 
or  made  available  to  the  defendants  by  way 
of  set-off.  The  ship,  and  net  the  freight, 
was  liable  for  those  wages,  and  the  de- 
fendants were  under  no  obligation  to  pay 
them,  nor  had  they  any  authority,  so  to  do. 

Mr.Serjt.  WUdeuoAMr.  Serjt.  Admm* 
now  showed  cause,  and  insisted  tkst  Chance 
was,  at  all  events,  the  equitable  owner  of  the 
ship  on  the  26th  of  January,  when  the  de- 
fendants caused  possession  of  her  to  be 
taken  for  him ;  and  before  she  could  be  re* 
ported  or  discharged,  the  portage  bill,  sea- 
men's wages,  and  other  charges,  must  be 
paid  by  whoever  should  bring  the  ship  into 
the  port  of  London; — she  was  therefore 
net  reported  till  the  10th  of  February  fol- 
lowing. The  captain  was  on  board,  and  was 
the  agent  of  the  owner;  and  if  be  had  paid 
those  demands  out  of  his  own  funds,  and 
which  must,  have  been  discharged  before  the 
goods  could  have  been  delivered,  the 
captain,  in  such  a  case,  would  clearly  have  a 
right  of  set-off,  when  called  on  by  the 
owner  to  account  for  the  freight.  Although 
he  has  no  lien  on  the  ship  or  freight  for  the 
sum  due  to  him  for  his  services,  yet  be  is 
liable  to  the  seamen  for  wages,  and  may  be 
libelled  in  the  Admiralty  Court  in  case  they 
are  not  paid.  If  the  assignees  had  been  on 
board,  or  taken  possession,  they  must  have 
paid  those  demands  on  the  ship,  and  they 
can  consequently  only  claim  to  recover  the 
net,  and  not  the  gross  amountof  freight;  and 
it  appears  that  the  sums  paid  by  the  defen- 

shall  the  person  or  persons  making  such  transfer  be 
deemed,  try  reason  thereof,  to  have  ceased  to  be  an 
owner  or  owners  of  soch  ship  or  vessel,  any  sssse 
than  if  no  such  transfer  had  Deem  made,  except  so 
far  as  may  be  necessary  for  the  purpose  of  rendering 
the  ship  or  ▼easel,  share  or  shares  so  transferred, 
available  by  sale,  or  otherwise,  for  the  payment  of  the 
debt  or  debts,  sv  securing  the  payment  of  which  such 
transfer  shall  have  been  made?' 
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dants  exceed  those  they  have  received  on 
account  of  the  freight.  The  plaintiffs  there- 
fore cannot  be  damnified.      The  statutes 
4  and  6  Geo.  4.  cannot  affect  the  defen- 
dants' rights,  as  an  implied  exception  is 
made  in  favour  of  a  mortgagee,  who  has 
confirmed  his  title  to  the  vessel  by  taking 
possession.     At  any  rate,  it  must  be  pie* 
sumed,  that  the  words  of  those  acts  leave 
the  law  with  respect  to  mortgagees  in  pos- 
session, in  the  same  situation  in  which  it 
stood  before  they  were  passed;  and  in  Ckm~ 
nery  v.  Blackburne,  (1)  it  was  decided,  that 
the  mortgagee  of  a  ship  cannot  maintain  an 
action  for  freight  against  a  third  person  be- 
fore he  takes  possession ;  but  here  he  had 
done  so,  before  her  arrival  in  London*  The 
same  distinction  was  taken  in  Jackson  v. 
Vernon,  {ft)  vis.  that  a  mortgagee  is  not 
liable  for  necessaries  provided  for  the  ship 
before  he  takes  possession.     In  Morrison 
v.  Parsons,  (S)  where  the  owner  of  a  ship 
having  chartered  her  for  a  voyage,  assigned 
her  before  the  voyage,  and  afterwards  as- 
signed the  charter-party  to  another ;  it  was 
decided,  that  the  ship  having  earned  freight, 
the  assignee  of  the  ship  was  entitled  to 
the  freight,  as  incident  to  the  ship,  not- 
withstanding the  assignment  of  the  char- 
ter-party to  another ;  and  in  this  case,  the 
assignment  of  the  policies  on   ship    and 
freight,  and  the  covenant  by  Prince,  that  in 
default  of  payment,  Chance  should  take 
possession  of  her  for  his  own  absolute  use, 
and  that  after  such  default,  Prince  and  all 
those  claiming  under  him,  should  have  no 
right  or  equity  of  redemption,  plainly  show, 
that  at  law,  the  shin  was  absolutely  the  pro- 
perty of  Chance,  and  he  might  make  her  avail- 
able in  any  way  he  thought  proper.    The 
assignees  stand  in  the  situation  of  the  bank- 
rupt, and  the  covenants  of  the  latter,  con- 
tained in  the  bill  of  sale  to  Chance,   as 
applicable  to  the  ship  in  case  of  default, 
exclude  any  legal  claim  which  he  or  his 
assigns  can  set  up    to    the    ship  or  her 
freight— and  are  equally  binding  on  his  as- 
signees.   The  defendants,  therefore,  were 
obliged  to  pay  the  portage  bill  and  seamen's 
wages,  in  respect  of  which,  the  ship  and 
freight  were  liable. — Secondly,  they  were 
not  employed  by  the  bankrupt  or  his  as- 

(1)  1H.BI.  117,  tl 
(?)  Ibid.  114. 
(3)  t  Tarn*.  407. 


signs  to  receive  the  freight,  but  by  the 
mortgagee;  and  having  accounted  to  him 
for  the  freight  received,  they  cannot  be  lia- 
ble to  the  defendants ; — and  lastly,  the 
freight  clearly  belonged  to  the  mortgagee, 
as  when  the  ship  was  assigned  to  him,  to- 
gether with  the  policies,  the  freight  was 
necessarily  included  as  incident  to  the  ship, 
and  whoever  is  entitled  to  the  ship  is  entitled 
to  the  freight  also ;  and  as  the  consideration 
money  was  not  paid  on  the  day  specified  in 
the  conveyance  to  Chance,  his  right  to  the 
ship  became  absolute,  and  he  actually  took 
possession  before  the  freight  was  earned, 
and  continued  in  possession  from  that  time 
down  to  the  discharge  of  the  cargo. 

Mr.  Serjeant  Bosanquet  and  Mr.  Serjeant 
Toddy  in  support  of  the  rule,  made  two 
points :— first,  whether  thedefendants  could, 
under  any  circumstances  be  entitled  to  re- 
ceive the  freight ; — and  secondly,  whether 
the  plaintiffs  could  not  recover  the  amount 
actually  received  by  them  on  account  of 
freight,  although  they  had  paid  a  larger  sum 
for  portage  charges  and  seamen's   wages. 
Although  the  mortgagee  was  in  possession, 
and  might  be  considered  as  the  absolute 
owner  of  the  ship ;  yet  the  mortgagor  must 
still  be  considered  so  far  the  owner,  as  to  be 
entitled  to  receive  the  freight.     He  alone 
was  the  registered  owner,  and  the  true  tide 
must  appear  on  the  face  of  the  register,  as 
the  statute  4  Geo.  4.  provides,  that  when 
any  transfer  shall  be  made  by  way  of  mort- 
gage, the  collector  or  comptroller  must  state 
and  express  that  such  transfer  was  made  by 
way  of  mortgage,  or  to  that  effect ;  and  if 
so,  Chance  must  appear  on  the  face  of  the 
register  to  be  the  mortgagee  only,  and  not 
the  absolute  owner  of  the  ship.    The  ex- 
press object  of  the  statute  was,  that  the 
public  should  know  the  exact  title  every  in- 
dividual had  to  any  ship,  and  that  the  na- 
ture of  the  transfer  should  be  disclosed  on 
the  face  of  tbe  register.  The  defendants  only 
claimed  for  the  mortgagee,  and  although 
they  took  possession  of  the  ship  before  her 
arrival  at  her  homeward  port,  they  should 
have    immediately    afterwards   registered 
themselves  as  absolute  owners.     Tbe  deci- 
sions previous  to  the  passing  of  the  statute  4\ 
Geo.  4.  are  inapplicable,  as  it  was  passed  to  ^ 
put  an  end  to  all  difficulties  that  might  arise 
to  persons  taking  possession,  and  by  which 
the  mortgagee  was  not  to  be  deemed  an 
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owner,  nor  the  mortgagor  as  "having  ceased 
to  be  such.  At  all  events,  die  mortgagee 
cannot  be  entitled  to  freight ;  he  must  be 
content  with  the  shipi  as  thatalone  was  assign- 
ed to  him  as  a  security  for  thedebtdue  to  him 
from  Prince ;  and  not  the  absolute  owner- 
ship,  or  the  incidents  belonging  to  such 
ownership.  Prince  was  liable  to:  be  sued  for 
the  port  charges,  and  by  the  seamen  for 
their  wages;  and  the  defendants  having  re* 
eeived  certain  sums  for  freight,  contend 
that  they  are  not  liable,  as  they  have  paid 
more  on  account  of  the  charges  of  the  vessel : 
But  that  was  done  for  the  accommodation: 
of  the  mortgagee,  and  without  die  authority 
of  the  bankrupt  or  his  assignees)  either  ex- 
press or  implied :  and  it  is  quite  clear,  that 
neither  the  defendants  nor  the  captain  could 
have  a  lien  on  the  freight  for  wages  or  other 
disbursements  on  account  of  the  ship.  These 
charges  therefore -were  paid  by  the  defen- 
dants in  their  own  wrong,  and  they  cannot 
avail  themselves  of  the  set-off,  as  the  bank- 
rupt alone  was  liable  to  the  payment  of  the 
disbursements. 

By  the  Court* — The  defendants  were  the 
agents  of  the  mortgagee  in  possession  ;  and 
the  only  question  is,  whether  they  were  en- 
titled to  receive  monies  due  for  freight  whilst 
they  so  continued  m  possession  of  the  ship. 
It  it  quite  clear,  that  they  could  enforce  the 
payment  of  freight,  as  they  were  not  bound 
to  give  up  the  goods  until  such  freight  had 
been  paid.  If  the  defendants  were  not  entitled 
to  the  freight  when  received  from  the  owners 
of  the  goods,  stilt  they  paid  charges  on  die 
ship,  which  the  owner  himself  would  have 
been  bound  to  pay,  if  he  had  been  in  pos- 
session ;  and  if  so,  the  one  may  be  deducted 
from  the  other,  and  if  the  defendants  paid 
more  for  the  disbursement*  of  the  vessel 
than  they  received  for  freight,  the  plaintiffs 
cannot  be  entitled  to  recover.  If  they 
had  brought  an  action  of  trespass  against 
the  defendants  for  entering  the  ship,  and 
alleged  by  way  of  special  damage,  that 
they  had  been  deprived  of  freight,  it  would 
be  a  good  answer  to  the  action,  to  say,  that 
although  the  defendants  had  received  cer- 
tain sums  for  freight,  yet  that  they  had 
applied  them  in  satisfaction  of  a  debt  which 
the  plaintiffs  themselves  would  have  been 
bound  to  pay.  This  is  an  equitable  action, 
and  there  may  be  a  set-off  against  the  plain- 


tiffs'demand,  or  it  may  be  destroyed  on. 
equitable  grounds ;  for  Lord  Mansfield  has. 
held,  that  if  to  an  action  for  money  had  and 
received,  there  be  an  equitable  answer,  it 
will  destroy  the  plaintiff's  right  to  recover  ; 
and  here  it  appears  to  us  to  be  quite  dear, 
that  the  defence  is  equitable.  The  defen- 
dants paid  the  soma  they  received  for  freight, 
in  satisfaction  of  a  demand  which  the  owner 
of  die  ship  would  have  been  bound  to  pay. 
Although  freight  may  not  be  liable  for  wages, 
yet  the  ship  is,  and  the  party  in  possession 
was  bound  to  pay  what  the  owner  himself 
was  obliged  to  pay ;  and  here,  as  the  defen-. 
dams  paid  move  for  disbursements  than 
they  received  on  account  of  freight,  die 
pkuutifls  had  no  right  of  action  against 
them  to  recover  such  freight.  This  would 
of  itself  be  a  sufficient  answer  to  the  action, 
without  adverting  to  any  of  the  recent 
statutes,  which  must  receive  a  liberal  con- 
struction, as  they  were  passed  for  the  benefit 
of  die  mortgagee,  who  before  was  frequently 
placed  in  a  very  awkward  situation.  But 
after  a  mortgagee  has  taken  posaossicn, 
he  becomes  liable,  and  is  consequendy  en- 
titled to  all  the  benefit  which  might  accrue 
to  the  mortgagor,  and  which  would  only 
attach  in  case  he  were  in  possession.  The 
statutes  4  Geo.  4.  and  6  Geo*  4.  contain  a 
proviso,  that  the  mortgagee  may  take  pos- 
session, for  the  purpose  or  sale,  or  otherwise. 
From  that  it  must  be  inferred,  that  he  may 
use  the  ship  as  he  pleases*  A  mortgagee  is 
justified  in  entering  the  vessel  before  the 
freight  becomes  due,  and  has  no  right  to 
part  with  the  goods  until  the  freight  has 
been  paid ;  and  here,  it  was  paid  vomntarify, 
and  to  die  agents  of  the  mortgagee  in  pos- 
session. This  ease  is  distingmahable  from 
Ohmnery  v.  Blackkme,  as  there,  die  ques- 
tion1 arose  on  the  nature  of  the  contract 
Here,  however,  die  mortgagee  was  in  the 
actual  possession  be/ore  the  freight  became 
due,  which  is  a  most  material  distmctionv. 
Freight  is  not  due  till  the  ship  has  arrived 
at  her  port  of  destination,  and  she  was  taken 
possession  of  by  the  order  of  the  defendants 
below  Gravesend.  This  point  seems  to 
have  been  decided  in  Mom&m  v.  Parana*, 
as  by  the  assignment  of  the  ship,  freight 
not  then  earned  passes  to  the  assignee,  as 
incident  to  the  ship;  .and  if  she  were  lost 
before  she  arrived  in  port,  no  freight  would 
be  earned.     At  all  events,  the  mortgagee 
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bad  an  equitable  interest  in  the  freight, 
and  if  so,  he  had  an  equitable  right  to 
claim  it*  Considering  therefore,  that  the 
late  statutes  were  passed  for  the  benefit 
of  mortgagees,  we  are  of  opinion,  that  the 
defendants  were  justified  in  receiving  the 
freight,  and  have  a  right  to  enjoy  the  fruits 
they  have  obtained  through  the  means  they 
have  pursued  in  acquiring  it  This  rule 
therefore  must  be 

Discharged. 


1826.     > 
.27.3 


BERNEY  9.  ORE  EN. 


Nov 

Where,  in  an  action  of  assumpsit  on  a  spe- 
cial agreement,  the  record  differed  from  the 
declaration  and  issue,  as  to  the  description 
and  prices  of  goods  on  which  the  agreement 
was  founded: — The  Court  refused  to  set 
aside  a  verdict  found  for  the  plaintiff ,  on  the 
ground  of  a  variance  between  the  issue  and 
record,  as  the  mistake  might  have  been 
amended  at  the  trial, 

Mr.  Serjeant  Wilde,  on  a  former  day  in 
this  term,  obtained  a  rule  nut,  that  the  ver- 
dict, which  had  been  found  for  the  plaintiff 
in  this  cause,  and  the  proceedings  subse- 
quent to  the  issue,  might  be  set  aside  for 
irregularity,  on  the  ground  of  a  variance  be- 
tween the  issue  and  record.  He  founded 
his  motion  on  an  affidavit,  which  stated,  that 
the  action  was  brought  on  a  written  agree- 
ment, and  was  tried  before  the  Lord  Chief 
Justice,  at  the  last  Summer  Assizes,  at  War-* 
wick ;  that  the  declaration  was  filed  on  the 
8th  of  June  last,  and  issue  and  notice  of 
trial  delivered  and  given  on  the  24th;  that, 
on  comparing  the  issue  with  the  declaration, 
there  was  a  variance  between  the  special 
counts  which  were  framed  on  the  agreement, 
in  the  description  of  certain  goods  which 
were  to  be  furnished  to  the  plaintiff  by  the 
defendant,  as  well  as  the  prices  charged  for 
them;  that  the  issue  was  afterwards  amend- 
ed, and  made  conformable  to  the  declaration ; 
but  that  the  record  differed  from  both,  as 
to  the  prices  charged,  as  it  corresponded 
with  the  original  agreement. 

Mr.  Serjeant  Vaughan  now  showed  cause, 

and  submitted  that,  as  the  case  had  been 

tried  on  the  merits,  the  verdict  could  not 

be  set  aside  on  a  mere  technical  objection. 

Vol.  V.  C.P. 


In  Jones  v.  Tatham,  (1)  the  Court  refused 
to  grant  a  new  trial  in  an  action  of  trespass, 
on  the  ground  of  a  variance  between  the 
Nisi  Prius  record  and  the  issue  delivered  y 
the  mistake  being  in  the  issue,  and  the  record 
agreeing  with  the  declaration :  and  in  Doe 
dem.  CotteriU  v.  Wylde,{%)  the  Court  of 
King's  Bench  refused  to  set  aside  a  verdict  in 
ejectment,  on  the  ground  that  there  was  a 
variance  between  the  description  of  the  pre- 
mises in  the  Nisi  Prius  record  upon  which 
the  plaintiff  recovered,  and  the  issue ;  it  not 
being  stated  how  the  premises  were  de- 
scribed in  the  declaration  delivered. 

By  the  Court* — There  is  no  ground  for 
this  application.  In  Doe  dem*  CotteriU  v, 
Wylde,  the  Court  said,  they  suspected  that 
the  premises  were  properly  described  in  the 
declaration ;  and  that  if  so,  it  was  the  duty 
of  the  defendant  to  have  returned  the  issue, 
as  not  corresponding  with  the  declaration. 
So,  in  Jones  v.  Tatham,  the  Court  said,  the, 
issue  delivered  is.no  record;  and  being 
incorrect,  the  defendant  need  not  have  ac- 
cepted it.  If  an  application  had  been  made 
to  the  Judge  at  the  trial,  in  this  case,  he  would 
have  allowed  the  mistake  to  be  amended 
immediately ;  but  the  agents  in  town  could 
not  instruct  their  client  in  the  country. 
If  they  had  been  at  the  assizes,  there  would 
have  been  no  difficulty  whatever.  The  va- 
riance was  not  of  such  a  nature  as  to  require 
a  nonsuit ;  and  the  defendant's  attorney 
ought  not  now  to  be  allowed  to  take  the 
objection,  and  more  particularly  so,  as  the 
amendment  might  have  been  made  without 
the  least  difficulty  at  the  trial. 

Rule  discharged  with  costs. 


1826 
Nov 


.28.3 


WADE  AND  WIVK  0.  WADS. 


An  affidavit  of  debt,  that  the  defendant 
was  indebted  to  the  plaintiff  for  money  had 
and  received  by  the  defendant,  to  and  for 
the  use  of  Ann,  the  wife  of  the  plaintiff,  for- 
merly Ann  W.  spinster,  is  insufficient ;  as  it 
should  hope  stated,  that  the  money  was  re- 
ceived by  the  defendant  before  the  marriage  ; 
and  the  affidavit  being  made  by  the  husband 

(1)  a  Taunt  634. 

(2)  3  Barn.  &  Aid.  47f . 
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alone,  and  process  sued  out  by  husband  and 
wife : — Held,  that  the  variance  was  fatal; 
and  the  Court  directed  the  bail  bond  to  be 
cancelled,  and  refused  to  allow  a  supple- 
mental affidavit, 

Mr.  Serjeant  Wilde,  on  a  former  day  in 
this  term,  obtained  a  rule  nisi,  that  the  bail 
bond,  which  had  been  given  by  the  defen- 
dant in  this  cause,  might  be  delivered  up  to 
be  cancelled,  and  that  a  common  appearance 
might  be  entered,  on  the  ground  of  the  in- 
sufficiency of  the  affidavit  of  debt,  which 
was  in  the  following  terms: — "Charles 
Henry  Wade,  of  &c.  maketh  oath  and  saith, 
that  Thomas  Wade  is  indebted  to  him  the 
said  C.  H.  Wade,  in  the  sum  of  7,000/.  for 
money  had  and  received  by  the  said  Thomas 
Wade,  to  and  for  the  use  of  Ann,  the  wife 
of  the  said  Charles  Henry  Wade,  formerly 
Ann  Wade,  spinster."  The  learned  Ser- 
geant also  submitted,  that  there  was  a  ma- 
terial variance  between  die  affidavit  to  hold 
to  bail,  and  the  process ;  the  latter  being 
in  the  names  of  the  husband  and  wife,  and 
the  former  sworn  by  the  husband  alone.  At 
all  events,  the  affidavit  should  have  stated, 
that  the  money  was  received  by  the  defen- 
dant before  the  intermarriage ;  and  the  debt 
is  not  legally  due  to  the  husband  alone,  as 
it  would  survive  to  the  wife,  and  is  there- 
fore due  to  her  and  her  husband  jointly ;  and  in 
Runtsey  v.  George,  (1)  it  was  held,  that  the 
husband  alone  cannot  be  the  petitioning  cre- 
ditor to  support  a  commission  of  bankruptcy, 
in  respect  of  a  debt  composed  partly  of  a 
sum  of  money  due  to  him  in  his  own  right, 
and  partly  of  a  sum  due  to  his  wife  dum 
sola. 

Mr.  Serjeant  Taddy  now  showed  cause, 
on  an  affidavit  which  stated,  that  a  warrant 
was  granted  to  arrest  the  defendant  in  this 
cause  on  the  29th  August  last,  and  that  the 
bail  bond  was  executed  on  the  8th  Septem- 
ber following ;  and  that  as  the  present  appli- 
cation was  not  made  until  the  24th  instant, 
it  was  too  late  to  object  to  the  affidavit  of 
debt,  the  defendant  having  given  a  bail 
bond : — and  he  relied  on  the  cases  of  Nor- 
ton v.  Danvers,  (2)  D*  Argent  v.  V'want,  (3) 
and  Chapman  v.  Snow.  (4)    But  the  affidavit 

(1)  1  Made  &  Selw.  176. 
(I)  7  T.  R.  375. 

(3)  1  East,  330. 

(4)  1  Bos.  &  Pul.  139. 


is,  in  point  of  strictness,  correct,  as  it  is 
stated,  that  the  defendant  is  indebted  to  the 
plaintiff  for  money  had  and  received  by  the 
former  to  the  use  of  the  plaintiff's  wife ;  and 
if  it  were  received  before  marriage,  the  hus- 
band and  wife  must  sue  jointly,  which  they 
have  done ;  and  if  it  were  not  received  until 
after  the  marriage,  the  husband  and  wife 
might  sue  jointly,  or  the  husband  alone ;  as 
in  Comyns' Digest,  (tit.  Baron  and  Feme,  X.) 
it  is  laid  down,  that  in  actions  for  a  profit 
accrued  during  the  coverture  to  the  hus- 
band, in  right  of  his  wife,  the  husband  may 
sue  alone,  or  join  with  his  wife :  so,  where 
the  wife  is  the  meritorious  cause  of  action, 
the  husband  alone  can  sue,  or  the  husband 
and  wife  may  join,  though  damages  only  are 
recovered. 

By  the  Court. — We  are  of  opinion,  that 
this  affidavit  is  insufficient  and  defective. 
The  common  form,  in  all  the  books  of  prac- 
tice in  similar  cases,  states  the  money  to  be 
received  before  the  marriage;  and  the  defen- 
dant could  not  be  indebted  to  the  plaintiff 
alone,  if  the  money  was  advanced  by  the 
wife  previously  to  the  marriage.  The 
affidavit  should  be  explicit  and  positive. 
At  all  events,  there  is  a  variance  between 
the  affidavit  and  process,  as  the  writ  was 
sued  out  in  the  name  of  the  husband  and 
wife ;  and  the  affidavit  was  made  by  the 
husband  alone. 

Mr.  Serjeant  Taddy  applied  for  leave  to 
file  a  supplemental  affidavit,  which  the 
Court  refused,  and  ordered  the  role  to  be 
made 

Absolute,  with  costs. 


MUNHIHG8  V.  LENNOX. 


1826.    ") 
Nov.  28.  S 

A  defendant  cannot  add  pleas  in  an  action 
of  covenant,  after  the  plaintiff  has  obtained 
judgment  on  demurrer,  after  argument  on 
some  of  the  pleas  which  had  been  originally 
filed. 

This  was  an  action  of  covenant  on  a  char* 
ter-party  of  affreightment,  to  which  the  de- 
fendant pleaded  eighteen  pleas,  to  two  of 
which  the  plaintiff  demurred;  and,  after 
argument,  obtained  judgment. 
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Mr.  Serjeant  Faughan,  on  a  former  day 
in  this  term,  obtained  a  rule  nisi  to  add  two 
other  pleas,  on  an  affidavit  which  stated 
that  a  circumstance  had  been  discovered 
since  the  former  pleas  were  filed,  and  argu- 
ment on  those  demurred  to. 

Mr.  Serjeant  Toddy  now  showed  cause, 
and  submitted,  that  it  was  too  late  to  file 
any  additional  pleas,  particularly  after  ar- 
gument on  two  of  the  former,  and  the 
plaintiff  had  obtained  judgment  on  them  : 
and  the  roll  having  been  brought  into  Court, 
and  made  up,  and  judgment  entered  accord- 
ingly— 


The  Court  held,  that  such  an  application 
had  never  been  before  made ;  that  the  de- 
fendant should  have  been  aware  of  the  na- 
ture of  his  defence  to  the  action  before  he 
had  pleaded ;  that  it  would  tend  to  defeat 
justice,  if  he  were  allowed  to  add  new  pleas ; 
and  that  it  could  not  be  done  after  demur- 
rer to  some  of  those  which  had  been  origi- 
nally put  in ;  that  the  policy  of  allowing 
double  pleas  was,  where  the  defence  was 
doubtful ;  but  here,  the  defendant  pleaded 
no  less  than  eighteen  pleas  in  the  first  in- 
stance, two  of  which  the  Court  had  decided 
to  be  bad  after  argument. 

Rule  discharged. 


REGULA  GENERALIS. 


Michaelmas  TVrm,  7  Geo.  4. 

It  is  ordered,  that  from  and  after  the  last  day  of  this  term,  in  every 
case  wherein  notice  shall  be  given  of  justifying  the  bail  before  put  in,  or 
either  of  them,  the  names  and  descriptions  of  such  bail  shall  be  inserted  ; 
and  that  it  shall  not  be  sufficient  to  state  generally,  that  the  bail  before  put 
in,  (without  naming  them,)  intend  to  justify ;  and  that  in  default  thereof,  the 
bail  shall  not  be  permitted  to  justify. 

W.  D.  BEST, 
J.  A.  PARK, 
J.  BURROUGH, 
S.  GASELEE. 


END  OF  MICHAELMAS  TEKM.  18t6. 
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LINDSAY  9.  UirBBRT. 


The  assignee  of  an  insolvent  debtor  must 
be  considered  as  standing  in  the  same  situa- 
tion as  the  assignee  of  a  bankrupt.  Where, 
therefore,  the  former  accepted  a  lease  of  pre- 
mises occupied  by  the  insolvent,  from  the  pro- 
visional assignee,  and  retained  it  five  months, 
and  endeavoured  to  let  the  premises,  but  failed 
in  so  dome  :—Held,  that  this  did  not  amount 
to  an  absolute  acceptance  of  the  lease  by  him; 
and  the  jury  having  found,  that  he  had  not 
retained  it  an  unreasonable  time,  the  Court 
refused  to  disturb  their  verdict. 

This  was  an  action  of  covenant,  and 
brought  to  recover  half  a  year's  rent  of  a 
house  at  Paddiogton. 

At  the  trial,  before  the  Lord  Chief  Jus- 
tice, at  Westminster,  at  the  Sittings  after 
the  last  term,  it  appeared  that  a  base  of 
the  premises  was  granted  by  the  plaintiff*  to 
one  BiddeU  in  1823,  at  the  yearly  rent  of 
90L  payable  quarterly;  that  Biddell  be- 
came insolvent  in  1825,  and  that  the  defen- 
dant was  appointed  his  assignee,  and  had 
obtained  the  lease  in  question  from  the  pro- 
visional assignee  of  the  Insolvent  Debtors' 
Court.  The  defendant  pleaded,  that  the 
estate,  right,  title  and  interest  of  Biddell  did 
not  vest  in  the  defendant,  as  the  plaintiff 
had,  in  his  declaration,  alleged ;   on  which 


issue  was  joined.  It  also  appeared,  that 
the  defendant  had  the  lease  in  his  pos- 
session from,  December  1 825,  till  May  1 826 ; 
that  he. put  a  person  in  possession,  and  in- 
structed him  to  let  the  house ;  that  several 
offers  had  been  made  by  different  persons 
to  take  it,  none  of  which  had  been  accepted. 
The  plaintiff's  agent  afterwards  made  an 
application  to  the  defendant  for  rent,  and 
he  said,  he  would  pay  it  if  he  could  make 
any  thing  by  the  house  ;  but  he  afterwards 
returned  the  lease  to  the  agent,  who  accord- 
ingly let  the  premises  to  another  person. 
His  Lordship  left  it  to  the  jury  to  say, 
whether,  under  the  circumstances,  the  de- 
fendant took  die  lease  absolutely  or  condi- 
tionally, and  whether  he  had  retained  it  an 
unreasonable  time: — they  found,  that  he 
had  only  taken  it  conditionally,  ns  he  had 
merely  promised  to  pay  the  rent  in  case  the 
lease  should  turn  out  to  be  beneficial ;  and 
that  he  had  not  retained  it  for  an  unreason- 
able time ;  and  a  verdict  was  entered  for 
him  accordingly. 

Mr.  Serjeant  Toddy  now  applied  for  a 
rule  nisi,  that  this  verdiet  might  be  set 
aside,  and  a  verdict  entered  for  the  plaintiff) 
for  half  a  year's  rent,  according  to  leave  given 
at  the  trial ;  and  he  relied  on  the  case  of 
Crofts  v.  Pick,  (1)  where  it  was  held,  that 

(1)  8  B.  Moore,  384 ;  s.  c.  1  Bin* .  354. 
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an  officer  of  the  Insolvent  Debtors'  Court, 
who  has  been  appointed  to,  and  accepted 
the  office  of  provisional  assignee  under  the 
Insolvent  Debtors'  Act,  58  Geo.  8.  c.  102, 
must  by  such  assignment  be  taken  to  have 
consented  to  accept  the  estate  and  other 
property  of  the  insolvent,  within  the  mean- 
ing of  the  18th  section  of  that  statute,  as 
he  has  no  discretion  to  refuse  such  assign- 
ment. Although  in  Turner  v.  Richard- 
son, (2)  where  the  assignees  of  a  bankrupt 
advertised  a  lease  of  premises,  of  which  the 
bankrupt  was  the  lessee,  for  sale  by  auction, 
without  stating  themselves  to  be  the  owners, 
or  that  they  were  possessed  thereof;  and 
no  bidding  being  offered,  they  never  took 
possession  of  the  premises :  it  was  held, 
that  this  was  no  more  than  an  experiment 
to  ascertain  the  value,  and  whether  the 
lease  might  be  beneficial  to  the  creditors  or 
not ;  and  did  not  amount  to  an  assent  on  the 
part  of  the  assignees,  to  take  the  term:  yet 
here,  the  defendant  did  more,  as  he  not  only 
put  a  man  in-  possession,  and  offered  to  let 
the  house,  but  retained  the  lease  for  more 
than  five  months. — All  the  authorities  on  this 
subject  are  to  be  found  in  the  late  case  of 
Copland  v.  Stephens,  (8)  where  the  distinc- 
tion was  taken,  vis.  that  the  general  assign- 
ment of  a  bankrupt's  personal  estate  under 
his  commission,  does  not  vest  a  term  of 
years  in  his  assignees,  unless  they  do  some 
act  to  manifest  their  assent  to  the  assign- 
ment ; — and  here,  enough  appears  to  show, 
that  the  defendant  accepted  the  assignment. 
At  all  events,  it  must  be  considered  as  an 
acceptance  by  him  of  the  insolvent's  interest 
in  the  lease ;  as  he  not  only  took  it  from 
the  provisional  assignee,  but  treated  it  as 
his  own,  and  offered  to  retain  it,  if  he  could 
make  any  thing  by  it. 

By  the  Court. — There  appears  to  us  to 
be  no  ground  to  disturb  this  verdict.  The 
assignee  of  an  insolvent  debtor  must  be  con- 
sidered as  standing  in  the  same  situation  as 
the  assignee  of  a  bankrupt.  In  Crofts  v. 
Pick,  the  property  was  assigned  to  the  pro- 
visional assignee  as  the  officer  of  the  Court ; 
but  here,  the  lease  was  assigned  by  that 
officer  to  the  defendant.  The  case  of  Turner 
v.  Richardson  is  decisive  to  show,  that  a 


(t)  7  East,  335. 

(3)  1  Barn.  &  Aid.  593. 


mere  acceptance  of  a  lease  will  not  vest  it 
in  the  assignee :  if  it  did,  he  would  be  bound 
to  take  property  which  would  tend  to  create 
claims,  rather  than  liquidate  the  debts  of 
the  bankrupt  or  insolvent.  The  interest  of 
the  latter  cannot  be  taken  to  be  conveyed, 
until  his  assignee  has  done  some  unequivo- 
cal act  amounting  to  an  absolute  acceptance. 
It  was  properly  left  to  the  jury  to  say, 
whether,  under  the  circumstances,  the  de- 
fendant had  accepted  the  lease ;  and  also 
whether  he  had  kept  possession  of  it  an  un- 
reasonable time.  They  found,  that  he  had 
not ;  and  he  certainly  had  done  no  more 
than  was  done  in  Turner  v.  Richardson,  as 
he  merely  took  the  lease  to  make  the  best 
of  the  property;  and  when  he  found  he 
could  not  let  the  premises,  he  returned  the 
lease  to  the  plaintiff's  agent,  who  afterwards 
obtained  a  tenant  for  them ; — and  it  would  be 
too  much  for  us  to  turn  a  conditional  into 
an  absolute  acceptance. 

Rule  refused. 


1827 
Jan.  24 


;.} 


HEAD  r.  WHITEHEAD. 


Where  the  late  sheriff  levied  goods  under 
an  execution,  and  returned  that  they  remained 
in  his  hands  for  want  of  buyers ;  and  four  se- 
veral writs  of  distringas  were  issued  to  the 
succeeding  sheriff,  and  under  which  issues 
were  levied, — the  Court  directed  the  sheriff  to 
proceed  to  a  sale,  and  pay  over  the  proceeds 
to  the  party  at  whose  suit  the  execution  was 
sued  out. 

Mr.  Serjeant  Wilde  applied  for  a  rule, 
calling  on  the  Sheriff  of  York  to  show  cause 
why  he  should  not  sell  certain  goods  accord- 
ing to  four  several  writs  of  distringas,  which 
had  been  issued  for  that  purpose  ;  and  that 
the  proceeds  might  be  paid   over  to   the 

Slaintiff.  He  founded  his  motion  on  affi- 
avits,  which  stated,  that  a  fieri  facias  had 
been  sued  out  by  the  plaintiff  against  the 
defendant  in  Hilary  term  1825,  and  which 
had  been  duly  executed  by  the  late  sheriff, 
who  had  returned  that  the  goods  levied 
under  it,  remained  in  his  hands  for  want  of 
buyers ;  that  four  several  writs  of  distringas 
had  been  since  issued  to  the  present  sheriff, 
for  the  purpose  of  compelling  the  late  she- 
riff to  sell ;  that  the  first  distringas  was 
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issued  in  Hilary  term  1626,  under  which 
40*.  were  levied ;  41.  under  the  2d ;  and 
that  there  had  been  two  since,  the  last  of 
which  was  sued  out  on  the  1 7th  November 
last. — The  learned  Serjeant  referred  to  the 
case  of  Raban  v.  Plaistow,  (1)  where  it  was 
decided,  that  the  statute  10  Geo.  S.  c.  50. 
extends  to  all  writs  of  distringas ;  and  it  is 
there  said,  that  the  practice  is,  that  if  a  she* 
riff  in  office  returns  a  cepi  corpus,  and  will 
not  bring  in  the  body,  though  he  remains 
in  office,  an  attachment  shall  go  against 
him ;  but  if  he  is  gone  out  of  office,  an  at- 
tachment shall  not  issue  against  his  succes- 
sor, the  new  sheriff,  who  did  not  make  the 
return  of  cepi  corpus ;  but  a  distringas  is 
the  method  of  enforcing  him  to  bring  in  the 
body.  He  submitted,  that  under  the  cir- 
cumstances, the  sheriff  should  have  come 
forward,  and  acted  bond  fide ;  and  that  if 
he  had  done  so,  the  plaintiff  would  have  re- 
ceived the  fruits  of  his  execution  more  than 
twelve  months  since,  when  he  was  justly  en- 
titled to  them. 

Mr.  Serjeant  Cross  showed  cause  in  the 
first  instance,  on  affidavits,  stating  that  the 
defendant  had  become  a  bankrupt;  and 
that  a  petition  had  been  presented  to  the 
Lord  Chancellor  praying,  that  the  plaintiff 
might  not  receive  the  amount  of  the  sums 
levied  on  the  defendant  under  the  execution ; 
and  he  stated,  that  the  sheriff  had  the  money 
ready,  and  was  willing  to  pay  it  into  court. 

By  the  Court. — The  sheriff  has  not  shown 
us  that  the  bankruptcy  took  place  before 
the  levy;  and  it  was  his  duty  to  have 
brought  all  the  facts  fully  and  clearly  be- 
fore us  ;  and,  under  the  circumstances,  we 
are  clearly  of  opinion,  that  he  is  entitled  to 
no  indulgence.  There  is  no  doubt  but  that 
there  has  been  a  juggle  or  contrivance  by  the 
sheriff's  officer,  to  keep  the  plaintiff  out  of 
his  money.  The  writ  appears  to  have  been 
executed  in  January  1825,  and  it  was  the 
duty  of  the  late  sheriff  to  have  sold  under  it, 
and  paid  the  proceeds  over  to  the  plaintiff; 
and  as  he  did  not  do  so,  the  present  sheriff, 
as  his  successor,  was  accordingly  called  on 
to  compel  him  to  do  his  duty.  It  also  ap- 
pears, that  no  less  than  four  writs  of  dis- 
tringas have  been  issued,  and  yet  nothing 
has  been  done.     But  it  is  said,  that  a  pe- 


tition has  been  presented  to  the  Lord  Chan- 
cellor, praying,  that  the  money  may  not  be 
paid  over  to  the  plaintiff.  But  we  are  not 
informed  of  the  grounds  of  that  petition,  nor 
even  whether  the  defendant  became  bank- 
rupt before  the  execution. — The  sheriff 
has  been  guilty  of  the  most  unpardonable 
delay,  by  not  having  acted  on  the  first  dis- 
tringas ;  and  it  was  his  duty  to  have  ac- 
counted for  not  having  done  so; — and  it 
would  be  too  much  for  us,  under  such  ge- 
neral affidavits  as  he  has  produced,  to  allow 
the  money  to  be  paid  into  court.  This 
rule,  therefore,  must  be  made 

Absolute,  with  costs,  (2) 


1827.  > 
Jan.  26.  y 


RUTHVEN  V.  BROWN,  ESQ. 


The  notice  formerly  required  to  be  given  to 
the  Judge  who  tried  the  cause,  two  days  be- 
fore moving  for  a  new  trial,  is  now  dispensed 
with. — In  an  action  against  the  Warden 
of  the  Fleet  for  an  escape  of  a  prisoner,  it 
was  proved  that  he  was  out  on  a  day  rule  ; 
and  the  jury  found  that  he  did  not  return 
within  the  rules  before  twelve  at  night  of  the 
day  on  which  he  obtained  such  rule : — The 
Court  refused  to  disturb  the  verdict,  or  grant 
a  new  trial. 

This  was  an  action  on  the  case,  and 
brought  against  the  defendant  as  warden  of 
the  Fleet  Prison,  for  the  escape  of  a  person 
named  Haselden,  who  had  been  committed 
to  his  custody  in  execution,  at  the  suit  of 
the  plaintiff. — At  the  trial,  before  the  Lord 
Chief  Justice,  at  the  Sittings  after  the  last 
term,  it  appeared  that  Haselden  had  been 
seen  at  Salder's  Wells  Theatre,  between  the 
hours  of  10  and  11  at  night.  For  the  de- 
fendant, it  was  proved  that  he  was  out  on  a 
day  rule  at  the  time  in  question,  and  his 
Lordship  left  it  to  the  jury  to  say,  whether  he 
returned  within  the  rules  before  12  o'clock  at 
night.  They  found  that  he  did  not,  and  ac- 
cordingly gave  a  verdict  for  the  plaintiff. 

Mr.  Serjeant  Vaughan,  (and  Mr.  Serjeant 
Lawes,  and  Mr.  Serjeant  Wilde  were  with 
him,)  now  applied  for  a  rule  nisi,  that  this 
verdict  might  be  set  aside  and  a  new  trial 
granted ;  when 


(1)5  Butt.  2726. 


(?)  See  *  W.  SauncL  47,  n.  (2) 
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The  Lord  Chief  Justice  observed,  that 
he  had  received  no  notice  of  the  applica- 
tion; but  that  the  Court  wished  it  to  be 
understood,  that  such  notice  would  be  dis- 
pensed with  in  future,  as  it  was  pro- 
ductive of  the  greatest  inconvenience  to  the 
parties,  as  well  as  the  Judge  before  whom 
a  cause  was  tried ;  as  a  notice  was  now 
given  in  almost  every  case,  whether  a  motion 
was  intended  to  be  made  or  not.  That  by  a 
rule  of  the  Court  of  King's  Bench,  a  party 
in  custody  of  the  marshal,  and  out  on  a  day 
rule,  was  obliged  to  return  within  the  rules  of 
that  prison  before  nine  at  night,  on  the  day  for 
which  such  rule  was  obtained.  That  it  was 
desirable  to  have  a  similar  rule  in  this  court, 
and  as  the  jury  had  found  that  Haselden 
did  not  return  within  the  rules  before  12  at 
night,  there  was  no  reason  to  disturb  the 
verdict;  and  more  particularly  so,  as  the 
person  at  whose  house  he  lodged,  might  have 
been  called  as  a  witness  to  show  at  what 
time  he  returned,  and  as  the  warden  was 
secured  by  the  sureties  for  the  party  in 
custody. 

Rule  refused. 


1827. 
Jan.  26. 


} 


SARAH  WICK,  WIDOW,  V. 
HODGSON. 


The  following  instrument  was  signed  by  a 
broker,  viz.  "  Received  of  the  defendant  Si. 
for  letting  a  house  for  a  term  of  7  years,  the 
defendant  to  take  the  fixtures  at  a  valuation 
if  accepted  as  tenant ;  if  not,  then  the  Si.  to 
be  returned: — Held,  that  such  instrument 
required  a  stamp,  as  the  nature  <of  the  con* 
tract  could  not  be  ascertained  without  its  pro- 
duction at  the  trial. 

This  was  an  action  of  assumpsit,  and 
brought  by  the  plaintiff  to  recover  certain 
fixtures,  goods,  wares  and  merchandizes, 
bargained  and  sold  by  her  to  the  defendant. 
At  the  trial,  before  the  Lord  Chief  Justice  at 
Guildhall,  at  the  Sittings  after  the  last  term, 
it  appeared,  that  the  plaintiff  was  the  out- 
going, and  the  defendant  the  in-coming  tenant 
of  a  house  in  which  the  plaintiff  had  no 
further  interest,  her  term  having  expired ; 
but  as  the  defendant  expressed  a  wish  to 
take  the  fixtures,  she  said  that  he  might  do 
so,  if  he  could  agree  with  the  original  land- 
lord ;  and  the  broker  who  valued  them  for 


the  plaintiff,  was  called  as  a  witness,  when 
a  written  instrument  was  put  in  for  the 
defendant,  signed  by  the  broker,  and  which 
was  to  the  following  effect : — 

"  Received  of  the  defendant  the  sum  of 
Si.  for  letting  a  house  to  him,  (being  the 
house  No.  58,  King-street,  Borough,  for  a 
term  of  seven  years ;  the  defendant  to  take 
the  fixtures  at  a  valuation,  if  he  be  accepted 
as  tenant,  and  in  the  event  of  his  not  being 
accepted  as  tenant,  then  the  Si.  to  be  re- 
turned." 

An  objection  to  this  receipt  was  then 
taken  by  the  defendant's  counsel,  on  the 
ground  that  it  was  an  agreement  of  demise  ; 
and  the  case  of  Corder  v.  Drakeford{\) 
was  relied  on,  where  it  was  held,  that  if  a 
lease  in  writing  contained  a  contract  for  the 
purchase  of  goods,  it  cannot  be  given  in 
evidence  to  prove  the  sale  of  goods,  unless 
it  were  stamped  with  a  lease  stamp. — This 
objection  his  Lordship  overruled,  it  appearing 
that  the  plaintiff  had  no  interest  whatever  in 
the  house,  and  that  the  words  in  the  receipt 
implying  that  the  Si.  was  for  letting  the 
house  to  the  defendant,  were  introduced  by 
mistake,  as  the  fixtures  were  only  to  be 
taken  in  case  the  landlord  should  consent 
to  his  becoming  tenant.  Another  objec- 
tion was  then  taken  for  the  defendant, 
that  the  receipt  must  be  considered  an 
agreement  to  purchase  fixtures,  and  as 
such  required  a  stamp,  not  being  exempted 
from  the  stamp  duty  by  the  55  Geo.  S. 
c.  1 84.  sched.  part  2.  (which  exempts  any 
memorandum,  letter,  or  agreement,  made 
for  or  relating  to  the  sale  of  any  goods, 
wares,  or  merchandize,  from  the  payment  of 
stamp  duties,)  on  the  ground  that  fixtures 
are  not  goods,  wares  or  merchandize ;  and 
the  case  of  Zee  v.  Risdon  was  relied  on,  (2) 
where  it  was  held,  that  the  price  of  fixtures 
to  a  house  cannot  be  recovered  under  a  de- 
claration for  goods  sold  and  delivered  ;— on 
which  his  Lordship  directed  a  nonsuit,  re- 
serving leave  to  the  plaintiff  to  apply  to  set 
it  aside,  and  that  a  verdict  might  be  entered 
for  her,  in  case  the  Court  should  be  of  opi- 
nion that  she  was  entitled  to  recover. 

Mr.  Serjeant  Vaughan  now  moved  ac- 
cordingly, and  submitted  that  the  instru- 


(1)  3Taunt.S82. 

(2)  7  id.  188. 
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ment  drawn  up  by  the  broker  must  be  con- 
sidered as  a  mere  memorandum,  and  more 
particularly  so,  as  he  was  employed  by  the 
plaintiff  alone,  and  did  not  act  as  the  agent 
of  both  parties ;  and  if  so,  it  required  no 
stamp.  In  Lee  v.  Risdon,  the  action  was 
brought  by  the  landlord,  who  had  an  interest 
in  the  house.  Here,  however,  the  plaintiff 
had  none,  and  the  authority  of  that  case 
seems  to  be  impeached  by  Pitt  v.  Shew,  (3) 
where  in  trespass,  the  declaration  was  for 
taking  goods,  chattels  and  effects :  it  was 
held,  that  the  plaintiff  might  recover  the 
value  of  the  fixtures  under  these  words ; — 
and  Lord  Chief  Justice  Abbott  said,  "  I 
am  of  opinion,  that  the  value  of  these  fix- 
tures may  be  recovered  under  the  terms 
mentioned  in  the  declaration,  '  goods,  chat- 
tels and  effects.'  '  Fixtures  may  be  taken  in 
execution  under  a  fieri  facias,  which  con- 
tains similar  words.  They  are  not  distrain- 
able,  not  being  severable  from  the  freehold; 
and,  for  that  reason,  not  being  capable  of 
being  restored  in  the  same  plight  in  which 
they  were  before  severance*"  Now,  if  all 
the  fixtures  had  been  taken. down  and  left 
in  a  room  at  the  time  of  the  bargain,  they 
would  clearly  be  considered  as  goods  and 
wares,  and  as  such,  within  the  exception  in 
the  55  Geo.  S.  The  terms  on  which  the 
fixtures  were  to  be  taken  might  have  been 
explained  by  parol,  and  the  broker  might 
have  stated  what  they  were,  as  he  was  not 
the  agent  of  both  parties ; — and  in  order 
to  constitute  an  agreement,  there  must  be  a 
mutuality  of  contract ;  and  here  the  land- 
lord was  no  party  to  the  agreement,  and  the 
plaintiff  had  no  interest  whatever  in  the 
premises  she  was  about  to  leave.  On  these 
grounds,  this  nonsuit  ought  to  be  set  aside, 
and  a  verdict  entered  for  her,  or  at  all  events 
she  is  entitled  to  a  new  trial. — But 

By  the  Court. — The  broker  must  be  con- 
sidered as  the  agent  of  both  parties,  and  the 
memorandum  drawn  up  by  him  was  evidence 
of  an  agreement  between  them.  It  was 
impossible  to  get  at  a  knowledge  of  the 
transaction  without  the  production  of  that 
instrument  \  and  SL  had  actually  been  paid 
down  by  the  defendant  in  part  performance. 
Fixtures  cannot  be  considered  as  goods 
within  the  meaning  of  the  Stamp  Act,  and 

(3)  4  Bun.  &  Aid.  206. 


although  they  may  be  recovered  in  trespass 
under  the  word  effects,  yet  as  the  memo- 
randum was  in  writing,  it  certainly  ought  to 
have  been  stamped,  and  more  particularly 
so  as  it  was  in  the  nature  of  an  agreement 
between  an  out-going  and  in-coming  tenant* 
It  appears  by  the  receipt,  that  the  plaintiff 
had  an  interest  in  the  house ;  at  all  events, 
if  the  defendant  was  not  to  be  accepted  as 
tenant,  the  3/.  he  had  paid  were  to  be  return- 
ed to  him  ;  and  if  no  previous  notice  had 
been  given  to  the  landlord,  he  might  have 
continued  to  hold.  We  are  therefore  clearly 
of  opinion  that  this  memorandum  or  agree- 
ment required  a  stamp,  and  consequently 
that  this  nonsuit  must  stand* 

Rule  refused. 


1827      7 
Jan.  26.  J    ""  ••  M0MAU- 

A  promise  or  agreement  by  a  bankrupt  to 
pay  a  deU  after  he  has  obtained  his  cert^Kate^ 
must  be  in  writing,  and  signed  by  mm,  in  order 
to  comply  with  the  terms  of  the  statute  6 
Oeo.4.  c.  16.  s.  131  ;  which  enacts,  that  a 
bankrupt  shall  not  be  liable  on  a  promise  to 
pay  a  debt  discharged  by  hie  certificate,  «*> 
less  such  promise  be  made  in  writing,  signed 
by  the  bankrupt,  cr  by  some  person  authorized 
by  htm  m 

Mr.  Serjeant  Toddy  in  the  last  term,  ob- 
tained a  rule  calling  on  the  plaintiff  to  show 
cause,  why  the  bail  bond  which  had  been 
given  by  the  defendant  in  this  cause,  should 
not  be  delivered  up  to  be  cancelled,  on  the 
ground  that  the  debt  for  which  the  action 
was  brought,  had  accrued  before  the  bank- 
ruptcy of  the  defendant,  who  had  since  ob- 
tained his  certificate.  He  founded  his  mo- 
tion on  an  affidavit  of  the  defendant,  which 
stated  that  a  commission  of  bankruptcy  was 
issued  against  him  on  the  4th  July  last; 
that  he  was  afterwards  duly  declared  a  bank- 
rupt, and  obtained  his  certificate  on  the  1 8th 
September  following.  That  he  was  ar- 
rested by  the  plaintiff  in  mis  action  on  the 
20th,  for  a  debt  due  before  the  commission 
was  issued;  and  that  me  defendant  believed 
that  the  plaintiff  knew  he  had  obtained  his 
certificate. 

Mr.  Serjeant  Vaughan  afterwards  showed 
cause,  on  an  affidavit  of  the  plaintiff  which 
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stated  that  the  defendant  had  promis- 
ed to  pay  the  plaintiff  shortly  after  the 
commission  had  issued,  bat  it  not  appear- 
ing whether  such  promise  had  been  made 
in  writing,  the  Court  said  they  would  not 
interfere  on  motion,  but  directed  an  issue  to 
try  the  fact,  imposing  on  the  plaintiff  the 
terms  of  going  to  trial  instanter;  and  the 
rule  was  accordingly  stayed  until  the  day 
after  the  trial  should  have  taken  place. 

The  cause  was  accordingly  tried  before  the 
Lord  Chief  Justice,  at  Guildhall,  at  the  Sit- 
tings after  the  last  term,  when  the  plaintiff 
produced  a  letter,  the  body  of  which  was 
proved  to  be  in  the  hand-writing  of  the  de- 
fendant, but  there  was  no  signature  by  him, 
nor  any  date ;  on  which  his  Lordship  directed 
a  nonsuit,  on  the  ground  that  the  letter  was 
not  such  a  promise  or  agreement,  as  fell 
within  the  meaning  of  the  statute  6  Geo.  4. 
c.  16.  s.  131.  (1) 

Mr.  Serjeant  Faughan  now  applied  for  a 
rule  nisi  that  this  nonsuit  might  be  set  aside, 
and  a  verdict  entered  for  the  plaintiff,  or  a 
new  trial  granted.  Although  the  statute 
6  Geo.  4.  provides,  that  a  bankrupt  shall  not 
be  liable  on  a  promise  to  pay  a  debt  discharged 
by  his  certificate,  unless  such  promise  be  in 
writing  and  signed  by  him ;  yet  the  letter  in 
question  was  sufficient  to  answer  that  pur- 
pose, as  the  terms  it  contained  were  proved 
to  be  in  the  hand-writing  of  the  bankrupt ; 
and  in  Schneider  v.  Norris,  (£)  a  bill  of  par- 
cels, in  which  the  name  of  the  vendor  was 
printed,  and  that  of  the  vendee  written  by 
the  vendor,  was  held  to  be  a  sufficient 
memorandum  of  the  contract  within  the 
statute  of  frauds,  to  charge  the  vendor : 
and  Lord  Ellenborough  there  said!  "  I  can- 

(1)  By  which  it  is  enacted, "  that  no  bankrupt,  aftet 
hia  certificate  shall  have  been  allowed,  under  any 
present  or  future  commission,  shall  be  liable  to  pay 
or  satisfy  any  debt,  claim,  or  demand,  from  which 
he  shall  have  been  discharged  by  virtue  of  such  cer- 
tificate, or  any  part  of  such  debt,  claim  or  demand, 
upon  any  contract,  promise,  or  agreement,  made,  or 
to  be  made,  after  the  suing  out  of  the  commission, 
unless  such  promise,  contract,  or  agreement  be  made 
in  writing  signed  by  the  bankrupt,  or  by  some  per- 
son thereto  lawfully  authorized  in  writing  by  such 
bankrupt." 

(2)  %  Mau.  &  Selw.  286. 
Vol.  V.  C.P. 


not  but  think,  that  a  construction,  which 
goes  the  length  of  holding,  that  in  no  case, 
a  printing  or  any  other  form  of  signature 
could  be  substituted  in  lieu  of  writing, 
would  be  going  a  great  way,  considering 
how  many  instances  may  occur  in  which  the 
parties  contracting  are  unable  to  sign.  If 
indeed  this  case  had  rested  merely  on  the 
printed  name,  unrecognized  by,  and  not 
brought  home  to  the  party,  as  having  been 
printed  by  him  or  by  his  authority,  so  that 
the  printed  name  had  been  unappropriated 
to  the  particular  contract,  it  might  have  af- 
forded some  doubt,  whether  it  would  not 
be  entrenching  upon  the  statute  to  have  ad- 
mitted it.  But  here  there  is  a  signing  by  the 
party  to  be  charged,  by  words  recognizing 
the  printed  name,  as  much  as  if  he  had  sub- 
scribed his  mark  to  if,  which  is,  strictly, 
the  meaning  of  signing,  and  by  that  the 
party  has  incorporated  and  avowed  the 
thing  printed  to  be  his.  He  has,  by  his 
hand-writing,  said,  I  acknowledge  what  I 
have  written  to  be  for  the  purpose  of  ex- 
hibiting my  recognition  of  the  within  con- 
tract. It  appears  to  me,  therefore,  that  the 
printed  name  thus  recognized,  is  a  signature 
sufficient  to  take  this  case  out  of  the 
statute.1' — But 

By  ike  Court — The  question  is  not  only 
whether  the  promise  should  be  in  writing, 
but  whether  the  signature  of  the  party  to 
the  instrument  in  which  such  promise  is 
contained,  should  not  also  be  in  writing,  in 
order  to  comply  with  the  terms  of  the 
statute.  Now,  it  is  quite  clear  that  there 
was  no  signature  by  the  defendant  to  the 
letter  in  question,  and  the  statute  requires 
the  consent  or  agreement  to  be  signed  by 
the  bankrupt.  The  clause  in  question  was 
intended  for  wise  purposes,  and  if  the  de- 
fendant had  made  his  mark,  it  would  have 
been  sufficient,  if  it  had  been  attested  at  the 
time.  But  here,  there  was  neither  mark 
nor  signature,  nor  did  any  date  appear,'  by 
which  it  could  be  shown  at  what  time  the 
letter,  was  written  : — and  as  there  was  no 
signature  by  the  party,  it  does  not  fall 
within  the  statute,  and  the  nonsuit  must 
therefore  stand. 

Rule  refused* 
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DENT  0.  HATHAWAY. 


A  rule  for  an  attachment  having  been 
granted  against  a  witness  for  not  attending  a 
trial  on  his  subpoena,  he  must  not  only  swear 
that  he  was  taken  ill  in  court,  but  that  he 
did  not  absent  himself  with  a  view  that  his 
testimony  should  be  withholden  or  kept  back. 

Mr.  Serjeant  Wilde,  on  a  former  day  in 
this  term,  obtained  a  rule  nisi  for  an  at- 
tachment against  a  person  by  the  name  of 
Harding,  for  not  attending  a  subpoena.  He 
founded  his  motion  on  an  affidavit,  which 
stated  that  Harding  had  been  subpoenaed  to 
attend  as  a  witness  in  the  above  cause, 
which  was  tried  before  the  Lord  Chief  Jus- 
tice, at  the  last  Sittings  for  Middlesex : 
and  that,  on  his  being  called  on  his  sub- 
poena, he  did  not  appear. 

Mr.  Serjeant  Vaughan  now  showed  cause 
on  an  affidavit  of  Harding,  which  stated 
that  he  attended  at  Westminster  on  the  1st, 
3d,  4th  and  5th  of  December.  That  he 
was  also  present  on  the  6th,  when  the  cause 
was  called  on,  but  that  he  felt  distressed 
by  heat  and  pressure.  That  he  was  subject 
to  plethora,  and  had  an  attack  on  that  day, 
when  he  was  bled  by  his  medical  attendant ; 
and  that  he  had  remained  under  his  care  until 
the  14th  December. 

The  Court  held,  that  this  affidavit  was 
insufficient,  as  it  ought  to  have  stated  that 
the  witness  did  not  absent  himself  with  a 
view  that  his  testimony  should  be  with* 
holden  or  kept  back  : — but  they  ordered 
the  rule  to  be  discharged  on  payment  of  the 
costs  of  the  application. 

Rule  discharged  accordingly. 


1837.     > 
Jan.  39.  J    TATt0R  v'  C0HEN- 

Several  creditors  of  a  bankrupt,  agreed,  at 
a  public  meeting,  that  an  attorney  should  be 
appointed  on  their  behalf,  and  that  the  ex- 
penses should  be  borne  by  such  creditors  in 
the  usual  way: — Held,  that  each  creditor 
was  separately  answerable ;  and,  in  an  ac- 
tion brought  by  the  attorney  against  one  of 
such  creditors  for  his  proportion  of  his  bill  of 


costs, — that  another  who  had  paid  his  propor- 
tion was  admissible  as  a  witness  to  prove  that 
the  other  creditors  had  promised  to  contri- 
bute according  to  the  agreement  entered  into 
at  such  meeting. 

This  was  an  action  of  assumpsit  upon  an 
attorney's  bill,  and  brought  to  recover  the 
sum  of  34/.,  being  the  proportion  dne  from 
the  defendant  to  the  plaintiff  in  respect  of 
an  account  of  305/.  for  business  done  by 
the  plaintiff  in  the  matter  of  Moss,  a  bank- 
rupt, from  the  7th  May  to  the  7th  July 
1835.  The  declaration  contained  counts  for 
work  and  labour  as  an  attorney,  and  the 
common  money  counts. 

At  the  trial,  before  Mr.  Justice  Gaselee, 
at  Guildhall,  at  the  Sittings  after  the  last 
Trinity  term,  it  appeared  that  in  the  early 
part  of  the  year  1835,  one  Abraham  Moss 
became  bankrupt ;  that  at  the  first  meeting 
under  the  commission,  a  meeting  of  such 
bond  fide  creditors  as  could  be  ascertained, 
was  called,  when  the  following  resolutions 
were  drawn  up  and  signed  by  twelve  of 
such  creditors,  viz. : — 

"  At  a  meeting  of  some  of  the  creditors 
of  Abraham  Moss,  held  at  the  Baptist  Head 
Coffee-house,  Aldermanbury,  9th  of  May, 
1835. 

"  A.  R.,  Esq.  Chairman." 

1st.  "  The  gentlemen  present  having 
every  reason  to  suppose  that  fraudulent 
proofs  have  been,  and  will  be  endeavoured 
to  be  made,  upon  the  estate : — Resolved, 
that  it  is  necessary,  by  every  means,  to  en- 
deavour to  prevent  the  same. 

3nd.  "  That  Mr.  M.,  or  some  other  effi- 
cient barrister,  be  employed  on  behalf  of 
the  bond  fide  creditors,  to  protect  the  inte- 
rests of  the  estate. 

3rd.  "  That  Mr.  T.  and  Mr.  H.  be  soli- 
cited to  become  attornies  of  the  estate,  and 
be  supported  by  the  bond  fide  creditors  in 
their  election  thereto,  or  that  they  act  ge- 
nerally for  the  bond  fide  creditors,  as  may  be 
thought  requisite. 

"  That  the  expenses  of  the  above,  be 
borne  by  the  creditors  present,  or  such  as 
may  hereafter  come  into  their  measures,  in 
the  usual  way.  But,  that  any  creditor  be 
allowed  to  withdraw  his  name  after  the 
meeting  of  to-morrow  under  the  commis- 
sion." 
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It  also  appeared,  that  the  defendant  aU 
tended  at  the  meeting  when  the  above  reso- 
lutions were  made ;  and  together  with  the 
other  creditors  of  Moss,  authorized  the 
plaintiff  to  conduct  the  business  for  them, 
and  they  all  signed  their  names  to  the  re- 
solutions but  the  defendant,  who  refused  to 
do  so,  the  meeting  being  on  a  Saturday 
evening,  which,  he  stated,  was  the  com- 
mencement of  his  sabbath,  but  he  stated 
that  he  was  perfectly  willing  to  bear  his  pro- 
portion. 

For  the  plaintiff  a  person  by  the  name 
of  Deacon  and  one  of  Moss's  relations,  who 
had  signed  the  above  resolutions,  was  called 
to  prove  the  promise  by  the  defendant  to 
contribute,  and  who  was  once  liable  to  the 
plaintiff  for  the  proportionate  share  of  his 
bill,  when  it  was  objected  that  his  testimony 
could  not  be  received,  as  he  was  interested 
in  the  event  of  the  suit,  the  plaintiff  not 
having  given  him  a  release ;  on  which  the 
plaintiffs  counsel  declared  that  the  plaintiff 
had  no  claim  whatever  on  the  witness,  as 
he  had  paid  his  proportion  of  the  expenses 
for  which  the  bill  in  question  was  made  out, 
which  the  witness  himself  corroborated. 

The  learned  Judge,  on  this  statement 
being  made,  allowed  the  witness  to  be  ex- 
amined, and  the  jury  found  a  verdict  for 
the  plaintiff,  damages  24/. 

Mr.  Serjeant  Vaughan%  in  the  last  term, 
obtained  a  rule  nut,  that  this  verdict  might 
be  set  aside,  and  a  nonsuit  entered;  and 
submitted,  that  as  by  the  terms  of  the  reso- 
lutions, the  creditors  of  Moss  were  made 
rateable  to  the  plaintiff  in  proportion  ac- 
cording to  their  respective  debts,  the  witness 
Deacon,  who  was  one  of  such  creditors,  was 
interested  in  the  event  of  the  suit,  although 
he  had  paid  the  plaintiff  his  proportion,  as 
he  might  be  still  called  on  to  contribute  a 
further  sum  in  case  the  plaintiff  should  not 
recover  the  defendant's  share.  Suppos- 
ing there  were  four  creditors  only,  who 
engaged  to  pay  257.  each,  and  an  action  were 
brought  against  one,  it  would  be  the  object 
of  the  others  to  make  him  contribute  his 
•proportion ;  and  if  a  verdict  should  be  found 
for  him,  the  plaintiff  would  be  entitled  to 
recover  $SL  6s.  &<L  from  each  of  the  other 
three,  instead  of  251.  which  each  of  the  four 
were  originally  bound  to  pay.  The  question 
is,  whether  the  different  shares  or  propor- 
tion of  the  expenses  were  to  be  exceeded  or 


diminished  by  die  loss  or  failure  of  the  con- 
tribution of  one  of  the  creditors  of  Moss  who 
signed  the  resolutions : — in  Brown  v.  Brown, 
( 1 )  in  an  action  on  a  joint  contract  against  two, 
one  who  had  suffered  judgment  by  default, 
was  held  not  to  be  admissible  as  a  witness 
against  the  other,  to  prove  that  he  joined 
in  the  contract;  because,  if  the  plaintiff  suc- 
ceeded in  the  action,  the  witness  would 
obtain,  by  means  of  his  own  testimony,  con- 
tribution against  the  others. 

Mr.  Serjeant  Wilde  now  showed  cause.— 
As  the  plaintiff  had  actually  received  a  cer- 
tain sum  from  the  witness  as  his  proportion 
of  the  expenses  attending  Moss's  bankrupt- 
cy, he  was  clearly  competent  to  show  that 
the  defendant  had  agreed  to  pay  his  pro- 
portion. The  case  of  Brown  v.  Brown  is 
inapplicable  to  the  present,  as  there,  the 
witness  was  a  party  to  the  record,  and  a  co- 
contractor  with  the  defendant.  This,  how- 
ever, is  not  a  joint  contract,  but  the  parties 
signing  or  agreeing  to  the  resolutions,  made, 
themselves  separately  liable.  The  creditors 
of  Moss  agreed  to  pay  the  expenses  in  pro- 
portion to  the  amount  of  their  debts ;  and 
the  plaintiff,  as  their  solicitor,  undertook  to 
conduct  the  business  on  these  terms.  Each, 
therefore,  is  liable  for  his  own  proportion 
and  no  more,  and  the  witness  having  paid 
his,  there  was  an  end  of  ihe  liability.  He 
only  undertook  to  pay  his  own  proportion 
and  not  the  defendant's.  In  Hudson  v.  Ro- 
binson, (2)  which  was  an  action  of  assumpsit 
for  non-delivery  of  copperas,  and  for  money 
had  and  received  ;  and  the  defendant  plead- 
ed in  abatement  the  nonjoinder  of  A  and 
B ;  it  was  held,  that  A  was  a  competent 
witness  for  the  plaintiff,  to  prove  that  the 
defendant  was  never  authorized  by  the  part- 
ners to  make  the  contract,  and  that  he  re- 
ceived the  money  to  his  own  use ;  and  the 
case  of  Brown  v.  Brown  was  not  cited  or 
adverted  to,  and  was  altogether  distinguish- 
able from  it,  as  there,  the  party  offered  as 
a  witness  was  one  of  the  defendants  on  the 
record.  In  Copham  v.  Goldney,  (3)  the 
defendant  pleaded  in  abatement,  that  A 
and  others  were  jointly  liable ;  and  it  was 
held,  that  A  was  a  competent  witness  for 
the  plaintiff  to  disprove  the  plea.  Here,  the 
witness  had  paid  the  whole  of  his  propor- 

(1)  4  Taunt.  75t. 

(2)  4  Maul.  &  Selw.  475. 

(3)  S  Stark.  N.  P.  G.  414. 
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tion  to  the  plaintiff  before  he  was  called  at 
the  trial,  and  he  could  have  no  possible  in- 
terest in  the  result,  because  each  of  Moss's 
creditors  was  severally  liable  for  his  own  pro- 
portion only ;  and,  although  it  may  be  said, 
that  he  was  interested  in  increasing  the  num- 
ber of  contributors  to  diminish  his  own  share, 
yet,  as  the  plaintiff  had  agreed  with  him  and 
all  the  other  contributors,  except  the  defen- 
dant, as  to  the  sum  each  was  to  pay,  and 
had  received  from  the  witness  and  the  others 
such  amount  in  full  of  all  demands  against 
each,  such  payment,  on  a  receipt  being  given, 
amounted  to  a  release,  and  removed  the  in- 
terest, which  before  the  number  and  claims 
were  ascertained,  the  witness  might  have 
had  in  increasing  that  number.  The  plain* 
tiff,  in  his  bill,  made  the  defendant  a  co- 
contributor,  and  it  was  his  duty  to  see 
that  all  were  equally  and  legally  bound; 
and  he  cannot  charge  others  if  he  has  been 
guilty  of  a  failure  of  duty.  Each  party 
was  charged  according  to  his  separate  pro- 
portion, and  the  plaintiff  having  received 
the  amount  from  some,  is  fully  satisfied  as 
to  them ;  and,  therefore,  seeks  to  recover 
from  the  defendant  his  share  or  proportion, 
and  if  he  fail  to  do  so,  he  can  have  no  re- 
medy against  those  from  whom  he  has  re- 
ceived satisfaction.  The  plaintiff  received 
the  various  sums  from  each  of  the  creditors 
with  full  knowledge  of  all  the  facts,  and 
thereby  renounced  all  further  claims  on  them, 
and  if  so,  the  witness  was  already  released  in 
point  of  law.  If  several  creditors  employ 
one  attorney  to  act  for  them,  he  acts  on  their 
separate  credit,  and  has  his  remedy  by 
action  against  each  ;  and  here  the  creditors 
undertook  to  contribute  in  the  usual  way, 
that  is,  that  they  should  each  stand  on  their 
own  responsibility.  If  the  defendant  had 
considered  the  contract  as  joint,  he  would 
have  pleaded  in  abatement ;  but  as  he  agreed 
to  contribute  proportionably  with  the  other 
creditors  who  signed  the  resolutions,  he  is 
clearly  liable,  as  he  is  neither  a  party  to 
the  record,  nor  can  he  be  considered  as  a 
joint  contractor. 

Mr.  Serjeant  Vaughan,  in  support  of  the 
rule,  insisted,  that  although  the  plaintiff  had 
renounced,  any  claim  that  he  might  have 
had  on  the  witness,  still  that  it  did  not 
render  him  competent ;  and  that  it  is  a  well- 
known  principle,  that  however  small  the 
amount  of  interest  may  be,  it  renders  a 


party  incompetent.  Here,  however,  the 
witness  had  a  direct  interest,  and  it  would 
operate  as  a  fraud  on  the  others  if  his  tes- 
timony could  be  received,  as,  if  the  plaintiff's 
demand  was  to  be  satisfied  by  numbers,  one 
might  say  that  he  had  undertaken  to  pay  a 
limited  proportion  only.  Although  it  has 
been  said  that  the  persons  who  signed  the 
resolutions  were  not  joint  contractors,  as 
each  was  answerable  to  a  certain  extent — 
yet,  as  they  undertook  to  contribute  in  the 
usual  way,  it  does  not  follow  that  each  was 
to  be  liable  for  a  certain  proportion ;  and, 
by  making  the  defendant  liable,  the  witness 
would  reduce  his  own.  The  plaintiff,  if  he 
thought  proper,  might  have  released  htm 
from  any  sum  to  which  he  might  have  been 
liable,  in  case  the  defendant  had  obtained  a 
verdict ;  and  there  must  not  only  be  a  re- 
lease in  law,  but  in  fact ;  and  as  the  witness 
was  called  to  diminish  his  own  proportion, 
by  making  another  liable  to  contribute,  his 
testimony  ought  not  to  have  been  received, 
and  without  which  the  plaintiff  could  not 
have  been  entitled  to  recover. 

By  the  Court— We  subscribe  to  the  doc- 
trine laid  down  in  Brown  v.  Brown,  viz.  that 
the  intent  need  not  be  confined  to  the  party 
sued,  or  on  the  record,  as  if  by  his  testimony 
he  would  render  another  liable  to  contribution 
he  cannot  be  admitted  as  a  witness.  Brown 
v.  Brown  was  not  impugned  in  Hudson  v. 
Robinson,  as  there,  the  party  tendered  as  a 
witness  could  in  no  event  have  had  an  in- 
terest ;  and  Lord  Ellenborough  there  said, 
"  This  action  has  been  decided  against  the 
defendant,  he  is  not  thereby  precluded  from 
suing  the  other  partners  for  contribution, 
provided  he  can  establish  by  evidence  his 
claim  against  them  as  partners.  The  record 
in  this  action  will  not  operate  as  an  estoppel 
against  him  on  that  occasion,  because  there 
is  no  mutuality  out  of  which  the  estoppel 
can  legally  grow,  and  without  a  mutuality 
there  can  be  no  estoppel.  It  is  no  objec- 
tion to  his  suing,  that  this  record  shows  he 
was  not  a  partner.  If  it  could  be  used  for 
that  purpose,  the  objection  might  be  good ; 
but  this  record  can  only  be  used  as  a  medium 
of  proof  to  show  that  the  now  defendant 
has  paid  a  certain  sum  of  money."  But 
here,  the  ground  on  which  we  found  our 
our  opinion  is,  that  the  testimony  of  the 
witness  was  properly  received,  as  his  situ- 
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atfon  could  not  be  altered  by  the  verdict. 
If  the  plaintiff  had  a  claim  on  him,  and 
stated  at  the  trial  that  he  would  not  enforce 
it,  it  would  not  destroy  the  interest  of  the 
witness ;  but,  he  stated,  that  he  had  no  claim 
-on  him  whatever  at  the  time  he  was  called. 
The  liability  of  Moss's  creditors  to  the  ex- 
penses, depends  on  the  terms  of  the  fourth 
resolution*,  viz.  that  the  expenses  should  be 
borne  by  them  in  the  usual  way ;  and  it 
was  not  shown  what  the  usual  way  is.  We 
must,  therefore,  look  to  parol  evidence,  and 
the  conduct  of  the  parties  is  most  mate- 
rial. It  appears  that  each  considered  him- 
self separately  answerable  according  to  the 
proportion  of  their  respective  debts  or  de- 
mands on  the  bankrupt,  and  that  it  was  not 
to  be  varied  by  any  circumstances  that  might 
happen  thereafter  ;  and  one  did  not  under- 
take to  be  responsible  for  the  solvency  of 
the  others :  and  if  we  were  to  hold  that  he 
was,  people  would  be  extremely  careful  how 
they  attended  meetings  of  this  nature. 
The  plaintiff,  by  charging  the  witness  with 
his  proportion,  and  receiving  the  amount 
from  him,  understood  that  he  was  altogether 
discharged ;  and  the  clear  understanding  of 
all  the  parties  was,  that  each  should  be  an- 
swerable for  his  proportion  of  the  expenses, 
whether  the  others  paid  their  proportion  or 
not.  On  these  grounds  we  are  of  opinion 
that  the  witness  was  admissible,  and  that 
the  defendant  is  liable  on  his  promise  to 
contribute  his  fair  proportion,  whether  the 
other  creditors  had  paid  or  satisfied  the 
plaintiffor  not.  This  rule  therefore  must  be 

Discharged. 


1827.     > 
Jan.  31.  3 


BIRB  V.  LS  COMTB  DB  MOREAU. 


The  58th  section  of  the  statute  6  Geo.  4. 
c.  16.  only  gives  a  plaintiff  a  right  to  prove 
the  costs  of  an  action  under  the  commission, 
where  he  has  obtained  judgment  against  a 
party  who  afterwards  becomes  bankrupt. 

Where*  therefore,  a  defendant  obtained  a 
verdict,  and  the  plaintiff  became  bankrupt 
before  judgment  was  signed : — Held,  that  the 
firmer  might  sue  out  execution  for  the  costs, 
although  the  bankrupt  had  previously  obtained 
his  certificate. 

Mr.  Serjeant  Toddy,  on  a  former  day  in 
this  term,  obtained  a  rule  calling  on  the  de- 


fendant to  show  cause  why  the  wrtt  of  fori 
facias,  issued  and  executed  in  this  cause, 
should  not  be  set  aside,  and  why  the  sum 
of  51/.  15*.,  in  the  hands  of  the  sheriff  of 
Middlesex,  should  not  be  paid  over  to  the 
plaintiff.  He  founded  his  motion  on  an 
affidavit,  which  stated  that  the  plaintiff 
sought  to  recover  from  the  defendant  the 
sum  of  330/.,  the  amount  of  three  several 
bills  of  exchange  drawn  by  one  J.  B.  Petitt 
upon,  and  accepted  by  the  defendant,  and  in- 
dorsed to  the  plaintiff;  which  were  all  dated 
and  purported  to  be  drawn  at  Paris;  that  at 
the  trial,  before  the  Lord  Chief  Justice,  at 
Guildhall,  at  the  Sittings  after  the  last  Trinity 
term,  the  defendant  produced  evidence  to 
show  that  the  drawer  of  the  bills  was  in 
England  at  the  time  they  were  drawn,  and 
not  at  Paris  ;  upon  which  his  Lordship  told 
the  jury,  that  if  they  were  satisfied  the  bills 
were  drawn  in  England,  to  find  a  verdict 
for  the  defendant ;  and  that  a  verdict  was 
found  for  him  accordingly;  that  a  com- 
mission of  bankruptcy,  dated  the  22d  Au- 
gust 1826,  was  issued  and  awarded  against 
the  plaintiff,  under  which  he  was  declared 
a  bankrupt,  and  passed  his  final  examina- 
tion on  the  6th  October  1826;  and  that 
he  obtained  his  certificate  under  the  com- 
mission, which  was  allowed  on  the  9th 
November  following;  that  final  judgment 
upon  the  verdict  was  signed  on  the  14th 
December  last,  and  a  writ  of  fori  facias  is- 
sued thereupon,  returnable  in  eight  days  of 
fit.  Hilary  in  this  term ;  and  that  by  virtue 
of  that  writ,  the  sheriff  of  Middlesex  levied 
on  the  19  th  of  this  present  month  for  561.15s. 
on  goods  acquired  by  the  plaintiff  subse- 
quently to  the  allowance  of  his  certificate, 
and  which  sum  still  remains  in  the  hands 
of  the  sheriff. 

Mr.  Serjeant  Vaughan  now  showed  cause, 
and  contended  that  the  costs  in  question  were 
not  proveable  as  a  debt  under  the  plain- 
tiff's commission ;  and  if  so,  that  execution 
might  issue  against  him  notwithstanding  his 
certificate,  as  the  statute  6  Geo.  4.  c.  16. 
s.  58.*  only  gives  to  plaintiffs  the  right  to 

*  By  which  it  is  enacted,  "  That  if  any 
plaintiff,  in  any  action  at  law  or  suit  in  equity, 
or  petition  in  bankruptcy  or  lunacy,  shall  have 
obtained  any  judgment,  decree,  or  order, 
against  any  person  who  shall  thereafter  become 
bankrupt,  for  any  debt  or  demand,  in  respect 
of  which,  such  plaintiff  or  petitioner  snail 
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prove  under  commissions  the  costs  of  actions 
in  which  they  shall  have  obtained  judgment 
against  persons  who  shall  become  bank- 
rupts. This  clause,  therefore,  does  not  in 
any  manner  make  the  defendant's  costs  of 
an  action,  after  verdict,  proveable  under  a 
plaintiffs  commission,  when  such  plaintiff 
has  become  bankrupt  between  the  time  of 
obtaining  die  verdict  and  signing  final  judg-  , 
ment :  and  there  is  no  other  clause  in  the 
act  to  show  that  such  costs  are  proveable 
under  the  commission. 

Mr.  Serjeant  Toddy  in  support  of  his 
rule.  The  only  question  is,  whether  the  costs 
or  damages  consequent  on  the  verdict  found 
for  the  defendant,  can  be  considered  as 
barred  by  the  plaintiffs  certificate,  or  were 
proveable  under  the  commission.  Although 
the  6  Geo.  4.  c.  16.  s.  68.  provides,  that  if 
a  plaintiff  shall  have  obtained  judgment 
against  any  person  who  shall  thereafter  be-  x 
come  bankrupt,  such  plaintiff  shall  be  en- 
titled to  prove  for  the  costs,  although  they 
shall  not  have  been  taxed :  yet  it  appears 
to  be  impracticable,  as  both  in  practice  and 
in  fact,  the  judgment  on  a  verdict  cannot 
be  said  to  be  obtained  until  the  costs  are 
taxed.  Here,  however,  the  costs  were 
proveable  under  the  commission,  and  if 
so,  the  plaintiff's  certificate  is  a  bar.  In 
Ex  parte  Charles,  (1)  where  a  plaintiff,  in 
an  action  for  a  breach  of  promise  of  mar- 
riage, having  recovered  damages  against 
a  trader,  who,  between  verdict  and  judg- 
ment, committed  an  act  of  bankruptcy, 
it  was  held,  that  the  debt  due  on  the  judg- 
ment, after  it  was  entered  up,  was  not  a 
good  petitioning  creditor's  debt  whereon 
to  found  a  commission  against  such  trader : 
and  in  Watts  v.  Hart,  (2)  this  Court  de- 
termined, that  if  a  plaintiff  becomes  bank- 
rupt after  a  nonsuit  at  Nisi  Prius,  and  be- 
fore the  judgment  of  nonsuit;  the  costs  of  the 
nonsuit  are  a  debt  provtable  under  the  com- 
mission; and  here,  as  the  defendant  ob- 
tained a  verdict  before  the  bankruptcy, 
and  the  plaintiff  obtained  his  certificate  be- 

prove  under  the  commission,  such  plaintiff  or 
petitioner  shall  also  be  entitled  to  prove  for 
the  costs  which  he  shall  have  incurred  in  ob- 
taining the  same,  although  such  costs  shall 
not  have  been  taxed  at  the  time  of  the  bank- 
ruptcy/* 


(1)1 


14  East,  197. 
Bos.  &  Pol.  134. 


fore  judgment,  the  certificate  operates  as  a 
bar:  at  all  events,  the  damages  may  be 
said  to  be  contingent  on  the  event  of  the 
judgment  being  signed ;  and  if  so,  this  case 
falls  within  the  66tht  section  of  the  statute. 
— But, 

By  the  Court. — There  was  no  debt  prove- 
able under  the  commission  until  it  was  ma- 
tured by  the  judgment.  The  66th  section 
of  the  statute  does  not  apply  to  this  case, 
as  the  debt  was  not  contracted  before  the 
issuing  of  the  commission,  or  even  ascer- 
tained; but  the  plaintiff  was  made  debtor 
by  a  proceeding  in  invitum:  and  if  the 
66th  section  could  be  applicable,  there 
would  be  no  reason  for  the  introduction  of 
the  68th,  which  provides,  that  if  nplamtif 
shall  have  obtained  judgment  against  any 
person  who  shall  thereafter  become  bank- 
rupt, such  plaintiff*  shall  be  entitled  to  prove 
for  the  costs,  although  they  shall  not  have 
been  taxed.  In  Walker  v.  Barnes,  (3)  it 
was  held,  that  if  a  plaintiff,  after  verdict 
found  for  the  defendant,  but  before  judg- 
ment signed,  became  bankrupt,  the  costs 
are  not  a  debt  proveable  under  the  commis- 
sion, and  execution  for  them  may  issue 
against  him  notwithstanding  his  certificate. 
As,  therefore,  the  66th  section  is  not  appli- 
cable to  the  present  question,  and  the  68th 
does  not  make  the  defendant's  costs  of  an 
action,  after  verdict,  proveable  under  a  plain- 
tiffs commission    where  he  has  become 

f  By  which  it  is  enacted,  "  That  if  any 
bankrupt  shall,  before  the  issuing  of  the  com- 
mission, have  contracted  any  debt  payable 
upon  a  contingency  which  shall  not  have  hap- 
pened before  the  issuing  of  such  commission, 
the  person  with  whom  such  debt  has  been 
contracted,  may,  if  he  think  fit,  apply  to  the 
Commissioners  to  set  a  value  upon  such  debt, 
and  the  Commissioners  are  thereby  required 
to  ascertain  the  value  thereof,  and  to  admit 
such  person  to  prove  the  amount  60  ascer- 
tained^ and  to  receive  dividends  thereon; 
or  if  such  value  shall  not  be  so  ascertained 
before  the  contingency  shall  have  happened, 
then  such  person  may,  after  such  contingency 
shall  have  happened,  prove  in  respect  of  such 
debt,  and  receive  dividend  with  the  other 
creditors,  not  disturbing  any  former  divi- 
dends ;  provided  such  person  had  not,  when 
such  debt  was  contracted,  notice  of  any  act  of 
bankruptcy  by  such  bankrupt  committed/* 

(3)  1  ftfanb.  346. 
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a  bankrupt  between  verdict  and  judgment ; 
and  as  there  is  a  material  distinction  to  be 
drawn  between  the  case  of  a  plaintiff  and 
defendant,  this  rule  must  be 

Discharged. 


much  to  allow  him  to  have  the  cause  tried 
in  his  own  county.  They  therefore  ordered 
the  rule  to  be 


18 
Jan 


127.     > 
.  81.   § 


JENKINS  V.  THE  SHERIFF  OF 
GLOUCESTERSHIRE. 


The  Court  will  not  allow  the  venue  to  be 
'  changed  in  an  action  for  an  escape,  although 
all  the  witnesses  for  the  plaintiff,  as  well  as 
defendant,  resided  in  the  county  to  which  it 
was  sought  to  be  removed;  and  the  officer 
who  permitted  the  escape  had  offered  to  pay 
the  plaintiff  any  reasonable  sum  for  his  neg- 
ligence in  having  permitted  the  escape. 

This  was  an  action  for  an  escape. 

Mr.  Serjeant  Peake,  on  a  former  day, 
obtained  a  rule  nisi,  to  change  the  venue 
from  London  to  Gloucester,  on  an  affidavit 
of  the  under-sheriff,  who  stated,  that  the 
defendant  would  be  put  to  considerable  ex- 
pense in  obtaining  witnesses  and  bringing 
them  to  London  ;  and  the  officer  who  per- 
mitted the  escape,  swore  that  he  had  offered 
to  pay  the  plaintiff  any  sum  that  he  might 
reasonably  require  from  him  ;  and  the  de- 
fendant himself  swore  that  he  believed  that 
all  the  witnesses  resided  in  Gloucestershire. 

Mr.  Serjeant  Wilde  was  now  about  to 
show  cause,  when  the  Court  called  on 

Mr.  Serjeant  Peake  to  support  his  rule. 
He  admitted  that  the  venue  could  not  be 
changed  without  the  special  leave  of  the 
Court ;  but,  as  all  the  witnesses  for  the 
plaintiff  and  defendant  resided  in  the  county 
of  Gloucester,  where  the  escape  took  place, 
they  would,  in  the  exercise  of  their  discre- 
tion, grant  the  application  ;  and,  more  par- 
ticularly so,  as  the  only  necessary  witness 
in  London  was  the  person  to  prove  an  office- 
copy  of  the  judgment,  the  party  having  been 
charged '  in  execution  at  the  time  of  the 
escape. — But 

The  Court  said,  that  this  was  one  of  the 
last  cases  in  which  they  would  allow  the 
venue  to  be  changed;  that  the  real  de- 
fendant was  the  sheriff's  officer  who  per- 
mitted the  escape,  and  that  it  would  be  too 


Discharged  with  costs. 
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MORRISON  V.    MUSPRATT  AND 
OTHERS. 


A  party  effecting  a  policy  on  a  life  insu- 
rance, is  bound  to  disclose  every  material  cir- 
cumstance with  respect  to  the  state  of  health 
of  the  person  whose  life  is  meant  to  be  in- 
sured. Where,  therefore,  it  appeared,  that 
a  medical  person  had  attended  such  person 
shortly  before  the  execution  of  the  policy,  but 
which  was  not  disclosed  to  the  office,  and  he 
was  not  called  as  a  witness,  in  an  action 
brought  on  the  policy, — the  Court  granted  a 
new  trial. 

This  was  an  action  on  a  policy  of  insu- 
rance, effected  by  the  plaintiff  with  the  de- 
fendants, as  directors  of  the  Pelican  Life 
Assurance,  in  April  1828,  for  1000/.  on  the 
life  of  a  lady  named  Elgin. 

At  the  trial,  before  Lord  Chief  Justice 
Abbott,  at  the  last  Assizes  at  Lincoln,  it  ap- 
peared that  Mrs.  E.  died  in  April  1824; 
and  for  the  plaintiff,  a  medical  man  was 
called,  who  saw  her  in  December  1828,  and 
found  her  to  be  in  a  rapid  decline,  but  he 
could  not  say  when  the  disease  commenced. 
A  surgeon  also  stated,  that  he  had  attended 
her  several  years  previously  to  February 
1821 ;  that  shortly  before  the  execution 
of  the  policy,  he  was  sent  to  for  the 
purpose  of  procuring  the  certiBcate  re- 
quired by  the  insurance  office ;  that  he  ac- 
cordingly examined  Mrs.  E.,  and  thought 
her  life  insurable,  as  she  had  no  symptoms 
of  consumption,  and  had  previously  been 
only  subject  to  catarrh  and  bilious  com- 
plaints ;  and  the  following  certificate  was 
signed  by  him  on  the  19th  March  1828  : — 
u  I  certify,  that  Mrs.  Elgin  is  in  good  health ; 
that  she  ordinarily  enjoys  good  health ;  and 
I  now  see  no  disease  which  will  tend  to 
shorten  her  life/'  But  it  appeared,  that  she 
had  been  attended  by  another  surgeon  be- 
tween the  period  of  February  1821,  and  the 
date  of  the  certificate,  viz.  from  January  to 
March  1828. — For  the  defendants,  witnesses 
were  called,  with  whom  the  deceased  re- 
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sided  from  October  1829,  to  May  1823, 
who  stated  that  she  was  exceedingly  weak ; 
that  she  was  alarmingly  ill  twice  during  that 
period,  and  constantly  taking  medicine ;  and 
that  she  frequently  said,  she  feared  she 
should  not  live  long.  A  physician  was  also 
called,  who  attended  her  from  1 821  to  1822, 

,  when  he  thought  her  consumptive ;  and  that 
when  he  last  saw  her,  his  opinion  was  con- 
firmed. Under  these  circumstances,  his 
Lordship  left  it  to  the  jury  to  say,  whether 
there  had  been  any  misrepresentation  by  the 
surgeon  who  sent  the  certificate :  they 
found  there  had  not ;  and  accordingly  gave 
a  verdict  for  the  plaintiff,  damages  1000/. 

Mr.  Serjeant  Wilde,  in  the  last  term,  ob- 
tained a  rule  nisi,  that  this  verdict  might 
be  set  aside,  and  a  new  trial  granted,  on 
the  grounds,  first,  that  it  was  against  the 
weight  of  evidence ;  and  secondly,  that  there 
had  not  been  a  fair  representation  of  the 
state  of  Mrs.  Elgin's  health  at  the  time  of 
the  application  for  the  policy ;  and  lastly, 
that  it  should  have  been  left  to  the  jury, 
not  only  whether  there  had  been  a  misre- 
presentation by  the  surgeon  who  had  sent 
the  certificate,  but  whether  there  had  not 
been  a  concealment,  or  want  of  a  full  and 
fair  disclosure. 

Mr.  Serjeant  Vaughan  and  Mr.  Serjeant 
Toddy  now  showed  cause,  and  submitted, 
that  this  case  depended  entirely  on  the  evi- 
dence, which  had  been  most  fully  left  to  the 
jury  ;  and  as  it  consisted  chiefly  of  medical 

,  men,  their  testimony  ought  not  to  be  im- 
pugned. There  was  no  misrepresentation 
so  as  to  avoid  the  policy.  Besides,  the 
plaintiff  is  an  innocent  party,  and  no  fraud 
was  attempted  to  be  imputed  to  him,  and 
the  weight  of  evidence  was  clearly  in  his 
favour  ;  and  the  surgeon  who  sent  the  cer- 
tificate, and  who  had  long  attended  Mrs. 
Elgin,  positively  stated  that  she  was  then  in 
good  health  ;  and  that  he  saw  no  symptoms 
of  approaching  disease,  which  would  tend  to 
shorten  her  life. 

Mr.  Serjeant  Bosanquet  and  Mr.  Serjeant 
Wilde  in  support  of  the  rule. — The  main 
question  is  not  whether  Mrs.  Elgin's  was 
an  insurable  life,  but  whether  there  had  been 
any  misrepresentation  by  the  surgeon  who 
sent  the  certificate  to  the  insurance  office,  or 
suppression  of  other  facts  which  ought  to 
have  been  disclosed  to  them  ;  and  such  a 
concealment  need  not  be  with  a  fraudulent 


view.     In  Lynch  v.  Hamilton,  (1)  Sir  James 
Mansfield  said,  "  that  no  doubt,  upon  estab- 
lished principles,  a  person  insuring  is  bound 
to  communicate  any  intelligence  he  has  that 
may  affect  the  mind  of  the  underwriter,  in 
either  of  these  two  ways :  first,  as  to  the 
point  whether  he  will  insure  at  all;  and 
secondly,  as  to  the  point  at  what  premium 
he  will  insure."     If,  therefore,  in  this  case, 
any  important  circumstance  were  kept  back 
from  the  office,  which  might  have  induced 
them  to  alter  the  terms  on  which  the  insurance 
was  to  be  effected,  it  renders  the  policy  void ; 
and  if  all  the  facts  attending  the  state  of 
Mrs.  Elgin's  health  had  been  laid  before 
the  defendants,  they  would  not  have  insured 
her  life  at  an  ordinary  premium.  In  effecting 
an  insurance,  both  the  insurer  and  insured 
should  have  a  full  and  equal  knowledge  of  all 
the  circumstances  under  which  they  are  to  be 
bound  to  each  other,  as  it  is  a  contract  uber- 
rima fidei:  and  in  Huguenm  v.  Bayley,(Jt) 
where  the  conditions  of  a  life  insurance  re* 
quired  a  declaration  of  the  state  of  the 
health  of  the  assured,  and  the  policy  was 
only  to  be  valid,  if  the  statement  were  free 
from  all  misrepresentation  and  reservation ; 
and  the  declaration  described  the  assured  as 
resident  at  a  certain  parish ;  but  she  was  then 
a  prisoner  in  the  county  gaol  there, — it  was 
held,  that  it  was  a  question  for  the  jury, 
whether  the  imprisonment  were  a  material 
fact,  and  ought  not  to  have  been  communi- 
cated ;  and  that  if  it  were,  the  keeping  it  back 
would  be  fatal.    In  Fitzherbert  v.  Mather,  (3) 
it  was  decided,  that  any  person  acting  by  the 
orders  of  die  insured,  and  who  is  in  any 
wise  instrumental  in  proving  the  insurance, 
is  bound  to  disclose  all  he  knows  to  the 
underwriter  before  the  policy  is  effected ; 
and  that  where  any  misrepresentation  arises 
from  his  fraud  or  negligence,  the  policy  is 
void  :  and  in  Bufe  v.  Turner,  (4)  where  A, 
residing  abroad,  having  two  warehouses  here, 
wished  to  have  an  insurance  effected  on  one 
of  them  only,  without  stating,  as  was  the 
fact,  that  a  house  nearly  adjoining  it  had 
been  on  fire  on  that  evening,  and  that  there 
was  danger  of  the  fire  again  breaking  out, 
and  sent  his  letter  after  the  regular  post 
time,  and  the  fire  having  broken  out  again 


(1} 

IS)  1  Torn  Rep.  12. 
(4)  2  Maxah.  4& 
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on  the  day  next  but  one  following,  and  con* 
mimed  the  warehouse, — it  was  held,  that 
this  was  a  material  concealment,  although 
A'a  letter  was  written  without  any  fraudu- 
lent intention.  The  principles  applicable 
to  this  case  are  most  fully  laid  down  by 
Lord  Mansfield  in  Carter  v.  Boehm,  (5) 
where  his  Lordship,  in  a  most  elaborate 
judgment,  stated  what  degree  of  conceal* 
ment  would  avoid  a  policy ;  and  he  sums 
up  the  reason  of  the  rule  against  conceal- 
ment to  be,  the  prevention  of  fraud  and 
encouragement  of  good  faith  ;  and  that  al- 
though a  suppression  should  happen  through 
mistake,  without  any  fraudulent  intention, 
yet  still  that  if  the  underwriter  is  deceived, 
the  policy  is  void: — and  here,  it  was 
found,  by  witnesses  with  whom  Mrs.  Elgin 
resided,  that  she  frequently  declared  she 
thought  she  was  not  long  for  this  world ; 
and  if  so,  the  contract  was  made  on  unequal 
terms.  Besides,  another  surgeon  had  at* 
tended  her,  and  the  defendants  should,  at  all 
events,  have  been  made  acquainted  with 
that  fact,  as  even  a  mere  transient  illness  of 
the  party  whose  life  was  intended  to  be  in- 
sured, should  have  been  disclosed,  and  more 
particularly  so,  if  it  took  place  a  short  time 
before  the  execution  of  the  policy.— -On 
these  grounds,  this  case  requires  further  in* 
vestigation. 

By  the  Court, — It  is  not  necessary  to  de- 
cide whether  what  was  kept  back  or  sup- 
pressed at  the  trial  amounts  to  a  material 
concealment,  as  whether  it  were  so  or  not, 
might,  under  all  the  circumstances,  have 
been  a  question  for  the  jury ;  but  it  ap- 
proaches so  near  to  it  as  to  induce  us  to  be- 
lieve that  the  ease  requires  further  inquiry. 
It  now  appears,  that  a  medical  man,  who  at- 
tended Mrs.  Elgin  from  January  to  March 
1633,  and  who  could  have  given  a  better 
opinion  as  to  the  state  of  her  health  at  that 
period  than  any  other  person,  was  not  called  \ 
and  it  has  been  insisted,  on  behalf  of  the 
office,  that  they  should  have  been  inform- 
ed of  that  fact,  and  that  it  should  have 
been  submitted  to  the  jury.  Where  there 
has  been  a  material  concealment,  it  is  unne- 
cessary to  consider  whether  it  were  effected 
by  fraud  or  accident.  The  certificate  of 
the  surgeon,  which  was  forwarded  to  the 

(5)  3  Bur.  1909. 
Vol.  V.  C.P. 


office,  stated  Mrs.  E.  to  be'generaUy  in  good 
health,  when  a  year  or  two  previously  it  was 
proved  that  she  was  not  so ;  but  they  were 
not  informed,  that  another  surgeon  had  at* 
tended  her  shortly  before  the  policy  was  exe- 
cuted ;  and  if  they  had  known  that  fact,  they 
might  have  made  inquiries  of  him,  when  they 
might  have  altered  the  terms  of  the  policy ; 
and  in  fVilles  v.  Glover, (6)  which  was  an  ac- 
tion on  a  policy,  on  goods  from  B  to  D, 
effected  by  the  assignees  on  die  13th  De- 
cember, without  communicating  a  letter  re- 
ceived by  them  the  day  before,  but  dated 
the  30th  November,  informing  diem,  diat 
die  captain  would  sail  the  next  day,  and 
directing  them,  if  he  should  not  be  arrived, 
to  effect  the  insurance  as  low  as  possible, — 
it  was  held  a  material  concealment,  although 
the  ship  did  not,  in  point  of  fact, -sail 
until  the  24th  December :  and  in  Littledale 
v.  Dixon,(7)  Mr.  Justice  Rooke  said, "  there 
is  no  doubt  of  the  general  proposition,  that 
every  material  circumstance  must  be  dis- 
closed ;  and  it  is  for  the  jury  to  say  how 
far  the  circumstance  before  them  was  ma- 
terial." We  are  therefore  of  opinion,  that 
the  rule  for  a  new  trial  must  be  made 

Absolute  on  payment  of  costs. 
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MARTIN   AND   WIFE   V.   BID- 
GOOD. 


It  is  no  objection  to  a  testatum  capias  that 
it  was  tested  before  the  original  capias  was 
returnable :  and  where  the  affidavit  of  debt  was 
sworn,  and  praecipe  filed  with  the  filacer  for 
the  county  into  which  the  capias  issued,  and 
the  defendant  was  arrested  on  a  testatum 
issued  into  another  county : — Held,  that  it 
was  not  necessary  to  file  the  affidavit  with  the 
filacer  for  the  latter  county. 

An  affidavit  to  hold  to  bail  stated,  that  the 
defendant  was  indebted  to  the  plaintiff  in  a 
certain  sum  due  on  a  bond;  and  also  m 
another  sum,  for  money  lent,  and  the  indorse* 
ment  on  the  back  of  the  writ  to  the  sfieriff 
was  in  the  aggregate  amount : — Held,  to  be 
sufficient,  although  it  was  insisted  that,  as  the 
statute  12  Geo.  1.  c.  20.  requires  the  sum  or 
sums  in  the  affidavit  to  be  indorsed,  they 
should  both  have  been  specified,  as  they  form* 
ed  distinct  and  separate  debts. 

(6)  1  New  Rep.  14. 

(7)  Id.  153. 
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Mr.  Serjeant  Bosanquet,  on  a  former  day 
In  this  term,  obtained  a  rule  calling  on  the 
plaintiffs  to  show  cause  why  the  writ  of 
testatum  capias,  issued  against  the  de* 
fendant  in  this  cause,  should  not  be  set 
aside,  and  that  he  might  be  discharged  on 
entering  a  common  appearance.  He  found* 
ed  his  motion  on  an  affidavit,  which  stated, 
that  the  defendant  had  been  held  to  bail  at 
the  suit  of  the  plaintiff  and  his  wife,  on  an 
affidavit  of  debt,  which  stated,  that  he  was 
indebted  to  them  in  the  sum  of  1,3451.  for 
principal  money,  and  interest  due  on  a  bond, 
and  then  in  arrear  and  unpaid,  and  also  in 
1,200/.  for  money  lent. — It  was  also  sworn 
that  the  original  capias  in  this  case  was 
issued  into  Cambridgeshire,  tested  the  17th 
of  November  1826,  returnable  in  fifteen 
days  of  St.  Martin,  and  that  the  affidavit 
of  debt  was  sworn  before,  and  praecipe  filed 
with  the  filacer  for  that  county;  that  a 
testatum  capias  was  afterwards  issued,  di- 
rected to  the  sheriff  of  Devon,  tested  on 
the  6th  of  November,  returnable  on  the 
first  return  of  this  term,  and  under  whfch 
the  defendant  was  arrested  on  the  23d  of 
November,  but  no  original  capias  was 
filed  before,  or  returned  with  the  filacer  for 
Devon.  Under  these  circumstances,  it  was 
submitted  that  the  arrest  was  irregular,  on 
the  grounds — first,  that  the  statute  12  G.  1. 
c.  29.  requires  the  sum  or  sums  specified  in 
the  affidavit  to  hold  to  bail,  to  be  indorsed 
on  the  back  of  the  writ,  for  which  sum  or 
sums,  so  indorsed,  the  sheriff  to  whom  the 
writ  shall  be  directed,  shall  take  bail,  and  for 
no  more ; — and  here  as  the  affidavit  contains 
two  distinct  and  separate  debts,  via.  1,345/. 
due  from  the  defendant  to  the  plaintiffs  on 
bond,  and  1,200/.  for  money  lent,  and  the 
indorsement  on  the  back  of  the  writ  was  for 
2,500/.  and  upwards,  it  was  not  made  pur- 
suant to  the  terms  of  the  statute. — Secondly, 
the  statute  directs  that  the  affidavit  shall  be 
made  before  the  officer  who  shall  issue  the 
process,  or  his  deputy, — and  here  the  affidavit 
was  sworn  before  the  filacer  for  Cambridge* 
shire,  and  the  defendant  was  arrested  under 
a  testatum  issued  into  Devon,  and  no  affi- 
davit was  made  before  or  filed  with  the  fi- 
lacer for  that  county ;  and  lastly,  the  writ  of 
testatum  capias  was  tested  before  the  origi- 
nal capias  was  returnable:  and  although 
by  the  rule  of  court,  (1)  it  was  ordered,  that 
(1)  HiL  22  Geo.  3. 


where  an  arrest  shall  be  by  virtue  of  a  capias 
in  any  county,  and  bail  shall  be  put  in  there- 
upon, and  the  plaintiff  shall  think  proper  af- 
terwards to  declare  in  a  different  county,  it 
shall  not  be  deemed  a  waiver  of  the  bail ; — 
yet,  as  the  defendant  was  not  arrested  under 
the  original  capias  which  issued  into  Cam- 
bridgeshire, and  as  the  affidavit  was  filed 
before  the  filacer  for  that  county,  the  rale  in 
question  does  not  apply. 

Mr.  Serjeant  Wilde  now  showed  cause, 
and  premised,  that  the  principal  objection 
was,  whether  the  defendant  had  been  duly 
arrested  under  the  testatum  capias,  which 
had  been  issued  into  Devonshire,  no  original 
capias  having  been  filed  before  the  filacer 
for  that  county.  All  writs  returned  are  de- 
posited in  the  office  of  the  custos  brevium, 
and  it  is  not  the  practice  to  file  them  at  the 
filacer's,  In  Dorville  v.  Whoomwcll,(2)  where 
the  first  capias  was  issued  on  an  affidavit  of 
debt  filed  with  die  filacer  of  one  county 
instead  of  a  testatum  ;  and  a  second  capias 
was  issued  into  another  county, — it  was 
held,  that  a  new  affidavit  of  debt  must 
be  filed  with  the  filacer  of  the  second 
county ;  yet  that  case  is  altogether  dis- 
tinguishable from  the  present,  as  there,  a 
second  capias  was  issued  instead  of  a  tee* 
tatum.  So  in  Anderson  v.  Hayman,  (3)  on  an 
affidavit  of  debt  sworn  before  and  filed  with 
the  filacer  for  Devon,  a  capias  issued  to  the 
sheriff  of  that  county  against  the  defendant, 
who  not  being  found  there,  an  office  copy 
of  such  affidavit  was  filed  with  the  filacer 
for  London,  on  which  another  capias  issued, 
directed  to  the  sheriff  of  London,  under 
which  the  defendant  was  arrested ;  it  was 
held  to  be  irregular,  as  the  affidavit  should 
have  been  sworn  before  the  filacer  in  Lon- 
don :  yet  there  no  testatum  was  issued,  as 
in  this  case,  but  there  was  a  new  capias  into 
London.  Although  it  was  formerly  neces- 
sary, when  the  defendant  lived  in  a  different 
county  from  that  in  which  the  plaintiff  meant 
to  lay  the  venue,  to  sue  out  a  capias  into  the 
latter  county,  and  then  a  testatum  into  the 
other,  as  the  plaintiff  lost  his  bail  if  he  de- 
clared in  any  other  county  than  that  in  which 
the  capias  issued,  yet,  by  the  rule  of  court, 
where  a  defendant  is  arrested  by  virtue  of  a 

(2)  3  Bin*.  39. 

(3)  2  B.  Moore,  192. 
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capias  in  any  county,  and  bail  is  put  in  there* 
upon,  the  plaintiff  may  declare  in  a  different 
county  without  its  being  deemed  a  waiver 
of  the  bail.     It  is  therefore  now  the  prac- 
tice to  sue  out  a  capias  at  once  into  the 
county  in  which  the  plaintiff  resides,  and 
when  he  cannot  be  found  in  that  county, 
the  plaintiff's  attorney,  on  taking  an  office 
copy  of  the  affidavit,  marked  by  the  filacer 
for    that  county,  may  sue  out  a   capias 
into  another.     Where  a  testatum  capias  is 
issued,  the  oath  having  been  administered  by 
the  officer  when  the  original  process  was 
sued  out,  a  new  affidavit  is  unnecessary ; 
and  here,  the  affidavit  was  made  before 
the  proper    officer,    viz.    the   filacer  for 
"Cambridge,    at   the  time  the  capias  was 
issued.     In  Dalton  v.  Barnes*  (4)  where  a 
special  capias  issued  on  an  affidavit,  sworn 
at  the  bill  of  Middlesex  office,    was  held 
to  be  irregular,  and  yet,  as  the  defendant 
was  arrested  under  it,  and  put  in  special 
bail,  he  thereby  waived  the  irregularity.— 
Although  it  has  been  objected  that  the  tes- 
tatum was  tested  before  the  original  capias 
was  returnable ;  yet,  in  Davis  v.  Owen,  (5) 
it  was  held,  that  if  a  capias  per  continuance 
be  tested  on  the  same  day  as  the  original 
capias,  a  new  original  capias  may  be  sued 
out  to  warrant  it,  although  such  new  ori- 
ginal bear  teste  before  the  cause  of  action 
accrued.      In  Cowperthwaiie  v.  Owen%  (6) 
where  nfi.fa.  was  sued  out  into  one  county 
when  it  should  have  been  a  test,  fi.  fa.t 
without  any  original  J?. /a.,  the  Court  per- 
mitted the  former  writ  to  be  amended ;  and, 
in  MUstead  v.  Coppard,  (7)  they  refused  to 
set  aside  a  testatum  capias  sued  out  without 
an  original  capias  to  warrant  it,  though  a 
writ  of  error  had  been  brought,  if  a  ca.  sa. 
had  been  afterwards  sued  out,  returned,  and 
entered  on  the  roll ;  and,  in  Shaw  v.  Max- 
well*  (8)  the  Court  permitted  a  test.  ca.  so. 
to  be  amended  agreeably  to  the  judgment, 
although  there  was  no  original  ca.  sa.t  and 
directed  the  sealer  of  the  writs  to  seal  an 
original  ca.  sa.  to  warrant  it.    With  respect 
to  the  objection  as  to  the  informality  of  the 
indorsement  of  the  sums  on  the  back  of  the 
writ,  it  has  never  been  before  raised ;  and 

(4)  1  MauJ.  &  SeL  230. 

(5)  1  Bos.  &  Pol.  34*. 

(6)  3  Term  Rep.  657. 

(7)  5  Term  Rep.  27f  . 

(8)  6  Term  Rep.  450. 


there  appears  to  be  no  ground  whatever  to 
warrant  it.  At  all  events,  the  defendant  is 
not  entitled  to  be  discharged  on  mere  tech- 
nical objections,  which  are  at  variance  with 
die  justice  of  the  case. 

Mr.  Serjeant  Bosanquet,  in  support  of  his 
rule. — The  Court  will  attend  to  any  objec- 
tion, although  technical,  when  the  liberty  of 
the  subject  is  concerned ;  and  if  an  arrest  be 
made  improperly  or  illegally  it  cannot  be  sanc- 
tioned, nor  can  the  proceedings  be  afterwards 
amended  so  as  to  make  it  regular  or  cure  the 
informality.  The  case  of  Dorville  v.  Whoom- 
well  is  precisely  in  point,  to  show  that  if 
a  second  capias  be  issued  into  a  different 
county  from  the  original  capias,  a  new  affi- 
davit must  be  filed  with  the  filacer  of  such 
county ;  and  here,  the  defendant  was  ar- 
rested on  a  testatum  issued  to  Devon,  al- 
though no  affidavit  was  made  before  or  filed 
with  the  filacer  for  that  county,  as  required 
by  the  statute.  Besides,  the  testatum  could 
not  be  founded  on  the  original  capias,  as  it 
was  tested  before  the  latter  was  returnable. 
The  indorsement  on  the  back  of  the  writ,  as 
to  the  sums  for  which  the  sheriff  was  to  take 
bail,  should  have  specified  each,  viz.  that 
due  on  the  bond,  as  well  as  for  money  lent, 
as  they  were  different  and  distinct  causes  of 
action ;  for  it  is  not  like  a  sum  due  on  an 
account  stated,  where  the  indorsement  of 
the  aggregate  sum  due  might  be  sufficient. 

By  the  Court. — Although  we  watch  with 
tenderness  over  the  liberty  of  the  subject, 
yet  we  will  not  do  so  when  he  is  not  fairly 
entitled  to  be  relieved ;  and  if  the  application 
be  against  justice,  we  are  not  bound  to 
yield  to  technical  objections.  The  defen- 
dant has  applied  to  be  discharged  on  enter- 
ing a  common  appearance,  on  two  grounds : 
first,  that  he  was  arrested  in  Devonshire  on 
a  writ  of  testatum  capias  irregularly  issued, 
as  it  was  tested  before  the  return  of  the 
original  capias.  If  that  were  clearly  made 
out,  we  should  not  easily  yield  to  such  an 
objection,  as  we  should  be  unwilling  to  dis- 
turb the  practice  of  the  Court,  which  is 
conformable  to  that  of  the  King's  Bench  in 
this  respect ;  and,  if  it  were  otherwise,  men 
might  evade  paying  their  creditors :  as,  if 
the  process  must  be  confined  to  one  county 
they  would  only  have  to  remove  into  another. 
But,  as  in  the  King's  Bench,  a  latitat  is 
supposed  to  be  founded  on  a  bill  of  Middle- 
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sex,  yet  it  may  be  issued  in  the  first  ini 
stance,  without  previously  suing  out  such 
bill.  So  here,  a  capias  is  founded  on  a  sup- 
posed original,  and  although  not  actually 
issued,  yet  the  party  against  whom  the 
capias  issued  may  be  outlawed,  nor  can  he 
assign  the  want  of  an  original  as  a  ground 
of  error ;  and,  if  we  were  driven  to  it,  we 
would  now  allow  the  first  capias  to  be  al- 
tered, and  make  it  returnable  so  as  to 
warrant  the  issuing  of  the  second:  that, 
however,  would  only  create  an  unnecessary 
expense,  as  although  one  capias  was  issued, 
it  does  not  follow  that  there  might  not  be 
another.  Suppose,  as  the  fact  really  is, 
that  the  original  capias  were  regularly  issued 
and  returnable  in  time  to  warrant  the  issu- 
ing of  a  testatum  by  the  officer  with  whom 
the  affidavit  was  filed,  although  it  is  usual 
to  file  an  office  copy  of  the  affidavit  with 
the  filacer  of  the  second  county,  yet  it  is 
not  such  an  omission  as  to  entitle  a  defen- 
dant to  his  discharge.  Here,  however,  both 
writs  were  issued  and  filed  with  the  filacer 
for  Cambridge,  before  whom  the  affidavit 
of  debt  was  made ;  and  if  so,  there  can  be 
no  possible  ground  to  say  that  the  testatum 
had  issued  improperly.  It  has  also  been 
objected,  that  as  two  distinct  sums  were 
stated  to  be  due  from  the  defendant  to  the 
plaintiffs,  in  the  affidavit  of  debt,  the  in- 
dorsement on  the  back  of  the  writ  is  irre- 
gular, as  it  is  confined  to  one  only.  But  it 
has  been  the  constant  and  uniform  practice, 
in  affidavits  to  hold  to  bail  for  different 
sums,  to  state  that  the  defendant  is  indebted 
in  the  aggregate  amount,  which  is  accord- 
ingly indorsed  on  the  writ.  Since  the  pass- 
ing of  the  statute  12  Geo.  1.,  to  the  present 
time,  no  such  objection  appears  to  have 
been  taken,  nor  could  the  legislature  intend 
that  it  should  avail ;  and  the  practice  is  the 
best  exposition ;  and,  although  the  words 
sum  or  sums  are  used  in  the  statute,  yet 
the  indorsement  of  all,  if  more  than  one,  is 
never  required ;  and  it  is  therefore  customary 
to  indorse  the  amount  of  the  sum,  if  the  de- 
fendant is  arrested  for  one  only,  or  the  ag- 
gregate amount,  if  several.  This  rule  there- 
fore must  be 

Discharged  with  costs. 


18«r.     > 
Feb.  3.    J 


ADAMSOM  V.  JAAVIS. 


A  count  m  a  declaration  in  am  actum  am 
the  case,  stated,  that  the  defendant  repre- 
sented and  affirmed  to  the  plaintiff,  that  he  the 
defendant  was  legally  entitled  to  sell  and 
dispose  of  certain  goods,  and  requested  the 
plaintiff  to  sell  the  same  by  public  auction**— 
That  the  plaintiff,  confiding  in  such  represen- 
tation and  affirmation,  sold  the  same,  and 
after  deducting  certain  expenses,  paid  oner 
the  residue  to  the  defendant;  whereas  the 
defendant  deceived  and  defrauded  the  plum* 
tsff  in  this,  to  wk — that  the  defendant  was 
not  at  the  time  of  the  sale  legally  entitled  to 
sell  and  dispose  of  the  goods  :—-4he  plaintiff 
then  averred  that  an  actum  was  brought 
against  him  by  the  true  owner,  and  m  which 
he  recovered  the  value  of  the  goods  sold, 
which  the  plaintiff  was  obliged  to  pay  him, 
together  with  the  costs  of  the  action  ;  and  as- 
signed for  breach,  that  the  defendant  not  re* 
garding  his  duty  in  that  behalf,  refused  to 
pay  those  sums  to  the  plaintiff: — Held,  suffix 
dent  after  verdict,  although  k  was  objected 
that  there  was  no  averment  that  the  defendant 
represented  to  the  plaintiff  that  he  was  legally 
entitled  to  sell,  or  that  the  goods  werefMtup 
to  sale  at  the  request  of  the  defendant,  or  on 
his  retainer,  and  that  there  was  no  retainer 
shown  at  the  time  of  the  request  to  put  up 
the  goods  to  sale. 

This  was  an  action  on  the  case.  The 
first  count  of  the  declaration  stated,  that 
on  the  1st  of  March  1817,  to  wit,  at  Lon- 
don, a  certain  commission  of  bankruptcy, 
under  the  great  seal  of  Great  Britain,  bear- 
ing date  at  Westminster  on  that  day,  upon 
the  petition  of  the  defendant  and  one  Ri- 
chard Hobson,  since  deceased,  and  whom 
the  defendant  had  survived,  was  dory 
awarded  and  issued  out  of  his  late  Majesty's 
High  Court  of  Chancery,  against  one  Jo- 
seph Summersett,  who  was  afterwards,  to 
wit,  on  &c.  aforesaid,  at  London  aforesaid, 
duly  declared  a  bankrupt,  and  the  defen- 
dant and  the  said  Richard  Hobson,  in  Ins 
lifetime,  were,  afterwards,  to  wit,  on  Jta 
aforesaid,  at  &c.  aforesaid,  duly  elected, 
chosen,  and  appointed  assignees  of  the 
estate  and  effects  of  the  said  Joseph  Sum- 
mersett under  the  said  commission;  and 
afterwards,  to   wit,  on    &c.  aforesaid,  at 
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&c.  aforesaid,  possessed  themselves  of  di~ 
vers  cattle,  goods  and  chattels  of  great  value, 
to  wit,  of  the  value  of  l,100/»  of  lawful  money 
of  Great  Britain,  as  such  assignees,  to  wit, 
at  &c,  aforesaid ; — that  the  defendant,  and 
Hobson,  having  so  possessed  themselves  of 
the  said  cattle,  goods  and  chattels,  the  de- 
fendant afterward*,. to  wit,  on  the  18th  of 
April  in  die  year  aforesaid,  at  &c.  aforesaid, 
represented  and  affirmed  to  the  plaintiff, 
that  they,  the  defendant  and  Richard  Hob* 
son,  as  such  assignees,  were  legally  and  of 
right  entitled  to  sell  and  dispose  of  such 
cattle,  goods  and  chattels,  and  then  and 
there,  as  such  assignees  as  aforesaid,  re* 
quested  the  plaintiff  as  an  auctioneer,  to  put 
up  and  expose  the  same  to  sale  by  public 
auction.  The  plaintiff  then  averred,  that 
he,  confiding  in  the  said  representation  and 
affirmation  of  the  defendant,  and  believing 
the  same  to  be  true,  and  not  knowing  to  the 
contrary  thereof,  did  afterwards,  to  wit,  on 
&c.  last  aforesaid,  at  &c.  aforesaid,  put  up 
and  expose  for  sale  by  public  auction,  the 
said  cattle,  goods  and  chattels,  as  the  proper 
cattle,  goods  and  chattels  of  the  defendant 
and  Richard  Hobson,  as  such  assignees  as 
aforesaid,  and  then  and  there  sold  die  same 
to  divers  persons,  there  then  assembled,  for 
the  purchase  thereof,  for  a  large  sum  of 
money,  to  wit,  the  sum  of  601/.  9*.  2d. 
and  the  plaintiff,  after  deducting  and  pay- 
ing thereout  divers  sums  of  money,  which 
he,  as  such  auctioneer,  was  entitled  to  de- 
duct, and  bound  to  pay  thereout,  amounting 
in  the  whole  to  a  large  sum  of  money,  to  wit, 
the  sum  of  187/.  18*.  lid.  paid  over  the 
residue  thereof,  to  wit,  the  sum  of  4 13/. 
10 j,  3d,  to  the  defendant  as  such  assignee 
as  aforesaid : — whereas,  in  truth,  the  defen- 
dant deceived  and  defrauded  the  plaintiff  in 
this,  tp  wit,  that  the  defendant  and  the  said 
Richard  Hobson  were  not  at  the  time  of 
the  said  sale,  legally,  or  of  right  entided  to 
sell .  and  dispose  of  the  said  catde,  goods 
and  chattels,  or  of  any  part  thereof,  to  wit, 
at  &c.  aforesaid. — The  plaintiff  then  aver- 
red, that  afterwards,  to  wit,  on  the  18th 
of  January  1822,  the  said  commission  of 
bankruptcy  so  awarded  and  issued  against 
the  said  Joseph  Summersett,  was  in  due 
form  of  law  superseded;  and  thereupon, 
afterwards,  to  wit,  on  the  14th  of  May  1822, 
at  Westminster,  in  the  county  of  Middlesex, 


before  the  Right  Hon.  Sir  Robert  Dallas, 
Knt.  and  his  companions,  then  being  his 
present  Majesty's  Justices  of  the  bench 
there,  the  said  Joseph  Summersett  brought 
a  certain  action  against  the  plaintiff  to  re- 
cover the  value  of  the  said  catde,  goods  and 
chattels  so  sold  by  the  plaintiff  as  aforesaid ; 
and  such  proceedings  were  thereupon  had 
in  the  said  action,  that  the  said  Joseph 
Summersett,  afterwards,  to  wit,  in  Trinity 
term,  S  Geo.  4.  before  the  said  Justices  of  the 
bench  at  Westminster  aforesaid,  to  wit,  at 
London  aforesaid,  by  the  consideration  and 
judgment  of  the  said  Court,  recovered 
against  the  plaintiff  a  large  sum  of  money, 
to  wit,  the  sum  of  1,100/.,  as  and  for  the 
value  of  the  said  catde,  goods  and  chattels 
so  sold  by  the  plaintiff  as  aforesaid,  and  the 
further  sum  of  95/.  for  his  costs  and  charges 
about  his  suit  on  that  behalf  expended, 
making  the  sum  of  1,195/.,  as  by  the  re- 
cord and  proceedings  thereof,  still  remain- 
ing in  the  said  court  at  Westminster  afore- 
said, more  fully  appears.  The  plaintiff 
then  averred,  that  afterwards,  to  wit,  on 
the  23d  of  November,  in  the  year  last  afore- 
said, he  was  forced  and  obliged  to  pay, 
and  did  pay  to  the  said  Joseph  Summersett, 
the  said  sum  of  1,1 95/. ;  and  was  also  forced 
and  obliged  to  lay  out  and  expend  a  certain 
other  large  sum  of  money,  to  wit,  the  sum  of 
500/.,  in  and  about  defending  the  said  ac- 
tion so  brought  against  him  as  aforesaid, 
and  in  and  about  taking  and  procuring  other 
necessary  proceedings  made  incumbent  upon 
him  in  consequence  of  the  sale  and  said  re- 
covery ;  of  all  which  said  several  premises, 
the  defendant  afterwards,  to  wit,  on  &c. 
.  last  aforesaid,  at  &c.  aforesaid,  had  notice, 
and  then  and  there  ought  to  have  paid  and 
satisfied  to  the  plaintiff,  the  said  sums  of  mo- 
ney which  he  the  plaintiff  was  so  forced  and 
obliged  to  pay,  lay  out,  and  expend  as  afore- 
said, and  was  then  and  there  requested  by 
the  plaintiff  to  pay  him  the  same;  never- 
theless, that  the  defendant,  not  regarding 
his  duty  in  that  behalf,  but  contriving  and 
intending  to  defraud  and  injure  the  plaintiff 
in  this  respect,  did  not,  nor  would,  although 
often  requested,  pay  or  satisfy  to  the  plain- 
tiff the  said  sums  of  money  above  mention- 
ed, or  any  or  either  of  them,  or  any  part 
thereof,  but  hath  hitherto  wholly  refused, 
and  still  doth  refuse  so  to  do;  and  the  same 
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and  every  part  thereof  trill  remains  wholly 
due  and  unpaid  to  the  plaintiff,  to  wit,  at 
&c  aforesaid. 

The  second  count  stated,  that  the  defen- 
dant on  the  1 8th  of  April  1817,  was  pos- 
sessed of  divers  other  cattle,  goods  and 
chattels  of  great  value,  to  wit,  of  the  value 
of  1,600/.  and  being  so  possessed  thereof, 
the  defendant  on  that  day,  represented  and 
affirmed  to  the  plaintiff,  that  he,  the  defen- 
dant, was  legally  and  of  right  entitled  to 
sell  and  dispose  of  the  said  last-mentioned 
cattle,  goods  and  chattels,  and  then  and 
there  requested  the  plaintiff  to  put  up  and 
expose  the  same  to  sale  hy  public  auction, 
for  him  the  defendant. 

The  plaintiff  then  averred,  that  he,  con- 
fiding in  the  said  last-mentioned  represen- 
tation and  affirmation  of  the  defendant,  and 
believing  the  same  to  be  true,  and  not 
knowing  to  the  contrary  thereof,  did  after- 
wards put  up  and  expose  for  sale  by  pub- 
lie  auction,  the  said  last-mentioned  cattle, 
goods  and  chattels ;  and  then  sold  the  same 
to  divers  persons  assembled  for  the  pur- 
chase thereof,  for  a  large  sum  of  money,  to 
wit,  the  sum  of  601/.  l£t.  94. ;  and  that 
the  plaintiff,  after  deducting  and  paying 
thereout  divers  sums  of  money  which  he 
was  entitled  to  deduct,  and  bound  to  pay, 
amounting  in  the  whole  to  187 L  18*.  lid. 
paid  over  the  residue  thereof,  to  wit,  the 
sum  of  413/.  13*.  lOrf.  to  the  defendant: — 
whereas,  in  truth,  and  in  feet,  the  defen- 
dant deceived  and  defrauded  the  plain- 
tiff in  this,  to  wit,  that  the  defendant  was 
not,  at  the  time  of  the  said  last-mentioned 
sale,  legally  or  of  right  entitled  to  sell  and 
dispose  of  the  said  last-mentioned  cattle, 
goods  and  chattels,  or  of  any  part  thereof. 
— The  plaintiff  then  averred,  that  after- 
wards, to  wit,  on  the  14th  of  May  1822, 
Joseph  Summersett,  as  the  true  and  lawful 
owner  of  the  said  last-mentioned  cattle, 
goods  and  chattels,  at  the  time  they  were  so 
exposed  to  sale  as  aforesaid,  brought  a  cer- 
tain action  in  this  court  against  the  plaintiff, 
to  recover  the  value  of  the  said  cattle,  goods 
and  chattels,  so  sold  by  the  plaintiff,  as 
aforesaid,  and  that  such  proceedings  were 
thereupon  had  in  the  said  action,  that  the 
said  Joseph  Summersett,  afterwards,  to  wit, 
in  Trinity  term,  3  Geo.  4.  by  the  conside- 
ration and  judgment  of  the  said  court,  re- 


covered against  the  plaintiff  a  large  sum 
of  money,  to  wit,  the  sum  of  1,100/.  as 
and  for  the  value  of  the  said  cattle,  goods 
and  chattels  so  sold  by  the  plaintiff,  as 
last  aforesaid,  and  the  further  sum  of  95/. 
for  his  costs  and  charges  by  the  plain- 
tiff about  his  suit  in  that  behalf  expended ; 
making  together  the  sum  of  1,195/.  as  by 
the  record  and  proceedings  thereof,  still  re- 
maining in  the  said  court,  more  fully  ap- 
pears. The  plaintiff  then  averred,  that  af- 
terwards, to  wit,  on  the  23d  of  November, 
in  the  year  last  aforesaid,  he  was  forced  and 
obliged  to  pay,  and  did  pay  to  the  said  Jo- 
seph Summersett,  the  said  sum  of  1,195/. 
and  was  also  forced  and  obliged  to  lay  out 
and  expend  a  certain  other  large  sum  of 
money,  to  wit,  the  sum  of  500/.  in  and 
about  the  defending  the  said  action  so 
brought  against  him  as  last  aforesaid,  and 
in  and  about  the  taking  and  pursuing 
other  necessary  proceedings  made  incumbent 
upon  him,  in  consequence  of  the  said  last- 
mentioned  sale,  and  the  said  last-men- 
tioned recovery,  of  all  which  said  several 
premises  the  defendant  had  notice,  and 
ought  to  have  paid,  and  satisfied  to  the 
plaintiff,  the  said  sums  of  money  which  he 
was  so  forced  and  obliged  to  pay,  lay  out 
and  expend  as  last  aforesaid,  and  was  re- 
quested by  the  plaintiff  to  pay  him  the  same; 
nevertheless,  that  the  defendant,  not  re- 
garding his  duty  in  that  behalf,  but  con- 
triving and  intending  to  defraud  and  injure 
the  plaintiff  in  that  respect,  did  not,  nor 
would,  although  often  requested,  pay  or 
satisfy  to  the  plaintiff,  the  said  sums  of  money 
above  mentioned,  or  any  or  either  of  them, 
or  any  part  thereof,  but  hath  hitherto 
wholly  refused,  and  still  doth  refuse  so  to 
do;  and  the  same  and  every  part  thereof 
still  remain  wholly  due  and  unpaid  to  the 
plaintiff. 

Plea— Not  Guilty. 

At  the  trial,  before  the  Lord  Chief  Jus- 
tice at  Guildhall,  at  the  Sittings  after  the 
last  Trinity  term,  the  jury  found  a  verdict 
for  the  plaintiff.     Damages  1,195/. 

Mr.  Serjeant  Toddy  in  the  course  of  the 
last  term,  obtained  a  rule  msi  in  arrest  of 
judgment,  on  the  ground  of  the  insufficiency 
of  the  declaration,  and  which  he  contended 
could  not  be  supported,  as  there  was  no 
averment  in  the  first  count*  that  the  defea- 


HILARY  TERM,  1827. 


71 


dant  falsely  and  wrongfully  represented  to 
the  plaintiff,  that  he,  (the  defendant)  and 
Hobson  were  legally  entitled  to  sell ;  nor 
was  there  any  averment  of  an  undertaking  or 
promise  to  the  plaintiff,  that  they  had  a 
legal  right  to  the  goods ;  nor  was  it  alleged 
that  the  goods  were  put  up  to  sale  at  the 
request  of  the  defendant,  or  on  his  retainer  or 
employment ;  and  in  the  second  count  there 
was  no  retainer  upon  reward  shown  at  the 
time  of  the  request  to  put  up  the  goods  to 
sale. 

Mr*  Serjeant  Wilde,  on  a  former  day  in 
this  term,  showed  cause,  and  relied  on  the 
second  count  of  the  declaration.  There 
can  be  no  doubt  as  to  the  justice  of  the  case, 
or  that  it  was  not  the  duly  of  the  defen- 
dant to  pay  the  plaintiff  the  amount  of 
the  damages  found  by  the  jury,  as  he 
had  actually  sustained  a  loss  to  that 
extent.  That  is  the  substance  of  the 
breach  of  the  declaration,  and  although  the 
costs  might  be  objected  to  on  demurrer, 
yet  it  is  sufficient  after  verdict ;  and  the 
Court  will  presume,  from  the  facts  as  stated 
on  the  record,  that  it  was  the  duty  of  the 
defendant  to  pay  the  plaintiff  a  certain  sum, 
and  which  the  jury  have  found  he  has  not 
done.  The  defendant  affirmed  that  he  was 
in  the  possession  of  the  goods,  and  thereby 
induced  the  plaintiff  to  act  for  him  in  the 
sale  or  disposal  of  them ;  and  if  the  defen- 
dant had  sold  the  goods  himself,  and  the 
plaintiff  were  the  buyer,  and  the  defendant 
had  made  the  representations  to  him  in  his 
character  of  purchaser  instead  of  agent, 
they  would  amount  to  a  warranty.  If  a 
person  represent  to  another  that  he  has  a 
right  to  sell,  when  in  fact  he  has  not,  he  is 
liable  to  an  action,  if  he  has  the  goods  in  his 
possession  at  the  time  of  such  representation. 
If  therefore,  the  defendant  would  have  been 
liable  on  the  representation  made  by  him 
to  the  plaintiff,  incase  the  latter  had  become 
the  purchaser  of  the  goods,  he  is  equally 
liable  to  him  as  an  agent,  whom  he  had  in- 
structed to  sell,  and  who  sold,  relying  on 
the  correctness  of  such  representation.  It 
would  not  only  be  inconvenient,  but  most 
unjust,  that  an  agent  should  be  put  to  such 
expenses  as  the  plaintiff  has  sustained, 
through  the  misrepresentation  of  his  prin- 
cipal, the  vendor.  The  second  count  is 
good  in  substance,  as  the  affirmation  by  the 
defendant  amounts  lo  a  warranty;   and  if 


so,  the  breach  is  sufficient,  and  it  was  unne- 
cessary to  aver  that  such  affirmation  was 
false :  bat  it  is  stated,  that,  in  truth  and 
in  fact,  the  defendant  defrauded  the  plain- 
tiff, and  that  must  be  taken  to  have  been 
proved  after  verdict,  as  it  amounts  to  a 
charge  of  deceit  and  fraud  on  a  particular 
representation  made  by  the  defendant  to 
the  plaintiff,  viz.  that  the  former  was  not 
entitled  to  sell  the  goods  at  the  time  of  the 
sale.  Although  it  has  been  said,  that  there 
was  no  retainer  shown  or  averred  in  the 
second  count,  for  the  employment  of  the 
plaintiff  by  the  defendant  at  the  time  of  the 
request  to  put  up  the  goods  to  sale,  that 
it  could  only  apply  to  the  time  when  the 
first  representation  was  made,  viz.  at  the 
time  of  the  original  employment ;  yet  it  was 
a  continuing  representation  to  the  time  of 
the  sale,  and  the  defendant  afterwards 
adopted  it,  by  taking  the  proceeds  of  the 
sale.  In  Pasley  v.  Freeman, (I)  it  was  de- 
cided, that  a  false  affirmation  made  by  the 
defendant,  with  intent  to  defraud  the  plain- 
tiff, whereby  he  received  damage,  was  the 
ground  of  an  action  on  the  case  for  deceit, 
and  that  it  was  not  even  necessary  that  the 
defendant  should  be  benefited  by  the  deceit; 
but  here  the  defendant  claimed  to  have  the 
entire  interest  in  the  goods,  they  were  sold  as 
his,  and  he  received  the  proceeds  after  the 
sale.  In  Crosse  v.  Gardner,  (2)  the  defendant 
affirmed  that  oxen,  which  he  had  in  his 
possession,  and  sold  to  the  plaintiff,  were 
his,  when  in  truth  they  belonged  to  another ; 
and  it  was  objected,  that  the  declaration  did 
not  state  that  the  defendant  deceitfully  sold 
them,  or  that  he  knew  them  to  be  the  pro- 
perty of  another ;  yet  the  Court  held,  that 
the  action  lay,  because  the  plaintiff  had  no 
means  of  knowing  to  whom  the  property 
belonged,  but  only  by  the  possession :  and 
in  Furnis  v.  Leicester,  (3)  it  was  held,  that 
the  defendant's  affirming  certain  sheep  to 
be  his,  knowing  them  to  be  a  stranger's, 
was  the  offence  and  cause  of  action ;  and  in 
Rolles  Abridgment,  (4)  it  is  said,  4|  if  the 
vendor  affirm  the  goods  are  the  goods  of  a 
stranger,  his  friend,  and  that  he  had  autho- 
rity from  him  to  sell  them,  and  upon  that 
B  buys  them,  when,  in  truth,  they  are  the 
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goods  of  another,  yet,  if  he  sell  them  frau- 
dulently and  falsely  on  this  pretence  of  an* 
thority,  though  he  do  not  warrant  them, 
and  though  it  be  not  averred,  that  he  sold 
them,  knowing  them  to  be  the  goods  of  the 
stranger,  yet  B  shall  have  an  action  for 
the  deceit."  There  is  a  wide  distinction  to 
be  drawn  between  cases  relating  to  lands  or 
goods,  and  more  particularly  so,  where  the 
goods  are  actually  in  the  possession  of  the 
party  professing  to  sell :  and  in  Comyns's 
Digest,  (5)  it  is  laid  down,  that  die  action 
lies,  if  a  person  sell  land,  affirming  the  rent 
to  be  so  much,  when  it  is  not,  for  the  rent  is 
certain,  and  lies  within  his  own  knowledge ; 
but  that  where  the  seller  has  the  possession 
of  goods,  the  bare  affirmation,  that  they  are 
his,  is  sufficient  to  have  an  action  of  deceit, 
if  they  are  not.  Here,  therefore,  the  facts 
as  stated  on  the  face  of  the  declaration, 
show  that  there  was  a  legal  duty  imposed 
on  the  defendant  to  pay  the  plaintiff*,  and 
more  particularly  so,  as  he  had  positively 
represented  to  him,  that  he  was  entitled  to 
sell  the  goods,  on  the  faith  of  which,  the 
plaintiff*,  as  his  agent,  proceeded  to  the 
sale. 

Mr.  Serjeant  Taddy,  in  support  of  the 
rule. — First,  there  is  no  contract  stated  be- 
tween the  plaintiff  and  defendant  in  either 
of  the  counts  of  the  declaration.  They  ap- 
pear to  have  been  joint  tort-feasors ;  and  the 
person  whose  goods  were  wrongfully  sold 
has  recovered  in  an  action  of  tort  against 
one,  vis.  the  plaintiff,  who  now  seeks  to  re- 
cover contribution  from  the  defendant,  by 
bringing  the  present  action.  The  plaintiff 
merely  alleged  in  the  declaration,  that  the  de- 
fendant requested  him  to  put  up  the  goods 
to  sale  by  auction  :  any  person  might  have 
done  so  who  was  about  to  dispose  of  the 
goods  of  another ;  and  if  an  auctioneer  com- 
ply with  such  request,  and  sell  the  goods 
improperly,  he  is  jointly  liable  with  the 
person  giving  the  order.  As,  then,  no  con- 
tract was  stated  to  have  existed  between 
the  plaintiff  and  defendant,  all  the  autho- 
rities cited  for  the  former  are  altogether  in- 
applicable, as  they  were  decided  on  the 
express  ground  of  contract  and  sale,  when 
the  terni  fraudulent  may  be  considered  as 
equivalent  to  a  scienter.  There  was  no 
retainer  of  the  plaintiff  by  the  defendant 

{5)  Tit.  Action  on  the  Case  for  a  Deceit,  A.  8. 


stated  In  the  declaration,  nor  employ- 
ment of  the  former  in  the  character  of  an 
agent,  or  for  reward  to  be  paid  to  him  as 
an  auctioneer.  The  plaintiff  might  have 
required,  and  ought  to  have  taken  an  indem- 
nity ;  but  if  he  acted  on  the  mere  request  of 
any  person  who  might  employ  him,  he  must 
abide  by  the  consequence.  In  Max  v.  Ro- 
berts, (6)  a  count,  in  an  action  on  the  case, 
stated  that  the  defendants  being  the  owners 
of  a  ship  bound  on  a  certain  voyage,  the 
plaintiff  shipped  goods  on  board  to  be  car- 
ried on  the  said  voyage  by  the  defendants ; 
and  that  it  was  the  duty  of  the  latter,  as 
such  owners,  to  cause  die  ship  to  proceed 
on  the  voyage  without  deviation ;  and  al- 
leged a  breach  of  such  duty,  by  their  caus- 
ing the  ship  to  deviate,  in  consequence  of 
which  she  was  lost ;  yet  the  Court  said, 
that  such  count  could  not  be  sustained,  for 
want  of  alleging,  that  the  goods  were  deli- 
vered to  or  received  by  the  defendants  for 
the  purpose  of  carriage,  or  that  they  had 
notice  of  the  shipment,  from  whence  a  pro- 
mise or  duty,  founded  upon  .an  agreement 
to  carry  the  goods,  might  be  inferred.  Be- 
sides, here,  the  allegation  that  the  defendant 
deceived  and  defrauded  the  plaintiff,  not  re- 
ferring to  the  time  of  the  affirmation,  but  to 
the  sale  only,  was  not  sufficient,  as  it  was  not 
necessary  to  require,  that  the  deceit  at  the  sale 
should  be  proved  at  the  trial.  At  all  events, 
auch  representation  could  only  apply  to  the 
rime  at  which  it  was  made,  viz.the  request  to 
sell,  and  could  not  be  carried  down  to  the 
time  of  the  sale.  In  Pasleyr.Freemany  Hay- 
craft  v.  Creasy,  (7)  and  Tapp  v.  Lee,  (8) 
there  were  express  allegations,  either  that 
the  defendant  knowingly  and  deceitfully,  or 
falsely,  fraudulently  or  wrongfully,  and  in- 
tending to  injure  the  plaintiff,  made  the  re- 
presentation in  question.  But  here,  the 
affirmation  was  not  asserted  to  be  made 
falsely  or  fraudulently;  and,  if  not,  it  must 
be  taken,  that  the  defendant  was  legally  enr 
titled  to  sell.  There  is  no  precedent  to  be 
found  which  will  warrant  the  declaration  to 
be  supported  in  its  present  form,  as  it  is 
framed  between  assumpsit  and  tort,  but 
partaking  of  the  nature  of  neither. 

Cur.  ado.  vult. 

(6)  1*  East,  89. 

(7)  t  East,  92. 

(8)  3  Boa.  6t  Pul.  567. 
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The  Lord  Chief  Justice  now  delivered  the 
judgment  of  the  Court  as  follows  : — This 
case  must  be  governed  by  the  principles 
that  apply  to  the  cases  of  principal  and 
agent.     If  a  man  make  an  affirmation  re- 
lating to  property  in  his  possession  to  an- 
other, whom  he    makes  his  agent  by  re- 
questing him  to  dispose  of  it,  he  thereby 
undertakes  to  guarantee  or  secure  him,  as 
such  agent,  against  all  consequences  which 
may  follow  from  the  sale,  as  far  as  he  (the 
principal)  lawfully  may  ;  and  here,  the  pro- 
ceeds of  the  sale  have  been  actually  paid 
over  by  the  plaintiff  to  the  defendant,  after 
making  such  deductions  as  he  was  clearly 
entitled  to.     It  has  been  contended,  that 
both  the  plaintiff  and  defendant  were  wrong 
doers ;  but  that  is  inconsistent  with  justice. 
Although  contribution  cannot  be  recovered 
by  one  wrong  doer  from  another,  yet  that 
rule  can  only  apply  where  both  are  equally 
wrong  doers,  and  not  where  one  misleads 
the  other,  as  there  the  latter  is  entitled  to 
an  indemnity.     Here,  the  party  making  the 
repesentation  was  alone  benefited.  In  Mer* 
ryweather  v.  Nixon,  (9)  a  distinction  was 
drawn  between  assumpsit  and  tort,  vis.  that 
if  a  plaintiff  recover  in  the  former  action 
against  two  defendants,  and  levy  the  whole 
damages  on  one,  he  may  recover  a  moiety 
against  the  other,  in  an  action  for  money  paid 
to  his  use ;  but  that  it  is  not  so,  if  the  plaintiff 
recover  in  an  action  of  the  latter  descrip- 
tion ;  and  Lord  Kenyon  there  said,  that  he  had 
never  before  heard  of  an  action  on  the  case 
having  been  brought  where  the  former  reco- 
very was  for  a  tort ;  and  the  distinction  was 
clear  between  that  case  and  that  of  a  joint 
judgment  against  several  defendants  in  an 
action  of  assumpsit.     The  case  of  Walton  v. 
Hanbury  (10)  is  so  loosely  reported,  that  it 
is  scarcely  intelligible,  at  least,  no  principle 
can  be  extracted  from  it.     In  Philipps  v. 
Biggs,  (11)  in  a  bill  against  the  defendant, 
as  executrix  of  her  husband,  to  have  con- 
tribution, the  case  was,  that  the  plaintiff 
and  testator  were  sheriffs  of  Middlesex ; 
that  there  had  been  a  recovery  against  the 
former  for  an  escape,  in  the  testator's  life- 
time, and  5QQL  damages  recovered,  which 
the  plaintiff  had  paid  and  satisfied,  to  which 
the  bill  suggested,  the  defendant  ought  to 

(9)  8  Teim  Rep.  186. 

(10)  %  V*ni.592. 

(11)  Hardreg,  164. 

Vol.  V.  C.P. 


contribute;  but  the  Court  doubted,  and 
compared  it  to  the  case  of  two  joint  obligors ; 
but  it  did  not  appear  that  that  case  was  ever 
decided*    The  principle  to  be  deduced  from 
all  the  authorities  is,  that  where  two  per- 
sons knowingly  do  a  wrong,  the  one  cannot 
recover  contribution  from  the  other ;   but 
that  does  not  apply  where  one  party  mis- 
leads another,  who  is  innocent,  as  in   the 
present  instance,  where  a  want  of  caution 
can,  at  most,  be  imputed  to  the  plaintiff. 
Although  the  cases  of  Medina  v.  Hough- 
ton,(12)  Cross  v.  Gardner,  (13)  and  Rolle's 
Abridgment,    vol.  i.  p.  91,  were  cases  of 
sale,  yet  a  sale  does  not  differ  from  an 
employment  to  sell;  and  although  a  dis- 
tinction has  been  attempted  to  be  drawn, 
viz.  that  there   was  no  contract  in  this 
case,  yet  those  decisions  did  not  turn  on 
the  contract,  but  on  the  principle,  that 
the  party  acted  under  a  false  affirmation 
made  to  him  by  another:  but  even  if  a 
contract  were  necessary,  there  was  one  in 
this  case  as  much  as  in  those,  as  there  was 
not  only  a  sale,  but  the  plaintiff  was  em- 
ployed by  the  defendant  to  sell,  and  he  ac- 
tually sold,  on  the  faith  of  the  representa- 
tion made  to  him,  that  the  defendant  was 
legally  entitled  to  sell.     If  so,  it  is  quite 
clear,  that  no   scienter  was  necessary ;  for 
if  a  man  affirm  a  fact,  he  ought  to  know 
whether  it  be  true  or  false  before  he  make 
such  affirmation,  and  having  done  so,  he  is 
responsible.     Although  in  Pasley  v.  Free 
man,  and  that  class  of  cases,  it  was  held, 
that  a  scienter  was  necessary;  yet  there, 
the  defendants  had  no  interest  of  their  own 
to  promote  by  the  representation  they  had 
made,  as  to  the  credit  or  solvency  of  a  third 
person ;  but  here,  the  defendant  had  a  di- 
rect interest  coupled  with  the  possession, 
and  the  assertion  was  made  for  his  interest 
alone.     It  is  true,  that  there  is  no  direct 
allegation  in  the  declaration,  that  the  asser- 
tion was  false  at  the  time  it  was  made,  as  it 
applies  only  to  the  time  of  the  sale ;  but  as 
this  objection  was  not  raised  till  after  ver- 
dict, the  Court  will  imply  all  that  can  be 
implied  in  support  of  the  declaration.     It 
might  be  otherwise  on  demurrer.      The 
cases  of  Weston  v.  Mason,  (14)  and  Bull  v. 

(12)  1  Salk.  210. 

(13)  Carth.  90. 

(14)  3  Burr.  1725. 

(15)  1  Wila.  255. 
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Steward,  (15)  establish  the  principle,  that 
if  a  cause  of  action  be  collected,  or  the  Court 
can  see  from  the  record,  that  proof  might 
have  been  given  at  the  trial  to  establish  such 
action,  an  objection,  after  verdict,  cannot 
avail,  although  it  might  on  demurrer.  Here, 
the  defendant's  title  to  the  property  was 
negatived  at  the  time  of  the  sale  ;  and  if  so, 
we  may  fairly  presume  that  he  had  no  title 
at  the  time  of  making  the  affirmation ;  and 
although  this  presumption  may  be  raised, 
it  appears  to  us  to  be  unnecessary,  as  the 
plaintiff  appears  to  have  sold  in  consequence 
of  the  affirmation  made  to  him  by  the  de- 
fendant before  the  sale.  It  is,  therefore, 
a  continuing  allegation,  and  sufficient  to 
support  the  verdict.  The  case  of  Max  v. 
Roberts  does  not  appear  to  bear  on  the  pre- 
sent, as  it  was  not  alleged,  that  the  goods 
were  delivered  to,  or  accepted  by  the  defen- 
dants for  the  purpose  of  carriage,  or  that 
they  had  any  notice  of  the  shipment,  from 
which  a  promise  or  duty,  founded  on  an 
agreement  by  them  to  convey  the  goods  as 
carriers,  might  be  inferred.  Here,  how- 
ever, the  allegation  in  the  second  count  is, 
at  most,  defective  only  ;  and  we  are,  there- 
fore, unanimously  of  opinion,  that  there  is 
no  ground  to  arrest  the  judgment.  This 
rule  must  consequently  be 

Discharged. 


27.     \ 
>.3.    $ 


OSBORNE  V.  HANCOCK. 


1827. 

Feb. 

It  seems  that  if  a  writ  be  directed  to  the 
sheriffs  of  Chester  in  the  first  instance,  m- 
stead  of  the  chamberlain,  and  they  cause  the 
party  to  be  arrested  under  it,  he  cannot  apply 
to  have  it  set  aside,  as  the  sheriffs  are  the 
proper  officers  to  execute  the  writ. 

Mr.  Serjeant  Wilde,  in  the  last  term,  ob- 
tained a  rule  nisi,  that  the  writ  of  capias 
quare  clausumj regit,  which  had  been  issued  in 
this  cause,  might  be  set  aside,  on  the  ground 
that  it  had  been  directed  to  the  sheriffs  of 
the  city  of  Chester  instead  of  the  chamber- 
lain of  that  city. 

Mr.  Serjeant  Vaughan,  afterwards  showed 
cause,  and  referred  to  the  case  of  Jackson 
v.  Hunter,  (1)  where  a  bail  bond  given  to 
the  sheriff  of  Durham,  under  a  writ  issued 

(1)  6  Term  Rep.  71. 


immediately  from  the  Court  of  King's  Bench 
to  him,  was  held  not  to  be  void.  In  Bract' 
bridge  v.  Johnson,  (2)  a  capias  ad  respon- 
dendum, directed  to  the  chamberlain  of 
Chester,  commanding  him  to  take  the  de- 
fendant, was  held  to  be  irregular  and  void* 
as  he  was  only  empowered  to  issue  his 
mandate  to  the  sheriff  for  that  purpose; 
but  here  the  sheriff  was  the  officer  of  the 
crown,  and  the  proper  person  to  execute 
the  writ  and  return  it  to  the  court :  he  was 
also  the  fit  person  to  arrest  the  defendant, 
and  the  precept  was  directed  to  him  ac- 
cordingly ;  and  it  saved  the  defendant  the 
expense  which  he  must  otherwise  have  been 
put  to  by  sending  the  writ  to  the  chamber- 
lain in  the  first  instance,  and  directing  him 
to  issue  his  mandate  to  the  sheriff  In 
Grant  v.  Bagge,  (8)  a  writ  of  fi.  fa.  directed 
in  the  first  instance  to  the  bailiff  of  the  Isle 
of  Ely,  out  of  the  Court  of  King's  Bench, 
was  held  to  be  erroneous  and  void,  and 
that  die  bailiff  executing  the  same  was 
guilty  of  a  trespass  against  the  party  whose 
goods  were  taken  in  execution.  At  all 
events,  it  is  not  open  to  the  defendant  in  the 
present  case  to  say  that  the  proceedings  are 
irregular,  as  no  disadvantage  has  accrued 
to  him  from  the  writ's  being  directed  to  the 
sheriff  in  the  first  instance,  but  on  the  con- 
trary, it  has  saved  him  the  charges  which 
he  must  otherwise  have  paid,  if  it  had  been 
directed  to  the  chamberlain,  wlio  might,  per- 
haps, have  a  remedy  against  the  sheriff  In 
Dnltoris  Sheriff,  463,  it  is  said,  that  if  the 
sheriff  or  his  officer  take  one  in  execution  for 
debt  within  a  liberty,  although  the  execu- 
tion be  good,  for  that  the  sheriff  is  the  im- 
mediate officer  of  the  king  and  to  the  king's 
courts  to  execute  all  process  ;  yet  the  lord 
of  the  liberty  or  franchise  may  have  his 
action  on  the  case  against  the  sheriff  for 
entering  into  his  liberty,  and  no  valid  dis- 
tinction can  be  drawn  between  a  liberty  and 
a  franchise  of  this  description.  So  in  Bol- 
ton, 464,  it  is  said,  that  if  the  sheriff  or  his 
officer  shall  take  one  within  a  franchise, 
upon  a  capias  or  other  original  process,  the 
party  so  taken  shall  have  no  remedy,  for  it 
is  all  one  to  the  party  so  taken,  whether  he 
be  taken  by  the  sheriff  or  by  the  lord  or 
bailiff  of  the  liberty;  and  yet  the  lord  of 
the  franchise  shall  have  his  action  against 

(2)  3  B.  Moore,  237. 

(3)  3  East,  126. 
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the  sheriff  or  his  officer.  In  Hartly  v. 
Hodgson,  (4)  Lord  Chief  Justice  Dallas  re- 
ferred to  Jackson  v.  Hunter,  /where  Lord 
Kenyon  said  "  it  is  not  necessary  to  deter- 
mine whether  the  defendant  in  the  original 
cause  could  or  could  not  have  set  aside  the 
process  for  irregularity  by  motion  ;"  and 
added,  that "  no  injury  was  done  to  him  by  a 
course  less  circuitous  and  less  expensive." 
In  Chapman  v.  Maddeson,  (5)  an  attach- 
ment was  issued  against  an  officer  of  the 
Bishop  of  Durham  for  not  returning  a  writ 
of  latitat  directed  to  him ;  and  here,  as  the 
writ  was  directed  to  the  sheriff,  he  would 
have  been  liable  to  an  attachment  if  he  had 
not  returned  it,  and  he  had  sufficient  au- 
thority to  cause  it  to  be  executed  without 
having  previously  received  a  mandate  from 
the  chamberlain  for  that  purpose. 

Mr.  Serjeant  Wilde,  in  support  of  the 
rule,  submitted,  that  the  plaintiff,  and  not 
the  sheriff,  was  called  on  to  show  cause  why 
the  writ,  which  had  been  issued  by  the  former, 
should  not  be  set  aside,  as  it  was  sued  out 
irregularly  in  the  first  instance.  If  the  de- 
fendant had  appeared,  he  might  have  waiv- 
ed the  irregularity,  as  in  Dalton  v.  Barnes ; 
(6)  but,  by  giving  a  bail  bond  be  does  not 
do  so,  as  he  executes  it  under  duress,  and 
to  be  discharged  from  confinement.  The 
case  of  Bradshaw  v.  Davie*  (7)  is  not  only 
precisely  in  point,  but  must  govern  the 
present ;  where  it  was  held,  that  an  alias 
capias,  directed  to  the  sheriffs  of  the  city 
of  Chester,  instead  of  the  chamberlain  of 
the  county  palatine,  directing  him  to  issue 
his  mandate  to  the  sheriffs,  is  irregular,  and 
may  be  set  aside  at  the  instance  of  the  de- 
fendant ;  and  the  Court  of  King's  Bench 
refused  to  allow  the  writ  to  be  amended. 
The  chamberlain  alone  has  authority  to  act 
within  the  city  of  Chester,  and  therefore 
process  is  directed  to  him  in  the  first  in- 
stance ;  and  the  sheriffs  have  a  distinct 
duty  to  perform  viz.  to  execute  writs  and 
attend  the  execution  of  criminals  convicted 
of  offences  within  the  county.  In  Fitzpa- 
trick  v.  Kelly,  (8)  where  the  defendant  was 
arrested  within  the  verge  of  the  palace, 
Lord  Mansfield  said,  that  the  person  mak- 


(4)  1  B.  Moore,  517. 

(5)  2  Stra.  1089. 

(6)  1  Maul.  &  Selw.  S30. 

7)  1  Chitt.  374. 

8)  3  Term  Rep.  740,  n. 
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ing  the  arrest  was  liable  to  answer  to  the 
person  possessed  of  the  franchise,  which 
had  been  violated,  but  that  the  person  ar- 
rested was  entitled  to  no  action.  Here, 
however,  the  defendant  only  seeks  to  set 
aside  the  writ,  which  he  was  clearly  entitled 
to  do,  as  it  was  irregularly  issued  in  the 
first  instance. 

« 

By  the  Court — It  appears,  that  according 
to  the  old  and  established  practice,  the 
writ  or  process  in  this  case,  ought  to  have 
been  directed  in  the  first  instance  to  the 
chamberlain  of  Chester ;  so  in  Durham  to 
the  bishop ;  or  in  Lancashire  to  the  chan- 
cellor. The  question  then  is,  whether  the 
defendant,  or  party  against  whom  it  is  is- 
sued, can  take  any  advantage  if  it  be  not  so 
directed.  If  it  had  not  been  executed  by 
the  proper  officer,  it  is  quite  clear  that 
he  might ;  and  resist  his  being  taken  into 
custody  under  it.  But  here  the  sheriff 
was  the  proper  person  to  execute  it ;  and, 
although  it  was  to  undergo  a  circuitous 
course,  yet  the  chamberlain  was  not  to  ex- 
ecute it,  but  the  sheriff,  and  it  has  gone  a 
more  direct  course  than  it  otherwise  would. 
Dalton,  in  treating  of  a  writ  to  he  executed 
within  a  liberty,  states  that  the  execution  is 
good,  as  the  sheriff  is  the  immediate  officer 
of  the  king,  but  that  the  lord  of  the  liberty 
might  have  his  action  against  him  for  en- 
tering his  liberty,  and  that  the  party  taken 
shall  have  no  remedy,  as  it  is  the  same 
thing  to  him  whether  he  were  taken  by  the 
sheriff  or  by  the  lord  or  bailiff.  In  Jackson 
v.  Hunter,  Lord  Kenyon  and  Mr.  Justice 
Ashhurst  laid  down  the  principle  applicable 
to  this  case,  and  which  is  founded  on  com- 
mon sense,  and  is  so  far  an  authority  as  to 
induce  us  to  act  in  conformity  to  it.  His 
Lordship  there  said,  that  with  respect  to  the 
defendant  in  the  original  suit,  no  injury  was 
done  to  him  by  the  informality  of  the  writ; 
but,  on  the  contrary,  it  was  rather  advan- 
tageous to  him,  because  it  was  a  less  expen- 
sive mode  of  proceeding  :  and  Mr.  Justice 
Ashhurst  said,  that  as  there  was  no  claim  of 
privilege  by  the  bishop,  or  plea  to  (he  juris- 
diction, and  as  the  sheriff  arrested  the  de- 
fendant in  obedience  to  the  writ,  the  Court 
could  not  say  that  the  arrest  was  void. 
Although  the  question  there  arose  on  a  bail 
bond,  the  doctrine  of  ]U>rd  Kenyon  is 
equally  applicable  to  this  case,  and  is  sup- 
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ported  by  Dalton  ;  and  here,  if  any  person 
has  received  an  injury  it  is  the  chamberlain, 
and  if  he  feels  himself  aggrieved,  he  may 
claim  his  conusance;  but  the  defendant, 
although  he  has  been  arrested  by  process 
issued  informally  or  in  an  indirect  manner, 
yet,  as  it  was  in  the  hands  of  the  proper 
officer  at  the  time  it  was  executed,  the  de- 
fendant cannot  be  allowed  to  set  it  aside ; 
and  if  the  sheriff  had  refused  to  return  the 
writ  he  would  have  been  liable  to  an  at- 
tachment. 

Mr.  Justice  Burrough  being  of  a  contrary 
opinion,  on  the  ground  that  the  writ  had 
been  irregularly  issued,  and  contrary  to  the 
established  and  uniform  practice,  the  Court 
took  time  to  consider  ;  and 

The  Lord  Chief  Justice  now  said,  that 
they  would  lay  down  no  rule,  but  would 
take  care  that  the  same  difficulty  should 
not  arise  hereafter. 

Rule  nihil. 


1827. 
Feb 


17.      1 
.  6.    J 


▲DAMS  0.  BUOBT,  GENT.    ONE, 
&C. 


//  an  attorney  of  this  court  be  arrested  at 
the  suit  of  an  attorney  of  the  Court  of  King's 
Bench,  he  must  plead  his  privilege,  and  can* 
not  be  discharged  on  motion. 

Mr.  Serjeant  Wilde,  on  a  former  day  in 
this  term,  obtained  a  rule  nisi,  that  the  de- 
fendant (an  attorney  of  this  court)  might  be 
discharged  on  filing  common  bail,  he  hav- 
ing been  arrested  on  process  issued  at  the 
suit  of  an  attorney  of  the  Court  of  King's 
Bench. 

Mr.  Serjeant  Adams  afterwards  showed 
cause,  and  insisted  that  the  true  distinction 
was,  that  if  an  attorney  of  the  King's  Bench, 
or  this  court,  were  arrested  by  process 
issuing  out  of  the  same  court,  he  might 
move  to  be  discharged  on  common  bail ; 
but  that  an  attorney  of  a  different  court 
must  plead  his  privilege  in  abatement,  and 
the  learned  Serjeant  referred  to  Impey's 
Practice,  (C.P.  6th  edit.  38.)  and  Snee  v. 
Humphrey,  (1)  where  it  was  held,  that  if 
an  attorney  of  this  court  be  arrested  by  a 
latitat,  he  must  plead  his  privilege,  and  the 

(1)  l  W'i!?.306. 


Court  of  King's  Bench  would  not  set  aside 
the  proceedings  on  motion. 

Mr.  Serjeant  Wilde,  in  support  of  the 
rule,  relied  on  Beck  v.  Lewis,  (2)  where  an 
action  was  brought  by  an  attorney  of  the 
King's  Bench  against  an  attorney  of  this 
court,  it  was  held,  that  although  the  former 
was  entitled  to  sue  in  his  own  court  by  at- 
tachment of  privilege ;  yet  that  he  could  not 
arrest  the  defendant  and  hold  him  to  special 
bail. 

The  Court  ordered  it  to  be  referred  to 
the  Prothonotary,  to  ascertain  the  practice; 
and  he  now  reported  that  it  was  necessary 
for  the  defendant  to  plead  his  privilege. 
The  rule  was  consequently 

Discharged. 


18£7 
Feb 


17.    \ 
.6.    $ 


MORRIS  V.  LANE. 


Notice  of  executing  a  writ  of  inquiry 
state,  thai  it  would  be  executed  between  two 
certain  hows  of  the  day. 

Mr.  Serjeant  Wilde,  on  a  former  day  in 
this  term,  obtained  a  rule  nisi,  that  the  in- 
quisition which  had  been  taken  in  this  cause 
before  the  sheriff  of  Gloucester,  might  be 
set  aside  for  irregularity,  on  the  ground  that 
the  notice  of  executing  the  writ  of  inquiry 
stated,  that  it  would  be  executed  between 
the  hours  of  eleven  and  two  in  the  forenoon ; 
and  it  was  sworn  that  the  party  was  there 
before  two  o'clock,  but  that  the  writ  had 
been  executed. 

Mr.  Serjeant  Vaughan  now  showed  cause, 
and  submitted,  that  although  the  usual  prac- 
tice was  to  give  notice  that  an  inquiry  will 
be  executed  between  two  certain  hours,  as 
between  ten  and  twelve  o'clock  in  the  fore- 
noon, or  in  this  case  between  eleven  and  one, 
according  to  the  cases  of  Arnold  v.  Squire, 
and  Robmson  v.  Philips,  (1)  yet  as  the  writ 
was  executed  in  the  vacation,  the  application 
should  have  been  made  within  the  first  four 
days  of  the  term,  whereas  the  party  de- 
layed till  the  29th  ult.;  but  it  appearing  mat 
he  had  relied  on  an  enlarged  rule,  and 
brought  himself  within  the  terms  of  it, 

Rule  absolute. 

(2)  Tidd'a  Practice,  7th  edit.  76. 

(1)  Sayer,  18 1 ;  Barnes,  296;  Prac.  Reg.  445. 
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1827.     C PARKER     -     -       -   PLAINTIFF. 
Feb.  7.    £  PARKER  &  OTHERS  DEFORCIANT*. 

The  Court  will  not  allow  a  fine  to  pass,  if 
one  of  the  conusors  sign  his  christian  name 
different  to  that  in  the  other  proceedings. 

Mr*  Serjeant  Bosanquet  moved  that  this 
fine  might  pass,  notwithstanding  an  irregu- 
larity in  the  signature  of  one  of  the  conusors. 
It  appeared  that  there  were  fourteen,  all  of 
whom  had  signed  the  concord,  and  that  one 
of  them  had  signed  her  name  as  Elizabeth 
Parker  Baylis,  but  who  was  described  in 
the  dedimu8  and  writ  of  covenant,  as  Eli- 
zabeth Baylis,  omitting  the  word  Parker. 

The  Court  refused  the  application,  but 
said  that  the  fine  might  pass,  as  to  all  the 
conusors  who  had  signed  the  concord  in 
their  proper  names;  but  that  there  must  be 
a  re-acknowledgment  by  the  party  whose 
signature  was  at  variance  with  the  other 
proceedings. 


ANONYMOUS. 


1827.      \ 
Feb.  7.    j 

If  a  declaration  be  amended  in  vacation, 
but  not  delivered  untU  after  the  essoin  day 
of  the  ensuing  term,  the  defendant  is  not  en- 
tilled  to  an  imparlance,  as  it  cannot  be  con" 
sidered  as  a  new  declaration. 

The  declaration  in  thiscause  was  delivered 
in  the  last  Michaelmas  term,  and  amended 
under  a  Judge's  order  on  the  1 1th  of  Janu- 
ary last,  by  entitling  it  specially,  as  of  the 
second  return  in  this  term ;  and  k  was  de- 
livered, as  amended,  after  the  essoign  day. 
The  defendant  claimed  an  imparlance  to 
the  next  term,  but  the  plaintiff  conceiving 
that  he  was  not  entitled  to  it,  signed  judg- 
ment for  want  of  a  plea. 

Mr.  Serjeant  Wilde  now  applied  to  set  it 
aside,  on  the  ground  that  it  had  been  issued 
irregularly,     but 

The  Court  held,  that  as  the  declaration  was 
only  amended,  it  could  not  be  considered  as 
a  new  declaration ;  and  that  as  the  Judge 
imposed  no  terms  at  the  time  the  order  for 
the  amendment  was  made,  the  defendant 
was  not  entitled  to  an  imparlance,  and  that 
the  judgment  had  been  properly  signed. 

Rule  refused. 


1827.        7  THE  MAYOR  AND  BURGESSES  OF 
Feb.    7.     3  THE  BORo'  OF  STAFFORD  0.  TILL. 

A  corporation  aggregate  may  maintain 
assumpsit,  for  use  and  occupation,  against  a 
tenant  who  has  held  premises  under  them 
and  paid  them  rent,  on  the  ground,  that  as 
he  had  occupied,  the  consideration  was  exe- 
cuted. 

This  was  an  action  of  assumpsit  for  use 
and  occupation.  The  first  count  of  the  de- 
claration stated,  that  the  defendant  was  at- 
tached to  answer  the  Mayor  and  Burgesses 
of  the  borough  of  Stafford  in  the  county  of 
Stafford,  (the  plaintiffs)  in  a  plea  of  tres- 
pass on  the  case  upon  promises ;  and  there- 
upon, the  plaintiffs,  by  their  attorney,  com- 
plained that  the  defendant,  on  the  80th 
March  1826,  at  Stafford  aforesaid,  was  in- 
debted to  the  plaintiffs  in  the  sum  of  100/. 
for  the  use  and  occupation  of  a  certain  mes- 
suage, garden,  tenement,  and  premises,  with 
the  appurtenances,  of  the  plaintiffs,  by  the 
defendant,  and  at  his  special  instance  and 
request,  and  by  the  sufferance  and  permis- 
sion of  the  plaintiffs  for  a  long  time  before 
then  elapsed,  had  held,  used,  occupied,  pos- 
sessed and  enjoyed ;  and  being  so  indebted, 
he,  the  defendant,  in  consideration  thereof, 
afterwards,  to  wit,  on  &c.  aforesaid,  at  &c. 
aforesaid,  undertook,  and  then  and  there 
faithfully  promised  the  plaintiffs,  to  pay 
them  the  said  sum  of  money  when  he  the 
defendant  should  be  thereunto  afterwards 
requested.  To  this  was  added  a  count  on 
a  quantum  meruit,  and  the  common  money 
counts. 

The  defendant  pleaded  the  general  issue. 

At  the  trial,  before  Mr.  Justice  Burrough, 
at  the  last  Assizes  at  Stafford,  the  plaintiffs 
having  proved  that  the  defendant  was  in 
the  occupation  of  the  premises,  and  that 
four  quarters'  rent  were  due  at  Michaelmas 
1 825,  and  that  he  had  made  several  pay- 
ments previously  to  that  time, — it  was  ob- 
jected for  the  defendant,  that  the  action 
could  not  be  maintained,  on  the  ground 
that  assumpsit  would  not  lie  for  use  and 
occupation  at  the  suit  of  a  corporation,  but 
that  their  remedy,  if  any,  was  by  an  action 
of  debt ;  and  even  then,  that  a  demise  by 
a  corporation  could  only  be  by  deed.  The 
jury,  however,  found  a  verdict  for  the 
plaintiffs. 
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Mr.  Serjeant  Peake,  in  the  last  term,  ob- 
tained a  rule  nisi,  that  this  verdict  might  be 
set  aside  and  a  nonsuit  entered,  or  that  the 
judgment  might  be  arrested,  on  the  ground 
that  the  action  of  assumpsit  could  not  be 
maintained. 

Mr.  Serjeant  Doyley  showed  cause  on  a 
former  day  in  this  term,  and  submitted,  that 
the  plaintiffs  were  entitled  to  recover,  as 
they  had  proved  the  holding  by  the  defen- 
dant under  them,  and  that  he  had  paid  rent. 
Although  assumpsit  cannot  be  maintained 
against  a  corporation  aggregate,  yet  there 
is  no  objection  to  their  bringing  it :  so,  al- 
though a  contract  to  bind  them  must  be  by 
deed ;  yet,  if  another  occupy  land  under 
them,  the  title  of  landlord  and  tenant  ac- 
crues. In  the  case  of  The  Dean  and  Chap- 
ter of  Rochester  v.  Pierce t  (1)  it  was  held, 
that  debt  would  lie  for  use  and  occupation, 
at  the  suit  of  a  corporation  aggregate,  al- 
though there  was  no  proof  of  a  demise  by 
deed ;  and  Lord  EUenborough  there  said, 
"  a  corporation  cannot  demise  except  by 
deed;  but  the  action  for  use  and  occupation 
does  not  necessarily  suppose  any  demise : 
it  was  enough  that  the  defendant  used  and 
occupied  the  premises  by  permission  of 
the  plaintiffs ;  and  a  corporation,  as  well  as 
an  individual,  may,  without  deed,  permit 
a  person  to  use  and  occupy  premises  of 
which  they  are  seised ;"  and  a  motion  was 
afterwards  made  in  the  Court  of  King's 
Bench :  but  the  Judges  were  unanimously  of 
opinion  that  use  and  occupation  might  be 
maintained  by  a  corporation  aggregate,  and 
the  objection  was  abandoned  in  the  course  of 
the  argument.  A  promise  may  be  made  to  a 
corporation  for  a  past  or  executed  conside- 
ration ;  and  in  such  a  case  mutual  promises 
are  not  necessary.  In  The  East  India  Com" 
pony  v.  Glover,  (2)  the  plaintiff  declared 
upon  a  sale  of  coffee  at  so  much  per  hun- 
dred, which  the  defendant  was  to  take 
away  at  such  a  time,  or  answer  in  damages, 
and  there  was  judgment  by  default ;  and 
on  executing  a  writ  of  inquiry  before  Chief 
Justice  Pratt,  he  refused  to  let  the  defen- 
dant in  to  give  evidence  of  fraud  on  the  side 
of  the  plaintiff  at  the  sale,  because  he  said 
the  defendant  had  admitted  the  contract  to 
be  as  the  plaintiff  had  declared,  by  suffer- 
ing judgment  by  default,  instead  of  pleading 

(1)  1  Campb.  466. 

(2)  l  Stra.  61t. 


non  assumpsit ;  and,  in  the  case  of  The  Bar- 
her  Surgeons  of  London  v.  PeUon,  (3)  it  was 
held,  that  assumpsit  lay  by  a  corporation 
aggregate,  for  money  forfeited  on  a  bye-law ; 
and  it  was  objected  on  demurrer  that  a 
promise  could  not  be  made  to  a  corporation 
aggregate  without  deed.  But  the  Court 
said,  that  the  action  lay,  and  no  authority 
is  to  be  found  in  contradiction  to  that  de- 
cision. It  is  quite  clear  that  an  action  of 
debt  for  use  and  occupation  may  be  main- 
tained without  a  demise  by  deed,  and  the 
statute  11  Geo.  2.  c.  19.  s.  14.  provided 
that  it  should  be  lawful  for  landlords,  when 
the  agreement  was  not  by  deed,  to  recover 
a  reasonable  satisfaction  for  the  lands,  &c 
held  or  occupied  by  the  defendant,  in  an 
action  on  the  case  for  the  use  and  occupa- 
tion of  what  was  so  held  or  enjoyed ;  and  that 
if,  in  evidence  on  the  trial  of  such  action, 
any  parol  demise  or  any  agreement  (not 
being  by  deed)  whereon  a  certain  rent  was 
reserved  shall  appear,  the  plaintiff  in  such 
action,  shall  not,  therefore*  be  nonsuited,  but 
may  make  use  thereof  as  an  evidence  of 
the  quantum  of  the  damages  to  be  reco- 
vered. In  Stroud  v.  Rogers,  (4)  and  Wil- 
kins  v.  Wvngate,  (6)  it  was  held,  that  debt 
would  lie  for  use  and  occupation  generally, 
without  setting  forth  the  particulars  of  the 
demise  :  and  in  King  v.  Fraxer,  (6)  it  was 
held,  that  such  action  might  be  maintained, 
without  stating  where  the  premises  lie;  and 
Lord  EUenborough  there  said,  "  when  it 
was  once  established,  as  in  Stroud  v.  Rogers, 
and  Wilkins  v.  W'tngate,  that  debt  for  use 
and  occupation  would  lie,  it  necessarily  fol- 
lowed that  the  generality  of  the  form  of  de- 
claring for  use  and  occupation  in  every  re- 
spect might  be  adopted.  On  these  autho- 
rities, it  is  quite  clear,  that  assumpsit  for 
use  and  occupation  may  be  maintained  by 
a  corporation  aggregate. 

Mr.  Serjeant  Peake,  in  support  of  his 
rule,  submitted,  that  the  case  of  The  East 
India  Company  v.  Glover,  did  not  apply,  as 
the  point  was  not  there  taken ;  and  although 
the  objection  was  raised  in  The  Barber  Sur- 
geons of  London  v.  Pelson,  still  this  action 
cannot  be  maintained  in  its  present  form. 

(3)  S  Lot.  252. 

(4)  2  Term  Rep.  63,  n. 
(3)  2  Tenn  Rep.6f. 
(6)  6  East,  348. 
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If  there  were  any  demise  at  all  it  must  have 
been  by  deed,  as  a  corporation  could  not 
demise  without;  and, although  it  was  proved 
that  the  defendant  had  paid  rent,  yet  it  must 
have  reference  to  a  preceding  demise,  and 
which  could  only  be  by  deed,  so  that  as- 
sumpsit cannot  be  maintained.  In  The 
King  v.  the  Inhabitants  of  Chipping  Norton, 

(7)  where  a  corporation,  by  a  verbal  agree- 
ment with  a.  pauper,  leased  to  him  the  tolls 
of  a  market  for  above  10/.  a  year,  it  was 
held,  that  he  could  not  gain  a  settlement 
thereby,  as  no  interest  could  pass  from  a 
corporation  but  under  their  seal.  So  in  The 
King  v.  the  Inhabitants  of  North  Dttffield, 

(8)  where  five  persons,  as  members  of  a 
managing  committee  of  a  corporation,  who 
were  proprietors  of  a  bridge,  and  the  tolls 
thereof,  demised  the  toll-house  and  tolls  to 
the  pauper  for  one  year,  reserving  a  rent  to 
the  corporation  and  a  power  of  re-entry ; 
but  the  demise  was  not  under  the  corpora- 
tion seal,  but  only  under  the  seals  of  the  five 
individual  members, — it  was  held,  that  the 
pauper  did  not  gain  a  settlement  by  occu- 
pying the  toll-house  and  tolls  above  forty 
days,  arid  that  his  having  paid  rent  for  the 
same  made  no  difference,  the  annual  value  of 
the  toll-house,  without  the  tolls,  not  exceed- 
ing 51.  Both  these  cases  show  that  a  parol 
demise,  or  even  a  demise  without  the  seal 
of  the  corporation  being  attached  to  it, 
is  insufficient,  and  that  no  interest  in  tolls 
nor  a  toll-house  can  pass  without  a  de- 
mise by  deed.  Here  the  declaration  is, 
that  in  consideration  that  the  corporation, 
viz.  the  Mayor  and  Burgesses  of  Stafford, 
had  permitted  the  defendant  to  use  and  oc- 
cupy the  premises,  he  promised  to  pay  them 
when  he  should  be  afterwards  requested  so 
to  do.  There  is,  consequently,  no  mutua- 
lity; and  if  the  defendant  had  demurred,  it 
is  quite  clear  that  this  count  could  not  be 
sufficient,  and  if  so,  he  is  entitled  to  take 
advantage  of  its  insufficiency  in  arrest  of 
judgment.  The  Court  cannot  presume  that 
the  defendant  held  as  tenant  to  the  plaintiffs 
under  a  verbal  demise  or  parol  contract, 
and  which,  in  point  of  law,  could  not  be 
done,  as  such  demise  must  be  by  deed,  and 
under  the  seal  of  the  corporation. 


(8)3 


Cur.  adv.  vult. 

Eaat,  239. 
M.  &  S.  247. 


Lord  Chief  Justice  Best,  on  this  day,  de- 
livered the  judgment  of  the  Court  as  fol- 
lows : — In  this  case  an  application  has  been 
made  for  a  nonsuit,  or  that  the  judgment 
might  be  arrested  on  the  same  question,  viz. 
whether  a  corporation  aggregate  can  maintain 
an  action  of  assumpsit  for  use  and  occupa- 
tion, against  a  party  who  has  occupied  pre- 
mises under  them,  and  which  were  their 
property.  As  the  defendant  had  occupied, 
the  contract  was  executed ;  and  therefore  no 
express  promise  need  have  been  proved.  It 
may  be  inferred  that  where  property  has 
been  enjoyed,  the  party. who  has  occupied  is 
bound  to  pay,  and  the  law  will  infer  a  pro- 
mise to  do  so.  In  executory  contracts  it  is 
different;  as  in  such  cases  there  must  be  a 
mutuality  of  obligation  to  which  a  corpora- 
■  tion  aggregate  can  only  assent  or  be  a  party 
by  deed.     Here,  however,  there  is  a  good 

•  consideration,  as  from. the  enjoyment  of  the 

•  land  by  the  defendant,  a  promise  must  be 
implied,  and  the  case  of  The  Barber  Sur- 

<  geons  of  London  v.  Clark,  has  decided  the 

•  very  point.  That  was  an  action  of  assump- 
sit to  recover  a  penalty  forfeited  by  a  bye- 
law  ;  and  it  was  insisted  that  a  promise  could 
not  be  made   to  a  corporation  aggregate 

•_  without  deed,  which,  the  Court,  overruled, 

-  and  said  that  the  same  objection  was  made 
in  the  case  of  The  City  of  London  v.  Goree,(9) 
and  that  judgment  was  there  given  for  the 
plaintiff.  Although  this  action  is  not 
brought  to  recover  a  penalty,  yet,  as  a  sum 
is  due  from  the  defendant  for  the  previous 

.  occupation,  the  law.  will  imply  a  promise  to 
pay :  the  principle  therefore  is  the  same.  In 
the  case  of  The  City  of  London  v.  Goree, 
assumpsit  was  brought  for  the  duty  of  scav- 
age,  and  it  was  objected  after  verdict,  that 
no.  assumpsit '.  lay  for  such  a  duty,  for  there 

.  ought  to  be  a  contract,  express  or  implied, 
to  maintain  an  assumpsit ;  and  although  the 

.  precise  point  applicable  to  this  case  was  not 
there  raised,  yet  in  the  report  in  Lcvinz, 

.  (10)  it  is  stated,  that  the  jury  found  the 
duty  to  be  due,  but  that  no  promise  was 
expressly  made;  and  the  question  was, 
whether  assumpsit  lay  for  money  thus  due 
by  custom  without  express  promise,  and  it 

.  was  resolved  that  it  did.  That  principle  is 
directly  applicable  to  the  present  case,  as  it 
shows  that  such  an  action  may  be  maintain- 

*(9)  1  Vent.  *98. 
(10)  Vol.  ii.  p.  174w 
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ed  without  an  express  promise,  and  that  in 
its  absence  the  law  will  imply  one.  The 
ease  of  The  Dean  of  Rochester  v.  Piercet  is 
also  an  authority  expressly  in  point,  and 
although  there  was  a  difference  in  the  form 
of  action,  the  plaintiff  having  declared  in 
debt,  yet  it  decided  the  same  principle,  and 
is  not  in  substance  to  be  distinguished  from 
the  present  case,  as  the  law  implied  a  de- 
mise ;  and  if  a  contract  cannot  be  implied, 
no  action  of  this  description  can  ever  be 
brought  by  a  corporation  aggregate.  That 
is  not  to  be  considered  as  a  mere  Nisi  Prius 
decision,  for  the  reporter  states,  that  the 
point  was  afterwards  discussed  in  full 
court;  and  the  Judges  were  unanimously  of 
opinion,  that  use  and  occupation  might  be 
maintained  by  a  corporation  aggregate.  The 
law  will  not  only  imply  a  promise,  but  an 
existing  tenancy  between  a  corporation  and 
tenant  In  Wood  v.  Tate,  (11)  it  was  con- 
sidered that  a  demise  of  lands  by  a  corpo- 
ration, not  under  the  corporation  seal,  would 
entitle  the  servant  of  the  corporation  to 
avow  the  taking  a  distress  as  upon  a  demise 
by  the  corporation,  the  tenant  having  paid 
them  rent ;  and  Sir  James  Mansfield  said, 
"  the  plaintiff  has  entered  and  paid  his  rent 
from  time  to  time,  to  the  bailifis  of  the 
borough,  who  are  the  proper  persons  to  re- 
ceive it.  The  lease  then  being. void  in  con- 
sequence of  the  blunder  inHhe  mode  of  its 
execution,  is  not  the  plaintiff  tenant  from 
year  to  year  I  And  half  a  year's  rent  being 
now  due,  have  not  the  corporation  a  right  to 
distrain  for  such  rent  ?  That  appears  to  me  to 
be  the  plain  result  of  all  the  facts  stated  in 
the  case."  And  Mr.  Justice  Chambre  added, 
"  the  only  question  at  present  to  be  decided 
is,  under  whom  the  plaintiff  holds  as  tenant 
of  the  premises,  upon  which  the  distress 
has  been  taken  ?  It  has  been  contended, 
that  he  holds  under  the  aldermen ;  but  that 
is  contrary  to  all  the  facts  stated  in  the  case. 
Hitherto  he  has  paid  his  rent  to  the  persons 
whose  duty  it  is  to  collect  the  corporation 
rents.  Possibly  the  aldermen  may  have  the 
power  to  controul  the  use  of  the  corporation 
seal,  but  when  used,  the  lease  belongs  to  the 
principal  officers  of  the  corporation.  It  is 
enough  however  to  say,  we  can  see  a  ten- 
ancy from  year  to  year  under  the  corpora- 
tion. It  matters  not  what  other  persons 
have  signed  the  lease,  if  it  be  signed  by 

(tl)  t  New  Rep.  £47. 


the  proper  officers."  In  Finer'*  Abridgment, 
(12)  it  is  said,  that  a  dean  and  chapter  may 
charge  a  man  for  his  occupation  without 
deed ;  and  again,  (IS)  where  a  corporation 
made  a  contract  for  letting  a  market,  and 
although  not  in  writing,  being  from  year  to 
year,  it  was  held  to  be  good.  The  cases  of 
The  King  v.  the  Inhabitants  of  Chipping 
Norton  and  North  Duffield\  do  not  break  in 
on  the  principle  on  which  we  shall  decide 
the  present.  Indeed  the  last  tends  to  con- 
firm it,  and  the  distinction  is  drawn  as  to 
tolls  which  cannot  pass,  except  by  deed ;  and 
Lord  EUenborough  there  said,  "  the  resi- 
dence in  the  toll-house,  if  it  had  been  of 
sufficient  value,  might  have  answered  the 
purpose  of  a  settlement."  He  therefore 
considered  the  difference  between  corporeal 
and  incorporeal  hereditaments.  But  on  the 
short  ground,  that  as  in  this  case  there  has 
been  a  consideration  executed,  and  that  con- 
sequently no  mutuality  of  contract  is  requi- 
site, we  are  of  opinion  that  it  is  a  suffi- 
cient answer  to  both  the  objections,  vis.  as 
to  the  nonsuit,  and  in  arrest  of  judgment. — 
This  rule,  therefore,  must  be 

Discharged. 


1827.       ")  SMITH  V.   SPARROW  AND 

Feb.  9.   y  anothbr. 

A  contract  made  on  a  Sunday  is  void,  al- 
though it  was  entered  into  by  a  broker  with- 
out the  knowledge  of  his  principal,  and  at  the 
special  request  of  the  purchaser,  who  after- 
wards refused  tofulfl  it. 

This  was  an  action  of  assumpsit. 

The  declaration  stated,that  the  defendants, 
on  the  26th  February  1825,  at  London,  bar- 
gained for  and  bought  of  the  plaintiff  and  the 
plaintiff  at  the  special  instance  and  request  of 
the  defendants,  then  and  there  sold  to  them  a 
certain  large  quantity,  to  wit,  26  lots  of  nut- 
megs, then  lately  arrived  in  this  kingdom 
from  parts  beyond  seas,  by  and  on  board  of 
a  certain  ship  or  vessel  called  the  Sibbald, 
and  a  certain  other  quantity,  to  wit,  Id  lots, 
then  lately  arrived  on  board  a  certain  other 
ship  or  vessel  called  the  Phoenix,  the  whole 
amounting  to  a  large  qnantity,  to  wit,  7,765 

(It)  Tit.  Corporation*,  K.  11. 
(13)  K.41. 
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pounds  weight,  at  a  certain  rate  or  price, 
and  on  terms  then  and  there  agreed  on  be- 
tween the  plaintiff  and  defendants,  to  wit, 
at  the  rate  or  price  of  1*.  3d.  per  pound 
weight  for  each  and  every  pound,  amount- 
ing in  the  whole  to  a  large  sum,  to  wit,  to 
the  sum  of  4,240/.,  and  on  which  a  certain 
deposit,  to  wit,  a  deposit  of  20/.  on  each  and 
every  of  the  said  lots,  was  to  be  made  and 
paid  by  the  defendants,  and  the  prompt 
payment  of  the  residue  of  the  said  price  to 
be  paid  and  made  on  the  delivery  of  the 
nutmegs,  on  a  certain  day  then  and  there 
agreed  upon,  to  wit,  the  19th  of  March  then 
next;  and  that  in  consideration  thereof,  and 
that  the  plaintiff,  at  the  special  instance  and 
request  of  the  defendants,  had  undertaken 
and  faithfully  promised  them  to  deliver  the 
said  quantity  of  nutmegs  to  them,  according 
to  the  terms  of  the  said  sale,  they  (the  defen- 
dants) undertook  and  promised  the  plaintiff 
to  accept  the  said  nutmegs  of  and  from  him, 
and  to  pay  for  the  same  on  the  terms  afore* 
said,  on  the  delivery  thereof  to  them  the 
defendants  ;  and  that  although  the  plaintiff 
afterwards  and  at  the  expiration  of  the  said 
prompt  payment,  to  wit,  on  the  said  19th 
of  March,  in  the  year  aforesaid,  was  ready 
and  willing,  and  tendered  and  offered  to  de- 
liver the  said  nutmegs  to  the  defendants, 
and  requested  them  to  accept  the  same,  and 
to  pay  him  for  the  same,  according  to  the 
terms  of  the  said  sale ; — yet  the  defendants, 
not  regarding  &c,  but  contriving  &c.  did  not, 
nor  would  at  the  said  time  when  they  were 
so  requested  as  aforesaid,  or  any  time  before 
or  afterwards,  accept  the  said  quantity  of 
nutmegs,  or  any  part  thereof,  of  or  from  him 
the  plaintiff,  or  pay  him  for  the  same  as 
aforesaid,  but  wholly  neglected  and  refused 
so  to  do,  contrary  to  the  tenor  and  effect 
of  the  said  promise  and  undertaking  of  the 
defendants.  By  means  of  which  said  several 
premises,  the  plaintiff  was  compelled  and 
obliged  to  pay  a  large  sum  of  money,  to  wit, 
the  sum  of  50/.,  for  and  in  respect  of  the 
charges  of  the  said  sale,  and  for  warehouse 
rent  of  the  said  nutmegs ;  and  was  after- 
wards, to  wit,  on  &c.  compelled  to  sell  the 
said  nutmegs  for  a  much  smaller  price  than 
the  price  agreed  to  be  paid  by  the  defendants, 
to  wit,  for  2,400/.,  and  has  been  deprived  of 
divers  great  gains  and  profits,  which  would 
have  resulted  and  accrued  to  him  by  and 
from  the  acceptance  of  the  said  quantity  of 
Vol.  V.  C.P. 


nutmegs,  and  payment  for  the  same  by  the 
defendants,  on  the  terms  of  the  said  sale. 

At  the  trial,  before  the  Lord  Chief  Justice, 
at  Guildhall,  at  the  Sittings  after  the  last 
term,  the  only  witness  by  whom  the  contract 
was  established,  was  Mr.  J.  W.  Smith,  a 
brother  of  the  plaintiff,  who  stated,  that  in 
February  1825,  he  was  engaged  as  a  bro- 
ker, trading  under  the  firm  of  Smith  &  Wil- 
liams; that  the  plaintiff  was  his  brother, 
who  had  been  formerly  in  business  with  his 
father,  but  who  had  now  retired  ;  that  he 
(witness)  was  frequently  engaged  in  the  spice 
trade;  that  in  the  above  month  of  Fe- 
bruary, he  received  orders  from  his  brother 
to  make  purchases  on  his  account  in  spices, 
and  was  provided  with  funds  to  the  amount 
of  about  8,000/.  for  that  purpose ;  that, 
in  pursuance  of  those  directions,  a  pur- 
chase was  made  of  a  certain  quantity  of  nut- 
megs on  Saturday,  26th  February ;  that 
die  witness  was  acquainted  with  the  defen- 
dants, one  of  whom,  Mr.  F.  Sparrow,  re- 
sided at  Stockwell,  where  the  witness  him- 
self lived  with  his  family,  and  that  he  had 
frequently  done  business  for  the  defendants, 
as  tea-brokers  ;  that  in  consequence  of  be- 
ing home  so  late  on  the  Saturday  night,  he 
called  on  Mr.  F.  Sparrow  on  the  Sunday 
ensuing ;  that  he  had  a  conversation  with 
him  with  regard  to  the  state  of  the  market 
prices ;  that  there  was  a  proposal  made  be- 
tween them  with  respect  to  nutmegs ;  that 
he  offered  him  26  lots  by  one  ship,  and  ten 
by  another,  at  11*.  6<£  per  pound;  that 
some  of  them  cost  11*.,  and  some  11*.  3c/., 
the  day  before  ;  that  Sparrow  said,  that  if 
he  could  have  the  whole  at  11*.  3d.  he 
would  take  them,  on  which  the  witness  told 
him,  that  he  could  not  let  him  know  whether 
he  could  have  them  or  not  till  he  had  been 
to  town  and  seen  his  partner ;  that  he  after- 
wards went  to  town  and  saw  his  partner 
there ;  when  the  price  was  fixed  at  1 1*.  3d. ; 
that  he  (witness)  brought  the  contract  note 
back  with  him,  which  was  as  follows: — 

London,  26th  Feb.  1  &Z5. 
Messrs.  F.  and  R.  Sparrow, 

We  have  this  day  bought  for  your  ac- 
count 26  lots  of  nutmegs  per  Sibbald ; 
13  do.  do.  per  Phoenix  at  11*.  3d. 

Deposit  20/.  per  lot — prompt  19  March. 
Brokerage  £  per  cent. 

Your  obedient  servants, 
Smith  &  Williams. 
M 
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That  the  witness  told  Mr.  Sparrow,  that 
if  he  would  have  the  contract  on  the  Sunday, 
it  must  be  considered  as  made  on  die  Sa- 
turday ;  that  Mr.  Sparrow  paid  the  broker- 
age, and  instructed  the  witness  to  re-sell  the 
nutmegs,  but  not  for  a  less  price  than  1£«.  6<L 
per  lb. ;  that  the  witness  did  not  know 
whether  Sparrow  wrote  any  memorandum 
at  the  time ;  but  that  he  indorsed  on  the 
contract,  "  to  sell  again  at  12*.  6dL ;"  that  on 
the  Monday  the  witness  gave  1  Is.  9d.  for 
nutmegs  by  the  same  ship ;  and,  from  the 
state  of  the  market  on  that  day,  could  have 
disposed  of  the  defendants'  at  11*.  9d.9 
and  some  at  12*.  The  contract  book  of 
the  witness  and  his  partner  was  then  put  in, 
which  contained  the  following  memorandum : 
"  F.  and  R.  Sparrow  bought  of  Thomas 
Smith,  26  lots  of  nutmegs  per  Sibbald, 
and  13  lots  per  Phoenix,  at  11*.  ScL,  26th 
February."  The  witness  then  said,  that  it 
was  written  on  the  Sunday  morning,  except 
only  the  name  of  Thomas  Smith,  which  was 
written  on  the  Monday  morning,  but  that  it 
was  not  delivered  to  the  plaintiff  for  a  week 
afterwards.  Under  these  circumstances,  his 
Lordship  was  of  opinion,  that  the  action 
eould  not  be  maintained  ;  and  accordingly 
directed  a  nonsuit,  on  the  ground  that  the 
statute  of  frauds  requires  a  written  memo- 
randum of  a  contract  to  be  signed  by  the 
agent  of  the  party  to  be  charged  therewith ; 
and  that,  generally  speaking,  no  other  evi- 
dence is  required,  but  a  letter  or  writing, 
signed  by  the  party  sought  to  be  charged. 
Here,  however,  if  the  plaintiff  had  refused 
to  fulfil  his  contract,  the  defendants  could 
have  maintained  no  action  against  him, 
because  there  was  no  paper  signed  by  his 
agent  binding  him  :  and  his  Lordship  said, 
it  is  one  of  the  first  principles  of  law, 
that,  to  render  a  contract  valid,  there  must 
be  a  mutuality,  and  it  must  be  binding  on 
each  side  ; — and  here,  the  contract  was  not 
binding  on  both  parties.  His  Lordship, 
however,  resef  ved  the  question  for  the  con- 
sideration of  the  Court,  as  well  as  whether 
the  contract  was  not  void  at  law,  having 
been  begun  and  completed  on  a  Sunday. 

Mr.  Serjeant  Wilde,  on  a  former  day  in 
this  term,  accordingly  obtained  a  rule  nisi, 
that  this  nonsuit  might  be  set  aside,  and  a 
new  trial  granted ;  and,  as  to  the  first  point, 
cited  the  cases  of  Allen  v.  Bennett; (I) 
(1)  3  Taunt.  169. 


Egerton  v.  Matthews; (St)  Saunderson  t. 
Jackson;  (3)  Fowler  v.  Freeman;  (4)  and 
Schneider  v.  Morris :  (5)  and  as  to  the  ille- 
gality of  the  contract,  it  having  been  made 
on  a  Sunday,  he  referred  to  the  cases  of 
Drury  v.  Defontaine;  (6)  Bloxsome  v.  W'xU 
Hams;  (7)  and  Fennell  v.  Ridler.  (8) 

Mr.  Serjeant  Vaughan  and  Mr.  Serjeant 
Adams  now  showed  cause,  and  submitted, 
that,  independently  of  the  first  question,  the 
contract  was  void,  not  only  under  the  sta- 
tute 29  Car.  2.  c.  7,  but  also  by  the  common 
law.  Although  in  Drury  v.  Defontaine,  it 
was  held,  that  a  sale  of  goods  on  a  Sunday, 
not  made  in  the  exercise  of  the  ordinary 
calling  of  the  vendor  or  his  agent,  is  not 
void  ;  yet  the  statute  of  Charles  is  decisive 
to  show,  that  a  contract  made  on  that  day 
cannot  be  given  effect  to,  whether  it  be 
made  by  a  broker  on  his  own  behalf,  or  act- 
ing for  his  principal,  if  made  in  the  exercise 
of  his  ordinary  calling.  The  object  of  the 
statute  was  to  prevent  all  persons  from  ex- 
ercising any  worldly  labour,  business,  or 
work  on  the  Lord'*  Day ;  and  that  must 
extend  to  private  bargains,  as  well  as  to 
public  business.  Here,  it  is  quite  clear, 
that  if  the  contract  had  been  made  by  the 
plaintiff  himself  it  would  have  been  void  to 
all  intents  and  purposes :  and  if  so,  it  could 
not  be  effected  through  the  medium  of  an- 
other ;  and  he  cannot  avail  himself  of  a  con- 
tract made  by  his  agent  or  broker  in  direct 
violation  of  the  statute..  Transactions  of 
this  nature  are  usually  carried  on  through 
the  medium  of  brokers.  The  plaintiff  ac- 
quired his  title  through  his  brother,  who  act- 
ed as  his  broker ;  and  if  the  former  derived  it 
through  a  tainted  channel,  he  cannot  reco- 
ver. Here,  however,  the  broker  treated 
with  the  defendants  as  if  he  was  making  the 
sale  on  his  own  account;  and  yet,  if  it 
should  prove  disadvantageous,  he  might 
turn  round  and  say,  that  he  was  not  lia- 
ble, as  he  acted  for  his  principal,  who 
was  unknown  to  the  defendants.  In  Fen~ 
nell  v.  Ridler,  it  was  held,  that  a  horse 
dealer  cannot  maintain  an  action   upon  a 


(2)  6  East,  S07. 
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contract  for  the  sale  and  warranty  of  a 
horse  made  by  him  on  a  Sunday  ;  and  Mr. 
Justice  Bayley  there  said,  "  that  the  pur- 
chase of  a  horse  by  a  horse-dealer  is  an 
exercise  of  the  business  of  his  ordinary  call- 
ing, no  one  can  doubt.  The  spirit  of  the 
act  is  to  advance  the  interests  of  religion ; 
to  turn  a  man's  thoughts  from  his  worldly 
concerns,  and  to  direct  them  to  the  duties 
of  piety  and  religion ;  and  the  act  cannot 
be  construed  according  to  its  spirit,  unless  it 
is  so  construed  as  to  check  the  career  of 
worldly  traffic.  There  is  nothing  in  the 
act  to  show,  that  it  was  passed  exclusively 
for  promoting  public  decency,  and  not  for 
regulating  private  conduct.  Labour  may 
be  private,  and  not  meet  the  public  eye,  and 
so  not  offend  against  public  decency ;  but  it 
is  equally  labour,  and  equally  interferes  with 
a  man's  religious  duties. — Private  as  well 
public  conduct  is  expressly  within  the  con- 
templation of  the  statute."  And,  although 
that  learned  Judge  expressed  some  doubts 
in  Bloxsome  v.  Williams,  whether  the  statute 
could  be  extended  to  other  cases  than  those 
of  manual  labour,  and  other  work  visibly 
laborious,  and  the  keeping  of  open  shops, 
yet  he  founded  his  judgment  on  the  fact, 
that  there  was  no  complete  contract  on  the 
Sunday ;  and  if  there  were,  that  it  was  not 
competent  to  the  defendant,  who  alone  had 
been  guilty  of  a  breach  of  the  law,  to  set  up 
his  own  contravention  of  the  law,  as  an  an- 
swer to  the  action  at  the  suit  of  an  innocent 
person.  Here,  however,  the  plaintiff  affirmed 
the  act  of  his  agent,  by  bringing  the  present 
action ;  and  as  the  statute  includes  the  words 
"any  person  whatsoever,"  a  broker  falls 
within  its  provisions,  and  his  acting  as  such 
must  be  taken  to  apply  to  the  exercise  of 
his  business  ;  and  if  so,  the  plaintiff  cannot 
be  entitled  to  recover. 

Mr.  Serjeant  Wilde  and  Mr.  Serjeant 
Spankie  in  support  of  the  rule. — The  con- 
tract was  not  made  on  a  Sunday,  as  it  was 
not  completed  until  the  Monday,  when  the 
plaintiff 's  name  was  entered  in  the  ledger ; 
and  whether  it  were  completed  on  the  Sun- 
day, was  a  question  of  fact,  which  should 
have  been  left  to  the  jury.  Although  it 
was  said,  that  there  was  no  mutuality  in 
the  contract,  as  the  plaintiff  had  not  as- 
sented to  it  at  the  time;  yet,  as  it  was 
effected  through  the  medium  of  a  broker, 
he   must  be  considered  as  the  agent  of 


both  parties,  and  more  particularly  of  the 
plaintiff,  who  had  given  him  general  in- 
structions to  purchase,  and  to  sell  at  a  profit. 
The  contract  note  was  delivered  to  the  de- 
fendant Sparrow  at  the  express  request  of  the 
broker,  and  there  was  a  continuing  authority 
given  him  by  the  plaintiff  to  sell  at  a  certain 
price,  until  he  had  assented  to  the  terms  of 
the  contract.  The  entry  in  the  book  on  the 
Monday  might  be  connected  with  the  trans- 
action on  the  preceding  day ;  as,  in  Saun- 
derson  v.  Jackson,  where  a  bill  of  parcels, 
in  which  the  vendor's  name  was  printed,  de- 
livered to  the  vendee  at  the  time  of  an  order 
given  for  the  future  delivery  of  goods,  was  held 
to  be  a  sufficient  memorandum  of  the  contract 
within  the  statute  of  frauds ;  and  that,  at  all 
events,  a  subsequent  letter,  written  and  sign- 
ed by  the  vendor*  referring  to  the  order, 
might  be  connected  with  the  bill  of  parcels 
so  as  to  take  the  case  out  of  the  statute. 
Here,  what  took  place  on  the  Sunday  was 
merely  introductory,  and  the  subsequent 
acts  ratified  and  constituted  the  contract ; 
and  if  so,  this  case  falls  within  that  of  Blox- 
some v.  Williams,  where  a  verbal  bargain 
was  made,  and  its  terms  arranged  on  a  Sun- 
day, but  was  not  completed  till  the  Tuesday 
following :  and  the  Court  thought  that,  al- 
though a  moral  delinquency  might  be  at- 
tached to  the  parties,  yet,  that  as  the  con- 
tract was  not  completed  on  the  Sunday,  it 
did  not  fall  within  the  operation  of  the  sta- 
tute. But  here,  the  plaintiff  was  entirely 
ignorant  of  the  transaction,  and  which  would 
not  have  taken  place,  but  at  the  desire  of  one 
of  the  defendants,  who  now  seeks  to  take 
advantage  of  his  own  wrong :  and  although 
the  party  who  made  the  contract  may  be 
considered  as  the  agent  of  the  vendor  and 
vendees,  yet  the  former  only  authorized  him 
to  make  a  just  and  honest  contract ;  and  as 
the  principal  was  altogether  ignorant  of  the 
transaction,  and  the  defendants  alone  can 
be  subject  to  reproach,  this  nonsuit  cannot 
be  sustained.  At  all  events,  there  was 
evidence  of  a  continuing  contract,  which 
ought  to  have  been  left  to  the  jury,  and  it 
is  quite  clear,  that  it  was  not  completed  on 
the  Sunday ;  and  if  so,  it  falls  within  the 
principle  established  in  Bloxsome  v.  Wil- 
liams. 

By  the  Court. — Although  it  has  been  said, 
that  the  defendants  are  most  to  be  blamed, 
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it is  not  for  as  to  consider  the  misconduct  of 
one  party  or  the  other,  where  both  are  in  pari 
delicto.  No  persons  who  make  contracts 
of  this  nature  should  be  heard  in  a  court 
of  law.  They  are  the  worst  description  of 
gamblers,  and  persons  known  by  the  name 
of  brokers  are  frequently  the  ministers  of 
gamblers,  who  are  daily  to  be  found  in  the 
arena  of  the  Exchange.  If  late  political 
writers  could  see  what  was  now  passing,  they 
would  certainly  have  expressed  themselves  in 
far  different  terms.  The  price  of  all  articles 
of  commerce  may  be  kept  above  their  level 
by  men  of  this  description.  Every  slight 
inception  of,  or  a  mere  casual  conversation, 
as  to  a  contract  on  a  Sunday  will  not  vitiate  it ; 
but  if  the  material  part  of  it,  or  nearly  all  its 
terms  are  arranged  on  that  day,  and  it  is 
merely  to  be  decided  on  a  Monday,  such  a 
contract  could  scarcely  be  supported.  But 
it  is  unnecessary  for  us  to  decide  that  ques- 
tion, as  here,  it  was  proved  at  the  trial,  that 
the  parties  treated  the  contract  as  being 
completed  on  the  Sunday,  and  as  it  has  been 
said,  that  the  plaintiff  did  not  know  that  it  was 
made  on  that  day,  we  must  take  it  to  have 
been  then  completed,  and  if  not,  it  never 
could  be  complete  at  all.  The  solicitation 
for  the  bargain  was  made  on  that  day,  and 
the  plaintiff's  agent  delivered  the  contract 
note  to  one  of  the  defendants  on  his  return 
from  town  in  the  afternoon  of  Sunday,  and 
on  that  note,  the  plaintiff  must  rest  his  claim. 
It  has  been  admitted,  that  if  the  plaintiff 
himself  had  made  the  contract,  he  could  not 
recover,  as  he  would  have  been  guilty  of  a 
breach  of  the  statute  of  Charles ;  but  it 
has  been  said,  that  he  ought  not  to  suffer 
or  be  answerable  for  the  misconduct  of  his 
broker.  If  we  were  sitting  as  delegates  for 
the  purpose  of  inquiring  whether  the  plain- 
tiff was  liable  to  ecclesiastical  censure,  it 
would  be  altogether  a  different  question ; 
but  here,  he  stands  on  his  contract,  which 
was  made  against  law,  and  which  he  now 
seeks  to  adopt,  and  to  avail  himself  of  it 
If  a  contract  be  entered  into  contrary  to 
law,  it  is  altogether  void,  and  no  party  can 
take  advantage  of  it ;  and  here,  it  is  quite 
clear  that  the  agent  or  broker  could  not  le- 
gally make  it;  and  if  so,  the  plaintiff  cannot 
recover  upon  it.  We  have  been  referred  to 
previous  decisions  as  to  whether  the  statute 
should  receive  a  large  or  narrow  construc- 
tion, the    latest  of   which  is    Fennell  v. 


Ridler.  And  although  Mr.  Justice  Bayley 
expressed  some  doubts  as  to  the  applica- 
tion of  the  statute  in  cases  of  this  nature  in 
Bloxsome  v.  Williams;  yet  he  has  made 
abundant  amends  in  the  judgment  he  deli- 
vered in  Fennell  v.  Ridler  ;  and  with  that 
candour  which  so  peculiarly  belongs  to  him, 
he  said,  that  he  had  previously  taken  too 
narrow  a  view  of  the  subject;  and  his  rea- 
soning is  the  ablest  exposition  of  the  statute 
that  can  possibly  be  conceived:  and,  he 
says,  that  it  requires  the  largest  and  most 
liberal  construction ;  that  the  spirit  of  the 
act  is  to  advance  the  interests  of  religion, 
to  turn  a  man's  thoughts  from  his  worldly 
concerns,  and  direct  them  to  the  duties  of 
piety  and  religion  ;  and  that  the  act  cannot 
be  construed  according  to  its  spirit,  unless  it 
is  so  construed  as  to  check  the  course  of 
worldly  traffic  ;  and  religion  is  the  basis  of 
the  law  of  this  country.  It  is,  therefore, 
immaterial  whether  a  contract  be  completed 
on  a  Sunday  or  not.  If  part  of  it  be  en- 
tered into  or  negotiated  on  that  day,  it  is 
sufficient  to  bring  it  within  the  terms  of  the 
statute,  by  which  it  is  enacted,  that  no 
tradesman,  or  other  person  whatsoever,  shall 
exercise  any  worldly  labour,  business,  or 
work  of  their  ordinary  calling  upon  the 
Lord's  Day.  That  cannot  be  limited  to  the 
completion  of  a  contract.  Any  serious  pro- 
ceeding, or  course  of  negotiation  for  a  con- 
tract, falls  within  the  provisions  of  the  act 
If  the  foundation  for  a  contract  be  laid  on  a 
Sunday,  it  is  sufficient.  Here  then  it  is 
quite  clear,  that  the  contract  began  on  that 
day ;  the  broker  went  from  his  residence  at 
Stockwell  to  London  ;  and  there,  after  con- 
sulting his  partner,  drew  out  the  contract 
note,  and  delivered  it  to  one  of  the  defen- 
dants on  the  evening  of  the  same  day*  The 
cases,  therefore,  where  the  contract  has  been 
incomplete,  are  inapplicable  to  the  present,  as 
here  it  was  perfected  on  the  Sunday;  and  it 
must  be  considered  as  final,  as  it  regulated  the 
price  at  which  the  article  was  bought,  and  the 
mode  by  which  the  payment  was  to  be  made. 
Unless,  therefore,  a  party  be  permitted  to  pro- 
fit in  defiance  of  the  law,  the  plaintiff  cannot 
be  entitled  to  recover.  His  broker  was  exer- 
cising his  ordinary  calling  on  a  Sunday,  and  the 
contract  so  made  by  him  was  absolutely  void. 

Rule  discharged. 
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1827.       7      6T0VILD  AND  ANOTHER  V, 
Feb.    7.    $  EADE. 

^4  person  requested  bankers  in  the  Country 
to  give  him  a  bill  drawn  by  them  on 
their  London  bankers,  in  exchange  for  an- 
other bill  of  the  same  date  and  take,  which 
they  did,  deducting  4  per  cent*  for  in- 
terest and  commission : — Held  not  to  be  usu- 
rious. 

Mr.  Serjeant  Wilde,  oit  a  former  day  in 
this  term,  obtained  a  rule  calling  on  the 
plaintiffs  to  show  cause  why  the  warrant  of 
attorney  given  by  the  defendant  in  this  cause, 
and  the  writ  of  fieri  facias  which  had  been 
issued  on  a  judgment  entered  up  thereon, 
might  not  be  set  aside,  and  the  goods  levied 
under  the  latter  writ  restored  to  the  defen- 
dant. It  appeared,  by  the  affidavit  on 
which  the  application  was  founded,  that  the 
plaintiffs  were  bankers  at  Petworth,  in  Sus- 
sex, and  that  the  warrant  of  attorney  was 
given  to  secure  the  payment  of  a  bill  of 
exchange  for  2,500/.,  dated  the  5th  De- 
cember 1822,  drawn  by  one  Upton  upon 
and  accepted  by  the  defendant,  payable  at 
two  months  after  date,  and  which  was 
discounted  by  the  plaintiffs  for  Upton  the 
drawer,  under  the  following  circumstances : 
vis.  they  deducted  the  full  interest  of 
5  per  cent,  for  the  time  the  bill  had  to 
run;  but,  instead  of  paying  the  amount 
in  cash,  they  drew  a  bill  on  Messrs.  Mas* 
terman  &  Co.,  their  London  bankers,  at 
two  months  after  date,  in  favour  of  Up- 
ton, which  he  accepted,  and  was  obliged 
to  get  discounted ;  that  when  the  bill 
deposited  by  Upton  with  the  plaintiffs 
became  due,  it  was  dishonoured ;  but  that 
subsequent  money  transactions  took  place 
between  them  and  the  defendant,  and 
that  in  the  settlement  of  the  account, 
the  bill  was  charged  to  the  defendant's 
debit,  as  being  returned  unpaid  in  Fe- 
bruary 1823 ;  and  the  plaintiffs  admitted, 
that  they  had  received  3,800/.  from  the 
defendant  since  that  time;  but  that  the 
final  balance  due  to  them  amounted  to 
5,233/.,  for  which  the  defendant  had  agreed 
to  grant  them  a  mortgage.  Under  these  cir- 
cumstances, the  learned  Serjeant  submit- 
ted, first,  that  the  amount  of  the  bill  of  ex- 
change had  been  satisfied  by  the  subsequent 
payments,   on    the  authority  of   Clayton's 


case ;  (1)  and  secondly,  that  the  plaintiffs 
had  been  guilty  of  usury  in  discounting  the 
bill,  as,  instead  of  giving  cash  for  it,  they 
gave  their  own  acceptance  for  the  same  pe- 
riod the  bill  had  to  run. 

Mr! Serjeant  Bosanquet  now  showed  cause 
on  an  affidavit,  which  stated,  that  the  plain- 
tiffs did  not  deduct  the  full  interest  at  the  rate 
of  5  per  cent. ;  and  that  it  appeared  by  an 
entry  on  their  books,  that  they  had  only  de- 
bited the  defendant  with  the  sum  of  1 6/.  10*. 
on  discounting  the  bill,  which  would  only 
amount  to  a  little  more  than  4  per  cent.  He 
submitted,  that  even  if  the  plaintiffs  had  taken 
the  full  interest  of  5  per  cent,  on  discount- 
ing the  bill,  the  transaction  would  not  have 
been  usurious ;  for,  in  Hammett  v.  Yea,  (2) 
where  a  banker  in  the  country  discounted 
bills  of  exchange  at  four  months  for  J.  S., 
and  took  the  whole  interest  for  the  time  they 
had  to  run ;  and  J.  S.  on  being  asked  how  he 
would  have  the  money,  directed  part  to  be 
carried  to  his  account,  part  to  be  paid  in 
cash,  and  part  by  bills  on  London,  some  at 
three,  some  at  seven,  and  some  at  30  days' 
sight, — it  was  held  not  to  be  an  usurious 
transaction,  as  the  surplus  of  interest  taken 
by  the  banker  might  be  referable  to  the 
expenses  of  remittance:  and  Lord  Chief 
Justice  Eyre  there  asked, (3)  "is  not  a 
banker  entitled  to  a  recompense  for  the  ac- 
commodation he  affords  to  his  customer  ? 
and  if,  in  such  cases,  the  remittance  is  usu- 
ally made  by  bills  of  30  days,  is  not  that  a 
fair  measure  of  a  recompense,  supposing 
there  is  no  device  in  the  transaction,  and 
that  the  remittance  is  not  intended  to  be 
used  as  a  colour  for  putting  more  money 
into  the  banker's  pockets,  for  the  mere  for- 
bearance of  a  loan,  than  is  allowed  by  law  ?" 
Here,  the  bill  was  given  by  the  plaintiffs  on 
their  bankers  in  London,  that  Upton  might  be 
enabled  to  get  money  there ;  and  was  not  in- 
tended as  a  cover  for  an  illegal  loan,  nor  did 
it  amount  to  a  shift  or  device  to  evade  the 
statute  of  usury ;  for,  inasmuch  as  Upton 
desired  to  be  accommodated  with  a  bill 
drawn  on  a  London  banker,  payable  at  the 
same  date  with  his  own,  the  plaintiffs  were 
not  only  entitled  to  deduct  interest  at  the 
rate  of  5  per  cent.,  but  also  for  commission ; 

(1)  1  Merivale,  605. 

(2)  1  Bos.  &  Pu!.  144. 

(3)  Id.  lbS. 
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for  in  Winch  v.  Ann,  (4)  where  it  appeared 
to  be  the  usage  of  country  bankers,  in  dis- 
counting bills,  to  receive  above  the  common 
interest  of  5  per  cent,  for  the  time  the  bills 
had  to  run,  the  further  sum  of  5  shillings 
per  cent,  on  the  gross  sum  for  commission, , 
such  charge  was  held  to  be  legal :  and  here, 
there  was  no  contract  for  a  loan  or  forbear- 
ance, as  the  defendant  did  not  require  cash, 
but  only  a  bill  payable  in  London  :  and  in 
Barclay  v.  Walnuley,(5)  where  the  ac- 
ceptor of  a  bill  of  exchange,  dated  the  4th 
July,  and  due  on  the  7th  September,  took 
a  premium  of  td.  in  the  pound  from  the  in* 
dorsee  and  holder,  for  payment  of  the  bill  on 
the  20th  August,  before  it  was  due, — be  was 
held  not  to  be  guilty  of  usury,  there  being 
no  loan  or  forbearance.  With  respect  to 
the  objection,  that  the  bill  was  satisfied  by 
subsequent  payments,  it  is  a  question  for 
the  Prothonotary  rather  than  the  Court,  as 
he  may  examine  all  the  accounts  between 
the  parties,  which  cannot  be  satisfactorily 
explained  by  affidavits. 

Mr.  Serjeant  Wilde  and  Mr.  Serjeant 
Spankie  in  support  of  the  rule. — In  Barclay 
v.  Walmsley,  mere  was  no  loan,  as  it  was 
the  case  of  a  debtor  paying  his  creditor. 
But  here  there  was,  *  in  fact,  a  loan,  which 
maybe  accomplished  by  various  shifts  or  de- 
vices, viz.  by  the  sale  of  goods,  or  by  giving  a 
bill ;  and  if  the  ultimate  object  is  to  raise  or 
procure  money, it  amounts  to  usury;  and 
there  can  be  no  question  in  this  case,  but 
that  there  was  a  dealing  for  money ;  and  if 
a  person  go  to  a  country  banker  with  a  bill, 
he  may  take  any  remuneration  he  pleases, 
if  there  be  no  immediate  loan  or  forbear- 
ance :  but  here,  -a  loan  was  contemplated  by 
giving  the  new  and  substituted  bill ;  and 
Upton  the  drawer  must  be  considered  as  the 
borrower,  and  the  plaintiffs  the  lenders,  and 
it  was  clearly  a  money  transaction,  for  the 
bill  was  given  as  cash. 

By  the  Court. — If  there  were  any  doubt 
as  to  the  facts  of  this  case,  we  would  direct 
an  issue,  in  order  that  they  might  be  fairly 
inquired  into  before  a  jury ;  but  we  have  no 
doubt  whatever.  It  appears,  that  the  de- 
fendant having  accepted  a  bill  of  exchange 
for  2,500/.,  drawn  on  him  by  one  Upton  at 
Petworth,  he  applied  to  the  plaintiffs,  who 

(4)  2  Term  Rep.  5* ,  n. 

(5)  4  East,  55. 


were  bankers  there,  to  discount  it,  and 
said,  that  if  they  would  take  the  bill,  and 
give  him  one  on  their  London  bankers, 
it  would  answer  his  purpose;  and  that 
they  accordingly  did  so  :  but  it  cannot  be 
supposed,  that  they  were  not  entitled  to 
some  remuneration  for  so  doing.  1£  how- 
ever, it  had  been  shown,  that  5  per  cent, 
had  been  taken,  it  would  be  a  question, 
whether  there  was  not  a  colour  for  usury ; 
but  it  appears,  that  they  charged  only  4  per 
cent.,  and  if  so,  it  is  not  even  colourable. 
One  bill  was  exchanged  for  another,  and  aa 
a  country  acceptance  was  scarcely  nego- 
tiable in  London,  Upton  received  the  be* 
nefit  he  required  by  the  substituted  bill; 
and  the  plaintiffs  must  not  only  have  in- 
curred trouble,  but  expense,  in  remitting 
money  to  their  bankers  to  take  it  up  when 
due,  and  which  bill  was  given  in  exchange 
for  the  other,  which  was  dishonoured.  There 
appears  to  us,  therefore,  to  be  no  pretence 
to  send  this  case  to  a  jury,  as  it  does  not 
foil  within  the  terms  or  meaning  of  the  sta- 
tute of  usury.  This  may  be  compared  to 
the  case  of  country  bankers,  who,  on  dis- 
counting a  bill,  give  their  own  notes,  which 
is  certainly  moat  favourable  for  them,  but  k 
is  not  usury;  for  if  a  man  require  discount, 
and  the  banker  discounting  give  his  own 
notes,  payable  on  demand,  and  not  cash,  yet 
they  may  be  used  as  money,  and  sent  back 
to  the  bankers  for  payment  immediately 
after  they  were  received.  So,  here,  there 
was  a  mere  exchange  of  paper ;  and  although 
the  plaintiffs  might  have  taken  more  than 
the  fuU  discount  on  the  bill,  yet  it  would  not 
have  amounted  to  usury,  as  they  were  enti- 
tled to  commission,  according  to  the  case  of 
Winch  v.  Fenny  as  well  as  a  remuneration 
for  their  trouble  and  expenses,  in  providing 
the  money  for  their  bill  and  sending  it  to 
London,  for  taking  it  up  when  it  became 
due.  There  was  no  sniff  or  contrivance 
by  the  plaintiffs,  but  a  mere  act  of  ac- 
commodation to  Upton ;  nor  was  there  a 
taking  of  more  than  legal  interest  for  the 
forbearance  of  payment ;  neither  was  there 
an  immediate  loan,  as  the  plaintiffs  could 
not  be  called  on  to  pay  until  the  bilk 
arrived  at  maturity.  That  part  of  the 
rule,  therefore,  aa  to  setting  aside  the 
warrant  of  attorney,  on  the  ground  of 
usury,  must  be  discharged ;  and  as  towhe*» 
ther  the  bill  has  been  satisfied  by  subee* 
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quent  payments,  it  must  be  referred  to  the 
Prothonotary,  who,  having  ascertained  the 
facts,  will  report  them  (if  necessary)  to  the 
Court. 

Rule  discharged  accordingly. 


1 827.   }  BLAND  AND  ANOTHER,  V.    LY- 
Feb.  8.   J   NAM  AND  ANOTHER. 

The  owner  of  a  ship  mortgaged  her,  whilst 
on  her  outward  voyage,  to  the  plaintiffs*  He 
directed  the  consignees  at  New  Orleans  to 
advance  what  was  necessary  for  her ;  and 
they  having  learnt  that  he  had  become  bank* 
rupt,  and  Having  previously  made  large  ad* 
varices  for  him,  caused  an  attachment  to  be 
issued,  and  the  ship  was  sold  for  one  fourth 
of  her  value  in  pursuance  of  an  order  made 
by  the  district  court  at  Louisiana,  although 
the  Judge  of  that  court  had  previously  or* 
dered  that  six  months  time  should  be  allowed 
for  the  owner* s  counsel  to  communicate  with 
him : — Held,  that  the  sale  was  fraudulent, 
and  that  the  plaintiffs  as  mortgagees  were 
entitled  to  recover  the  ship  in  an  action  of 
trover  on  her  arrival  in  this  country. 

This  was  an  action  of  trover,  brought 
to  recover  a  ship  or  vessel  called  the  Speed- 
well. 

At  the  trial,  before  the  Lord  Chief  Jus- 
tice, at  Guildhall,  at  the  Sittings  in  the 
last  term,  it  appeared,  that  one  Ritson  was 
the  owner  of  the  Speedwell ;  and  that  in 
September  1819,  he  sent  her  on  a  voyage 
to  New  Orleans,  and  consigned  her  to  the 
house  of  Salkeld)  Lloyd  &  Co.  with  direc- 
tions to  them  to  advance  what  was  ne- 
cessary for  her,  and  if  possible,  to  procure 
her  a  return  cargo  for  England;  that 
shortly  afterwards,  viz*  on  the  16th  of 
January  1824,  Ritson  assigned  her  to  the 
plaintiffs  in  trust,  for  the  purpose  of  selling 
her  for  an  advance  made  by  them  to  him  of 
1,500/.,  and  that  the  bill  of  sale  was  duly 
registered,  according  to  the  provisions  of 
the  statute  4  Geo.  4.  c.  41.  s.  43  ;  that  on 
the  ship's  arrival  at  New  Orleans,  and  dis- 
charging her  cargo,  she  was  found  to  be  in 
a  decayed  state,  and  short  of  supplies  ;  and 
that  Salkeld,  Lloyd  &M  Co.  who  had  before 
advanced  a  considerable  sum  for  Ritson  on 
another  account,  were  obliged  to  come  under 


large  advances  for  her  disbursements,  and 
that  before  she  could  set  sail  from  New 
Orleans,  they  having  learnt  that  Ritson  had 
become  bankrupt,  in  order  to  recover  the 
amount  of  their  advances,  proceeded  against 
the  ship  in  the  district  court  at  Louisiana, 
and  she  was  ultimately,  put  up  to  sale  at 
New  Orleans,  on  the  22d  May  1824,  and 
purchased  by  one  Alexander  Gordon,,  (to 
whom  the  defendants  were  agents)  for  2000 
dollars ;  that  the  sheriff  thereupon  exe- 
cuted a  bill  of  sale  to  Gordon,  and  made  an 
indorsement  on  the  register  accordingly; 
that  Gordon  paid  down  700  dollars  in  cash, 
and  gave  his  notes  for  the  balance  at  six 
months ;  and  that  200  dollars  out  of  the 
700  were  paid  to  the  captain,  who  certified 
that  the  sale  was  for  the  benefit  of  all  con- 
cerned. The  proceedings  of  the  Court  at 
Louisiana  were  given  in  evidence,  by  which 
it  appeared,  that  an  attachment  was  issued 
on  the  petition  of  Salkeld,  Lloyd  &  Co. ; 
who  stated,  that  Ritson  was  indebted  to  them 
in  the  probable  amount  of  1 ,563  dollars ;  that 
the  sheriff  made  his  return  before  he  was 
bound  to  do  so;  that  Ritson  had  been 
amicably  requested  to  pay  the  debt,  and  had 
refused,  and  that  by  an  order  of  the  Court 
of  the  8  th  of  May,  six  months  were  to  be 
allowed  for  counsel  to  communicate  and 
correspond  with  Ritson,  and  file  an  answer, 
but  that  the  sale  took  place  before  any 
communication  was  made  to  him.  Under 
these  circumstances,  his  Lordship  left  it 
to  the  jury  to  say,  whether  the  proceed- 
ings at  Louisiana  were  or  not  fraudulent. — 
They  said  they  had  no  doubt  but  that  the 
whole  transaction  was  grossly  fraudulent, 
and  the  plaintiffs  having  proved  that  the 
ship  was  worth  £,2002.,  that  she  had  re- 
turned to  this  country,  and  been  demanded 
by  them  from  the  defendants,  and  refused  to 
be  delivered  up,  a  verdict  was  taken  for 
the  plaintiffs  in  that  sum. 

Mr.  Serjeant  Bosanquet  in  the  last  term 
obtained  a  rule  nisi,  that  this  verdict  should 
be  set  aside  and  a  new  trial  granted,  on  the 
grounds,  that  the  defendants  never  had  the 
actual  possession  of  the  ship,  and  that  the 
proceedings  at  New  Orleans  were  not  only 
regular,  but  conclusive  as  to  the  sale  to 
Gordon  ;  and  that  all  idea  of  fraud  was  ne- 
gatived on  the  face  of  them. 

Mr.  Serjeant  Wilde  now  showed  cause, 
and  insisted,  that  as  the  jury  had  expressly 
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found  that  the  sale  was  fraudulent,  their 
verdict  was  conclusive.  The  plaintiffs  were 
no  parties  to  the  suit,  or  to  the  proceedings 
instituted  in  the  Court  at  New  Orleans,  and 
were  entitled  to  claim  the  ship  on  her  re- 
turn to  this  country  for  the  advance  they  had 
made  to  Ritson  shortly  after  her  departure 
for  New  Orleans.  Besides,  the  Court  at  Loui- 
siana had  no  jurisdiction  to  proceed  to  a 
sale,  nor  could  they  take  possession  of  a 
British  ship  when  the  owner  was  in  this 
country.  At  all  events,  the  property  in  the 
ship  was  in  the  plaintiffs ;  and  Salkeld  &  Co., 
to  whom  she  was  consigned,  caused  an  at- 
tachment to  issue  against  Ritson,  and  the 
sale  took  place  before  any  communication 
was  made  to  him  on  the  subject.  There 
was  no  evidence  to  show  that  the  proceed- 
ings at  Louisiana  were  regular,  or  that  the 
Court  were  warranted  in  ordering  the  ves- 
sel to  be  sold  :  and  in  Reid  v.  Darby,  (1)  it 
was  held,  that  even  the  Vice  Admiralty  Court 
abroad  have  no  authority,  on  the  mere  pe- 
tition of  the  captain,  to  decree  the  sale  of  a 
ship :  and  in  Buchanan  v.  Rucker,  (£)  it 
was  decided,  that  the  law  will  not  raise  an 
assumpsit  on  a  judgment  obtained  by  de- 
fault in  one  of  the  colonies,  against  a  party 
who  was  merely  summoned,  it  not  appear- 
ing that  he  had  ever  been  present  in  the 
colony — although  one  of  its  laws  was, 
that  if  a  defendant  were  absent  from-  the 
island,  such  a  mode  of  summoning  should 
be  good  service. 

The  Learned  Serjeant  was  proceeding 
with  his  argument,  when  the  Court  called  on 

Mr.  Serjeant  Bosanquet  to  show  that  the 
sale  was  made  bond  fide  and  without  fraud. 
— It  is  quite  clear  that  no  fraud  can  be  im- 
puted to  Gordon,  the  purchaser  of  the  ship ; 
and  no  misconduct  by  other  parties  can 
impeach  his  title,  which  he  legally  acquired 
under  the  bill  of  sale,  executed  by  the  she- 
riff at  Louisiana.  Ritson  alone  appeared  to 
be  interested  in  the  ship.  Salkeld,  Lloyd 
&  Co.,  the  consignees,  knew  him  alone,  and 
as  he  was  indebted  to  them,  they  had  a  right 
to  institute  proceedings  against  him  ;  and  it 
appeared,  that  the  seamen's  wages  and  other 
outgoings  were  satisfied  out  of  the  proceeds 
of  the  sale.  Although  it  may  be  said,  that 
the  vessel  was  purchased  for  a  small  sum, 
yet  she  was  found  to  be  in  a  decayed  state 

(1)  10  East,  145. 

(2)  9  East,  193. 


on  her  arrival  at  New  Orleans.     Gordon 
had  no  connexion  with  Salkeld  &  Co. ;  and 
if  he  had  known  that  the  ship  had  been 
mortgaged  to  the  plaintiffs,  it  is  quite  clear 
that  he  would  not  have  sent  her  to  this 
country.  Although  it  was  stated  on  the  face 
of  the  proceedings,  that  Ritson  had  been 
amicably    requested  to  pay  the   debt   to 
Salkeld  &  Co.,  yet  it  was  a  mere  matter  of 
form ;  and  although  the  Judge  who  made 
the  decree  might  have  been  imposed  on,  and 
though  it  might  render  the  proceedings  void 
as  against  die  parties  guilty  of  the  fraud, 
yet  it  could  not  extend  to  a  third  person  who 
was  altogether  ignorant  of  the  transaction. 
If  the  sheriff  acted    illegally  or    impro- 
perly, he  alone  is  responsible ;  and  although 
he  made  his  return  before  he  was  bound  to 
do  so,  yet  it  was  afterwards  sanctioned  by 
the  Court.     In  the  case  of  a  foreign  attach- 
ment, if  the  proceedings  are  carried  on  ac- 
cording to  the  custom  of  the  court,  it  is  suffi- 
cient :  and  here  the  Court  not  only  ordered 
the  attachment  to  issue,  but  actually  directed 
the  sale  of  the  ship  in  question,  and  which 
the  sheriff  executed  accordingly.     If  there- 
fore no  fraud  be  imputable  to  Gordon,  the 
sale  by  the  sheriff  conveyed  a  title  to  him, 
although  Lloyd  and  Salkeld  were  not  jus- 
tified in    their  proceedings.      In  Bacon's 
Abridgment,  [tit.  Error,  M.  8.]  it  is  laid 
down,  that  if  a  man  recover  damages,  and  has 
execution  by  fieri  facias,  and  upon  the  fieri 
facias  the  sheriff  sells  to  a  stranger  a  term 
for  years,  and  after,  the  judgment  is  revers- 
ed, the  party  shall  be  restored  only  to  the 
money  for  which  the  term  was  sold,  and  not 
to  the  term  itself;  because,  the  sheriff  had 
sold  it  by  command  of  the  writ  of  fieri 
facias ;  but  that,  if  the  goods  of  an  outlawed 
man  are  sold  by  the  sheriff  upon  a  capias 
utlegatum,  and  afterwards   the  outlawry  ia 
reversed  by  writ  of  error,  he  shall  be  re- 
stored to   the  goods  themselves,  because 
the  sheriff  was  not  compellable  to  sell  those 
goods.     But  here  he  was  directed  to  sett 
by  the  express  order  of  the  Court     In 
Goodycr  v.  Ince,(3)  where  a  party  claimed 
under  an  elegit,   and  the    sheriff  took  a 
lease  for  years,  which  he  delivered  to  the 
plaintiff, — the  question  was,  whether  the 
party  should    be    restored   to    the    lease 
itself,  or  to  the  value  for  which  the  sheriff 

(3)  Cro.  .for.  f 46. 
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delivered  it  in  execution.  And  the  Court 
held,  that  there  was  a  difference  between 
the  sale  and  delivery  upon  an  elegit  to  the 
party  himself,  and  a  sale  to  a  stranger  upon 
a  fieri  facias.  In  Doe  dem.Emmett  v.  Thorn, 
(4)  it.  was  held,  that  if  the  sheriff  sell  a 
term  under  a  writ  of  fi.  fa.  which  is  after- 
wards set  aside  for  irregularity,  and  the  pro- 
duce of  the  sale  directed  to  be  returned  to 
die  termor,  the  latter  cannot  maintain  eject- 
ment to  recover  his  term  against  the  vendee 
under  the  sheriff,  as  the  term  was  legally 
sold  ;  for  the  sheriff  had  authority  to  levy 
the  money,  and  the  property  passed  by 
the  sale  :  and  here,  the  sheriff  was  directed 
by  the  Court  to  do  a  particular  act,  and 
which  he  executed  accordingly  ;  and  which 
distinguishes  this  case  from  Farrant  v. 
Thompson,  (5)  as  there,  the  sheriff  wrong- 
fully took  the  goods  of  the  landlord  instead 
of  the  tenant.  On  these  grounds,  the  ver- 
dict for  the  plaintiffs  cannot  stand;  and  if  the 
cause  goes  down  again,  Gordon  may  have  an 
opportunity  of  purging  himself  from  the 
fraud,  which  is  now  imputed  to  him. 

By  Hie  Court. — It  is  unnecessary  to  say 
whether  any  fraud  can  be  actually  imputed 
to  Gordon,  although  there  was  strong  evi- 
dence of  it.  He  purchased  the  ship  for  less 
than  a  fourth  part  of  her  value,  which  must 
have  been  known  to  the  parties  who  directed 
the  sale,  who  made  the  Court  their  in- 
strument, under  whose  direction  the  she* 
riff  sold  the  ship,  who,  upon  the  sale  be- 
ing completed,  only  took  700  dollars  in 
cash,  but  agreed  to  take  the  remainder  by 
Gordon's  notes  at  six  months  date.  Was 
it  not  fair  for  the  jury  to  infer  that  such  a 
purchase  was  connected  with  fraud  I  and  if 
the  vessel  was  fraudulently  transferred,  it  is 
not  necessary  to  connect  Gordon  with  such 
fraud;  and  although  the  sale  took  place 
through  the  instrumentality  of  the  Court, 
yet  no  person  can  hold  property,  if  he  ac- 
quire it  through  a  fraudulent  conveyance ; 
and  here,  from  the  beginning  to  the  end,  the 
whole  of  the  transaction  appears  to  have 
been  bottomed  and  continued  in  fraud. 
Judgments  and  decisions  in  the  courts  of 
America,  show  that  they  are  made  by  per- 
sons of  judicial  talent  and  integrity ;  but 

(4)  1  Maul.  &  Sel.  425. 

(5)  5  Barn.  &  Aid.  826. 

Vol.  V.  OP. 


here  it  appears  on  the  face  of  the  proceed- 
ings that  Ritson  was  indebted  to  Salkeld  & 
Co.,  at  whose  instance  the  attachment  was 
issued,  in  the  probable  amount  of  1,563  dol- 
lars, without  stating  how  the  debt  was  con- 
tracted, or  that  it  was  one  for  which  Ritson 
could  have  been  arrested  if  he  had  been  in 
that  country ;  and  yet  the  Court  ordered 
his  property  to  be  seized  and  sold.  But  the 
ship,  instead  of  being  his,  was  the  actual 
property  of  the  plaintiffs.  After  the  seizure, 
the  Court  made  an  order,  that  six  months 
should  be  allowed  for  counsel  to  communi- 
cate with  Ritson,  and  defend  his  rights ;  and 
if  the  Court  had  waited  until  that  time  had 
expired,  further  advances  might  have  been 
made  on  the  ship  in  this  country,  or  re- 
mittances might  have  been  sent,  by  which 
the  sale  might  have  been  prevented.  But 
it  has  been  said,  that  the  captain  certi- 
fied that  the  sale  was  made  for  the  inte- 
rest of  all  concerned  ;  and  on  the  sale  be- 
ing effected,  he  received  200  dollars  out 
of  the  700,  and  the  Court  not  only  re- 
scinded its  own  order,  but  directed  the  sale, 
stating  it  to  be  at  the  desire  of  the  party  at 
whose  8ii it  the  attachment  was  issued. 
Surely  this  cannot  be  considered  a  fair  or 
legal  proceeding,  and  it  cannot  be  supposed 
for  a  moment,  that  any  other  court  in  Ame- 
rica would  sanction  it.  The  proceeds  of 
the  sale  were  little  more  than  sufficient  to 
pay  Messrs.  Salkeld  &  Co.  the  amount  of 
their  probable  debt ;  and  all  the  ship  was 
worth  beyond  it,  was  a  clear  profit  to  the 
purchaser.  The  sale  took  place  in  the  ab- 
sence of  the  plaintiffs,  or  Ritson  the  alleged 
owner.  The  purchaser  should  have  looked 
at  the  title,  and  inquired  into  the  nature  of 
Messrs.  Salkeld's  claim  on  Ritson,  when  he 
would  have  seen  that  it  was  founded  on  a 
juggle  and  contrivance ;  and  if  he  had  ex- 
amined the  ship's  papers,  he  would  have 
learnt  that  she  could  not  be  conveyed  by 
Salkeld  &  Co.  to  him.  In  a  late  case  in  the 
Court  of  King's  Bench,  where  a  ship  bound 
to  the  Cape  was  damaged  in  a  gale  of  wind 
before  her  arrival,  and  the  captain  sold  her 
under  the  sanction  of  the  Vice  Admiralty 
Court,  and  the  owner  brought  an  action 
against  the  purchaser, — it  was  held,  that  he 
was  entitled  to  recover,  as  if  the  latter  had 
looked  at  all  the  proceedings,  he  would  have 
found  that  no  legal  interest  could  pass  to 
him  by  the  sale.     Applying  that  principle 
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to  the  present  case,  it  appears  even  on  the 
face  of  the  proceedings  themselves,  that  the 
sale  could  not  be  justified.  Although  it 
has  been  said,  that  Gordon's  right  cannot  be 
affected,  as  he  purchased  under  the  sheriff; 
yet,  if  the  sale  were  irregular  or  fraudulent, 
it  amounts  to  nothing.  In  The  Duchess  of 
Kingston's  case,  it  was  decided,  that  if  a 
judgment  were  obtained  fraudulently,  it  was 
a  nullity.  No  valid  distinction  can  be 
drawn  between  a  sale  of  this  description  by 
a  sheriff  in  America  or  this  country.  He  was 
directed  by  the  Court  to  sell  th£  goods  of 
Ritson,  instead  of  which  they  belonged  to 
the  plaintiffs.  It  is  therefore  the  same  thing, 
as  if  he  had  taken  the  goods  of  A  B  in- 
stead of  C  D,  under  a  writ  directing  him  to 
take  the  property  of  the  latter ;  and  if  a 
sheriff  take  the  goods  of  another,  and  he  is 
afterwards  directed  to  sell  them,  under  a 
writ  of  venditioni  exponas,  such  sale  could 
not  be  justified,  as  it  must  have  been 
founded  on  an  improper  return  by  the  sheriff 
to  the  first  writ,  viz.  that  he  had  taken  the 
goods  of  one  party,  when,  in  fact,  they  be- 
longed to  another.  The  cases  cited  for  the 
defendants,  do  not  appear  to  us  to  apply,  as 
the  purchaser  might  have  detected  the  irre- 
gularity by  looking  at  the  proceedings  which 
had  taken  place  previously  to  the  sale,  aa 
he  would  have  seen  that  it  was  directed,  at 
the  instance  of  the  party  who  sued  out  the 
attachment,  contrary  to  a  previous  order  of 
the  Court.  Here  too,  the  plaintiffs  were 
perfect  strangers  to  the  proceedings,  and 
have  a  right  to  require  restitution  ;  and  it 
has  been  expressly  decided,  in  the  case  of 
Farrant  v.  Thompson,  where  certain  mill- 
machinery,  together  with  a  mill,  had  been 
devised  for  a  term  to  a  tenant,  and  he,  with- 
out permission  of  his  landlord,  severed  the 
machinery  from  the  mill,  and  it  was  after- 
wards seized  under  a  writ  of  fieri  facia*  by 
the  sheriff,  and  sold  by  him, — that  no  pro- 
perty passed  to  the  vendee,  and  that  the 
landlord  was  entitled  to  bring  trover  for  the 
machinery,  even  during  the  continuance  of 
the  term.  On  these  grounds,  it  appears  to 
us,  that  there  is  no  reason  to  disturb  this 
verdict,  and  this  rule  must  be 
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The  date  of  a  bill  of  exchange  having  been 
altered  before  it  was  negotiated  by  the  drawer, 
and  the  acceptor  wrote  the  day  of  the  month 
when  it  would  become  due,  which  corresponded 
with  the  date  as  altered : — Held,  that  such 
alteration  was  immaterial,  and  could  not  avail 
the  acceptor  in  an  action  brought  against  km 
by  an  indorser  of  the  bill* 

This  was  an  action  of  assumpsit  on  a  bill 
of  exchange,  dated  the  20  th  April  1826, 
drawn  by  one  Cornieu  upon  and  accepted 
by  the  defendant,  payable  at  three  months 
after  date,  and  indorsed  by  Cornieu  to  the 
plaintiff. 

At  the  trial,  before  the  Lord  Chief  Jus- 
tice at  Westminster,  at  the  Sittings  after 
the  last  term,  the  defendant  called  a  wit- 
ness, who  proved  that  the  bill  was  origi- 
nally dated  on  the  28th  January,  and  af- 
terwards altered  to  the  20th  April;  but, 
on  the  production  of  the  bill,  it  appeared 
that,  although  the  original  date  had  been 
altered  as  stated,  the  defendant  had  written 
on  it  "  due  July  23d ;"  but,  as  the  witness 
said,  that  the  bill  in  its  altered  state  was 
presented  to  him  by  the  drawer  for  the  pur- 
pose of  being  discounted,  his  Lordship  left 
it  to  the  jury  to  say,  whether  the  alteration 
had  been  made  before  the  bill  had  been  ne- 
gotiated, and  with  the  defendant's  assent. 
They  found  in  the  affirmative  ;  and  accord- 
ingly gave  a  verdict  for  the  plaintiff. 

Mr,  Serjeant  Vaughan,  on  a  former  day 
in  this  term,  obtained  a  rule  nisi,  that  this 
verdict  might  be  set  aside  and  a  nonsuit 
entered,  or  a  new  trial  granted,  as  the  bill 
could  not  be  given  in  evidence,  as  it  required 
a  new  stamp ;  and  that,  if  it  were  once  is- 
sued, although  the  defendant  assented  to 
the  alteration,  and  by  which  the  payment 
would  be  retarded,  it  should  have  had  a 
fresh  stamp.  In  Downes  v.  Richardson,  (1) 
where  three  persons  joined  as  drawer,  ac- 
ceptor and  first  indorser,  in  making,  an  ac- 
commodation bill,  and  it  was  afterwards 
issued  for  value  to  J.  S.,  and  previously  to 
its  being  so  issued,  its  date  had  been  altered: 
it  was  held,  that  the  acceptor  having  as- 
sented to  the  alteration  when  he  was  in- 


(1)  5  B.  &  A.  674. 
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formed  of  it,  it  was  no  answer  to  an  action 
on  the  bill  against  him,  that  the  bill  had  been 
so  altered  without  the  consent  of  the  drawer 
and  first  indorser ;  and  that  a  fresh  stamp 
was  not  necessary  in  consequence  of  such 
alteration,  the  bill  having  been  altered  be- 
fore it  was  issued  in  point  of  law :  yet 
there  the  bill  was  dh  accommodation  bill, 
and  the  Court  considered  that  such  an  in- 
strument was  not  issued  until  it  was  in  the 
hands  of  some  person  who  was  entitled  to 
treat  it  as  a  security  available  in  law.  Here, 
however,  the  bill  was  drawn  and  accepted 
on  a  bond  fide  consideration,  and  given  for 
value ;  and  if  so,  the  alteration  being  made 
after  the  acceptance  and  delivery  to  the 
drawer,  it  could  not  be  given  in  evidence 
without  a  new  stamp,  as  it  became  an  avail- 
able security  on  such  delivery. 

Mr.  Serjeant  Taddy  now  showed  cause- 
There  were  only  two  material  facts  to  be 
considered  in  this  case,  viz.  whether  the  bill 
had  been  circulated  or  negotiated  before 
the  alteration ;  and  whether  the  defendant 
assented  to  it.  Both  these  were  most  pro- 
perly left  to  the  jury,  and  they*' were  fully 
warranted  in  drawing  the  conclusion  they 
did,  as  the  defendant  himself  had  written 
on  it  "  due  July  23rd,"  and  it  must  be  pre- 
sumed to  have  been  written  at  the  time  he 
accepted  the  bill,  and  it  was  not  negotiated 
as  long  as  it  remained  in  the  hands  of  the 
drawer.  If  the  bill  had  been  drawn  and 
accepted  in  January  it  would  become  due 
in  the  month  of  April  following ;  and  even 
if  the  word  July  were  written  after  the  al- 
teration, it  is  sufficient  to  show  that  the  de- 
fendant assented  to  it.  But  it  appears  to 
have  been  written  at  the  same  time  and  with 
the  same  ink  as  the  acceptance;  and,  as 
long  as  the  drawer  kept  it,  it  must  be  con- 
sidered as  locked  up  in  his  chest,  and  con- 
sequently not  negotiated  ;  and  there  was  no 
evidence  to  show  that  it  was  not  an  accom- 
modation bill. 

Mr.  Serjeant  Vaughan  in  support  of  the 
rule. — The  bill  must  be  considered  as  re- 
issued by  the  alteration  of  the  date ;  and, 
although  it  might  not  have  been  negotiated, 
it  required  a  new  stamp.  It  must  be  taken 
that  the  bill  was  given  for  a  valuable  con- 
sideration, and  if  so,  it  must  be  considered 
as  issued  after  the  defendant  had  accepted 
it  and  delivered  it  over  to  the  drawer.  The 
words  'July  23rd'  form  no  part  of  the  bill, 


and  the  defendant  is,  at  all  events,  entitled 
to  a  new  trial. 

By  the  Court. — We  entertain  no  doubt 
whatever  in  this  case,  as,  looking  at  the  bill, 
it  appears  that  it  could  not  have  been  dated 
in  January.  The  word  April  is  written  on 
an  erasure,  and  there  is  no  letter  in  Ja- 
nuary which  would  be  carried  above  the 
line  except  J,  and  here  the  final  letter  of 
the  original  date  appears  to  have  been  an  h. 
It  is  therefore,  most  probable,  that  the  bill  was 
drawn  in  March  and  afterwards  altered  to 
April.  The  defendant  (the  acceptor)  showed 
at  what  time  the  bill  would  become  due, 
and  probably  he  did  so,  to  prevent  any  dif- 
ficulty that  might  arise  as  to  the  erasure. 
It  appears  that  the  bill  was  not  negotiated 
by  the  drawer  previously  to  the  alteration, 
as  he  himself  presented  it  to  the  witness  to 
be  discounted,  and  the  proper  stamp  was 
upon  it  when  it  was  drawn.  The  merits  are 
clearly  with  the  plaintiff;  and  for  any  thing 
that  appears  to  the  contrary,  the  erasure 
might  nave  been  made  at  the  time  the  bill 
was  drawn ;  or,  at  all  events,  it  now  appears 
to  be  a  perfect  bill,  the  defendant  himself 
having  certified  on  the  face  of  it  the  day  it 
would  become  due. 

Rule  discharged* 
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COOKE    -       -    DEMANDANT. 
YATES   -       -   VOUCHEE. 


The  word  land  only  having  been  inserted 
in  a  recovery,  is  sufficient  to  pass  arable, 
meadow,  and  pasture,  without  further  de- 
scription. 

Mr.  Serjeant  Adams  moved  that  this  re- 
covery might  be  amended  by  inserting  the 
words  "  meadow,  pasture,  and  arable,"  the 
word  "  land"  only  being  introduced  in  the 
recovery ;  and  in  the  deed  to  lead  the  uses, 
the  lands  were  described  as  "meadow, 
pasture,  arable,  and  unarable."  The  Court 
being  of  opinion  that  the  word  land  was 
sufficient,  as  it  even  comprehended  tene^ 
nents,  desired  the  Learned  Serjeant  to  look 
into  the  authorities  ;  and  he  afterwards  re- 
ferred to  Massey  v.  Rice,(l)    where  se- 

(t)  Cowp.  346. 
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vera!  objections  were  raised  as  to  the  de- 
scription of  lands  in  a  common  recovery, 
and  it,  was  insisted  that  the  nature  and 
quality  of  the  land  should  be  set  out ; 
and  Lord  Mansfield  there  said, (2)  "land 
means  arable  land." 

In  Fitter's  Abridgment,  (3)  it  is  said,  if 
the  writ  be  of  land,  and  the  conusance  of 
pasture,  meadow,  or  wood,  it  is  not  good, 
nor  e  contra,  for  it  is  of  other  nature,  and 
not  contained  in  the  writ.  In  Knight  v. 
Symms,  (4)  where  the  plaintiff  declared  in 
ejectment  for  five  closes  of  land,  arable  and 
pasture,  it  was  held,  that  the  declaration 
was  ill,  because  the  quantity  and  quality  of 
the  lands  were  not  distinguished  and  ascer- 
tained, for  that  the  plaintiff  ought  to  have 
set  forth  how  many  acres  of  arable  land, 
and  how  many  of  pasture  distinctly ;  and 
in  Silly  v.  Silly,  (5)  it  was  held  by  the 
Court,  that  inNa  grant,  land  will  extend  to 
meadow,  pasture,  &c.  but  that  in  pleading 
it  signifies  arable  only. 

The  Court  took  time  to  consider,  and 

The  Lord  Chief  Justice  now  delivered  the 
following  j  udgment.  This  was  an  application 
to  amend  a  recovery,  by  adding  the  words 
"  meadow,  pasture,  and  arable  ;"  the  word 
"land"  only  having  been  inserted  in  the  re* 
covery.  In  Silly  v.  Silly,  to  which  we  were 
last  referred,  a  distinction  was  taken  between 
the  word  land  in  a  grant,  or  in  pleading.  But 
it  is  impossible  that  that  can  be  so,  as  if  it 
were,  no  land  could  be  taken  under  an  elegit 
but  arable,  as,  by  the  statute  of  Westminster 
2nd,  (6)  the  sheriff  is  commanded  to  de- 
liver to  the  creditor  all  the  chattels  of  the 
defendant,  and  the  one  half  of  his  land, 
until  the  debt  be  levied  upon  a  reasonable 
price  or  extent ;  and  yet  the  sheriff  is  bound 
to  deliver  one  half  of  all  lands,  whether 
arable,  meadow,  or  pasture.  If,  therefore, 
meadows  or  pastures  were  taken  under 
such  a  writ,  no  title  could  be  acquired  to 
them  if  this  objection  could  prevail.  We 
are  bound  to  protest  against  such  a  doctrine; 
and  as  Lord  Mansfield  said,  we  are  not  to 
be  bound  by  distinctions  which  militate 
against  common  sense;  and  we  will  not 


(9)  Cowp.  350. 

(3)  Tit  Fioe,  voL  uii.  p.  936. 

(4)  Carthew,  204. 
b)  1  Vent.  260. 
0)  13  Edw<  1.  c;  18. 


yield  to  such  technical  objections  in  future. 
But,  as  in  this  case,  the  parties  may  be  put 
to  the  expense  of  a  suit  at  law,  which  we 
are  most  anxious  to  prevent,  the  amend- 
ment may  be  allowed  as  prayed. 

Fuit. 


>  1827 
Feb 


127.     \ 
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HARRIS  V.  BOOCXR. 


I 


In  an  action  of  debt  for  use  and  occupa- 
tion, it  appeared  that  the  plaintiff  had  re- 
covered a  judgment,  and  sued  out  an  elegit 
against  J.  S,  and  the  sheriff  returned  an  w- 
quisition  that  J.  S.  was  seised  for  life  of  cer- 
tain lands  in  the  occupation  of  the  defendant : 
but  the  latter  proved  that  they  were  vested  in 
trustees  to  raise  a  sum  of  money,  n*hich  had 
not  been  done ;  but  the  trustees  allowed  J.  S. 
to  receive  the  rents : — Held,  that  the  action 
could  not  be  maintained,  as  J.  S.  had  only  an 
equitable  interest  in  the  lands,  which  was  not 
the  subject  of  a  common  law  execution. 

This  was  an  action  of  debt  for  use  and 
occupation. 

V\e*— Nil  debet. 

At  the  trial,  before  the  Lord  Chief  Justice, 
at  Guildhall,  at  the  Sittings  after  the  last 
term,  the  plaintiff  sought  to  recover  225/. 
for  half  a  year's  rent  of  a  farm,  of  which 
the  defendant  was  tenant,  at  the  annual  rent 
of  450/.,x  which  was  part  of  the  estate  of 
Richard  Estcourt  Creswell,  esq.  to  whom 
the  defendant  had  paid  rent  up  to  Lady- 
day  1826.  It  appeared,  that  in  Easter 
term  1815,  the  plaintiff  recovered  a  final 
judgment  in  this  court  against  Creswell  for 
1 0,000/.  which  was  revived  by  scire  facias, 
in  Hilary  term  1826;  and  in  Easter  term 
following,  a  writ  of  elegit  was  issued  against 
his  lands,  directed  to  the  sheriff  of  the 
county  of  Gloucester,  to  which  he  returned 
an  inquisition  taken  on  the  26th  and  27th  of 
April  1826;  by  which  it  was  found,  that 
Creswell  was,  since  the  day  of  the  judg- 
ment given  against  him,  and  on  the  day  of 
taking  the  inquisition,  seised  of  an  estate 
for  life,  of  certain  lands  in  the  parish  of 
Bibury,  called  Rod  way  Warm,  then  in  the 
occupation  of  the  defendant,  containing  580 
acres,  of  'the  yearly  value  of  450/. ;  and 
which  lands  were  a  true  and  equal  moiety 
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of  all  die  lands  of  Creswell  In  the  writ 
named.  On  die  8th  of  September  last,  the 
plaintiff  served  the  defendant  with  a  notice, 
that  he  had  obtained  the  judgment,  and  that 
the  lands  in  question  had  been  taken  by 
virtue  of  the  elegit  and  inquisition  found 
thereon ;  and  he  gave  the  defendant  notice 
to  pay  him  the  rent  then  due :  and  at  the 
time  of  the  service,  on  the  defendant  being 
asked  who  was  his  landlord,  and  the  amount 
of  the  rent,  he  replied,  that  Mr.  Creswell 
was  his  landlord,  and  that  he  paid  his  rent 
to  him,  which  was  450/.  per  annum ;  and 
that  the  last  payment  was  up  to  Lady-day, 
1826. 

For  the  defendant,  it  was  proved,  that 
Creswell  was  not  in  the  possession  of  the 
legal  estate  of  the  lands  in  the  inquisition 
mentioned  ;  but  that  they  were  in  the  pos- 
session of  the  legal  representatives  of  trus- 
tees, under  a  settlement  made  in  July  1771, 
on  the  marriage  of  Creswell's  father— by 
which  the  estate  was  vested  in  trustees  for 
the  term  of  1,000  years,  for  raising  (among 
other  purposes)  the  sum  of  10,000/.  for  the 
eldest  daughter's  portion ;  that  the  issue  of 
the  marriage  was  one  daughter  only,  who  in 
1802,  intermarried  with  one  Fry,  and  died 
m  November  1811,  in  the  lifetime  of  her 
fadier,  and  tliat  the  above  sum  of  10,000/. 
was  not  yet  raised,  for  the  satisfying  of 
such  portion;  in  case  her  husband  who 
claimed  it  Bhould  be  deemed  entitled  to  it ; 
and  that  Richard  Estcourt  Creswell  was 
permitted  by  such  trustees  to  receive  the 
rents  and  profits  in  the  mean  time. 

On  this  evidence,  his  Lordship  directed  a 
nonsuit,  giving  leave  to  the  plaintiff* to  move 
to  set  it  aside,  and  that  a  verdict  might  be 
entered  for  him  for  225/.,  the  amount  of  the 
half  year's  rent  alleged  to  be  due. 

Mr.  Serjeant  Toddy  having,  on  a  former 
day,  accordingly  obtained  a  rule  nisi, 

Mr.  Serjeant  Vaughant  and  Mr.  Serjeant 
Wilde  afterwards  showed  cause.  —  The 
plaintiff's  claim  on  the  defendant  is  founded 
on  an  elegit  issued  against  Creswell ;  and  as 
the  sheriff's  inquisition  thereon  has  not 
been  traversed,  it  is  only  primd  facie  evi- 
dence against  the  defendant  as  tenant  or  oc- 
cupier of  the  estate.  The  plaintiff's  claim 
on  Creswell  must  be  confined  to  such  lands 
as  he  was  legally  entitled  to ;  and  here  the 
estate  was  vested  in  a  trustee,  for  the  pur- 
pose of  raising  a  sum  of  money  which  had 


not  been  done ;  and  he  had  no  notice  of 
the  elegit  or  inquisition ;  the  legal  seisin  of 
the  estate  was  not  in  Creswell :  and  in  Doe 
d.  Hull  v.  OreenhUly  (1)  it  was  decided, 
that  a  trust  executed  by  a  defendant  in  fa- 
vour of  himself  and  another  person,  is  not 
a  trust  within  the  statute  29  Car.  2.  c.  £; 
s.  10,  that  clause  being  confined  to  cases 
where  the  trustees  are  seised  or  possessed 
in  trust  for  a  defendant  alone,  and  not 
jotndy  with  another  person ;  and  here  ft  is 
clear  that  Creswell  had  no  legal  estate  in  the* 
premises,  and  as  he  was  only  permitted  to 
receive  the  rents,  he  must  be  considered  as 
the  mere  creature  of  the  trustee ;  and  if  so, 
he  had  no  estate  on  which  the  elegit  could 
operate,  nor  could  the  sheriff  deliver  pos- 
session under  it,  as  the  lands  so  taken  were 
not  the  lands  of  the  debtor.  In  2  Equity 
Cases  A  bridged,  {2)  Lord  Chancellor  Hard- 
wicke  said,  "  a  tenant  by  elegit  is  entitled 
to  hold  the  premises  quousque  he  has  satis- 
fied his  debt,  and  an  ejectment  is  necessary 
to  get  into  possession ;  and  in  Taylor  v; 
Cole,  (8)  Lord  Kenyon  said,  "  the  question 
is,  whether  the  plaintiff  had  such  an  inte- 
rest as  enabled  the  sheriff  to  sell  it  under  a 
fi.fa*  It  is  stated,  that  the  plaintiff  was 
possessed  of  a  certain  interest  in  the  resi- 
due of  a  term  of  years ;  and  even  admitting 
that  the  sheriff  had  no  right  to  deliver  pos- 
session to  the  assignee  under  the  fi.  fa.% 
under  an  elegit  he  certainly  could  not  de- 
liver the  land  extended."  Although  it  may 
be  said,  that  the  defendant  cannot  dispute 
Cres  well's  title,  yet  die  plaintiff  had  no  claim 
under  the  elegit,  as  only  the  legal  interest 
of  the  debtor,  in  the  lands  taken,  could  pass 
under  it,  and  the  plaintiff  could  have  no 
remedy  against  the  defendant  as  occupier, 
unless  he  were  entitled  to  take  actual  and 
immediate  possession. 

Mr.  Serjeant  Toddy  in  support  of  the 
rule. — In  Rogers  v.  Pitcher ,(4)  Lord  Chief 
Justice  Gibbs  said,  "  a  tenant  by  elegit,  is  in 
by  judgment  of  law,  to  whom  attornment 
is  not  necessary ;  I  am  aware  that  it  has  in 
several  places  been  said,  that  the  tenant  in 
elegit  cannot  obtain  possession  without 
an  ejectment,  but  I  have  always  been 
of  a    different  opinion."     The  words  in 

(1)  4  Barn.  &  Aid.  684. 
(«)  Page  381. 
(5)  8  Tctih  Rep,  295. 
(4)  6  Tma.  *»?. 
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the  statute  of  Westminster  2nd,  (5)  are, 
that  the  sheriff  shall  levy  the  debt  of 
the  lands  and  goods,  or  deliver  to  htm  who 
sues  for  a  debt  recovered,  all  the  chattels 
of  the  debtor,  and  the  one-half  of  his  land 
until  the  debt  be  levied  upon  a  reasonable 
price  or  extent :  and  in  Bacon's  Abridge 
ment,  (6)  it  is  said,  that  it  seems  that  a  rent 
charge  may  be  extended  on  an  elegit ;  for  the 
word  land,  which  is  made  subject  to  the 
execution,  includes  all  hereditaments  ex- 
tendible ;  and  the  statute  of  Charles  gives 
an  additional  remedy  to  a  creditor  by  elegit, 
as  the  sheriff  may  deliver  execution  of  lands 
where  a  person  is  trustee  for  the  debtor 
against  whom  the  execution  issues,  as  if  the 
debtor  himself  had  been  seised  of  such  lands ; 
and  here  Creswell  was  not  only  in  the  actual 
receipt  of  the  rents  and  profits  of  the  estate, 
but  the  trustee  had  never  entered,  which 
distinguishes  this  case  from  Doe  d.  Hull  v. 
Greenhill ;  and  Lord  Chief  Justice  Abbott 
there  said,  "  possession  had  been  actually 
recovered  by  a  proceeding  at  law  for  the 
benefit  of  the  mother  of  the  trustee,  who 
had  contrived  to  receive  the  annuity  from 
the  tenants  in  virtue  of  that  recovery. 
Here  too  the  tenant  acknowledged  that  he 
had  paid  rent  to  Creswell  to  Lady-day,  he 
therefore  could  not  dispute  his  title  to  re- 
ceive it ;  and  as  the  plaintiff  might  evict 
Creswell  without  an  ejectment,  by  virtue 
of  the  elegit,  he  has  now  a  right  to  demand 
the  rent  from  the  tenant,  as  he  must  be 
considered  as  standing  in  the  same  situation 
as  Creswell  did  before  the  elegit  was  issued. 
The  case  of  Taylor  v.  Cole  is  inapplicable, 
as  it  merely  related  to  an  equity  of  redemp- 
tion. As  the  inquisition  was  not  traversed, 
the  return  by  the  sheriff  is  conclusive,  as  it 
was  found,  that  at  the  time  of  the  judgment, 
Creswell  was  seised  of  the  lands  in  die  oc- 
cupation of  the  defendant,  and  he  continued 
in  possession,  and  acknowledged  Creswell 
as  his  landlord  when  the  rent  was  demanded 
on  behalf  of  the  plaintiff. 

Cur,  adv.  vult. 

Lord  Chief  Justice  Best  now  delivered 
the  judgment  of  the  Court  as  follows: — 
This  was  an  action  of  debt  for  use  and  oc- 
cupation. The  plaintiff  gave  in  evidence 
a  judgment  recovered  by  him  against  a  Mr. 

(5)  13  Edw.  1.  c.'l8. 
(<5)  VoLii.  5th  edit.  fit. 


Creswell,  the  landlord  of  the  defendant,  and 
a  writ  of  elegit  sued  out  on  that  judgment, 
as  well  as  an  inquisition,  returned  by  the 
sheriff,  stating,  that  possession  had  been 
taken  of  a  moiety  of  the  lands  of  which 
Creswell  was  seised,  and  which  were  then 
in  the  occupation  of  the  defendant  It  also 
appeared  that  more  than  400/.  was  due  for 
rent  from  the  defendant  to  Creswell,  his  legal 
landlord;  and  it  has  been  insisted  that  the 
plaintiff,  who  was  the  tenant  by  elegit,  might 
call  on  the  defendant  for  payment  of  this  rent 
in  an  action  of  this  description;  and  that  no 
attornment  was  necessary,  as  the  inquisition 
found  that  the  defendant's  landlord  was 
seised  of  the  lands  extended.  In  answer 
to  this,  the  defendant  proved  that  the  estate 
was  vested  in  trustees  for  a  term  of  1000 
years  to  raise  10,000/.,  which  had  not  yet 
been  done ;  and  that  the  present  trustees 
were  endeavouring  to  raise  a  further  sum  for 
the  purpose  of  securing  an  annuity  to  Cres- 
well's  wife,  and  that  she  was  still  alive.  I 
considered  that  as  the  legal  estate  was  vest- 
ed in  trustees,  this  action  could  not  be  main- 
tained, and,  consequently,  directed  a  non- 
suit ;  and  the  Court  are  of  opinion  that  the 
nonsuit  was  proper.  We  do  not  agree,  that 
if  a  party  is  in  a  situation  to  call  on  a  tenant 
to  attorn,  there  is  no  occasion  for  such  at- 
tornment. In  Rogers  v.  Pitcher,  the  party 
claimed  by  virtue  of  a  contract;  and  if  so,  an 
attornment  is  rendered  unnecessary  by  the 
statute  4  Anne,  c.  16.  s.  9,  by  which  it  is 
enacted,  that  all  grants  or  conveyances 
thereafter  to  be  made  by  fine,  or  otherwise, 
of  any  manors  or  rents,  shall  be  good  and 
effectual  to  all  intents  and  purposes,  with- 
out any  attornments  of  the  tenants  of  any 
such  manors,  or  of  the  land  out  of  which 
such  rent  shall  be  issuing.  But  that  only 
applies  to  a  party  who  acquired  his  in- 
terest in  the  property  by  grant  or  convey- 
ance. Here,  the  plaintiff  obtained  his  in- 
terest by  virtue  of  the  judgment,  and  not 
by  a  conveyance ;  and  his  proceeding  by 
elegit  against  the  landlord  was  t»  invituwu 
He  therefore  does  not  fall  within  the  pro- 
vision of  the  statute;  and,  although  he 
might  have  entered,  he  could  not  have  pro- 
ceeded for  rent  against  the  tenant  until  he 
had  got  an  actual  attornment  But  we  found 
our  judgment  principally  on  the  decision 
of  the  Court  of  King's  Bench  in  Doe  a\  Hull 
v.  GreenkUl,from  which  it  is  not  to  be  distin- 
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guished.  There,  a  verdict  was  found  for 
the  lessor  of  the  plaintiff  in  ejectment,  who 
claimed  under  a  judgment  recovered  against 
the  defendant,  and  a  writ  of  elegit  and  in- 
quisition thereon,  taken  and  returned ;  and 
an  objection  was  taken  at  the  trial,  precisely 
the  same  as  in  this  case,  viz.  that  by  a  deed, 
executed  long  before  the  plaintiff's  judg- 
ment was  recovered,  the  legal  estate  in  the 
premises  was  vested  in  trustees  for  the  pur- 
pose of  securing  an  annuity  to  the  defen- 
dant's mother,  with  permission  for  the  de- 
fendant to  receive  and  take  the  rents  and 
profits  until  default  should  be  made  in  pay- 
ment of  the  rent  charge  or  annuity ;  and 
the  trustees  were  also  empowered  to  enter, 
in  case  the  annuity  was  in  arrear,  which 
they  did  in  1817.  But  at  the  time  of  the 
execution  of  the  elegit  and  of  commencing 
the  action  of  ejectment,  there  was  nothing 
in  arrear;  and  it  was  contended  for  the 
plaintiff,  that  the  case  fell  within  the  statute 
29  Car.  2.  c.  S.  s.  10,  as  being  premises 
held  in  trust  for  the  defendant;  but  the 
Court  held,  that  the  plaintiff  could  not  re- 
cover, as  the  trust  executed  by  the  defendant 
in  favour  of  himself  and  another,  was  not  a 
trust  within  that  clause  of  the  statute,  as  it 
must  be  confined  to  cases  where  trustees 
are  seised  or  possessed  in  trust  for  a  defen- 
dant alone,  and  not  jointly  with  another 
person.  Here  the  trust  was  created  by  the 
father  of  the  landlord,  which  is  far  stronger 
than4n  Doe  v.  GreenhiU,t\nd  although  in  that 
case  there  were  no  arrears  of  the  annuity,  yet 
here  the  tenancy  continued,  and  the  landlord 
required  the  defendant  to  pay  him  the 
rent ;  and  as  the  Court  of  King's  Bench  held, 
that  the  plaintiff  in  that  case  could  not  main- 
tain ejectment,  neither  can  the  present  plain- 
tiff sue  the  defendant  for  rent,  as  he  could 
not  make  a  legal  claim,  unless  he  had  a 
right  to  enter.  It  is  unnecessary  for  us  to 
decide  whether  he  could  enter  under  the 
elegit  and  recover  the  rent  at  once  without 
having  recourse  to  an  action  of  ejectment, 
for  if  he  cannot  maintain  ejectment  he  can 
have  no  right  of  entry.  It  has  been  said 
that  the  plaintiff  had  a  right  to  deal  in  this 
manner  with  Creswell  the  landlord ;  and 
that  if  so,  he  had  an  equal  right  to  claim 
rent  due  from  his  tenant ;  but  that  argu- 
ment appears  to  us  to  be  founded  in  fal- 
lacy, as,  under  the  circumstances,  he  had  no 
right  to  possession,  even  as  against  Cres- 


well. Although  the  return  to  the  inquisi- 
tion found  that  Creswell  was  seised,  yet 
the  defendant,  as  his  tenant,  was  not  bound 
to  traverse  it.  But  the  fact  there  found 
now  turns  out  to  be  false,  as  Creswell  was 
not  seised  for  life,  but  had  an  equitable  in- 
terest only,  and  which  was  not  the  subject 
of  a  common  law  execution.  A  court  of 
equity  can  alone  decide  on  the  nature  of 
such  an  interest,  and  the  rule  to  set  aside 
the  nonsuit  must  consequently  be 

Discharged* 


1827.     # 
Feb.  10.  S      AM0NYM0U8' 

The  Court  will  not  allow  a  recovery  to 
pass,  if  the  word  calleth  to  warranty  be  sub' 
stitutedfor  voucheth. 

Mr*  Serjeant  Vaughan  moved  that  a  re- 
covery might  pass,  the  word  calleth  to  war- 
ranty having  been  introduced  instead  of 
voucheth  to  warranty. — But 

The  Court  held  it  to  be  a  fatal  objection, 
and  that  the  word  vouch  had  always  been 
used,  and  that  a  person  might  be  called  for 
any  particular  purpose,  which  would  not 
apply  to  a  recovery  ;  and  in  Booth  on  Real 
Actions*  there  is  a  precedent  of  a  deed  of 
voucher. 

The  Learned  Serjeant  took  nothing  by  his 
motion. 


1827.     7 
Feb.  10.  S 


STRACHAN   V.    SMITH  AND 
ANOTHER. 


In  an  action  for  use  and  occupation,  it  ap- 
peared that  W.  P.  assigned  certain  pictures 
to  P.  T*  as  an  indemnity  against  all  losses 
which  he  might  incur  on  account  of  W*  P. 
— P*  T.  hired  rooms  of  the  plaintiff  at  a 
yearly  rent,  and  deposited  the  pictures  therein, 
W.  P. .  liaving  died,  the  defendants  admini- 
stered to  his  effects  as  creditors*  and  filed 
a  bill  m  Chancery  against  P*  T*  for  an  ac- 
count, and  he  being  unable  to  substantiate 
any  claim,  the  suit  was  dismissed :  pending 
the  suit  the  plaintiffs  rent  was  paid  yearly,  on 
the  petition  of  the  defendants,  out  of  funds  paid 


96 


COURT  OF  COMMON  PLEAS : 


into  court  in  the  course  of  the  cause ;  and  the 
defendants  eventually  recovered  the  pictures 
from  the  plaintiff  under  an  order  of  the  Court* 
and  then  paid  him  rent  to  the  day  of  the  de- 
livery : — Heldt  that  the  relation  of  landlord 
and  tenant  did  not  subsist  between  the  plain- 
tiff and  defendants,  and  consequently  that 
the  former  was  not  entitled  to  a  notice  to  quit, 
nor  could  he  demand  rent  to  the  end  of  the 
current  yeart  in  which  the  pictures  had  been 
delivered  up  by  him  to  the  defendants* 

All  matters  in  dispute  between  these  parties 
having  been  referred  to  an  arbitrator,  under 
an  order  of  Nisi  Prius,  he  made  the  follow- 
ing award,  viz. — he  found  that  there  was 
nothing  due  from  the  defendants  to  the 
plaintiff;  but  that,  at  the  desire  of  the  plain- 
tiff, he  had  stated  the  following  facts,  in 
order  to  enable  the  plaintiff  to  take  the 
opinion  of  the  Court,  whether  the  conclu- 
sion he  (the  arbitrator)  had  come  to,  was 
correct  in  point  of  law. 

Pearce  Patrick  Walsh  Porter,  by  in- 
denture of  assignment  of  the  14th  January 
1803,  assigned,  amongst  other  property  of 
great  value,  certain  pictures  to  Peter  and 
Gabriel  Tahourdin,  as  an  indemnity  against 
all  losses  and  expenses  which  they,  or  either 
of  them  might  incur  on  account  of  the  said 
P.  P.  W.  Porter.  Peter  Tahourdin  after- 
wards hired  the  plaintiff's  premises,  at  a 
certain  yearly  rent,  and  became  tenant 
thereof  to  the  plaintiff,  and  deposited  the 
pictures  therein.  In  May  1809,  Porter 
died  ;  Peter  and  Gabriel  Tahourdin  then 
being  under  liabilities  for  him,  and  having 
the  pictures  and  other  property,  and  claim- 
ing to  be  creditors  to  a  large  amount.  In 
April  1810,  the  father  of  the  defendants  took 
out  letters  of  administration  of  the  effects  of 
Porter,  as  a  creditor  by  bond ;  and  in  June 
1812,  filed  a  bill  against  Peter  and  Gabriel 
Tahourdin,  for  an  account  of  all  monies  and 
pictures  received  to  the  use  of  the  intestate ; 
and  to  prevent  them  from  disposing  of  any 
part  of  the  property,  an  injunction  was 
thereupon  obtained,  of  which  the  plaintiff 
had  notice ;  and  he  was  consequently  re- 
strained from  parting  with  the  pictures. 
A  certain  sum  of  money  due  under  a  bond 
to  Porter,  and  which  P.  and  G.  Tahourdin 
claimed  to  be  entitled  to  as  a  collateral  se- 
curity, by  virtue  of  an  assignment  from 
Porter,  was  paid  into  court  to  the  credit  of 


the  cause,  under  an  order  obtained  by  the 
plaintiffin  the  suit  in  equity ;  and  such  sum 
formed  the  only  funds  in  court  in  the  cause. 
By  a  decree,  subsequently  pronounced, 
it  was  referred  to  one  of  the  Masters  of  the 
Court  to  take  the  account  as  prayed,  and  it 
depended  upon  the  result  of  such  account, 
when  investigated,  whether  the  pictures 
which  had  been  deposited  in  the  plaintiff's 
premises  by  P.  Tahourdin,  and  the  before- 
mentioned  funds  in  court,  belonged  to  P. 
and  G.  Tahourdin,  or  to  the  estate  of  the 
deceased.  Before  the  suit  was  ended  P. 
and  G.  Tahourdin  became  bankrupts,  and 
their  assignees  were  made  parties  to  the  suit; 
and  Smith,  the  defendants'  father,  having 
died,  his  two  sons,  as  his  executors,  took 
out  letters  of  administration  de  bonis  nam 
of  Porter,  and  revived  the  suit.  The 
accounts  were  investigated  in  the  Masters 
office,  and  the  assignees  of  P.  and  G.  Ta- 
hourdin being  satisfied  that  the  Tahourdins 
could  not  substantiate  themselves  to  be 
creditors  of  Porter,  they  abandoned  all 
claims  to  his  property,  and  the  suit  was 
dismissed  under  an  order  of  the  Court  in 
March  1 824 ;  and  the  pictures  in  the  premises 
of  the  plaintiff,  and  the  funds  in  court,  were 
ordered  to  be  delivered  over  and  paid  to 
the  defendants,  as  the  personal  representa- 
tives of  Porter.  Pending  the  suit,  the  rent 
due  to  the  plaintiff  .for  the  use  of  his  pre- 
mises, engaged  by  P.  Tahourdin,  was  under 
an  order  of  the  Court,  regularly  paid  every 
year  out  of  the  funds  in  court,  such  orders 
being  made  upon  the  petition  of  Smith,  (the 
defendants'  father,  while  plaintiffin  the  suit  in 
equity)and  after  his  death,  of  the  defendants, 
who  alleged  that  under  the  injunction  in  the 
cause,  certain  pictures  belonging  to  Porter 
were  deposited  m  certain  premises  belonging 
to  the  plaintiff,  and  that  there  was  due  the 
sum  of  75/.  for  one  year's  rent  up  to  Lady- 
day;  and  that  the  plaintiff  had  applied 
for  payment  of  the  rent,  and  was  desirous 
to  obtain  the  order  of  the  Court  for  the 
payment  thereof,  out  of  the  funds  in  court 
in  the  cause :  and  the  prayer  of  such  petition 
was,  that  the  Accountant  General  might  be 
directed  to  pay  the  said  sum  to  the  plaintiff, 
out  of  the  funds  in  court  in  the  cause,  for 
one  year's  rent,  due  at  Lady-day  last,  for 
certain  rooms  belonging  to  him,  in  which 
certain  pictures  in  the  pleadings  of  the  cause 
mentioned  were  deposited ;  and  upon  such 
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petition  the  Court  directed  the  sum  to  be 
pawl. 

The  suit  in  Chancery  continued  for  several 
years,  and  the  rent  was  paid  by  an  order 
of  the  Court  every  year,  upon,  a  similar 
petiwew  for  that  purpose;  presented- by  the 
plaintiff  or  plaintiffs  in  the  suit  in  equity- 
On  the  8th  March  1834,  the  defendants 
received  the  pictures  from  the  plaintiff,  by 
tifrtue  of  an  order  made  upon  the  tfeteami* 
nation  of  the  suit,  and  thereupon  they  paid 
to  the  plaintiff  the  sum  of  75/.,  being  the 
amount  of  rent  due  to  him,  up  to  the  25th 
of  that  month ;  and  the  following  is  a  copy 
of  the  receipt,  which  was  then  given  and 
signed  by  the  plaintiff. 

March  13,  1824. 

u  Received  of  the  executors  of  the  late 
W.  E.  Smith,  esq.  75L  for  one  year's  rent, 
fbr  the  care  of  twelve  pictures,  die  property 
of  the  late  Walsh  Porter,  esq*,  up  to  the 
*5th  inst." 

The  plaintiff  then  alleged  that  the  de- 
fendants were  his  tenants  from  year  to  year, 
and  that  they  were  bound  to  give  him  a  re* 
gular  notice  to  quit,  and  he  claimed  to  be 
entitled  to  rent,  at  all  events,  up  to  the  end  of 
the  then  current  year ;  but  the  defendants 
denied  that  they  or  their  father,  (the  former 
representative  of  Porter,)  had  ever  been 
tenant  or  tenants  of  the  premises,  and  they 
alleged,  that  they  were  not  bound  Co  give 
such  regular  notice,  nor  liable  to  the  claim 
made  by  the  plaintiff.  The  following  is  a 
copy  of  the  receipt  for  the  pictures  given 
to  the  plaintiff  by  the  defendants. 

March  13,  1824. 

"  We,  the  executors  of  Mr.  £.  W.  Smith 
deceased,  and  administrators  to  the  will  of  the 
late  Mr.  Walsh  Porter,  do  hereby  acknow- 
ledge to  have  received  from-  you  twelve  pie* 
fares,  by  virtue  of  an  order  from  the  High 
Court  of  Chancery;  rent  upon  the  same 
having  been  paid  by  us  up  to  the  25th 
instant." 

The  arbitrator  thought  that  the  relation 
of  landlord  and  tenant  never  subsisted  be- 
tween the  plaintiff  and  the  defendants  ,or  their 
father ;  and  stated,  that  if  this  Court  should 
be  of  opinion  that  he  ought  to  have  come  to 
the  conclusion,  that  Smith,  the  father  of  the 
Vol.  V.  C.P. 


defendants,  ever  became  tenant  to  the  plain* 
ta8»  then  the  tenancy  not  having  been  de- 
termined by  any  regular  notice  to  quit,  or  by 
any  surrender  by  actor  operation  or  law,  con* 
tinued  at  the  present  time : — and  the  plain- 
tiff at  the  time  when  the  matters  in  difference 
were  submitted  to  him,  was  entitled  to 
recover  from  the  defendants  the  sum  of 
160/.  being  the  amount  of  two  years'  rent, 
which  became  due  on  the  25th  of  March 
1826 ;  that  if  the  Court  should  be  of  opt* 
nion  that  the  plaintiff  was  entitled  to  recover 
that  sum*  in  that  case  he  awarded  and  order- 
ed' that  die  defendants  should,  on  the  tenth 
day  next  following  the  term  in  which  the 
Court  should  have  pronounced  their  deci- 
sion, pay  the  plaintiff  or  his  attorney  the 
said  sum  of  150/. 

Mr.  Serjeant  Wilde,  on  a  former  day  in 
this  term,  obtained  a  rule  natt,  that  this 
award  might  be  set  aside,  on  the  ground, 
that  the  defendants  had  not  only  an  interest 
in  the  subject  matter,,  as  the  representatives 
of  Porter,  but  had  paid  rent  to  the  plain* 
tiff;  by  which,  they  had  admitted  themselves 
to  be  tenants  to  him ;  and  if  so,  they  were 
either  bound  to*  give  him.a.notiee  to  quit,  or 
at  all  events  pay  the  rent  to  the  end  of  the 
current  year*  and  the  plaintiff  might  have 
detained  the  pictures  until  such  rent  had 
been  paid* 

Mr.  Serjeant  Bosanqmet  now  shewed  cause. 
The  only  question  is,  whether  the  relation 
of  landlord  and  tenant  ever  subsisted  be- 
tween the  plaintiff,  and  defendants :  the  ar- 
bitrator thought  not,  and  under  the  cir- 
cumstances he  came  to  a  right  conclusion* 
Tahourdina'  iotecest  still  continues  :  they 
might  have  put  an  end  to  the  tenancy  at  any 
time,  by  giving  the  plaintiff  a  notice  to 
quit,  and  he  might  determine  it  by  giving 
thent  a  like  notice.  Porter  was  a  perfect 
stranger  to  the  tenancy.  The  pictures 
were  pledged  by  him  to  Taheurdins  bet- 
fore  die  pntmises  ware  taken.  Although 
Tahourdina  were  restrained  from  parting 
with  the  pictures,  they  might  have  deposit- 
ed them  elsewhere;  but  while  they  remain- 
ed on  die  plaintiff's  premises,  they  were 
liable  to  be  distrained  on  for  rent.  The  de- 
fendants never  occupied  or  interfered  with 
the  premises,  and  when  it  was  ascertained 
that  they  had  an  interest  in  the  pictures, 
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they  paid  rent  to  the  plaintiff,  in  the  nature 
of  warehouse  rent,  and  in  order  to  obtain 
die  pictures,  as  the  plaintiff  had  a  lien  on 
them  until  such  rent  were  paid. 

m 

Mr,  Serjeant  Wilde,  in  support  of  the 
rule* — As  the  premises  were  taken  by  Ta- 
hourdins  in  the  first  instance,  their  interest 
cannot  be  disputed, — or  that  they  did  not 
become  tenants  to  the  plaintiff.  But  the 
defendants  ultimately  paid  the  Tent  to 
him,  after  Tahourdins'  interest  had  ceased. 
It  must  therefore  be  taken,  that  the  pre- 
mises became  vested  in  the  defendants  by 
assignment.  The  plaintiff  had  nothing  to 
do  with  the  proceedings  in  Chancery,  and 
the  defendants  complied  with  his  demand 
on  them  for  rent;  and  it  is  immaterial  from 
what  fund  such  rent  was  paid  :  even  if  the 
plaintiff  had  turned  the  pictures  out,  and 
re-let  the  premises,  as  the  defendants  and 
their  father  had  paid  rent  for  several  years, 
it  would  be  conclusive  to  shew  that  they 
were  tenants  to  the  plaintiff.  The  Tahour- 
dins made  no  claim  to  the  pictures  after  the 
first  rent  was  paid  out  of  the  funds  in  court 
Their  interest,  therefore,  then  ceased,  and  a 
new  tenancy  commenced  between  the  plain- 
tiff and  defendants ;  and  although  they  paid 
rent  in  a  qualified  right,  yet  it  must  be  taken 
as  though  Tahourdins'  interest  came  to  them 
by  assignment ;  and  if  so,  a  payment  of 
rent  by  them  is  equivalent  to  a  tenancy. 
The  award  therefore  must  be  in  favour  of 
the  plaintiff. 

By  the  Court. — This  was  an  action  by  the 
landlord,  in  which  he  sought  to  recover 
from  the  defendants,  as  his  tenants,  the  rent 
of  certain  premises,  which  he  alleged  was 
held  by  them,  and  the  only  question  is, 
whether  the  relation  of  landlord  and  tenant 
subsisted  between  them.  The  facts  are 
these: — Walsh  Porter  was  a  collector  of  pic- 
tures, and  being  in  distressed  circumstances, 
pledged  some  of  them  with  the  Tahourdins, 
and  it  must  be  presumed  that  they  were 
pledged  for  value.  They  provided  a  place 
to  keep  them  secure,  and  became  tenants  of 
the  plaintiff's  room,  in  which  they  were  de- 
posited. The  question  then  is,  whether 
their  interest  as  tenants  of  the  premises  has 
ever  been  transferred  to  the  defendants. 
To  constitute  the  relation  of  landlord  and 
tenant  there  must  be  either  an  express  or 


implied  contract.  It  Is  quite  clear,  that  in 
this  case  there  is  no  express  contract  :.but 
it  has  been  insisted,  that  an  implied  contract 
arises  from  the  defendants  having  paid  rent 
to  the  plaintiff.  Although  that  is  evidence 
from  which  the  relation  of  landlord  and  te- 
nant may  be  implied,  yet  such  implication 
may  be  rebutted ;  and  we  are  of  opinion  that 
the  circumstances  in  this  case  do  rebut  such 
an  implication.  To  show  that  a  tenancy 
exists,  it  is  not  sufficient  to  prove  a  mere 
payment  of  rent :  it  must  be  paid  by  the 
party  in  his  character  of  tenant,  and  if  by 
an  agent,  he  must  state  that  he  pays  it  for 
and  on  account  of  the  tenant.  But  the  de- 
fendants did  not  pay  the  plaintiff  rent  as  te- 
nants. After  the  death  of  Porter,  a  suit  in 
equity  was  brought  to  ascertain  whether  the 
Tahourdins  were  entitled  to  retain  their 
pledge ;  pending  that  suit  the  rent  was  paid 
by  the  defendants  and  their  father,  out  of 
funds  paid  into  court  in  the  course  of  the 
cause;  and  it  was  paid  under  the. direction 
of  the  Court,  and  never  came  out  of  the 
pocket  of  the  defendants.  By  the  ulti- 
mate order  of  the  Court,  the  pictures  were 
to  be  delivered  up  to  the  defendants.  They 
were  then  in  the  plaintiff's  possession,  and  he 
was  not  bound  to  part  with  them,  without  the 
rent  being  paid  to  the  time  of  the  order  for 
their  delivery.  It  has  been  said,  however, 
that  from  the  payment  of  rent,  an  implied 
tenancy  between  the  plaintiff  and  defendants 
arose ;  but  they  paid  all  the  rent  they  were 
bound  to  pay,  and  which  they  did  in  order 
to  get  possession  of  the  pictures.  The 
plaintiff  had  a  lien  on  them  until  it  was  paid, 
but  the  defendants  were  not  obliged  to  go 
further,  and  stand  in  the  situation  of  Tahour- 
din,  the  original  lessee.  The  tenancy  be- 
tween him  and  the  plaintiff  still  exists,  and 
his  interest  in  the  premises  has  never  been 
transferred  to  the  defendants.  The  plaintiff 
therefore  must  look  to  Tahourdin,  and  not 
to  the  defendants,  as  the  relation  of  landlord 
and  tenant  never  exjsted  between  them  and 
him.  % 

This  rule  therefore  must  be 

Discharged. 
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ANONYMOUS. 


It  is  sufficient  to  entitle  an  affidavit  to  set 
aside  proceedings  "In  the  Common  Place," 
instead  of  the  Common  Pleas. 

Mr.  Serjeant  Lames,  on  a  former  day, 
obtained  a  rule  nisi,  that  the  proceedings 
on  the  bail-bond  which  had  been  given 
by  the  defendant  in  this  case  might  be 
set  aside  tot  irregularity. 

Mr*  Serjeant  Wilde  now  shewed  cause, 
and  objected  to  the  affidavit  on  which  the 
motion  was  founded,  as  it  was  entitled  "  In 
the  common  Place"  and  he  referred  to  the 
case  of  Osborn  v.  Tatum,  (1)  where  an  af- 


fidavit, on  which  a  rule  nisi  to  set  aside  an 
execution  was  held  to  be  insufficient,  as  it 
was  not  entitled  in  any  court,  the  words 
"  In  the"  only  being  prefixed. — But 

By  the  Court. — This  court  was  fixed  by 
Magna  Charta,  to  be  holden  in  aliquo  loco 
certo ;  whilst  that  of  the  King's  Bench  is 
ambulatory.  The  ancient  style  of  the  court 
was  In  communi  loco,  and  it  was  afterwards, 
and  now  is,  frequently  termed  the  Court  of 
Common  Bench.  The  case  of  Osborn  v. 
Tatum  does  not  apply,  as  there  no  place 
whatever  was  mentioned  ;  and  as  the  pro- 
ceedings in  this  case  have  been  clearly 
irregular — 

Rule  absolute. 


(1)  1  Bos.  &  Ful.  271. 


REGULiE  GENERALES. 


Hilary  Term  T  &  8  Geo.  IV.  1827. 


IT  IS  ORDERED,  That  from  and  after  the  last  day  of  this  present  Hilary  Terra, 
every  Prisoner  in  the  Fleet  Prison,  or  within  the  Rules  thereof,  having  a  Day  Rule,  shall 
return  within  the  Walls  or  Rules  of  the  said  Prison,  at  or  before  Nine  of  the  Clock  in 
the  evening  of  the  day  for  which  such  rule  shall  be  granted. 

W.  D.  BEST. 

J.  A.  PARK. 

J.  BURROUGH. 

S.  GASELEE. 


WttftttMf  when  the  acknowledgments  of  persons  levying  fines,  or  suffering  recoveries 
are  taken  before  the  Commissioners,  the  affidavits  which  the  present  practice  requires 
are  not  sufficient  to  satisfy  the  Court  that  the  interests  of  married  women  are  pro- 
perly protected  ;— 

And  whereas  it  is  unfit  that  any  Attorney,  Solicitor,  or  Agent,  or  the  Clerk  of  any 
Attorney,  Solicitor,  or  Agent,  of  any  party  to  any  fine  or  recovery,  should  be  a  Com- 
missioner for  the  taking  the  acknowledgments  therein  :— 

IT  IS  ORDERED  BY  THE  COURT,  That  from  and  after  the  First  Day  of 
Easter  Term  next,  an  affidavit  shall  be  made  by  one  of  the  Commissioners,  before  whom 
the  acknowledgment  of  any  of  the  parties  to  any  fine  or  recovery  is  taken,  deposing,  in 
addition  to  the  facts  now  required  by  the  Rules  of  the  Court  to  be  included  in  affidavits 
of  the  taking  acknowledgments  of  fines  or  recoveries,  that  none  of  the  Commissioners 
are  Attornies,  Solicitors  or  Agents,  or  Clerks  to  any  Attorney,  Solicitor  or  Agent,  of  any 
of  the  parties  to  the  fine  or  recovery,  for  the  taking  the  acknowledgments  to  which 
the  commission  under  which  they  have  acted  has  been  issued. 

IT  IS  FURTHER  ORDERED,  That  the  Commissioners  from  and  after  the 
First  Day  of  next  Term,  do  inquire  of  Married  Women  whether  they  intend  to  give  up 
their  interests  in  the  estates,  to  be  possessed  by  any  fine  or  recovery,  without  having  any 
provisions  made  for  them  by  settlement  or  otherwise,  in  return  for  their  so  giving  up  their 
estates  or  interests ;  and  if  it  appears  to  such  Commissioners,  that  any  settlement  is  to  be 
made  on  any  Married  Woman,  such  Commissioner  shall  see  that  such  settlement  is  pro- 
perly made  and  duly  executed,  and  one  of  them  at  least  shall  make  an  affidavit  that  this 
order  has  been  fully  complied  with. 

AND  IT  IS  HEREBY  ORDERED,  That  this  Order  shall  be  stuck  up  in  all 
the  Public  Offices  immediately. 

W.  D.  BEST. 
J.  A.  PARK. 
J.  BURROUGH. 
S.  GASELEE. 


END  OP  HILARY  TERM,  1827. 
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GUEST   AND  ANOTHER    V.  WIL- 
LASET  AND  OTHERS. 


A  testator,  after  devising  his  C.  estate  4b 
son  in  fee,  gave  ail  his  O.  estate  to  N*  & 
and  A.  G*  upon  trust  to  sell  the  same,  ami 
appointed  them  his  executors :  he  afterwards 
sold  C.  estate,  and  became  seised  in  fee  of 
another,  called  A*  ;  and  afterwards  signed  a 
codicil  to  his  mil,  attested  by  {mo  witnesses 
only,  stating  that  the  money  obkunedfor  the 
C  estate,  and  to  be  obtained  for  the  A.  es- 
tate, which  he  directed  to  be  sold,  should  be 
divided  amongst  all  his  children,  and  he  ap- 
pointed his  wife  executrix  jointly  with  N.  S. 
and  A.  G. :  and  by  a  second  codicil,  attested 
by  two  witnesses  only,  he,  after  stating  that 
me  half  of  0.  estate  was  sold,  and  giving 
directions  as  to  the  sale  of  the  other  half,  ap- 
pointed E.  L.  and  J.  F.  his  executors  in  the 
place  of  N.  S.  and  A.  (?.;  and  afterwards 
made  a  third  codicil,  duly  attested  for  pass- 
ing real  estates,  but  merely  appointing  B.  Q. 
to  be  his  executor  in  the  room  of  E.  L.  ;-~- 
aU  the  codicils  were  written  on  the  back 
sheet  of  the  will : — Held,  that  the  third  codi- 
cil operated  as  a  republication  of  the  first. 

< 

This  case  was  sent  back  by  his  Honour 
the  Master  of  the  Rolls,  tor  the  Court  to  de- 


teitaiae  whether  the  third  .codicil  to  a  wiU, 
by  which  lands  were  devised,  operated  as  a 
republication  of  the  will  and  first  codicil. 

The  facts  were  all  stated,  when  the  fawner 
argument  took  place,  (1)  and  are  shortly 
these :  The  testator,,  after  devising  his  Clifton 
estate  to  his  son  in  fee,  gave  all  his  Orchar4 
estate  to  two  trustees  upon  trust  to  sell,  and 
be  appointed  theto  his  executors  :  he  after- 
wards sold  Clifton  estate,  and  became  seised 
«n  fee  of  another,  called  Allerton  Hall,  and 
afterwards  signed  a  codicil  to  his  will,  at- 
tested by  two  witnesses  only,  stating  that 
the*  mosey  obtained  for  the  Clifton  estate, 
and  to  be  obtained  for  the  Allerton  estate, 
which  he  directed  to  be  sold,  should  be  divid- 
ed amongst  all  his  children,  and  he  appointed 
his  wife  executrix  jointly,  with  the  two  exe- 
cutors named  in  the  will ;  and  by  a  second 
codicil,  attested  by  two  witnesses  only,  he, 
after  stating  that  one  half  of  Orchard  estate 
was  sold,  and  giving  directions  as  to  the 
sale  of  the.  other  half,  appointed  two  new 
•executors  in  the  place  of  the  two  first ;  and 
afterwards  made  a  third  codicil,  duly  at- 
tested for  passing  real  estate,  \mt  merely 
appointed  a  new  executor  in  the  room  of 
one  of  those  named  m  the  second;   and 

(1)  See  ante,  3  Law  /own.  C.P.  114. 
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all  fheoodicfls  were  written  on  the  back  sheet 
of  the  will. — One  of  the  questions  for  the 
opinion  of  the  Court  was,  whether  the  third 
codicil  operated  as  a  republication  of  the 
will  and  first  and  second  codicils,  or  any 
and  which  of  them. 

The  Court  certified,  that  the  third  codicil 
operated  as  a  republication  of  the  will  and 
second  codicil;  but  whether  it  also  operated 
as  a  republication  of  the  first,  they  said 
there  might  be  some  doubt ;  but  that  as  the 
republication  of  the  will  passed  the  after- 
purchased  lands  on  the  same  trusts  as  the 
first  codicil,  if  properly  executed,  would  have 
done,  it  was  perhaps  of  little  or  no  import- 
ance to  consider  that  question  further. 

The  case  came  on  for  argument  in  the 
last  Trinity  term,  when 

Mr.  Serjeant  Cross  premised,  that  the 
only  question  for  the  consideration  of  the 
Court  then  was,  whether  the  third  codicil 
operated  as  a  republication  of  the  first.  0£ 
the  intention  of  the  testator  there  can  be  no 
doubt ;  and  as  all  the  codicils  were  written 
on  the  back  of  the  will,  the  last  was  a  repub- 
lication of  the  whole.  Although  the  first 
and  second  might  not  operate  on  the  after- 
acquired  estate,  as  they  were  only  executed 
by  two  witnesses,  yet  they  both  referred  to 
the  lands  mentioned  in  the  will ;  and  the  first 
was  valid  as  far  as  regarded  the  appointment 
of  the  testator's  wife  as  his  executrix :  so 
the  second  was  operative  as  to  the  change  of 
executors ;  but  as  the  third  was  duly  at- 
tested, and  merely  appointed  a  new  execu- 
tor in  the  room  of  those  mentioned  in  the 
second,  they  must  altogether,  as  connected 
with  the  will,  be  considered  as  one  instru- 
ment ;  and  when  the  last  codicil  was  execut- 
ed, the  whole  testamentary  papers  were  lay- 
ing before  the  parties,  and  when  the  testator 
published  the  last,  it  uno  flatu  amounted  to 
a  republication  of  the  whole.  There  is  a  ma- 
nifest distinction  between  this  case  and  those 
where  the  codicils  are  detached  from  the  will, 
where  there  can  be  no  republication,  un- 
less it  be  recognised  by  the  testator  as  form- 
ing part  of  his  will.  In  Pigott  v.  Waller,  (2) 
Sir  William  Grant  said,  "  each  case  must  de- 
pend upon  its  own  peculiarities.  I  much 
question  whether,  by  substituting  certainty 
for  uncertainty,  the  intention  would  be  ac- 
complished.    It  can  hardly  be  stated  as  a 


general  rule,  that  by  a  codicil  relating  only 
to  a  trifling  legacy,  the  devisor  should  be 
supposed  to  give  his  will  any  farther  effect 
as  to  his  real  estate.  If  we  are  to  have  a 
rule,  the  old  rule  appears  to  be  the  better :" 
and  he  concluded  by  stating,  that  Acherley 
▼.  Vernon  afforded  a  certain  rule,  which,  if  de- 
parted from,  would  only  be  to  set  every  thing 
loose  again ;  and,  therefore,  he  held  the  codi- 
cil to  be  a  republication.  And  in  The  Attorney 
General  v. Lady  Downing  andothers,  (3)  Lord 
Camden,  on  the  fourth  question  which  was 
submitted  to  him,  and  which  was  the  only 
one  which  his  Lordship  stated  had  given 
him  trouble,  said,  "I  am  of  opinion,  the  will 
was  not  republished  by  the  codicil;  be- 
cause there  is  nothing  in  the  codicil  which 
shews  any  intent  in  the  testator  to  repub- 
lish the  will.  It  depends  on  the  penning 
and  wording,  and  not  on  the  mode  of  exe- 
cuting the  codicil."  In  I Rolle'sAbr.b.  618, 
pi.  8,  it  was  said,  there  are  two  ways  by 
which  a  codicil  operates  as  a  republication 
of  a  will :  first,  by  being  annexed  to  it ;  se- 
condly, by  the  contents  shewing  the  intention. 
Wentworth's  Office  of  Executors,  £4,  mentions 
several  ways :  as  first,  by  codicil  annexed ; 
secondly,  by  adding  any  thing  to  the  will, 
Or  making  a  new  executor ;  thirdly,  by.  ex- 
press speech  or  word,  that  it  shall  stand,  or 
be  his  will:  Acherley  v.  Vernon,  in  the 
House  of  Lords,  is  to  the  same  effect. 

There  are  two  questions  in  this  case : 

First,  whether  a  mere  codicil,  not  annexed, 
is  sufficient,  from  the  nature  of  the  instru- 
ment itself,  to  operate  as  a  republication. 

Secondly,  whether  the  intention  is  suffici- 
ently expressed. 

As  to  the  first,  I  am  of  opinion  it  is  not 
The  annexing  a  codicil  unites  both  the  in- 
struments, and  is  sufficients  Beckford  v. 
Pamacot,  1  RoUc's  Abr.  618 ;  marginal  note 
in  Dyer,  148  ;  A  If  or d  v.  A  If  or d,  cited  in 
Marrvoodv.  Turner,  3  Peer e  Wms.  168;  Lyt- 
tony.  Lady  Falkland;  and.  Lord  Lan^dimnefs 
case,  as  cited  in  the  case  of  Acherley  v. 
Vernon.  In  Lytton  v.  Lady  Falkland, 
Mr.  Justice  Tracey,  Lord  Chief  Justice 
Trevor,  and  Lord  Chancellor  Somen,  were 
of  opinion,  that  the  codicil  was  not  a  repub- 
lication of  the  will ;  because  it  was  not  an- 
nexed, and  was  not  made  for  that  purpose. 
Lord  Lansdorvnes  case  is  only  reported  in  a 


(2)  7  Ves.  118. 


(3)  Ambler,  573. 
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bad  book,  called  Lucas's  Reports,  but  the 
reason  of  the  determination  may  be  collect- 
ed from  that  report  of  the  case.  The  words 
spoken  seemed  sufficient  to  republish  the 
will,  but  being  only  parol  declarations,  were 
inadmissible.  It  then  rested  on  the  codicil, 
which,  not  being  annexed,  was  held  not  suf- 
ficient to  republish  the  will,  as  in  Lytton 
v.  Lady  Falkland.  In  Hatton  v.  Simpson, 
2  Fern.  722,  it  is  said,  that  annexing  a  will 
to  a  codicil,  if  it  only  relates  to  personal 
estate,  will  not  operate  as  a  republication  ; 
but  I  am  of  opinion,  that  either  the  reporter 
is  mistaken,  or  that  it  is  not  law.  The 
principal  question  was  not,  whether  the  co- 
dicil was  a  republication  of  the  will ;  but 
whether  the  sense  of  the  words  heirs  of  the 
body,  could  be  altered  by  the  death  of  his 
daughter  in  his  lifetime,  and  the  testator 
afterwards   making  a  codicil,  held,    they 

could  not,  as  in  Stead  v. .  (4)     In 

Lytton  v.  Lady  Falkland,  the  codicil  was 
not  annexed,  and  the  words  were  not  suffi- 
cient. In  Acherley  v.  Vernon,  the  codicil 
was  not  annexed;  but  the  words  of  the 
codicil  were  so  blended  with  and  incor- 
porated into  the  will,  that  the  one  could 
not  stand  without  the  ether.  Every  case 
on  this  head,  where  the  codicil  is  not  an- 
nexed, depends  on  the  mode  of  expres- 
sion.— Lord  North ington  followed  the  same 
idea,  in  Jackson  v.  Hurlock,  And  in 
Barnes  v.  Crow,  Lord  Commissioner  Eyre 
said,  (5)  "  the  principle  that  a  codicil, 
attested  by  three  witnesses,  shall  be  a 
republication,  seemed  intelligible  and  clear. 
The  testator's  acknowledgment  of  his  for- 
mer will,  considered  as  his  last  will  at  the 
execution  of  the  codicil,  if  not  directly 
expressed  in  that  instrument,  must  be  im- 
plied from  the  nature  of  the  instrument 
itself;  because,  by  the  nature  of  it,  it  sup- 
poses a  former  will,  refers  to  it,  and  becomes 
part  of  it,  and  being  attested  by  three  wit- 
nesses, his  implied  declaration  and  acknow- 
ledgment seems  also  to  be  attested  by 
three  witnesses."  Since  the  statute,  re- 
execution  of  the  will  is  not  necessary ;  but 
nothing  more  is  required  than  a  writing,  ac- 
cording to  the  provisions  of  the  statute  ex- 
pressing that  intent.  On  these  authorities, 
there  can  be  no  doubt  but  that  the  last  co- 


(4)  *  Jon.  135. 

(5)  1  Vet.  49T. 


dicil  was  a  republication  of  the  first  as  well 
as  the  second  codicil,  and  the  will. 

Mr.  Serjeant  Spankie  contra. — Although 
all  the  codicils  were  written  on  the  same 
paper  in  which  the  will  was  contained,  yet 
the  last  codicil  was  intended  to  have  a  dif- 
ferent operation  from  the  two  preceding  it. 
The  will  itself  could  only  operate  on  the 
estates  the  testator  was  possessed  of  at  the 
time  he  made  it ;  and  neither  the  first  nor 
second  codicils  can  have  any  effect  as  to  the 
estate  which  was  purchased  after  the  will 
was  executed ;  and  unless  there  were  a  dis- 
tinct reference  in  the  last  codicil  to  the  first, 
it  cannot  apply  so  as  to  amount  to  a  repub- 
lication, and  the  last  refers  to  the  second 
only :  and  in  Barnes  v  Crow,  it  was  held, 
that  a  codicil,  attested  by  three  witnesses, 
was  an  implied  republication  of  the  will ; 
for,  that  the  testator's  acknowledgment  of 
his  former  will,  considered  as  his  will  at  the 
execution  of  the  codicil,  if  not  directly  ex- 
pressed in  that  instrument,  must  be  im- 
plied from  the  nature  of  the  instrument 
itself;  because,  by  the  nature  of  it,  it  sup* 
poses  a  former  will,  refers  to  it,  and  becomes 
part  of  it.  Here,  however,  the  third  codi- 
cil neither  refers  to  the  first,  nor  the  will ;  so 
that  it  must  be  presumed,  that  the  testator 
meant  to  exclude  the  first  altogether.  The 
leading  principle  is,  that  a  codicil  must  refer 
by  its  own  context  to  a  will,  or  other  testa- 
mentary paper  preceding  it ;  and  the  want 
of  such  reference  cannot  be  explained  by 
parol :  and  here,  the  third  only  refers  to  its 
last  antecedent,  viz.  the  second ;  and  the 
Court  would  go  beyond  any  previous  autho- 
rity, by  holding,  that  it  should  have  reference 
to  the  first;  and  although  it  has  been  de- 
cided, that  it  had  the  effect  of  setting  up  the 
antecedent  will  and  second  codicil,  yet  it 
cannot  operate  as  a  republication  of  the  first, 
as  no  reference  was  made  to  it  in  terms. 

Mr.  Serjeant  Cross  was  heard  in  reply. 

The  following  certificate  was  afterwards 
sent  to  the  Vice  Chancellor : — 

"We  have  heard  this  case  argued  by  coun- 
sel, and  are  of  opinion,  that  the  third  codicil 
operated  as  a  republication  of  the  first  codicil. 

W.  D.  Best, 
J.  A.  Park, 

J.  BURROUGH, 

S.  Gaselee." 


104 


COURT  OF'  COMMON  PLEAS : 


{ 


MASON  V.  ROBINSON  AND 
OTHERS. 


1827. 


A  testator  being  seised  in  fee  of  lands  at 
Lownwith,  charged  them  with  the  payment  of 
his  debts*  the  interest  of  1002.  and  1501. 
charged  on  the  premises,  and  subject  thereto 
in  paying  A.D.  the  widow  of  testator's  son, 
R.D.  an  annuity  of- 10  J.  till  her  death  or. 
second  marriage.  The  remainder  of  the 
rents  were  then  to  be  applied  towards  the 
maintenance  and  education  of  the  testator's 
grandson  J.  D.  until  twenty-one;  but  in  case 
he  should  die  before  that  age,  then  towards 
the  maintenance  and  education  of  the  testator's 
gpand+daughter  M.  F.  2X  until  tmenty-one; 
and  after  they  should  have  attained  twenty* 
one,  the  testator  gave  to  hie  son  W.D.  an 
annuity  of  201.  out  of  such  rents  for  his  life; 
and  subject  to  J.  D.  and  M.  F.  D.  respec- 
tively attaining  twenty-one,  he  gave  ana  <fe- 
vised  the  remainder  of  such  rents  to  An  D. 
yearly,  during  the  life  of  W.  D.  or  until  her 
second  marriage;  and  after  the  death  of 
W.  D.  he  gave  all  his  lands,  subject  and 
charged  as  aforesaid,  to  the  uses  of  J.  D.  and 
his  heirs ;  but  if  /.  D.  should  die  before  the 
period  aforesaid,  without  leaving  lanful  issue 
Using  at  his  death,  then  he  gave  the  said 
rents  to  W.D.  for  his  life,  deducting  the 
rent,  the  annuity  of  101.  for  A.  D.  m  case 
she  should  remain  the  widow  of  ILD.f  with 
divers  remainders  over.  The  testator  died 
without  altering  his  will,  leaving  A.  D., 
/.  D.,  M.  F.  Z>.  and  W.  D.,  the  last  named 
being  his  eldest  son  and  heir.  A.  D.  died 
intestate,  without  having  been  married  a  se- 
cond time,  and  before  J.  D.  attained  twenty- 
one,  and  Af.  F.  D.  administered  to  her 
effects  ;  J.  D.  attained  his  age  of  twenty-one, 
and  died  unmarried  in  the  lifetime  of  W. 
D.  :—Held,  that  on  the  death  of  J.  D., 
W.  D.  became  entitled  to  an  estate  for  life 
in  possession,  in  the  lands  at  Lownwith. 

His  Honour  the  Vice  Chancellor  ordered 
the  following  case  to  be  stated  for  the 
opinion  of  this  Court.  John  Dixon,  late  of 
Richmond,  in  the  county  of  York,  gentle- 
man, being  seised  in  fee  simple  of  certain 
lands  situate  at  Lownwith,  in  the  parish  of 
Richmond,  in  the  county  of  York,  did, 
in  such  manner  as  the  law  requires  for  the 
devise  of  real  estates,  duly  make  and 
publish  his  last  will  and  testament  in  writing, 


dated  the  10th  March  1779;  and  which, 
so-  far  as  relates  to  the  lands  at  Lownwith, 
is  aa  follows : — "  I  charge  all  my  freehold 
messuages,  lands,  and  hereditaments,  situate 
at  Lownwith,  in  the  parish  of  Richmond 
aforesaid,  with  the  payment  of  my  just  debts 
and  funeral  expenses ;  and  subject  thereto!  I 
direct  that  the  rents  and  profits  thereof  may 
be  applied  in  paying  to  Margaret  Dixon, 
and  Faith  Dixon,  their  respective  executors, 
administrators  or  assigns,  the  interest  of  the 
principal  sums  of  100J.  and  150/.  which 
are  charged  upon  the  said  premises ;  and 
subject  thereto,  m  paying  unto  Ann,  the 
widow  of  my  son  Ralph  Dixon,  late  of  the 
city  of  London,  merchant,  deceased,  an 
annuity  or  clear  yearly  sum  of  10/.  till  her 
death  or  second  marriage,  which  shall  first 
happen;  the  said  annuity  to  be  payable 
half-yearly,  at  Michaelmas  and  Lady-day, 
the  first  payment  thereof  to  begin  and  be 
made  at  such  of  those  days  as  shall  happen 
next  after  my  decease,  clear  of  all  land-tax 
and  other  outgoings  :  and  subject  as  afore- 
said, I  desire  that  the  remainder  of  such 
rents  and  profits  from  time  to  time  as  they 
shall  yearly  accrue  and  be  received,  and  all 
such  rents  and  profits  from  the  death  or 
second  marriage  of  the  said  Ann  Dixon, 
which  shall  first  happen,  may  be  applied 
for  and  towards  the  maintenance  and  educa- 
tion of  my  grandson,  John  Dixon,  son  of  the 
said  Ralph,  until  he  shall  attain  his  age  of 
twenty-one  years.  But  in  case  he  shall  die 
before  he  attains  that  age,  then  from  his 
death,  I  direct  that  such  remaining  rents  and 
profits,  or  the  whole  thereof,  from  the  death 
or  second  marriage  of  the  said  Ann  Dixon 
aa  aforesaid,  may  be  applied  for  and  to- 
wards the  maintenance  and  education  of  my 
grand-daughter,  Margaret  Faith  Dixon,  the 
daughter  of  the  said  Ralph  Dixon  deceased, 
until  she  shall  attain  her  age  of  twenty-one 
years ;  and  my  will  is,  that  the  receipt  of 
the  person  or  persons  who  for  the  time 
being  shall  have  the  care  of  the  persons  of 
my  said  grandchildren  respectively,  shall  be 
a  sufficient  discharge  for  the  money,  so  to 
be  paid,  from  and  after  my  said  grand- 
child John  Dixon  shall  have  attained  his 
age  of  twenty-one  years,  or  my  said  grand- 
daughter Margaret  Faith  Dixon,  surviving 
him  as  aforesaid,  shall  have  attained  her 
said  age  of  twenty-one  years :  I  give  unto 
my  son,  William  Dixon,  out  of  the  rents  and 
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profits  of  the  said  estate,  an  annuity  or 
clear  yearly  sum  of  20/.  during  the  term  of 
his  natural  life,  payable  half-yearly,  and 
tax  free,  at  Michaelmas  and  Lady-day ;  the 
first  payment  thereof  to  begin  and  be  made 
at  such  of  those  days  as  shall  happen  next 
after  my  said  grandson,  John  Dixon,  shall 
have  attained  his  age  of  twenty-one  years, 
or  next  after  my  said  grand-daughter,  Mar- 
garet Faith  Dixon  (surviving  her  said  bro- 
ther as  aforesaid),  shall  have  attained  her 
said  age  of  twenty-one  years  :  and  subject 
thereto,  I  give  and  devise  the  remainder  of 
the  said  rents  and  profits  of  the  said  mes- 
suages, lands,  hereditaments  and  premises 
unto  the  said  Ann  Dixon  yearly,  during  the 
natural  life  of  the  said  William  Dixon,  or 
until  her  second  marriage,  which  shall 
first  happen  j  and  from  and  after  the  death 
of  my  said  son  William,  I  give  all  and  every 
the  said  messuages,  lands,  hereditaments, 
and  premises,  subject  and  charged  as  afore- 
said, unto  and  to  the  use  of  my  said  grand- 
son John  Dixon,  and  the  heirs  of  his  body 
lawfully  to  be  begotten.  But  if  my  said 
grandson  John  Dixon  shall  happen  to  die 
before  the  period  aforesaid,  without  leaving 
lawful  issue  living  at  his  death,  then  I 
give  the  rents  and  profits  of  the  said  pre- 
mises unto  my  said  son  William  Dixon,  for 
and  during  the  term  of  his  natural  life ;  first 
deducting  thereout  the  said  annuity  of  10/. 
for  the  said  Ann  Dixon,  in  case  she  shall 
then  remain  the  widow  of  the  said  Ralph 
Dixon ;  and  from  and  after  the  death  of  the 
said  William  Dixon,  then  I  give  the  said 
premises  (subject  and  charged  as  aforesaid) 
unto  and  amongst  all  and  every  child  and 
children  of  the  said  W.  Dixon,  lawfully  to 
be  begotten,  share  and  share  alike,  to  take  as 
tenants  in  common  and  not  as  joint  tenants. 
And  in  default  of  such  issue,  I  give  the 
same  and  every  part  thereof,  (subject  as 
aforesaid)  unto  and  to  the  use  of  the  said 
Ann  Dixon,  her  heirs  and  assigns  for  ever/' 

The  testator  died  on  the  20th  April 
1785,  without  having  revoked  or  altered 
his  said  will,  leaving  the  said  Ann  Dixon, 
John  Dixon,  Margaret  Faith  Dixon  (now  the 
wife  of  Christopher  Clarkson,)  and  William 
Dixon  surviving  him,  and  leaving  the  said 
William  Dixon  his  eldest  son,  and  heir-at- 
law. 

Ann  Dixon  died  July  1 792,  intestate,  with- 
out having  married  a  second  time ;  and  letters 
Vol.  V.  C.P. 


of  administration  of  her  goods  and  effects 
were  duly  granted  to  the  defendant,  Mar< 
garet  Faith  Clarkson,  by  the  proper  ecclesi- 
astical court. 

The  said  John  Dixon,  the  son  of  the  said 
Ann  Dixon,  attained  his  age  of  twenty-one 
years;  and  afterwards  died,  in  the  year 
1803,  in  the  lifetime  of  the  said  William 
Dixon,  without  ever  having  been  married. 
The  said  Ann  Dixon  died  before  the  said 
John  Dixon,  the  son,  attained  his  age  of 
twenty-one  years. 

The  question  for  the  opinion  of  the  Court 
was,  whether  on  the  decease  of  the  last- 
named  John  Dixon,  either  the  said  Ann 
Dixon,  or  the  said  William  Dixon,  became 
entitled  to  any,  and  if  any,  to  what  estate 
in  possession  in  the  lands  at  Lownwith. 

The  case  came  on  for  argument  in  the 
last  Trinity  term,  when  Mr,  Serjeant  Bq- 
sanquet  submitted  that  on  the  death  of  John, 
the  son  of  Ann  Dixon,  without  having  been 
married,  W.  Dixon  took  an  estate  for  .life 
in  the  lands  at  Lownwith.  Although  the 
will  is  obscure  in  terms,  and  there  may  be 
a  difficulty  in  construing  it,  there  being  two 
devises,  the  one  to  Ann  during  the  life  of 
William,  and  the  other  to  William  during 
his  life :  yet,  the  question  is,  whether  these 
devises  raise  such  an  inconsistency!  that  no 
interpretation  can  be  put  on  the  will,  or 
whether  it  may  not  receive  a  reasonable 
construction.  For  this  purpose  it  is  neces- 
sary to  consider  the  state  of  the  testator's 
family  at  the  time  the  will  was  made.  He 
had  two  relations,  viz.  Margaret  and  Faith 
Dixon,  the  one  entitled  to  100/.  and  the 
other  to  150/.  which  sums  were  charged  on 
the  premises.  He  had  a  son  William,  his 
heir-at-law,  and  a  grandson  John,  the  son 
of  Ann,  by  the  testator's  son  Ralph ;  which 
grandson  attained  the  age  of  twenty-one, 
and  died  in  the  lifetime  of  William  ;  Ralph 
died  before  the  testator,  and  Ann  survived 
him,  leaving  two  children,  a  son  and  daugh- 
ter, viz.  John  and  Margaret  Faith  Dixon,  the 
latter  of  whom  administered  to  her  effects. 
The  effect  of  the  will  was,  in  the  first  place 
to  provide  for  the  maintenance  and  education 
of  the  testator's  two  grandchildren,  John 
and  Margaret  Faith,  till  they  should  attain 
twenty-one:  then  to  give  the  rents  and 
profits  to  Ann,  during  the  joint,  lives  of 
William  and  John,  paying  20/.  per  annum 
to  William  ;  but  that  if  John  survived  Wil- 
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liam,  John  was  to  take  an  estate  tail,  paying 
10/.  a  year  to  his  mother  by  way  of  annuity : 
but  if  John  died  without  issue,  and  William 
survived  him,  then  he  was  to  take  the  estate, 
subject  to  the  same  charge  of  10/.  per  an- 
num to  Ann.  If  that  effect  can  be  given  to 
the  will,  it  is  unnecessary  to  explain  the  mo- 
tives or  consider  the  intent  of  the  testator. 
Ann  Dixon  was  to  have  her  annuity  of  10/. 
at  all  events,  whether  John  survived  Wil- 
liam, or  William,  John  ;  and  according  to 
this  construction  the  devises  to  Ann  and 
William  are  perfectly  distinct,  and  the  latter, 
on  John's  dying  without  issue,  became  en- 
titled to  an  estate  for  life. 

Mr.  Serjeant  Wilde  contra. — Ann  Dixon 
took  an  estate  pur  autre  vie,  and  her  repre- 
sentatives are  now  entitled  as  special  occu- 
pants. She  took  an  estate  before  the  death 
of  John,  and  during  the  life  of  William. 
As  to  what  the  probable  motives  of  the 
testator  might  have  been,  it  is  impossible  to 
collect,  but  he  certainly  meant  to  make  a 
provision  for  all  his  children.  No  difficulty 
arises  as  to  the  devise  to  Ann,  who  clearly 
took  an  estate  for  the  life  of  William,  and 
the  only  ambiguity  arises  on  the  subsequent 
devise  to  William  for  life.  It  is  evident 
that  he  was  only  to  take  an  estate  for  life, 
as  the  annuity  was  chargeable  on  the  estate 
for  that  period  only,  and  there  is  no  subse- 
quent provision  for  him,  but  it  vested  in 
Ann  during  his  life,  or  until  her  second 
marriage ;  and  the  testator  directs,  that  if 
John  should  happen  to  die  before  the  period 
aforesaid  (which  may  refer  to  Ann's  second 
marriage)  the  rents  are  to  go  to  William  for 
life,  subject  to  the  annuity  to  Ann.  It  is  im- 
possible to  give  any  effect  to  that  part  of  the 
will ;  but  that  will  not  defeat  die  interest  of 
Ann,  the  previous  devise  to  her  being  per- 
fect and  complete ;  and  if  there  be  any  am- 
biguity in  the  subsequent  part  of  a  will,  it 
cannot  have  the  effect  of  destroying  the 
will,  or  defeating  a  previous  devise,  which  is 
clear  and  perfect  in  terms :  (1)  and  although 
in  Coke  Littleton,  1 12,  b,  it  is  laid  down,  that 
where  there  are  divers  devises  of  one  thing 
in  a  will,  the  last  devise  takes  place ;  yet 
Mr.  Butler  (2)  states,  that  there  is  a  great 
contrariety  in  the  books  on  the  effect  of  two 
devises  in  the  same  will,  and  that  the  opinion 

(1)  Butler's  Notes  to  Co.  LitL  31,  a,  n.  1*6. 
(J)  Note  144, 


supported  by  the  greatest  number  of  au- 
thorities, is,  that  the  two  devisees  shall  take 
in  moieties. 

Mr.  Serjeant  Bosanquet  having  been  heard 
in  reply,  die  following  certificate  was  after- 
wards sent. 

We  have  heard  this  case  argued  by  coun- 
sel, and  having  considered  the  same,  are  of 
opinion,  that  on  the  death  of  the  last  named 
John  Dixon,  the  said  Wriliiam  Dixon  be- 
came entitled  jo  an  estate  for  life  in  posses- 
sion, in  the  said  lands  at  Lownwith. 

W.  D.  Best. 
J.  A.  Park, 

J.  Burrocgh, 
S.  Gaselee. 

Feb.  17,  1827. 


1827.      }  , 

M      2      4  8C0TT  AND  WIFK>  coNUSoas.; 

The  conusors  of  a  fine,  having  signed  their 
surnames  on  the  acknowledgment  inconsis- 
tently with  the  dedimus,  the  Court  would  not 
allow  the  fine  to  pass. 

Mr.  Serjeant  Cross  moved  that  this  fine 
might  pass,  notwithstanding  the  conusors 
had  signed  their  names  on  the  acknowledg- 
ment as  Scoot  instead  of  Scott.  He  pro- 
duced an  affidavit  by  the  Commissioner,  be- 
fore whom  the  acknowledgment  was  taken, 
who  stated  that  he  knew  the  parties  ;  that 
they  had  always  been  known  by  the  name 
of  Scott ;  and  that  he  saw  them  sign  the 
acknowledgment. — But, 

The  Court  said,  that  the  greatest  neg- 
ligence prevailed  in  preparing  those  instru- 
ments ;  that  the  commissioners  and  attornies 
ought  to  do  their  duty,  and  that  they  were 
liable  to  an  action  if  they  did  not ;  and  that 
some  steps  must  be  taken  to  prevent  such 
inaccuracies,  which  could  only  arise  from 
negligence  and  inattention. 

The  learned  Serjeant  therefore  took 
nothing  by  his  motion* 
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-,  gent,  tn  re. 


The  Court  will  not  refer  it  to  the  Protho- 
notary  to  inquire  into  charges  made  against 
an  attorney,  when  he  is  called  on  to  answer 
the  matters  of  an  affidavit,  in  which  such 
cliarges  are  imputed  to  him. 

Mr.  Serj.  Wilde,  in  the  last  term,  obtained 

a  rule  calling  on  Mr. ,  an  attorney 

of  this  court,  to  shew  cause  why  he  should 
not  answer  the  matters  of  an  affidavit,  which 
imputed  to  him  the  grossest  negligence  and 
misconduct. 

Mr.  Serjeant  Spankie  now  moved  that  it 
might  be  referred  to  the  Prothonotary. — 
But, 

The  Court  held,  that  as  the  party  was 
called  on  to  answer  the  matters  of  an  affi- 
davit, the  facts  must  be  stated  to  the  Court, 
and  more  particularly  so,  as  the  charge  was 
made  against  one  of  its  officers. 

Rule  refused* 


i] 


INGHAM  V.  BUTTEEPIELD. 


1827 

May  2 

The  jury  having  found  a  verdict  for  the 
defendant,  in  a  cause  where  the  damages 
sought  to  be  recovered  were  less  than  20  L,  the 
Court  refused  to  grant  a  new  trial,  although 
perjury  was  imputed  to  the  defendant's  prin« 
cipal  witness. 

This  was  an  action  of  assumpsit,  to  re- 
cover the  price  of  a  cow. 

At  the  trial,  before  Mr.  Justice  Bayley, 
at  the  last  Assizes  at  York,  the  defence  relied 
on,  was  payment ;  and  a  female  servant  of 
the  defendant  was  called,  who  swore  that  the 
plaintiff  came  to  her  master's  house,  and  that 
she  saw  him  pay  the  plaintiff  13/.  for  the 
cow  on  the  8th  of  May  1 826,  in  Scarborough 
bank  notes; — on  which  the  jury  found  a 
verdict  for  the  defendant. 

Mr.  Serj.  Wilde  now  applied  for  a  rule 
nisi,  that  this  verdict  might  be  set  aside,  and 
a  new  trial  granted,  on  an  affidavit  of  the 
plaintiff  and  two  other  persons,  who  swore 
that  on  the  day  on  which  the  payment  was 
stated  to  have  been  made,  he  was  eight 
miles  distant  from  the  defendant's  house, 


and  at  work  preparing  land  for  potatoes. 
The  learned  Serjeant  submitted,  that  al- 
though the  verdict  was  in  a  cause  for  the 
recovery  of  a  sum  under  20L,  yet,  that 
the  rule  for  refusing  a  new  trial  on  that 
ground,  could  not  apply  to  a  case  of  fraud, 
to  which  the  defendant  had  been  an  instru- 
ment ;  or  that  at  all  events,  he  had  been 
guilty  of  the  greatest  misconduct,  in  indu- 
cing his  servant  to  swear  to  an  untruth. — 
But, 

The  Court  held,  that  they  saw  no  rea- 
son to  depart  from  the  rule ;  that  it  was  most 
desirable  that  the  fact  as  to  the  perjury  of 
the  defendant's  witness  should  be  inquired 
into  ;  but  that  her  testimony  remained  un- 
impeached,  for  anything  that  appeared  on 
the  face  of  the  affidavits  on.  which  the  mo- 
tion was  founded,  as  it  was  merely  sworn 
that  the  plaintiff  was  at  work  at  the  distance 
of  eight  miles  from  the  defendant's  house 
on  the  day  the  payment  in  question  was 
stated  to  have  been  made. 

Rule  refused. 


■  } 


DOE  d. 
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1827. 
May  2 

On  an  affidavit  for  judgment  against  the 
casual  ejector,  it  was  sworn  that  the  lessee 
had  got  possession  of  land  under  an  agree- 
ment for  a  building  lease,  and  that  he  had 
assigned  houses  built  thereon,  and  that  he, 
the  assignee,  and  occupiers  had  been  served 
with  a  copy  of  the  declaration,  and  that 
copies  had  also  been  stuck  on  the  doors  of  the 
houses  unoccupied; — the  Court  ordered  the  rule 
to  be  confined  to  the  persons  in  the  possession 
of  the  premises,  and  who  had  been  actually 
served. 

Mr.  Serjeant  Adams  moved  for  judgment 
againt  the  casual  ejector,  on  an  affidavit 
which  stated  that  the  original  lessee  had  ob- 
tained possession  of  a  certain  quantity  of  land, 
under  an  agreement  for  a  building  lease ; 
and  that  he  had  since  assigned  certain  pre- 
mises built  thereon,  part  of  which  were 
finished  and  occupied,  and  another  part  was 
not  completed ;  that  the  original  lessee,  as- 
signee, and  all  the  occupiers  had  been  serv- 
ed with  the  copy  of  the  declaration  in  eject- 
ment, and  that  copies  had  also  been  stuck 
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up  on  the  doors  of  all  the  vacant  houses. — 
But9 

The  Court  ordered  the  rule  to  he  con* 
fined  to  those  persons  in  possession  of  the 
premises;  that  another  application  must 
be  made  as  to  the  lessee  and  assignee,  on  an 
affidavit ;  stating  that  the  former  took  pos- 
session under  the  agreement,  and  that  the 
latter  was  now  the  assignee. 


1 827.       1  BRACXENBUROH  -  DEMANDANT, 

May  3.    3  tatton    -    -     -  vouchee. 

A  recovery  may  be  amended  by  adding  the 
word  "  woodlands" 

Mr.  Serjeant  Rough  moved,  that  this  re- 
covery, which  was  suffered  in  the  third  year 
of  the  late  King,  (1763,)  might  be  amended, 
by  adding  the  words  "  woodlands  in  War- 
ton."  He  founded  his  motion  on  affidavits, 
which  stated,  that  it  was  the  intention  of  the 
parties  that  the  woodlands  should  pass,  and 
that  the  possession  had  gone  according  to 
such  intent  ever  since  the  recovery  was 
suffered.  In  the  deed  to  lead  the  uses, 
the  premises  were  described  as  two  wood- 
lands, called  Owen  Wood  and  High  Wood, 
in  die  parish  of  Warton,  in  the  county  of 
Lincoln. 

Fiat. 


j.} 


UPTOM  V.  ELSE. 


1827 

May  5 

To  a  plea  of  the  Statute  of  Limitations, 
the  plaintiff  proved  a  promise  by  the  defen- 
dant to  pay  the  debt  due  within  six  years, 
although  the  original  cause  of  action  accrued 
thirteen  years  before : — Held,  a  sufficient  ac- 
knowledgment to  take  the  case  out  of  the 
statute,  and  that  the  plaintiff  need  not  declare 
specially  on  the  subsequent  promise* 

This  was  an  action  of  assumpsit  The 
declaration  contained  the  common  money 
counts. 

Plea — Actio  non  accrevit  infra  sexannos. 

Replication — That  the  cause  of  action  did 
accrue  within  six  years ;  on  which  issue 
was  joined. 


At  the  trial,  before  Lord  Chief  Justice 
Best,  at  the  last  Assises  at  Nottingham,  the 
plaintiff  proved  a  promise  by  the  defendant 
to  pay  the  debt  due  to  the  former,  in  the 
course  of  a  conversation  made  within  the 
last  six  years,  although  thirteen  years  after 
the  original  cause  of  action  had  accrued ; 
and  his  Lordship  being  of  opinion  that  it 
amounted  to  a  sufficient  acknowledgment 
to  take  the  case  out  of  the  statute,  the  jury 
found  a  verdict  for  the  plaintiff. 

Mr.  Serjeant  Spankie  now  applied  for  a 
rule  nisi,  that  this  verdict  might  be  set 
aside  and  a  nonsuit  entered,  or  a  new  trial 
granted,  and  submitted,  that  the  late  decision 
of  the  Court,  in  A* Court  v.  Cross,  {I)  had 
gone  much  further  than  any  other  case,  and 
that,  at  all  events,  the  plaintiff  in  this  case 
ought,  after  so  great  a  distance  of  time, 
to  have  declared  specially  on  the  subsequent 
promise,  which  was  in  fact  the  only  cause 
of  action,  and  oh  which  alone  the  present 
demand  was  founded;  and  that  the  only 
point  in  issue  between  the  parties  was, 
whether  there  had  been  a  promise  by  the 
defendant  within  the  last  six  years. — But, 

By  the  Court.  —  It  has  long  been  a 
uniform  and  etablished  course  of  practice, 
that  a  plaintiff  may  declare  on  the  original 
promise,  although  he  relies  on  the  subse- 
quent promise  to  take  the  case  out  of  the 
statute ;  and  the  only  exception  to  that  raJejb 
in  the  case  of  an  executor  or  administrator. 
It  is  not  necessary  to  state  the  time  of  die 
promise  in  the  declaration,  but  merely  that 
the  defendant,  being  indebted  to  the  plain- 
tiff,  promised  to  pay.  The  original  debt  re- 
mains, although  die  former  remedy  be  gone ; 
and  although  it  might  be  desirable  to  give  the 
fullest  possible  effect  to  the  statute,  yet  we 
cannot  get  over  a  practice  so  long  esta- 
blished ;  and  with  respect  to  die  case  of 
A* Court  v.  Cross,  we  see  no  reason  to  touch 
it,  as  the  decision  appears  to  us  not  only  to 
be  consistent  with  common  sense,  but  to 
meet  the  justice  of  the  statute. 

Rule  refused, 

(1)  3  Bing.  Sft9;  4  Law  Joam.CP.79. 


EASTER  TERM,  18*7. 


100 


1827 
May 


u 


SIMPSON  V.   DICKENS. 


In  on  action  for  seducing  the  plaintiff's 
daughter,  three  persons  swore  that  they  had 
had  criminal  connection  with  her,  and  the 
jury  found  a  verdict  for  the  plaintiff  for  Is. 
only* — the  Court  refused  to  grant  a  new  trial, 
although  the  testimony  of  those  persons  was 
"  by  affidavit. 


This  was  an  action  brought  by  the  plain* 
tiff,  a  tavern-keeper,  to  recover  compensa- 
tion from  the  defendant)  for  the  seduction 
and  consequent  loss  of  service  of  his 
daughter. 

At  the  trial,  before  Lord  Chief  Justice 
Best,  at  the  Lent  Assises,  at  Derby,  the 
plaintiff's  daughter  proved,  that  she  had 
been  seduced  by  the  defendant,  and  that  a 
child  had  been  the  fruit  of  their  intercourse: 
but  for  the  defendant  three  young  men  were 
called,  who  proved  that  she  was  an  aban- 
doned and  profligate  young  woman,  and 
that  they  had  all  had  criminal  connection 
with  her ;  and  a  fourth  swore  that  he  had 
seen  one  of  them  in  the  act ;  but  the  jury 
found  a  verdict  for  the  plaintiff— -damages  1*. 

Mr*  Serjeant  fVUde  now  applied  for  a  rule 
nisi,  that  this  verdict  might  be  set  aside  and  a 
new  trial  granted)  on  affidavits,  contradict- 
ing the  testimony  of  those  four  witnesses ; 
one  of  whom  stated  that  he  had  come  eight 
miles  to  see  her,  and  had  connection  with 
her,  when  he  was  only  fifteen  years  old, 
and  that  she  was  then  about  the  same  age. 
tie  also  read  affidavits  to  shew  that  her 
character  was  unimpeachable,  until  her  se- 
duction by  the  defendant. — But, 

By  the  Court. — If  parents  will  encourage 
young  men  to  visit  their  daughters,  without 
informing  the  parents  of  such  young  men 
of  their  visits,  (which  was  the  case  here,) 
they  must  abide  the  consequences.  Al- 
though the  character  of  the  young  woman 
might  be  traduced,  if  the  evidence  for  the  de- 
fendant were  untrue,  still  the  plaintiff,  under 
the  circumstances,  could  not  expect  to 
recover  heavy  damages.  The  defendant 
lodged  at  his  house,  and  was  the  son  of  a 
respectable  tradesman,  residing  at  no  great 
distance.  The  plaintiff  should  certainly 
have  communicated  to  the  father,  the  mode 
in  which  his  son  was  conducting  himself; 


but  the  latter  is  in  law  bound  to  protect  the 
child,  on  the  mother's  obtaining  an  order  of 
filiation  from  a  magistrate. 

Rule  refused. 


1827 
May  5 


;.} 


AYTON,  GENT.  ONE  &C. 
V.  BOWLES. 


To  a  plea  of  the  Statute  of  Limitations,  the 
plaintiff  proved,  that  having  demanded  pay- 
ment of  his  debt  within  six  years  from  the 
commencement  cf  the  suit,  the  defendant  said, 
that  he  should  be  happy  to  pay  him  if  he 
could?  that  money  was  due  to  him  from  J.  G., 
and  that  if  the  plaintiff  could  get  it,  he  might 
pay  himself: — Held,  that  this  was  only  a 
conditional  promise,  and  that  it  was  incumbent 
on  the  plaintiff  to  shew  the  defendant's  ability 
to  pay. 

This  was  an  action  brought  by  the  plain- 
tiff, an  attorney,  to  recover  from  the  defen- 
dant the  amount  of  a  bill  delivered  to  him 
for  business  done  in  the  year  1816. 

The  defendant  pleaded  the  Statute  of  Li* 
mitations. 

At  the  trial,  before  the  Lord  Chief  Jus- 
tice at  Westminster,  at  the  Sittings  after  the 
last  term,  the  plaintiff  proved,  that  he  had 
written  the  defendant  a  letter,  demanding 
payment,  within  six  years  from  the  time  of 
the  commencement  of  the  present  suit, 
when  the  defendant  came  to  his  office,and  said 
that  he  could  do  nothing  for  the  plaintiff,  as 
he  had  overdrawn  his  bankers  i  that  he 
should  be  happy  to  pay  him  if  he  could  ; 
that  money  was  due  to  him  from  a  person 
by  the  name  of  Gunning ;  and  that  if  the 
plaintiff  could  get  it,  he  might  not  only  pay 
himself,  but  that  he,  the  defendant,  would 
make  him  a  bow. 

His  Lordship  being  of  opinion,  that  this 
was  a  conditional  promise  only,  and  no 
proof  having  been  adduced  of  the  defen- 
dant's ability  to  pay,  the  jury  found  a  ver- 
dict for  him. 

Mr.  Serjeant  Toddy  now  applied  for  a 
rule  nisi,  that  it  might  be  set  aside,  and  a 
new  trial  granted ;  and  submitted,  that  as  the 
defendant  had  said  that  he  would  be  happy 
to  pay  if  he  could,  it  was  a  sufficient  ac- 
knowledgment of  an  existing  debt  to  lake 
the  case  out  of  the  statute;  and  that  such  a 
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promise  had  been  always  considered  suffi- 
cient, until  the  late  case  of  A*  Court  v.  Cross 
(1).  The  defendant  did  not  state  abso- 
lutely that  he  could  not  pay,  as  in  Leaper 
v.  Tatton,  (2)  nor  did  he  say  any  thing  to 
repel  the  inference  pf  an  acknowledgment ; 
but,  on  the  contrary,  pointed  out  a  parti- 
cular fund,  from  which  the  plaintiff  might 
obtain  the  amount  of  his  bill. — But, 

The  Court  held,  that  this  case  must  be  go- 
verned by  that  of  A*  Court  v.  Cross,  which 
was  decided  after  mature  consideration,  and 
from  which  they  saw  no  reason  to  depart. 


Rule  refused. 


} 


EYLfcS  V.  ELLIS. 


1827. 

May  7. 

The  plaintiff  and  defendant  kept  an  ac- 
count rvtth  the  same  bankers  in  the  country, 
although  they  resided  at  a  distance  from  each 
other ;  and  the  plaintiff  having  applied  to  the 
defendant  for  payment  of  rent,  the  latter,  by 
letter  of  the  22nd  October,  stated  that  he 
had  ordered  the  amount  to  be  transferred  to 
the  plaintiff's  credit*  No  transfer,  however, 
mas  made  on  that  day ;  but  on  the  Wth  of 
December  following,  the  defendant  transferred 
the  sum  due  to  the  plaintiff  in  the  bankers* 
books,  and  they  stopped  payment  in  the  after- 
noon of  the  same  day,  out  the  plaintiff  could 
not  receive  intelligence  of  the  transfer  until 
two  days  afterwards : — Held,  that  such  trans- 
fer was  equivalent  to  payment. 

This  was  an  action  of  assumpsit,  and 
brought  to  recover  the  sum  of  205/.,  due 
from  the  defendant  to  the  plaintiff  for  the 
rent  of  premises  occupied  by  the  former, 
and  also  the  sum  of  1/.  18*.  for  poor- 
rates  ;  amounting  together  to  206/.  18*. 

At  the  trial,  before  Mr.  Serjeant  Onslow, 
at  the  Lent  Assizes  at  Maidstone,  it  ap- 
peared that  the  plaintiff  resided  in  Hert- 
fordshire, and  had  an  estate  in  Kent,  which 
he  had  let  to  the  defendant,  at  the  yearly 
rent  of  205  J. ;  and  the  only  question  was, 
whether  that  sum  had  been  paid  by  the 
defendant  to  the  plaintiff,  on  account  of 

(1)  3  Bing.  3*9  i  4  Law  Joarn.  OP.  7ft. 
(3)  16  East,  430,  v 


rent.  Both  the  plaintiff  and  defendant  for- 
merly kept  an  account  with  Messrs.  Ed- 
meads,  bankers  at  Maidstone ;  and  the  plain- 
tiff having  applied  to  the  defendant  for  a 
year's  rent,  he  sent  him  a  letter  on  the  22d 
October  1825,  stating,  that  he  had  ordered 
205/.  to  be  transferred  to  the  plaintiff's 
credit,  at  Messrs.  Edmeads  &  Co. ;  and  the 
plaintiff  sent  the  defendant  a  receipt  for 
that  sum  by  return  of  post.  No  transfer, 
however,  was  made,  nor  was  any  sum  received 
by  the  bankers  from  the  defendant,  on  the 
plaintiff's  account,  on  the  said  22d  of  Oc- 
tober. The  plaintiff  himself  applied  to 
Messrs.  Edmeads  &  Co.  on  the  6th  De- 
cember following,  when  they  stated  that 
they  had  not  received  it ;  but  on  the  10th 
the  defendant  called  on  diem,  and  desired 
them  to  make  the  transfer  to  the  plaintiff, 
and  they  wrote  him  accordingly ;  and  the 
defendant  sent  a  letter  by  the  same  post, 
stating,  that  he  had  been  much  disappointed 
that  the  rent  had  not  been  transferred  be- 
fore, but  that  it  was  then  done.  It  ap- 
peared that  Messrs.  Edmeads  &  Co,  stop- 
ped payment  on  the  afternoon  of  the  10th 
December,  and  that  their  bank  was  never 
opened  again ;  and  the  plaintiff  being  m 
Hertfordshire,  could  not  receive  their  com- 
munication, or  the  defendant's  letter,  until 
the  Monday  following.  It  also  appeared, 
that  the  defendant  had  overdrawn  his  ac- 
count at  the  time  he  requested  the  transfer 
to  be  made,  to  the  amount  of  1,100/.  Under 
these  circumstances,  it  was  contended,  for 
the  plaintiff,  that  the  transfer  in  question 
did  not  amount  to  a  payment  by  the  defen- 
dant, or  operate  to  discharge  the  plaintiff's 
rent,  on  the  ground  that  no  sum  had  been 
paid  by  the  defendant  to  the  bankers  for 
that  purpose,  but,  on  the  contrary,  that  he 
had  overdrawn  at  the  time,  and  that  there 
had  been  no  subsequent  assent  by  the  plain- 
tiff, as  he  had  not  received  the  two  last 
letters  when  the  bank  stopped  payment. 
The  learned  Serjeant,  stated  to  the  jury, 
that  the  receipt  sent  by  the  plaintiff  to  the 
defendant  was  immaterial  for  their  conside- 
ration, although  they  must  not  consider  it 
as  conclusive  evidence  of  payment ;  and  he 
left  it  to  them  to  say,  whether,  under 
the  circumstances,  the  transfer  •  was  equi- 
valent to  payment.  They  thought  it  was, 
and  accordingly  found  a  verdict  for  the 
plaintiff,  for  ll,  18*.  only,  the  amount  of  the 
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poor-rates,  which  the  defendant  ought  to 
have  paid. 

Mr.  Serjeant  Taddy  now  applied  for  a 
rule  nisi,  that  this  verdict  might  be  increased, 
by  adding  the  amount  of  the  rent ;  and  in- 
sisted that  the  order  given  by  the  defen- 
dant to  his  bankers,  must  be  put  on  the 
same  footing  as  an  accepted  bill ;  that  when 
the  plaintiff  sent  the  receipt,  he  did  so  in 
the  full  belief  that  the  rent  had  been  pre- 
viously paid,  according  to  the  defendant's 
statement.  Besides,  no  money  passed  be- 
tween the  latter  and  his  bankers  ;  it  was  a 
mere  order  to  transfer,  which  they  might 
have  rescinded,  the  defendant  being  indebt- 
ed to  them  at  the  time;  and  the  communica- 
tion made  by  them  to  the  plaintiff,  had  not 
reached  him  at  the  time  they  stopped 
payment. — But, 

By  the  Court — If  the  plaintiff  had  drawn 
on  the  bankers  on  the  10th  December  for 
the  sum  ordered  by  the  defendant  to  be 
transferred  to  his  account,  it  would  have 
been  paid.  They  were  the  agents  of  the 
plaintiff,  and  authorized  by  him  to  receive  the 
#  rent ;  and  he  had  every  reason  to  believe  that 
the  money  was  there,  as  he  previously  re- 
quested the  defendant  to  pay  it  in  on  his  ac- 
count. The  only  question  then  is,  whether 
what  was  done  by  the  defendant  on  the  10th 
December  is  equivalent  to  payment.  Al- 
though no  money  was  actually  paid  in,  or 
transferred  by  him  to  the  bankers,  yet,  they 
gave  the  plaintiff  credit  in  their  books,  and 
wrote  to  him  accordingly.  That  was  clearly 
an  acknowledgment  that  they  had  received 
it  from  the  defendant,  and  was  equivalent 
to  the  payment  of  the  rent ;  the  plaintiff 
might  have  drawn  accordingly,  and  the 
bankers  could  not  have  refused  to  pay  the 
money  to  him,  after  they  had  entered  it  to 
his  credit  in  their  books. 

Rule  refused. 


} 


PHILLIPPS  V.  ROBINSON. 


1827. 
May  7. 

An  estate  having  been  devised  to  the  plain- 
tiff** wife  after  marriage,  he  delivered  the 
title  deeds  to  a  certificated  conveyancer,  and 
instructed  him  to  prepare  a  conveyance  and 
levy  a  fine,  to  which  the  plaintiff  and  his  wife 


were  parties,  declaring  the  uses  to  their  second 
son  : — Held,  that  the- plaintiff  could  not  mam- 
tain  detinue  for  the  deeds,  as  the  property 
in  the  lands  to  which  they  related,  was,  by 
the  operation  of  the  fine,  conveyed  to  his  se- 
cond son. 

This  was  an  action  of  detinue,  to  recover 
certain  deeds  in  the  possession  of  the  de- 
fendant, and  which  were  enumerated  parti- 
cularly, and  described  in  the  declaration, 
and  which  the  plaintiff  averred  were  to  be 
re-delivered  to  him  by  the  defendant. 

Pleas — first,  non  detinet ;  secondly,  that 
the  plaintiff  did  not  deliver  the  deeds  and 
writings  to  the  defendant ;  thirdly,  that  the 
plaintiff  was  not  lawfully  possessed  of  them; 
fourthly,  that  the  deeds  were  not  the  pro- 
perty of  the  plaintiff;  fifthly,  that  the  plain- 
tiff caused  the  deeds  to  be  delivered  to  the 
defendant  to  be  examined  and  perused  by 
him  in  his  profession  as  a  conveyancer ;  and, 
lastly,  that  the  deeds  were  delivered  to  him, 
and  that  he  detained  them  until  he  was  paid 
his  charges  for  drawing,  &c.  &c.  On  these 
pleas  issue  was  joined. 

At  the  trial,  before  Mr.  Justice  Gaselee, 
at  Westminster,  at  the  Sittings  after  the 
last  term,  it  appeared  that  the  plaintiff  had 
married  a  lady,  to  whom  some  property  had 
descended  since  the  marriage ;  that  the  de- 
fendant was  a  certificated  conveyancer,  and 
member  of  one  of  the  inns  of  court,  but  that 
the  plaintiff  believed  him  to  be  an  attorney 
and  employed  him  as  such ;  that  the  plaintiff 
delivered  certain  title  deeds  to  the  defen- 
dant, and  instructed  him  to  prepare  a  con- 
veyance of  the  property,  and  that  an  assign- 
ment by  way  of  mortgage  was  accordingly 
made  to  the  plaintiff's  second  son,  and  a  fine 
levied  through  the  medium  of  the  defendant, 
since  the  delivery  of  the  deeds,  to  which  fine 
the  plaintiff  and  his  wife  were  parties,  and  by 
which  the  uses  were  declared  to  such  person 
as  the  wife  should  appoint ;  and,  for  default 
of  appointment,  to  George  Phillipps,  the 
second  son  of  the  plaintiff  and  his  wife ; — 
that  the  defendant's  bill  of  costs  amounted 
to  84/.  3*.  1  Id.,  in  which  19/.  was  stated  to 
have  been  paid  by  him  to  an  attorney  whom 
he  employed  to  levy  the  fine  ;  that  the  de- 
fendant had  been  paid  20/.  on  account,  and 
that  151.  had  been  tendered  to  him  by  the 
plaintiff;  and  the  only  question  left  to  the 
jury  was,  whether  the  defendant  had  been 
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employed  by  the  plaintiff.  They  found  in 
the  affirmative. 

The  learned  Judge,  however,  considering 
the  case  to  embrace  several  important  ques- 
tions, which  could  not  be  decided  by  a  jury, 
directed  a  nonsuit ;  but  that  a  verdict  might 
be  entered  for  the  plaintiff,  in  case  the  Court 
should  be  of  opinion  that  he  was,  under  the 
circumstances,  entitled  to  recover. 

Mr.  Serjeant  Vaughan,  in  the  last  term, 
accordingly  obtained  a  rule  nisi ,  and  submit- 
ted, in  the  first  place,  that  as  the  defendant 
had  received  the  deeds  from  the  plaintiff 
for  a  particular  purpose,  he  could  not  dis- 
pute his  title  to  them  ;  and  that  it  should 
have  been  left  to  the  jury  to  say,  whether 
the  defendant  had  not  been  retained  by  the 
plaintiff  to  prepare  a  conveyance  of  the  pro- 
perty in  question ;  and  whether  the  deeds 
had  not  been  left  with  him  for  that  purpose. 
At  all  events,  the  defendant  could  not  claim 
a  lien  on  the  deeds,  or  detain  them  until  his 
charges  as  a  conveyancer  were  satisfied. 

Mr.  Serjeant  Cross  and  Mr.  Serjeant 
Spankie  afterwards  shewed  cause. — The 
defendant  had  duly  qualified  himself  to  act 
as  a  conveyancer,  by  having  been  admitted  a 
member  of  one  of  the  inns  of  court,  and  re- 
gularly taken  out  his  certificate.  He  never 
presumed  to  act  as  an  attorney  or  officer  of 
the  court.  Special  pleaders,  equity  drafts- 
men, and  certificated  conveyancers  may 
make  charges  for  conferences  or  consulta- 
tions with  counsel :  and  in  Poucher  v.  Nor- 
man (1)  it  was  decided  that  a  certificated 
conveyancer  might  maintain  an  action  to 
recover  a  compensation  for  business  done ; 
on  the  general  rule,  that  any  man  who  be- 
stows his  labour  for  another,  has  a  right  of 
action  to  recover  a  compensation  for  that 
labour,  and  that  the  only  exceptions  to  that 
rule  were  physicians  and  barristers.  Al- 
though it  must  be  admitted  that  an  attorney 
is  alone  qualified  to  perform  any  duties  that 
may  be  required  in  the  conducting  of  a 
cause  in  court,  yet  the  defendant  never  as-  > 
turned  the  character  of  an  attorney,  and 
is,  at  all  events,  entitled  to  a  reasonable 
compensation  for  his  work  and  labour.  But 
this  action  cannot  be  supported,  as  it  is  bad 
in  form.  The  plaintiff  has  declared  in  cfe- 
tinue,  and  alleged  that  the  defendant  refused 

(1)  *fr  fcC.T44;  aUwJown.  K.B.115. 


to  re-deliver  certain  deeds  to  him  of  which 
he  was  the  lawful  possessor.  But  that  was 
not  so ;  for,  previously  to  the  commencement 
of  the  action,  the  property  in  the  estate  to 
which  the  deeds  related,had  been  conveyed  to 
the  plaintiff's  second  son.  They  are,  there- 
fore, the  property  of  the  son,  and  must  be 
considered  as  being  in  the  possession  of  the 
defendant  for  him,  he  being  the  only  party 
beneficially  interested;  and  if  so,  he  ought  to 
have  sued  the  defendant.  But  even  sup- 
posing that  the  property  in  the  deeds  is  not 
in  the  son,  the  plaintiff's  wife  should,  at 
least,  have  been  joined,  as  the  deeds  not 
only  related  to  an  estate  which  belonged 
to  her,  but  she  was  one  of  the  convey- 
ing parties :  and  in  Comyns's  Digest,  (2) 
it  is  laid  down  that  jn  all  actions  real 
for  the  lands  of  the  wife,  the  husband  and 
wife  ought  to  join  : — so,  in  actions  which 
arise  during  the  coverture  of  the  wife,  she 
might  have  an  action  for  the  same  cause  if 
she  survive,  as  in  detinue  of  charters  of 
the  wife's  inheritance  :  and  RoUe's  Abridg- 
ment, (3)  is  referred  to  as  an  authority  for 
that  position.  In  detinue,  the  value  of  the 
thing  detained  can  only  be  recovered;  and 
the  deeds  in  question  were  of  no  value  to 
the  plaintiff,  as  he  had  no  property  in  them : 
and  in  Finer' s  Abridgment,  (4)  a  distinction 
is  drawn  between  trespass  and  trover  and 
detinue ;  for  it  is  there  laid  down  that  the 
baron  may  have  an  action  alone  in  trespass, 
for  taking  charters  of  the  inheritance  of  the 
feme,  but  that  baron  and  feme  must  join  in 
detinue  for  charters  concerning  the  inheritance 
of  the  feme,  for  that  the  feme  shall  have 
them  again  when  they  are  recovered  ;  and 
here,  as  the  fine  was  levied  after  the  deeds 
were  in  the  possession  of  the  defendant, 
with  the  concurrence  of  the  plaintiff  and  his 
wife,  and  the  uses  declared  to  his  second 
son,  in  default  of  appointment  by  her,  the 
plaintiff's  interest  in  the  property  passed  to 
such  son :  again  in  Vtner*s  Abridgment,  (5) 
it  is  said,  M  if  a  man  deliver  goods  to  B,  and 
after  grant  them  to  D,  he  shall  not  have 
detinue  after  the  grant,  but  the  grantee  shall 
have  detinue ;  and  the  Year  Book,  9  Hen.  6. 
c.  64.  is  referred  to  in  support  of  that  po- 
sition. 

(t)  Tit.  Baron  and  Feme,  V. 


& 
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Tit.  Baron  and  Feme,  Q.  R. 

Tit  Detinue,  C.  t. 
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Mr.  Serjeant  Wilde,  in  support  of  the 
rule. — The  plaintiff  requires  no  special  in- 
terest or  property  in  the  deeds  to  enable 
him  to  maintain  this  action.  All  that  was 
necessary  fo/  him  to  shew  was,  that  they 
were  delivered  to  the  defendant,  and  that 
he  undertook  to  re-deliver  them  on  request; 
and  it  is  immaterial  to  whom  they  belong- 
ed, or  whether  they  were  delivered  by 
the  plaintiff  or  his  agent.  As  to  the  autho- 
rity cited  from  Comyns's  Digest  and  Rolled 
Abridgment,  with  respect  to  joining  the  wife 
in  an  action  of  detinue  of  charters  belonging 
to  the  wife's  inheritance,  they  were  in  the  pos- 
session of  the  party  before  marriage.  Here, 
however,  the  deeds  were  not  delivered  until 
afterwards  ;  and  the  acceptance  by  the  de- 
fendant from  the  plaintiff  under  that  delivery 
•is  tantamount  to  a  personal  deli  very  N  by  him 
to  the  defendant.  Besides,  the  deeds  were 
only  delivered  to  the  latter  for  a  particular 
purpose,  viz.  to  prepare  a  conveyance  of  the 
property,  and  not  to  hold  them  generally ; 
and  if  a  party  receive  goods  from  another  for 
the  purpose  of  doing  certain  work  on  them, 
he  cannot  dispute  the  title  of  the  party 
who  causes  them  to  be  delivered  to  him 
for  that  purpose.  In  Dixon  v.  Hammond, 
{6)  where  a  ship  originally  belonged  to  one 
of  two  partners,  and  had  been  conveyed  to 
B  for  securing  a -debt,  and  B  became  the 
sole  registered  owner,  and  afterwards,  as 
agent  for  both  parties,  insured  the  ship  and 
freight,  and  charged  them  with  the  pre- 
mium, &c. ;  and,  on  a  loss  happening,  re- 
ceived the  money  from  the  under-writers  : 
it  was  held,  that  he  could  not  dispute  the 
tide  of  his  principal,  and  therefore  that  he 
was  accountable  to  the  assignees  of  the 
surviving  partner  for  the  surplus,  after  pay- 
ment of  his  own  debt,  and  not  to  the  exe- 
cutors of  the  deceased  partner,  to  whom  the 
ship  originally  belonged.  So  here,  the  de- 
fendant was  put  in  motion  by  the  plaintiff 
alone ;  and  he  was  "the  only  person  with 
whom  the  former  had  any  dealings  ;  and  if 
so,  he  is  entitled  to  recover  as  against 
the  defendant,  who  received  these  deeds 
under  his  employment ;  and  when  they  were 
required  to  be  delivered  up,  he  did  not 
deny  the  plaintiff's  title,  but  only  claimed 
to  detain  them  till  his  charges  had  been 
paid. 

(6)  2  Barn.  &  Aid.  310. 
Vol.  V.  C.P. 


By  .the  Court. — This  was  an  action  of 
detinue,  for  deeds,  which  were  enumerated 
in  the  declaration,  some  of  which  were  old, 
and  some  of  recent  date.  The  defendant 
pleaded  several  pleas,  the  first  of  which  was 
non  detinet ;  and  the  4th,  that  the  deeds  were 
not  the  property  of  the  plaintiff;  and  they 
certainly  did  not  belong  to  him  at  the  time 
the  action  was  brought :  they  were  originally 
the  property  of  his  wife,  and  the  muni- 
ments of  her  estate.  It  is  not  necessary  to 
consider  whether,  if  nothing  had  been  done 
to  alter  the  state  of  her  property,  the  plain- 
tiff could  maintain  this  action  in  his  own  name, 
as  he  had  consented  to  be  a  party  to  a  fine,  by 
which  the  interest  in  the  estate  was  con- 
veyed to  his  second  son,  and,  consequently, 
no  property  remained  either  in  the  plaintiff1 
or  his  wife  ;  nor  could  the  plaintiff  have  any 
interest  in  right  of  his  wife,  as  the  muni- 
ments of  an  estate  must  belong  to  the  party 
who  has  the  legal  interest,  which  here  was 
vested  in  the  second  son  of  the  plaintiff.  The 
fourth  plea,  therefore,  appears  to  us  to  be  a 
sufficient  answer  to  the  action,  although  we 
should  have  had  little  or  no  doubt  but  that 
the  plea  of  non  detinet  would  have  been  suf- 
ficient, as  the  plaintiff  demands  certain 
deeds,  when,  in  point  of  fact,  there  are  no 
such  deeds  of  his,  which  be  is  entitled  to  re- 
cover.  Admitting  that  he  had  a  right  to 
them  in  the  first  instance,  such  right  has 
since  been  transferred  to  another ;  and  the 
defendant  was  only  bound  to  deliver  them 
to  the  plaintiff,  on  request,  so  long  as  his 
right  continued ;  and,  as  he  still  insists  on 
his  right,  the  plea  of  non  detinet  is  sufficient. 
The  case  relied  on  from  Finer**  Abridgment, 
which  is  founded  on  a  decision  in  the  Year 
Book,  appears  to  us  to  be  decisive,  and  un- 
distinguishable  from  the  present.  There, 
it  was  held,  that  if  A  deliver  goods  to  B, 
and  he  afterwards  grant  them  to  C, — A  can- 
not maintain  detinue  after  the  assent ;  but  C, 
the  grantee,  may.  That  appears  to  us  to  be 
consistent  with  good  sense,  and  on  which 
we  are  bound  to  act.  The  plaintiff  has  no 
right  to  recover  the  deeds  in  question  from 
the  defendant,  as  he  is  only  bound  to  hand 
them  over  to  the  true  owner,  vis.  the  plain- 
tiff's second  son.  Why  did  not  he  sue,  and 
make  a  direct  claim?  It  has  been  said, 
however,  that  if  the  defendant  received  the 
deeds  in  the  character  of  an  agent,  he  can- 
not dispute  the  authority  of  his  principal. 
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To  that,  however,  we  do  not  assent.     If  a 
party,  who  has  no  right  to  property,  de- 
liver the  deeds  under  which  he  claims,  to  an 
agent,  and  the  true  owner  afterwards  claim 
the  deeds,  the  agent  cannot  defend  himself 
by  saying  that  he  had  received  them  from  his 
principal.  Such  owner  might,  no  doubt, main- 
tain trover,  in  which  case  the  agent  would  be 
amenable  to  him  for  the  full  value  of  the  pro- 
perty claimed,  and  would  not  be  answerable 
to  the  party  who  falsely  held  himself  out  to 
be  the  owner.     Although,  therefore,  the  de- 
fendant in  this  case  obtained  possession  of 
the  deeds  under  the  plaintiff,   yet,  when 
it  appeared  that  his  right  or  interest  in  them 
had  been  conveyed  to  another,  there  is  an  end 
of  the  question.     Although  a  tenant  cannot 
dispute  his  landlord's  title  at  the  time  of  the 
demise,  he  may  yet  shew  that  it  had  after- 
wards expired,  according  to  the  case  of 
England  d.  Syburne  v.  Slade.  (7)  So,  here, 
the    defendant    admits   that   the  plaintiff 
had  a  title  to  the  deeds  at  the  time  they 
were  delivered  to  him,  but  that  it  was  after- 
wards conveyed  to  another,  to  whom  alone 
the  defendant  is  now  answerable.  The  case 
of  Dixon  v.  Hammond  appears  to  have  no 
bearing  on  the  present.     There,  the  defen- 
dant, an  insurance  broker,  effected  an  insu- 
rance for  two  partners,  and  the  ship  origi- 
nally belonged  to  one  of  them  only ;  and 
the  ship  having  been  lost,  the  defendant  set 
up  a  most  dishonest  defence,  stating  that  he 
'was  only  accountable  to  the  executors  of 
that  partner  to  whom  the  ship  originally 
belonged :  but  the  Court  would  not  endure 
such  a  defence,  as  he  had  acted  for  both :  and 
Lord  Chief  Justice  Abbott  said,  "  The  de- 
fendant has  received  the  money  as  agent  for 
the  partnership,  and  he  cannot  now  be  permit- 
ted to  say  that  he  received  it  for  the  benefit 
of  one  alone."     Here,  however,  the  defen- 
dant has  not  received  money  for  two,   but 
received  certain  deeds,  under  colour  of  an 
interest  in  the  party  by  whom  they  were 
delivered,  and  which  is  now  gone  from  him, 
and  is  vested  in  another — viz.  the  plain- 
tiff's  second    son,   and    he    consequently 
holds  the  deeds  for  him.     After  the  ac- 
knowledgment of  a  fine  by  the  conusor, 
the  estate  passes  to  the  conusee,  and  the 
deed  to  make  a  tenant  to  the  praecipe,  de- 
clares the  uses  to  the  conusee;  and,  al- 


though the  muniments  of  the  estate  belong- 
ed to  the  conusor  before  the  fine  was  levied, 
yet,  when  the  estate  passes  to  the  conusee, 
the  right  to  the  muniments  passes  also;  and 
the  conusor  could  not  maintain  detinue  to 
recover  deeds  from  the  attorney  who  was 
employed  by  him  to  convey  the  estate,  and 
who  had  delivered  the  title  deeds  for  that 
purpose.  So,  here,  the  plaintiff,  in  order  to 
maintain  this  action,  should  have  shewn 
that  he  had  either  a  general  or  special  pro- 
perty in  the  deeds,  but  he  failed  to  do  so : 
and  in  Coke  Littleton,(fi)  it  is  laid  down,  that 
in  detinue,  where  the  defendant  pleads  turn 
detinet,  he  may  give  in  evidence  a  gift  from 
the  plaintiff,  for  that  proves  that  he  detains 
not  the  plaintiff's  goods ;  and  here,  the 
plaintiff  had  no  property  in  the  deeds  at  the 
time  of  the  commencement  of  this  action* 
On  these  grounds,  the  rule  to  set  aside  the 
nonsuit,  and  enter  a  verdict  for  the  plaintiff 
must  be 

Discharged. 
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RALEIGH  TREVELYAN  0.  JOHN 
TREVELYAN  AND  OTHERS,  IN- 
FANTS, BY  THEIR  GUARDIANS. 

W.  T.  being  seised  in  fee  of  certain  lands, 
by  indentures  of  lease  and  release,  (the  release 
being  a  settlement  on  the  marriage  of  R.  2*. 
and  E.  G.J  granted,  bargained,  sold  and  re- 
leased to  T.  S.  and  H.  G,  G.  and  their  heirs, 
divers  messuages  and  tenements  ;  to  hold  the 
same  to  the  said  T.  &  and  H.  G.  G.,  their 
heirs  and  assigns,  to  the  use  of  W.  T.  and 
his  heirs,  untU  the  marriage  of  R.  T.  and 
E.  G. ;  and  from  and  after  the  solemnization 
thereof,  to  the  use  of  W.  T.  and  his  assigns, 
for  the  life  of  R.  T. ;  and  from  and  after  the 
decease  of  R.  T.,  to  the  intent  that  E.  (7.,  in 
case  she  should  survive  R.  T.,  might  have  in 
lieu  of  dower  an  annuity  or  rent-charge  of 
400/.  ;  and  subject  thereto,  and  immediately 
after  the  decease  of  R.  T.,  and  in  case  E.  G. 
should  survive  him,  to  the  use  of  T.  S.  and 
H.  G.  G.for  300  years  from  the  death  of 
R.  T.  upon  trust  for  securing  to  E.  G.  the 
payment  of  the  annuity  or  rent-charge  ;  and 
after  the  expiration  of  the  said  term,  and  sub- 
ject thereto,.to  the  use  of  W.  T.  his  heirs  and 
assigns  for  ever :  and  it  was  provided,  that 


(7)  4  Term  Rep.  6Bt . 
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when  the  trusts  of  the  term  of  800  years 
should  be  performed,  the  said  term  should 
cease.  The  marriage  took  effect,  and  W.  T. 
died  after  the  date  of  the  settlement,  but  pre- 
viously  to  the  marriage,  and  left  R.  T.  his 
eldest  son  and  fieir  him  surviving.  W.  T. 
left  a  will,  and  appointed  three  executors,  who 
duly  proved  the  same : — Held,  that  they  did 
not,  by  virtue  if  the  limitations  created  by  the 
settlement,  take  any  estate  or  interest  in 
the  lands  therein  comprised: — That  R.  T. 
took  an  estate  in  fee  simple  in  such  lands  by 
virtue  of  t/ie  limitations  created  by  the  set- 
tlement, and  as  heir-at-law  of  W.T.,  sub- 
ject to  the  above  term  for  300  years,  in  the 
event  of  his  dying  in  the  lifetime  of  his  wife, 
and  to  the  other  powers  for  raising  her  an- 
nuity of  400/. 

This  was  a  case  sent  by  his  Honour  the 
Vice  Chancellor  for  the  opinion  of  the 
Judges  of  tikis  court,  and  was  in  substance 
as  follows : — 

Walter  Trevelyan  being  seised  in  fee- 
simple  of  the  lands,  tenements,  and  here- 
ditaments hereinafter  mentioned,  by  inden- 
tures of  lease  and  release,  bearing  date  on 
or  about  the  1st  and  2nd  June  1819,  (the 
release  being  made  between  the  said  Walter 
Trevelyan  of  the  first  part;  the  plain- 
tiff of  the  second  part ;  Robert  Grey  of  the 
third  part ;  Elizabeth  Grey  of  the  fourth 
part ;  and  the  Rev.  Thomas  Singleton  and 
Henry  George  Grey  of  the  5  th  part ;  such 
release  being  a  settlement  on  the  marriage 
then  intended  to  be  solemnized  between  the 
plaintiff  and  the  said  Elizabeth  Grey,  grant- 
ed, bargained,  sold,  and  released  unto  the  said 
Thomas  Singleton  and  Henry  George  Grey, 
and  to  their  heirs  and  assigns,  divers  mes- 
suages, villages,  hamlets,  townships,  tene- 
ments and  farmholds,  commonly  called  R it- 
ton,  otherwise  East  Ritton,  Birkhead,  and 
Colt  Park,  in  the  parish  of  Harburn,  other- 
wise Hartburn,  in  Northumberland,  with 
the  appurtenances  ;  to  hold  the  same  unto 
the  said  Thomas  Singleton  and  Henry 
George  Grey,  their  heirs  and  assigns,  to 
the  use  of  the  said  Walter  Trevelyan,  and 
his  heirs,  until  the  said  marriage  should  be 
had  ;  and  from  and  after  the  solemnization 
thereof,  to  the  use  of  the  said  Walter  Tre- 
velyan, and  his  assigns,  for  the  term  of  the 
natural  life  of  the  plaintiff,  Raleigh  Tre- 
velyan,   without  impeachment  of  waste: 


and  from  and  after  the  decease  of  the  plain- 
tiff, Raleigh  Trevelyan,  then  to  the  intent 
that  the  said  Elizabeth  Grey  and  her  as- 
signs, in  case  she  should  survive  the  said 
plaintiff,  might  have  and  enjoy  for  her 
natural  life,  and  in  lieu  of  dower  and  thirds, 
one  annual  sum  or  yearly  rent-charge  of 
400/.,  to  be  paid  and  payable  at  the  time, 
and  in  manner  therein  mentioned,  with 
powers  of  distress  and  entry ;  and  subject 
thereto,  and  from,  and  immediately  after  the 
decease  of  the  said  plaintiff,  Raleigh  Tre- 
velyan, and  in  case  the  said  Elizabeth 
Grey  should  survive  him,  to  the  use  of  the 
said  Thomas  Singleton  and  Henry  George 
Grey,  their  executors,  administrators  and 
assigns,  for  the  term  of  three  hundred  years, 
from  the  death  of  the  said  plaintiff,  Raleigh 
Trevelyan,  without  impeachment  of  waste, 
upon  such  trusts,  for  securing  to  the  said 
Elizabeth  Grey  the  payment  of  the  said 
annuity  or  yearly  rent-charge  as  therein 
mentioned  ;  and  from  and  after  the  expira- 
tion, or  sooner  determination,  of  the  said 
term  of  three  hundred  years,  and  subject 
thereto,  in  the  mean  time,  to  the  only  pro- 
per use  and  behoof  of  the  said  Walter  Tre- 
velyan, his  heirs  and  assigns  for  ever.— -And 
it  was  thereby  provided,  that  when  the 
trusts  thereby  declared  of  the  said  term  of 
three  hundred  years  should  be  performed, 
the  said  term  should  cease. 

The  said  marriage  took  effect. 

The  said  Walter  Trevelyan  departed  this 
life  subsequently  to  the  date  of  the  said 
indenture  of  settlement,  but  previously  to 
the  solemnization  of  the  said  intended  mar- 
riage. 

The  said  Walter  Trevelyan  left  the  plain- 
tiff, Raleigh  Trevelyan,  his  eldest  son  and 
heir-at-law,  him  surviving. 
•  The  said  Walter  Trevelyan  duly  made 
and  published  his  last  will  and  testament  in 
writing,  bearing  date  the  19th  May  1818, 
and  appointed  John  Trevelyan,  Thomas 
Singleton,  and  William  Orde,  executors 
thereof,  who  have  duly  proved  the  same  in 
the  proper  ecclesiastical  court. 

The  question  for  the  opinion  of  the  Court 
was,  whether  the  executors  of  the  said 
Walter  Trevelyan,  under,  or  by  virtue  of 
the  limitations  created  by  the  said  settle- 
ment, took  any,  and  what  estate  or  inte- 
rest in  the  lands  and  hereditaments  therein 
comprised ;  and  also  what  estate  and  inte- 
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rest  the  said  plaintiff,  Raleigh  Trevelyan, 
took  in  the  same  lands  and  hereditaments, 
under  or  by  virtue  of  the  limitations  created 
by  the  said  settlement,  and  as  the  heir-at- 
law  of  the  said  Walter  Trevelyan  ? 

This  case  was  twice  argued :  first  in  Easter 
term  1826,  by  Mr-  Serjeant  Lawes  for  the 
plaintiff,  and  Mr.  Serjeant  Bosanquet  for 
the  defendants ;  and  again  in  the  last  Tri- 
nity term,  by  Mr.  Serjeant  Vaughan  for  the* 
plaintiff,  and  Mr.  Serjeant  Onslow  for  the 
defendants. 

For  the  plaintiff  it  was  submitted,  that 
the  executors  of  Walter  Trevelyan  took 
no  estate  or  interest  whatever  in  the  lands 
comprised  in  the  settlement,  but  that  in 
the  events  which  have  happened,  the  plain- 
tiff, Raleigh  Trevelyan,  took  an  estate  in 
fee,  subject  to  the  terms  of  the  settlement. 
The  intent  of  the  settlor  is  apparent  on 
the  face  of  that  instrument,  viz.  to  create 
a  provision  by  way  of  jointure  for  the 
wife  of  Raleigh,  in  case  she  should  sur- 
vive him,  and  there  is  no  immediate  pro- 
vision for  him  or  his  children.  The 
settlor  had  an  estate  in  fee,  and  only  parted 
with  an  interest  to  arise  on  a  contingency, 
viz.  the  event  of  a  marriage  between  his 
son  (the  plaintiff)  and  Elizabeth  Grey  ;  and 
the  father  did  not  survive  to  see  the  mar- 
riage solemnized.  The  settlement  is  mere 
waste  paper ;  and  his  subsequent  estate  pur 
autre  vie  never  took  effect ;  and  if  so,  the 
plaintiff  is  entitled  to  take  the  whole  pro- 
perty as  heir-at-law.  The  executors  can 
only  claim  to  take  as  special  occupants,  and 
as  the  right  of  general  occupancy  is  now 
taken  away  by  the  statutes  29  Car.  2.  c.  3. 
s.  12,  and  14  Geo.  2.  c.  20.  s.  9,  by  the 
former  of  which,  it  is  enacted,  that  any 
estate  pur  autre  vie  shall  be  devisable  by 
will,  &c. ;  and  that  if  no  such  devise 
thereof  be  made,  the  same  shall  be  charge- 
able in  the  hands  of  the  heir,  if  it  shall 
0  come  to  him  by  reason  of  a  special  occu- 
pancy, as  assets  by  descent,— as  in  case  of 
lands  in  fee  simple  ; — and  the  latter  statute 
,  enacts,  that  such  estates,  in  case  there  be  no 
special  occupant  thereof,  of  which  no  devise 
shall  have  been  made,  according  to  the  29 
Car.  2,  or  so  much  thereof  as  shall  not 
have  been  so  devised,  shall  go*  be  applied 
and  distributed  in  the  same  manner  as  the 
personal  estate  of  the  testator ;  yet  the 
executors  could  not,  as  special  occupants, 


take  the  estate  pur  autre  vie:  and  al- 
though it  is  stated  in  the  deed,  that  subject 
to  the  term  thereby  created,  the  lands 
were  to  be  vested  in  the  settlor,  his  heirs 
and  assigns,  yet  his  executors  cannot  take 
under  the  latter  description.  In  Comyns's 
Digest,  (1)  it  is  said,  "  though  the  lessee 
did  not  covenant  with  the  lessor,  and  his 
heirs  and  assigns,  but  only  with  the  lessor, 
his  executors  and  assigns  ;  yet  the  assignee 
of  the  reversion  being  entitled  to  the  rent, 
shall  have  covenant  for  it  as  incident.  So 
here,  the  heir  is  to  be  preferred ;  and  in 
Atkinson  v.  Baker,  (2)  it  was  held,  that  if 
an  estate  pur  autre  vie  be  limited  to  A, 
his  heirs,  executors,  administrators,  and 
assigns,  and  be  not  devised,  it  descends  to 
the  heir  as  special  occupant.  In  Holden  ▼. 
Smallbrooke,($)  it  is  said  that  to  every  oc- 
cupant of  land  or  other  thing  capable  of 
occupancy,  two  things  are  requisite  :-^-first, 
possession  of  the  land  which  was  void  and 
without  owner ;  and  secondly,  the  having 
of  the  freehold,  to  avoid  an  abeyance,  which 
is  had,  as  well  where  the  possession  is  not 
void  as' where  it  is;  and  here  the  plaintiff 
took  the  property,  as  heir,  before  his  mar- 
riage ;  and  as  his  father  died  previously  to 
that  event  taking  place,  he  was  not  seised  of 
an  estate  pur  autre  vie,  at  the  time  of  his 
death.  He  had  a  fee  determinable  on  that 
event,  and  the  estate  pur  autre  vie  was  limited 
to  him  as  a  contingent  and  shifting  use ;  and 
the  plaintiff,  as  his  heir,  had  a  like  estate  until 
the  marriage,  with  an  ultimate  reversion  to 
.  himself,  after  the  uses  in  the  settlement  had 
been  satisfied.  As,  therefore,  the  settlor  was 
never  seised  pur  autre  vie  at  any  period  of 
his  life,  or  at  the  time  of  his  death,  even  if 
the  construction  of  the  settlement  be  doubt- 
ful, the  Court  will  lean  in  favour  of  the 
heir-at-law.  The  limitation,  from  and  after 
the  solemnization  of  the  marriage,  to  the 
use  of  Walter  Trevelyan  (the  settlor)  and 
his  assigns,  is  a  shifting  and  springing 
use,  to  arise  on  the  determination  of  the 
former  estate.  The  marriage  might  never 
have  taken  effect,  and  the  settlor  died  before 
it  was  solemnized ;  and  when  it  took  place, 
the  estate  pur  autre  vie  arose,  and  united 
with  the  ultimate  reversion,  for  every  purpose 
except  possession ;    for  there  may  be  a 

(1)  Tit.  Covenant,  B.  3. 
(*)  4  Term  Rep.  «9. 
(.1)  Vaughan,  191. 
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union  of  estate,  without  merger.  The 
intervening  term  did  not  prevent  or  destroy 
this  union ;  the  plaintiff  had,  at  all  events, 
an  interesse  termini,  grantable  to  another  ; 
and  in  Co.  Lit.  46,  b,  it  is  said,  "  albeit,  the 
kssor  die  before  the  lessee  enters,  yet  the 
lessee  may  enter  into  the  lands,"  or  according 
to  the  rule  kid  down  in  Shelly9 s  case,  (4) 
wherever  the  ancestor  takesap  estate  of  free- 
hold, and  a  remainder  is  thereon  limited  in 
the  same  conveyance  to  his  heirs,  or  to  the 
heirs  of  his  body,  such  remainder  is  imme- 
diately executed  in  the  ancestor  so  taking 
the  freehold,  and  is  not  contingent.  It 
frequently  happens,  that  contingent  remain- 
ders intervene  between  the  particular  estate 
and  other  limitations  over,  on  which  it  must 
be  observed,  that  wherever  a  contingent 
remainder  is  limited,  which  is  followed  by 
another  limitation  over,  if  the  contingent 
limitation  be  not  in  fee,  the  subsequent 
limitation  may  be  vested,  if  made  to  a 
person  in  esse;  or  the  limitation  may  be 
executed  sub  modo,  as  in  Lewis  Bowies'* 
ease.  (5)  In  Hooker  v.  Hooker,  (6)  it  was 
held,  that  where  a  remainder  in  tail  or  fee, 
comes  to,  or  descends  on  tenant  for  life, 
either  by  Us  own  aet  or  the  operation 
of  law,  the  two  estates  are  so  consolidated, 
that  the  intermediate  contingent  estates  are 
destroyed.  So,  a  contingent  remainder  may 
be  destroyed  by  an  act,  which  though  it  does 
not  discontinue  or  divest  any  remainder,  or 
subsequent  contingent  estate,  yet  extin- 
guishes the  particular  estate  on  which  the 
contingent  remainder  depends,  by  which  the 
contingent  remainder  is  destroyed,  as  in 
Purferoy  v.  Rogers,  (7)  where  a  feme  covert 
was  tenant  for  life,  with  remainder  to  her 
first  son ;  and  before  the  birth  of  a  son,  the 
remainder  in  fee  was  conveyed  to  the  hus- 
band and  wife  by  fine, — it  was  held,  that 
the  contingent  remainder  was  destroyed  by 
the  extinguishment  of  the  particular  estate; 
and  in  Bates  v.  Bates,(S)  where,  in  dower, 
the  husband  of  the  demandant  being  seised 
for  life,  remainder  to  trustees  for  ninety- 
nine  years,  remainder  to  the  heirs  of  the 
husband, — the  Court  gave  judgment  for  the 
demandant,  because  the  husband  had  a  free- 

(4)  1  Rep.  93. 

(5)  11  Rep.  79. 

(6)  Cas.  Temp.  Hard.  13. 

(7)  «  Wins.  Saund.  380. 

{H)  1  Lord  Raym.326;   s.c.  Ltitw,  7t9. 


hold  and  inheritance  in  him,  and  the  interven- 
ing estate  being  only  for  years,  ought  not  to 
be  regarded ;  for  at  common  law,  such  a  term 
was  a  precarious  thing :  die  freeholder  might 
have  destroyed  it  at  his  pleasure,  by  a 
feigned  recovery.  That  is  a  distinct  an* 
thority,  and  is  conclusive  to  shew,  that  the 
intervening  term  in  this  case,  between  the 
settlement  and  marriage,  did  not  prevent 
the  union  of  the  two  estates. 

For  the  defendant,  it  was  contended, 
that  the  estate  of  Walter  Trevelyan  passed 
to  his  executors  as  occupants.  The  settlor 
clearly  meant  that  they  should  take,  to  the 
exclusion  of  his  heir-at-law ;  and  the  doctrine 
as  to  merger  is  entirely  out  of  the  question. 
At  all  events,  the  executors  took  as  trustees 
for  certain  purposes.  Although  Walter 
Trevelyan  died  before  the  marriage,  yet 
when  that  event  took  place,  the  limitation  to 
the  former  for  the  life  of  his  son  (the  plain- 
tiff) was  a  contingent  springing  use,  which 
passed  to  the  executors  of  the  former,  as  spe- 
cial occupants.  With  respect  to  the  case  of 
Bates  v.  Bates,  and  other  authorities,  which 
were  relied  on  to  shew  that  the  intervening 
term  did  not  defeat  or  destroy  the  union  of 
estates,  yet  here  the  reversion  in  fee  to  Wal- 
ter, the  settlor,  after  the  marriage,  could  not 
unite  with  a  contingent  estate  pur  autre  vie, 
which  never  vested  in  him. 

Mr.  Serjeant  Vaughan  was  heard  in  reply. 

The  following  certificate  was  afterwards  sent. 

We  have  heard  this  case  argued  by  coun- 
sel, and  have  considered  it ;  and  we  are  of 
opinion  that  the  executors  of  Walter  Tre- 
velyan, did  not,  under  or  by  virtue  of  the 
limitations  created  by  the  settlement  therein 
mentioned,  take  any  estate  or  interest  in  the 
lands  and  hereditaments  therein  comprised. 
And  we  are  of  opinion  that  the  plaintiff, 
Raleigh  Trevelyan,  took  an  estate  in  fee 
simple,  in  the  same  lands  and  hereditaments, 
under  and  by  virtue  of  the  limitations  cre- 
ated by  the  said  settlement,  and  as  the  heir- 
at-law  of  the  said  Walter  Trevelyan,  subject 
to  the  term  of  three  hundred  years,  in  the 
event  of  his  dying  in  the  lifetime  of  his  wife, 
and  to  the  other  powers  for  raising  her  an- 
nuity of  400/. 

W.  D.  Best, 

J.  At  1  ARK, 
J.  BURROUGH, 

S.  Gaseikb. 
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GRAHAM    AND  ANOTHER,   ASSIG- 
NEES &C.  V.  MULCASTER. 


Assignees  under  a  joint  commission  against 
two  partners,  may  recover  separate  debts  due 
to  each,  as  well  as  joint  debts  due  to  both. 

Where,  therefore,  in  an  action  of  assumpsit, 
by  the  assignees  of  A  and  B,  bankrupts,  the 
declaration  contained  counts  on  debts  which 
accrued  to  A  and  B jointly,  before  their  bank- 
ruptcy, and  counts  on  debts  which  accrued  to 
one  of  them  separately: — Held,  that  this  was 
no  misjoinder. 

This  was  an  action  of  assumpsit. — The 
venue  was  laid  in  London,  and  the  decla- 
ration commenced  by  stating,  that  James 
Mulcaster,  (the  defendant  in  this  suit,) 
was  attached  to  answer  Robert  Graham 
and  William  Beckwith,  (the  plaintiffs  in  this 
suit,  and  assignees  of  the  estate  and  effects 
of  Thomas  Wilkinson,  and  James  Mul- 
caster, bankrupts,)  according  to  the  force, 
form,  and  effect  of  the  statute  in  force  con- 
cerning bankrupts. — The  first  count  was  for 
money  had  and  received  by  the  defendant, 
to  the  use  of  Wilkinson  and  Mulcaster,  be- 
fore they  became  bankrupts,  and  a  promise 
to  pay  them  accordingly.  The  second,  was 
for  money  lent  to  the  defendant  by  Wilkin- 
son and  Mulcaster,  before  they  became  bank- 
rupts. The  third,  for  money  paid  by  them 
to  the  defendant  before  they  became  bank- 
rupts. The  fourth,  on  an  account  stated  by 
the  defendant  with  Wilkinson  and  Mulcas- 
ter, before  they  became  bankrupts,  and  a 
promise  to  pay  them  before  the  bankruptcy. 
The  fifth  count  was  as  follows  : — "  And 
whereas  also  the  defendant,  afterwards, 
and  after  the  said  James  Mulcaster  became 
.bankrupt,  but  before  the  said  Thomas  Wil- 
kinson became  bankrupt,  to  wit,  on  &c.  at 
&c.  was  indebted  to  the  plaintiffs,  as  as- 
signees of  the  said  James  Mulcaster  as  afore- 
said, in  the  sum  of  3000/.,  for  money  by 
the  defendant  before  that  time  had  and  re- 
ceived to  the  use  of  the  said  plaintiffs,  as 
assignees  of  the  said  James  Mulcaster  as 
aforesaid ;  and  being  so  indebted,  he  the 
defendant,  in  consideration  thereof,  after- 
wards, to  wit,  on  &c.  at  &c.  undertook,  and 
then  and  there  faithfully  promised  the  plain- 
tiffs, as  assignees  of  the  said  James  Mul- 
caster as  aforesaid,  to  pay  them  the  said 
sum  of  money  last  mentioned,  when  he  the 


defendant  should  be  thereunto  afterwards 
requested."  The  sixth  count  stated,  that 
the  defendant,  after  Wilkinson  and  James 
Mulcaster  became  bankrupts,  to  wit,  on  &c 
at  &c.  was  indebted  to  the  plaintiffs,  as  as- 
signees as  aforesaid,  in  the  sum  of  3000/.  for 
money  by  the  defendant  had  and  received 
to  the  use  of  the  plaintiffs,  as  assignees  as 
aforesaid,  and  a  promise  by  the  defendant 
to  pay  them  as  such  assignees  :  and  the  se- 
venth and  last  count  .was,  for  money  paid  ; 
and  stated,  that  the  defendant  was  indebted 
to  the  plaintiffs,  as  assignees  as  aforesaid, 
and  a  promise  to  pay  them  as  such  assig- 
nees. The  breach  to  the  first  four  counts 
was,  non-payment  by  the  defendant  to  Wil- 
kinson and  Mulcaster  before  they  became 
bankrupts,  or  to  the  plaintiffs,  as  assignees  as 
aforesaid,  since;  and  to  the  three  last,  non- 
payment to  the  plaintiffs,  as  assignees  as 
aforesaid.— To  this  declaration  the  defendant 
demurred  specially,  and  assigned  for  causes : 
that  the  plaintiffs  have,  in  and  by  the  first  four 
counts  of  their  declaration,  declared  against 
the  defendant  upon  and  in  respect  of  divers 
causes  of  action  therein  respectively  men- 
tioned to  have  accrued  to  the  said  Thomas 
Wilkinson  and  James  Mulcaster,  before  they 
became  bankrupts ;  and  have  also,  in  and  by 
the  fifth  count  of  the  declaration,  declared 
against  the  defendant  upon  and  in  respect 
of  divers  causes  of  action  therein  mentioned 
to  have  accrued  to  the  said  Thomas  Wil- 
kinson and  James  Mulcaster,  after  Mulcas- 
ter and  before  Wilkinson  became  bankrupts; 
and  have  also,  in  and  by  the  said  fifth  count 
declared  and  complained  against  the  defen- 
dant, upon  and  in  respect  of  a  cause  of  ac- 
tion therein  stated  to  have  accrued  to  them 
the  plaintiffs,  as  assignees  of  Mulcaster  only ; 
and  in  the  sixth  and  last  count  of  the  declara- 
tion, the  plaintiffs  have  complained  and  de- 
clared against  the  defendant,  in  respect  of 
causes  therein  stated  to  have  accrued  to  them 
as  such  assignees  as  aforesaid,  without  shew- 
ing whether  the  said  supposed  causes  of  ac- 
tion, in  those  counts  mentioned,  accrued  to 
the  plaintiffs  as  assignees  of  Mulcaster,  or 
as  assignees  of  Wilkinson ;  and  that  the 
plaintiffs  have  joined  and  included  in  the 
declaration  divers  causes  of  action  founded 
upon  distinct  and  separate  rights,  which 
could  not  by  law  be  joined  and  included  in 
one  and  the  same  action  and  declaration  : — 
and  also  for  that  the  plaintiffs  have,  in  and 
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by  the  commencement  of  the  said  declara- 
tion, stated,  that  the  defendant  was  attached 
to  answer  the  plaintiffs,  as  assignees  of  the 
said  Thomas  Wilkinson  and  James  Mulcas- 
ter,  and  in  some  counts  of  the  declaration 
have  declared  as  upon  causes  of  action  ac- 
cruing to  them  jointly ;  and  in  another  part  of 
the  declaration,  as  upon  a  cause  of  action  ac- 
cruing to  the  plaintiffs,  as  assignees  of  Mul- 
caster  alone ;  and  in  another  count,  as  upon 
a  cause  of  action  accruing  to  the  plaintiffs 
as  assignees  of  both  the  bankrupts ;  and  in 
the  two  last  counts,  the  plaintiffs  have  de- 
clared as  upon  a  cause  of  action  accruing 
to  them,  as  assignees  as  aforesaid,  without 
stating  or  shewing,  whether  those  causes  of 
action  had  accrued  to  them  as  assignees 
of  both  the  bankrupts,  or  as  assignees  of 
Mulcaster  alone :  by  reason  whereof,  the 
declaration  is  not  only  vague  and  uncertain, 
but  also  contains  a  mis-joinder  of  action  ; 
and  also  for  that  it  does  not  appear  in  and 
by  the  fifth  count,  that  the  plaintiffs,  as  as- 
signees of  Wilkinson  and  Mulcaster,  jointly, 
have  any  right  or  title  to  recover  damages 
on  account  of  the  said  cause  of  action  in 
that  count  mentioned,  or  that  there  was  any 
community  of  interest  between  Wilkinson 
and  Mulcaster,  or  that  they  could  by  law 
be  joined  or  included,  or  were,  in  fact,  join- 
ed and  included  in  one  and  the  same  com- 
mission of  bankrupt ;  or  that  the  plaintiffs 
have  any  right  to  join  or  include  the  said 
counts  founded  upon  causes  of  action  accru- 
ing to  one  of  the  bankrupts,  and  causes  of 
action  accruing  to,  and  founded  upon  pro- 
mises and  undertakings  alleged  to  have  been 
made  to  both  the  bankrupts,  and  also  upon 
promises  and  undertakings  to  the  plaintiffs, 
as  such  assignees  as  aforesaid,  when  it  doth 
not  appear  whether  the  last-mentioned  pro- 
mises and  undertakings  were  made  to  the 
plaintiffs,  as  the  assignees  of  Wilkinson,  or 
as  the  assignees  of  Mulcaster  only. 

The  case  now  came  on  for  argument,  when 
Mr.  Serjeant  Onslow,  in  support  of  the  de- 
murrer, submitted,  that  the  declaration  was 
bad,  and  could  not  be  supported,  as  the 
plaintiffs,  being  assignees  under  a  commis- 
sion of  bankruptcy  against  Wilkinson  and 
Mulcaster,  have  included  counts  on  pro- 
mises stated  to  have  been  made  by  the  de- 
fendant to  both  the  bankrupts  ;  and  also  on 
a  promise  stated  to  have  been  made  to  the 
plaintiffs,  as  assignees  of  Mulcaster,  one  of 


bankrupts  only ;  and  in  the  two  last  counts, 
they  have  declared  on  supposed  causes  of 
action  accruing  to  them,  as  assignees  as 
aforesaid,  without  shewing  whether  such 
cause  of  action  accrued  to  them  as  assignees 
of  both  the  bankrupts,  or  of  one  only  ;  and 
they  have  concluded  their  declaration  with 
an  allegation,  that  they  had  sustained  damage 
as  assignees  generally,  without  shewing  whe- 
ther that  damage  accrued  to  them  by  reason 
of  the  breach  of  the  supposed  promises  by  the 
defendant  to  both  of  the  bankrupts,  or  to  one 
only  :  the  declaration  containing  counts  on 
joint  promises  to  both,  and  on  a  separate  pro- 
mise to  the  plaintiffs,  as  assignees  of  one  of 
the  bankrupts  only.  At  all  events,  the  decla- 
ration contains  a  misjoinder  of  action,  there 
being  no  community  of  interest  between  the 
bankrupts  in  the  promise  alleged  to  have 
been  made  to  the  plaintiffs,  as  assignees  of 
Mulcaster  alone.  It  is  an  established  prin- 
ciple, that  where  a  plaintiff*  declares  for  se- 
veral causes  of  action,  they  must  accrue  to 
him  in  the  same  right ;  and  here  it  appears, 
on  the  face  of  the  declaration,  that  two  com- 
missions were  issued,  the  one  against  Wil- 
kinson and  Mulcaster  jointly,  and  the  other 
against  Mulcaster  alone.  There  is  no  case 
precisely  in  point,  but  the  principles  may  be 
collected  from  Hancock  v.  Hayrvood,{\)  and 
Ray  v.  Davies.  (2)  In  the  former,  it  was 
decided  that  the  assignees  of  A,  a  bankrupt, 
and  also  of  B,  a  bankrupt,  under  separate 
commissions,  cannot  recover  in  the  same 
action  a  joint  debt,  due  from  the  defendant 
to  both  the  bankrupts,  and  also  separate 
debts  due  to  each ;  and  the  jury  having  as- 
sessed the  damages  severally  on  the  sepa- 
rate counts,  the  Court  arrested  the  judg- 
ment on  those  which  demanded  the  debts 
due  to  each  bankrupt  separately :  and  in 
Ray  v.  Davies,  where  A,  B,  and  C  were 
appointed  assignees  under  three  separate 
commissions,  it  was  held,  that  they  could 
not  sue  as  joint  assignees,  but  must  state 
their  several  and  respective  interests  in  the 
declaration.  Here,  at  all  events,  the  words 
assignees  as  aforesaid,  in  the  two  last  counts 
are  ambiguous ;  and  if  they  refer  to  the  last 
antecedent,  they  can  apply  only  to  the  fifth 
count :  and  if  so,  the  four  first  cannot  be 
supported.  It  is  impossible,  therefore,  that 
they  can  refer  to  all  the  counts  in  the  de- 

(1)  3  Term  Rep.  433. 
(3)  2  B.  Moore,  S. 
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ckration,  as  the  plaintiffs'  causes  of  action 
are  stated  to  have  accrued  to  them  in  dif- 
ferent rights. 

Mr.  Serjeant  Wilde,  contriL—Tbe  allega- 
tion in  the  fifth  count,  that  after  Mulcaster 
became  bankrupt,  and  before  Wilkinson  be- 
came bankrupt,  the  defendant  was  indebted 
to  the  plaintiffs  as  assignees  of  Mulcaster  as 
aforesaid,  has  relation,  in  point  of  law, 
to  the  act  of  bankruptcy  committed  by  each 
of  the  bankrupts ;  and  the  plaintiffs,  as  as- 
signees, acquired  their  title  by  relation  to 
such  acts  ;  and  before  the  commission  was 
issued,  both  had  committed  acts  of  bank- 
ruptcy; and,  consequently,  there  was  a 
joint  commission  against  both.  This  case, 
therefore,  is  wholly  distinguishable  from  Ray 
v.  Dames,  as  there  were  separate  commis- 
sions, two  assignees  having  been  appointed 
under  one  commission,  and  another  under 
two  others.  They  were,  therefore,  strangers 
to  each  other,  and  as  such,  could  not  sup- 
port a  joint  action :  but  in  Scott  v.  Frank- 
lin, (9)  Lord  EUenborough  said,  "  If  joint 
assignees  could  not  recover  the  separate 
•debts  of  one  or  more,  there  would  be 
an  end  of  all  power  of  enforcing  such  de- 
mands ;  for  there  cannot  be  distinct  repre- 
sentatives of  the  same  person."  There,  a 
joint  commission  was  issued  against  four 
partners,  and  a  separate  commission  against 
one ;  and  the  plaintiffs  were  assignees  under 
both  ;  and,  in  the  declaration,  the  plaintiffs 
were  described  as  assignees  of  the  estate 
and  effects  of  the  three,  and  it  was  objected, 
that  it  ought  to  have  stated  the  separate  as- 
signments under  each  of  the  commissions, 
but  Lord  EUenborough  overruled  the  objec- 
tion, and  the  Court  afterwards  concurred 
with  his  Lordship  in  opinion.  So,  under  a 
joint  commission,  the  joint  and  several  pro- 
perty of  partners  pass  to  the  assignees.  In 
Hancock  v.  Hauwood,  the  commissions  were 
separate,  and  therefore  the  assignees  could 
not  recover,  in  the  same  action,  a  joint  debt 
due  to  both  the  bankrupts,  and  also  sepa- 
rate debts  due  to  each.  But  here,  the  plain- 
tiffs claimed  under  one  and  the  same  title ;  and 
the  property  of  Wilkinson  and  Mulcaster 
was  vested  in  them  by  the  same  assignment. 
Although  it  has  been  said,  that  the  expres- 
sion "  assignees  at  aforesaid99  raises  an 
ambiguity  as  to  which  counts  it  may  apply — 

(3)  15  East,  436. 


although  it  is  stated  in  the  fifth,  that  the 
defendant  promised  the  plaintiffs,  as  assig- 
nees of  Mulcaster,  after  he  became  bank- 
rupt, but  before  Wilkinson  became  so ;  yet, 
it  is  stated,  that  the  defendant  was  indebted 
-to  the  plaintiffs,  as  assignees  of  Mulcaster 
as  aforesaid ;  and  if  so,  these  words  can 
only  refer  to  die  joint  commission,  and 
estate  and  effects  of  both  the  bankrupts; 
and  there  is  nothing  on  the  face  of  the  de- 
claration from  which  it  can  be  implied  that 
a  separate  commission  was  ever  issued. 

Mr.  Serjeant  Onslow,  in  reply,  recapitu- 
lated his  former  objections. 

By  the  Court, — This  is  an  action  brought 
by  the  assignees  of  two  partners,  who  have 
become  bankrupts  ;  and  the  defendant  has 
demurred  specially  to  the  declaration,  on 
which  two  objections  have  been  raised — 
one  in  substance,  the  other  in  form.  The 
first  objection  is,  that  the  plaintiffs  have 
joined  two  causes  of  action  in  their  declara- 
tion, as,  in  some  of  their  counts,  they  are 
stated  to  have  accrued  to  both  the  partners 
jointly  before  they  became  bankrupts ;  and 
in  another  count,  to  have  accrued  to  the 
plaintiffs  as  assignees  of  one  of  the  bank- 
rupts alone:— The  second  objection  is, 
that  in  the  two  last  counts  there  is  an 
uncertainty  as  to  which  of  the  preceding 
counts  the  words  "  assignees  as  aforesaid" 
apply  ;  but  on  looking  through  the  nhole  of 
the  declaration,  they  must  clearly  refer  to 
die  assignees  suing  under  the  joint  commis- 
sion :  and  we  are  therefore  of  opinion,  that 
there  is  no  pretence  for  either  of  the  objec- 
tions. The  joint  and  separate  property  of 
both  the  partners  passed  to  the  assignees  un- 
der the  joint  commission  which  was  issued 
against  them ;  and,  although  there  might  bea 
different  mode  as  to  the  distribution  of  such 
property,  viz.  the  one  to  satisfy  the  joint, 
and  the  other  the  separate  debts ;  yet  such 
debts,  as  well  as  all  those  due  to  the  bank- 
rupts,  were  recoverable  by  the  same  assig- 
nees ;  and  although  the  assignees  are  placed 
in  the  situation  of  trustees,  yet  we  have 
nothing  to  do  with  them  in  their  latter 
character,  as  we  are  only  bound  to  see  that 
they  are  empowered  to  recover  the  debts 
due  to  the  partnership  estate,  and  we  have 
nothing  to  do  with  their  distribution.  If  a 
debt  be  due  to  A,  and  another  to  B,  the 
same  assignees  may  recover  both,  and  it  is 
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not  necessary  for  them  to  bring  two  ac- 
tions; if  it  were,  it  would  be  productive 
of  inconvenience  and  expense.  Although 
the  two  partners  stood  in  different  situations 
before  the  bankruptcy,  yet  the  several  debts 
due  to  each  might  be  recovered  by  the  joint 
assignees  under  a  joint  commission.  The 
cases  of  Hancock  v.  Haywood,  and  Ray  v. 
Davies,  are  distinguishable,  as  there,  there 
were  separate  commissions.  Here  the  first 
four  counts  are  founded  on  promises  made 
by  the  defendant,  in  respect  of  debts  due  to 
both  the  partners  before  their  bankruptcy, 
and  the  fifth  on  a  promise  to  the  plaintiffs  as 
assignees  of  one  only ;  but  it  is  not  stated  or 
shewn  that  they  did  not  act  under  the  same 
joint  commission,  by  virtue  of  which  they 
might  recover  in  a  joint  action  debts  due  to 
the  partners  separately.  Even  if  there  were 
an  authority  in  contradiction  to  this  prin- 
ciple, we  should  not  be  bound  to  yield  to  it, 
as  it  would  be  inconsistent  with  good  sense, 
and  tend  to  increase  litigation  and  expense. 
On  the  ground,  therefore,  that  assignees 
under  a  joint  commission  against  two  part- 
ners may  recover  separate  debts  due  to  each, 
— as  being  the  assignees  of  both,  they.^are 
also  the  assignees  of  each, — we  are  clearly 
of  opinion  that  the  plaintiffs  are  entitled  to 

judgment. 

[Judgment  for  the  plaintiff*. 


1827.   7   BROWN  V.   STAPLETON,  AND 

May  8.  y  two  others. 

Provisions  and  stores  furnished  for  the 
use  of  convicts,  are  not  liable  to  contribute 
to  general  average,  although  the  ship  was 
chartered  for  the  conveyance  of  the  convicts 
from  this  country  to  New  South  Wales. 

This  was  an  action  of  assumpsit,  and 
brought  by  the  plaintiff  as  owner  of  a  ship, 
called  the  Princess  Royal,  against  the  de- 
fendants, three  of  the  commissioners  for 
victualling  his  Majesty's  navy,  to  recover  a 
contribution  towards  a  general  average,  due 
in  respect  of  part  of  the  furniture  of  the 
ship  having  been  lost  and  damaged  for  the 
preservation  of  the  ship  and  cargo  whilst  on 
a  voyage  with  convicts ;  and  also  with  pro- 
visions and  stores  put  on  board  for  the  use 
of  those  convicts  on  the  voyage,  "by  the  de- 
fendants. 

Vol.  V.  C.P. 


The  defendants  pleaded  the  general  issue. 

At  the  trial  of  the  cause,  before  Lord 
Chief  Justice  Best,  at  Guildhall,  at  the  Sit- 
tings after  Hilary  term  1826,  a  verdict  was 
found  for  the  plaintiff,  damages  150/.,  sub- 
ject to  the  opinion  of  the  Court  on  the  fol- 
lowing 

CASE. 

On  the  17th  July  1822,  the  said  ship  be- 
longing to  the  plaintiff,  was  chartered  by  the 
commissioners  of  his  Majesty's  navy,  for 
the  conveyance  of  convicts,  with  their  ne- 
cessary attendants  to  New  South  Wales. 
The  defendants  were  then,  and  still  are, 
three  of  the  commissioners  for  victualling 
the  navy,  and  as  such  commissioners,  caused 
to  be  shipped  on  board  the  vessel  for  the 
subsistence,  use  and  consumption,  during 
the  voyage,  of  such  convicts  and  their  neces- 
sary attendants,  provisions  and  victualling 
stores  to  about  the  value  of  13531.  Qn  the 
18th  September  1822,  the  ship  received  on 
board  for  a  passage  to  New  South  Wales, 
the  following  number  of  persons,  for  whose 
passage  the  ship  was  taken  up;  namely, 
one  hundred  and  fifty-six  convicts,  four 
women,  eight  children,  one  surgeon,  and 
thirty-five  soldiers.  On  the  14th  October 
1822,  while  the  ship  was  in  the  Downs  in  * 
the  prosecution  of  her  voyage,  a  general  ave- 
rage loss  was  sustained,  amounting. in  the 
whole  to  280/.  5s.  The  ship  was  then  of 
the  value  of  4500/. ;  the  freight  of  1866/. 
14#.  lOd. ;  and  so  much  of  the  provisions 
and  victualling  stores,  shipped  by  the  de- 
fendants, as  remained  then  unconsumed, 
were  of  the  value  of  1 1 62/.  9s.  dd.  If  the 
defendants  were,  in  respect  of  such  provi- 
sions and  victualling  stores,  liable  by  law  to 
contribute  to  a  general  average  loss,  their 
proportion,  on  the  provisions  and  victualling 
stores  then  consumed,  amounted  to  41/. 
13*.  9d.,  the  sum  sought  to  be  recovered  by 
this  action. 

The  question  for  the  opinion  of  the  Court 
was,  whether  the  plaintiff  was  entitled  to 
recover.  If  they  should  be  of  opinion  that 
he  was,  the  verdict  was  to  stand ;  if  not,  a 
nonsuit  was  to  be  entered. 

The  case  now  came  on  for  argument, 
when 

Mr.  Serjeant  Toddy,  for  the  plaintiff,  sub- 
mitted, that  the  defendants  were  liable  to 
contribution,  on  the  principle  laid  down  by 
Lord  Chief  Justice  Gibbs,  in  Taylor  v.  Cur- 
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tis,  (1)  viz.  *•  omnium  contribution*  sarciatur 
quod  pro  omnibus  datum  est"  In  a  case  of 
general  average  all  must  contribute  who 
are  interested  in  the  cargo,  or  who  receive  a 
benefit ;  and  the  only  question  is,  whether 
the  defendants,  as  commissioners  for  victu- 
alling the  navy,  had  not  received  a  benefit 
on  account  of  the  provisions  and  stores  fur- 
nished for  the  use  of  the  convicts.  In  Park 
on  Insurance,  (2)  that  learned  writer  quotes 
Roccus  de  Assecurationibus,  not.  62,  who 
says  :  "  Jactu  facto,  ob  maris  tempestatem, 
pro  sublevanda  navi,  an  teneantur  assecura- 
tores  ad  solvendum  estimationem  rerum 
jaCtarum  domino  ipsarum  ?  Die  eos  non 
teneri,  quia  pro  rebus  jactis  fit  contributio, 
inter  omnes  merces  habentes  in  ilia  navi,  pro 
solvendo  pretio  domino  ipsarum:  et  ideo 
si  assecuratus  recuperat  pretium  rerum 
jactarum,  non  potest  agere  contra  assecu- 
ratores."  All  therefore  who  have  a  valuable 
property  on  board  are  liable  to  contribution ; 
and,' although  the  lives  of  the  passengers 
cannot  be  estimated,  yet  the  provisions  in 
this  case  might  be  the  subject  of  general 
average ;  although,  generally  speaking,  they 
are  not  so,  as  they  are  comparatively  of 
small  value,  and  only  furnished  for  the  use 
of  the  passengers.  But  here,  the  convicts 
were  the  cargo,  and  the  stores  were  put 
on  board  expressly  for  their  use.  So,  ac- 
cording to  magens,  (3)  though  the  wearing 
apparel  of  passengers  is  not  liable  to  con- 
tribution in  case  of  jettizon,  yet  that  of 
the  master  is.  Here  the  only  object  of  the 
charter  was  the  conveyance  of  the  convicts, 
and  the  provisions  and  stores  necessary  for 
them,  and  such  stores  must  be  considered 
as  part  of  the  cargo,  and  are  consequently 
liable  to  contribution.  The  freight  was  not 
payable  for  the  carriage  of  goods,  but  of  the 
convicts  alone,  who  formed  the  cargo ;  and 
after  their  arrival  at  Port  Jackson,  they  and 
the  provisions  would  be  the  merces:  and 
although  the  greater  part  of  the  provisions 
might  have  been  consumed  during  the  voy- 
age, yet  here  the  value  of  those  unconsumed 
at  the  time  of  the  loss  amounted  to  1162/.; 
and  the  defendants  were  benefited  to  that 
extent,  and  ought  to  contribute  accord- 
ingly. 


i 


1)  2  Marah.  318. 

*)  7th  Edit.  SIS. 

(3)  Vol.  i.  p.  62-3. 


Mr.  Serjeant  Bosanquet  (contra)  was 
stopped 

By  the  Court. — It  is  unnecessary  for 
us  to  consider  the  origin  of  the  law,  as 
to  what  property  is  liable  to  contribution 
in  the  case  of  a  general  average  loss,  but  it 
appears  to  be  consistent  with  justice.  The 
law  itself  is  of  foreign  introduction,  and 
was  founded  on  the  civil  law,  and  adopted 
by  William  the  Conqueror ;  and  its  prin- 
ciple has  since  been  recognized  and  acted 
on  in  this  country.  Lord  Chief  Justice 
Gibbs,  in  Taylor  v.  Curtis,  only  quoted  so 
much  of  the  principle  adopted  by  the  civil 
law  as  was  necessary  for  him  to  decide  the 
particular  case  before  him ;  but  the  civil  law 
only  applied  to  the  cargo  of  the  ship,  or 
such  stores  as  might  fall  under  the  denomi- 
nation of  mercedes;  and,  although  every 
thing  of  value  on  board  may  be  liable  to 
contribution,  yet  the  word  merces  cannot  be 
extended  to  provisions,  but  must  be  con- 
fined to  the  cargo  to  be  carried  from  its 
loading  port  to  the  place  of  destination  for 
the  purpose  of  commerce;  and  practice 
shewsi  that  this  has  been  the  general,  if  not 
the  universal  understanding.  All  the  text 
writers,  viz.  Magens,  Beawes,  Molloy,  Ste- 
vens, and  Lord  Chief  Justice  Abbott,  in  his 
excellent  and  invaluable  treatise  On  Ship- 
ping, all  expound  the  principle  in  this  way, 
viz.  that  the  law  originally  applied  not  to 
any  thing  that  might  be  on  board,  but  only 
to  that  part  of  the  cargo  which  was  to  be  car- 
ried for  the  purpose  of  commerce;  and 
they  all,  in  terms,  exclude  provisions. — 
Things  of  value,  as  jewels,  though  small  in 
bulk  and  not  encumbering  the  ship,  are  li- 
able to  contribution,  if  they  form  part  of  the 
cargo,  but  not  so,  if  they  belong  to  the  pas- 
sengers. Here,  the  provisions  were  sup- 
plied for  the  use  of  the  convicts,  who  must 
be  considered  in  the  same  light  as  pas- 
sengers, and  the  stores  were  furnished  for 
their  necessary  subsistence  and  sustenance* 
Besides,  there  is  another  reason  why  such 
stores  should  not  be  considered  as  liable  to 
contribute,  viz.  the  ship  herself  is  brought 
into  average,  not  according  to  her  value  at 
the  time  of  the  loss,  but  according  to  her 
reduced  value  at  the  end  of  the  voyage, 
when  the  provisions  would  have  been  nearly 
all  consumed,  or  those  that  remained  would 
have  been  comparatively  of  little  or  no 
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value.  Although  the  supplies- for  the  con- 
victs might  have  been  most  liberal,  yet  it 
cannot  be  supposed  that  they  far  exceeded 
their  actual  wants ;  and,  although  it  has 
been  said,  that  they  must  be  considered  as 
merces,  as  they  were  not  the  property  of 
the  passengers;  and  that  the  convicts  them- 
selves were  in  point  of  fact  the  cargo,  and 
for  whose  use  alone  the  provisions  were  sup- 
plied ;  yet,  whether  such  convicts  were  part 
of  the  cargo  or  not,  they  cannot  be  brought 
within  the  principle  of  contribution,  as  hu- 
man life  is  of  too  high  a  value  to  be  made 
a  subject  of  average ;  and  although,  by  a 
strained  construction,  it  might  be  applied 
to  slaves  thrown  overboard,  yet  it  cannot  to 
persons,  although  convicted,  but  yet  exist- 
ing ;  and  to  the  honour  of  the  laws  of  this 
country,  the  abominable  traffic  of  slavery 
is  now  abolished.  If,  then,  the  convicts 
themselves  could  not  be  brought  into  con- 
tribution, much  less  so  could  the  stores 
which  were  furnished  for  their  sustenance, 
and  of  which,  if  they  were  deprived,  their 
lives  would  necessarily  be  sacrificed.  Slaves 
thrown  overboard  were,  at  the  time,  subjects 
of  value ;  but  here  the  parties  convicted 
were  our  own  countrymen,  and  cannot  be 
brought  into  competition  with  such  truly 
unfortunate  beings.  On  these  grounds  we 
are  clearly  of  opinion  that  this  action  cannot 
be  maintained. 

Judgment  of  nonsuit* 


1827.     > 

TLf      8      i    m'taggart  v.  ellice. 

An  affidavit  of  debt,  stating  that  the  de- 
fendant was  indebted  to  the  plaintiff  on  a 
promissory  note,  payable  to  the  order  ofl.  E. 
8f  Co.,  and  duly  indorsed  to  the  plaintiff,  is 
insufficient  as  against  I.,  as  it  should  have 
stated  that  the  note  was  indorsed  to  the  plain" 
tiff  by  1.  E.  $  Co.,  or  by  I.  alone,  under  the 
name  of  1.  E.  $  Co. 

Mr,  Serjeant  Toddy  on  a  former  day  in 
this  term,  obtained  a  rule  nisi,  that  the  bail 
bond  which  had  been  given  by  the  defen- 
dant in  this  case,  might  be  delivered  up  to 
be  cancelled,  and  a  common  appearance 
entered,  on  the  ground  of  a  defect  in  the 
affidavit  to  hold  to  bail ;  which  was  made 
by  the  plaintiff,  and  in  which  it  was  stated, 


that  the  defendant  was  indebted  to  him  in 
the  sum  of  10,000/.  upon  and  by  virtue  of 
a  certain  promissory  note  drawn  by  one 
Lister,  in  Scotland,  payable  to  the  order 
of  Inglis,  Ellice  &  Co.,  and  duly  indorsed 
to  the  plaintiff.  This,  the  learned  Serjeant 
submitted,  was  insufficient,  as  it  should  have 
been  stated  that  the  note  was  indorsed  by 
them  to  the  plaintiff;  nor  was  it  shewn  that 
the  defendant  was  connected  with  the  house 
of  Inglis,  Ellice  &  Co.,  or  that  he  was  a 
partner  in  that  firm. 

Mr.  Serjeant  Wilde  now  shewed  cause, 
and  insisted,  that  as  it  was  stated  that  the 
note  was  duly-  indorsed  to  the  plaintiff1,  and 
that  it  was  made  payable  to  the  order  of 
Inglis,  Ellice  &  Co.,  it  was  sufficient,  or 
that,  at  all  events  it  must  be  presumed  that 
the  defendant  was  one  of  the  partners  in 
that  house. — But, 

-By  the  Court. — It  should  have  been 
stated,  that  the  note  was  indorsed  by  Inglis, 
Ellice  &  Co.  to  the  plaintiff,  or,  if  the  de- 
fendant conducted  the  business  on  his  own 
account,  it  should  have  been  averred,  that 
he,  trading  under  the  name,  and  using  the 
style  and  firm  of  Inglis,  Ellice  &  Co.,  in- 
dorsed it  to  the  plaintiff.  There  might  have 
been  intermediate  indorsements,  and  as  the 
note  was  drawn  in  favour  of  Inglis,  Ellice 
&  Co.  it  should  have  been  shewn  that  they 
indorsed  it  to  the  plaintiff. 

Rule  absolute. 


/'BUZZARD  AND  ANOTHER,  AISXO- 
1827.      J     NEES  OF  JONE8  AND  ANOTHER, 
May  11.  *J     BANKRUPTS,  V.  CAPEL  AND  AN- 
V.    OTHER. 

Where  a  wharf  on  the  side  of  a  navigable 
river  is  demised,  all  passes  with  it  which  is 
necessary  to  its  enjoyment : — Held,  therefore, 
that  barges  attached  to  a  wharf  by  ropes, 
might  be  distrained  for  rent  due  in  respect 
of  the  premises  demised,  as  the  right  to  at" 
tach  such  vessels  to  the  wharf  was  absolutely 
necessary  for  its  enjoyment . 

This  was  an  action  of  trover,  in  which  the 
plaintiffs  sought  to  recover  from  the  defen- 
dants two  barges,  the  property  of  the  bank- 
rupts, called  the  Spring  and  Autumn,  of  the 
value  of  2701. 
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At  the  trial,  before  the  Lord  Chief  Jus- 
tice, at  Guildhall,  at  the  Sittings  after  the 
last  Michaelmas  term,  it  appeared  that  the 
bankrupts  were  lighter  and  granary  men, 
and  that  they  had  four  barges,  called  after 
the  names  of  the  seasons  ;  that  the  barges 
in  question  were  two  of  them,  and  had  been 
distrained  by  the  defendants  for  rent  in  ar- 
rear ;  that,  at  the  time  of  the  distress,  the^ 
were  floating  on  the  Thames  under  a  wharf 
and  premises  of  which  the  bankrupts'  were 
the  lessees ;  that  they  were  attached  to  the 
wharf  by  the  heads  and  sterns,  by  means 
of  a  rope  tied  to  posts  on  the  wharf,  and 
round  some  piles  in  the  river  Thames,  close 
to  the  boundary-wall  of  the  wharf;  and 
that,  at  high  water,  a  person  might  step 
from  the  granary  on  the  wharf  into  the 
barges,  as  there  was  no  space  between 
them  and  the  granary-door.  For  the  de- 
fendants, a  lease  was  given  in  evidence, 
under  which  the  bankrupts  held  the  pre- 
mises, in  respect  of  which  the  rent  became 
due,  and  in  which  they  were  described 
as  "  all  that  wharf,  warehouses,  &c.  abut- 
ting on  the  north  on  the  river  Thames,  and 
west,  on  a  certain  wharf  for  landing  goods, 
together  with  free  liberty  to  the  lessees 
during  the  demise,  to  land  goods,  wares, 
and  merchandizes,  fronting  the  said  river 
Thames,  together  with  the  rest  of  the  te- 
nants of  the  lessors  (the  defendants)  at  the 
said  wharf.  It  also  appeared  that  the 
boundary- wall  of  the  wharf  next  the  Thames 
was  supported  by  piles  on  which  the  granary 
was  partly  erected,  and  that  such  piles  had 
iron  hawsers  in  different  parts,  for  the  pur- 
pose of  attaching  any  vessel  that  might  ar- 
rive at  or  frequent  the  wharf.  His  Lord- 
ship, under  these  circumstances,  being  of 
opinion  that  the  barges  were  sufficiently  on 
the  premises  demised  by  the  defendants  to 
the  bankrupts,  so  as  to  subject  them  to  be 
distrained  by  the  former  for  rent  in  arrear, 
directed  a  nonsuit,  reserving  to  the  plaintiffs 
leave  to  set  it  aside,  in  case  the  Court  should 
be  of  "opinion  that  the  barges  had  been  im- 
properly or  unlawfully  distrained. 

Mr.  Serjeant  Spankie,  in  the  last  term, 
accordingly  obtained  a  rule  nisi,  and  in- 
sisted, that  as  the  barges  were  not  on  the 
premises  demised,  but  only  attached  to  them 
by  a  rope,  they  were  not  the  subject  of  dis- 
tress; and,  more  particularly  so,  as  they 
were  lying  on  the  river  Thames  under  the 


wharf,  and  which  must  be  considered  as  a 
common  or  public  highway. 

Mr.  Serjeant  Wilde  now  shewed  cause. — 
When  the  facts  of  this  case  are  considered, 
it  is  altogether  free  from  difficulty,  and  it 
may  be  decided  without  touching  on  the 
general  question,  as  to  whether  the  barges 
were  on  a  public  highway  or  not,  at  the  time 
of  the  distress.  If  a  tenant  under  a  demise 
occupy  premises  as  parcel  of  the  thing 
granted,  and  exercise  a  right  of  enjoyment 
consistent  with  such  occupation,  he  cannot 
afterwards  raise  a  refined  question  as  to  his 
liability  to  his  landlord  for  rent.  Although 
the  barges  in  question  were  not,  in  strictness, 
upon  or  within  the  premises  demised,  yet  if 
they  were  on  a  highway  they  would  not  be 
protected  from  a  distress,  nor  would  that 
circumstance  be  an  answer  to  an  avowant. 
If  goods  be  distrained  on  a  highway,  it  does 
not  avoid  the  distress.  In  Fitzherberfs 
Natura  Brevium,  (1)  the  form  of  a  spe- 
cial writ  of  trespass  is  given  for  distresses 
made  out  of  the  fee,  or  in  the  King's  way, 
on  the  ground  that  the  party  grieved  shall 
not  have  advantage  of  the  statute  of  Marl- 
bridge,  (c.  35,)  except  by  a  special  writ 
founded  on  the  statute ;  because  in  such  writ 
the  party  makes  a  fine  to  the  King.  Ad- 
mitting the  general  principle,  that  things  on 
a  highway  cannot  be  distrained  for  rent  in 
arrear,  yet  if  they  are  attached  or  fastened 
to  a  part  of  the  premises  demised,  the  ques- 
tion is  altogether  different.  In  the  case  of  a 
highway  across  a  common  and  covered  with 
grass,  from  which,  although  presumption 
that  it  was  a  highway  might  be  negatived,  yet 
if  the  soil  be  let  to  a  party,  and  he  cut  the 
grass,  and  use  the  land  as  part  of  the  thing 
demised,  and  not  as  a  highway,  any  pro- 
perty of  his  found  thereon  is  liable  to  a  dis- 
tress for  rent.  Here,  however,  the  piles  to 
which  the  barges  were  attached,  supported 
the  boundary-wall  on  which  the  granary 
stood,  and  were  expressly  appropriated  to , 
the  mooring  of  different  craft  at  the  wharf  in 
question ;  and  the  bankrupts  derived  the 
advantages  of  occupation  and  enjoyment 
under  the  demise.  Although,  by  the  pre- 
sumption of  law,  the  soil  of  a  navigable 
river  may  be  in  the  Crown,  yet  there  are 
numerous  instances  where  it  may  not.  At 
all  events,  owners  and  proprietors  of  wharfs 
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have  a  right  to  shew  that  they  have  exer- 
cised an  exclusive  right  of  enjoyment  over 
the  soil  connected  with  their  premises,  al- 
though there  might  have  been  an  encroach- 
ment on  the  bed  of  the  river ;  and,  if  room 
enough  be  left  for  navigation,  such  owners 
are  entitled  to  exercise  their  rights.  Here, 
however,  the  bankrupts  did  not  enjoy  the 
premises  as  a  highway.  Their  rights  had 
never  been  interfered  with.  They  enjoyed  the 
premises  uninterruptedly,  and  there  was  no 
evidence  to  shew  that  any  one  had  inter- 
fered with  them ;  and  the  occupation  would 
have  been  useless  unless  such  rights  were 
afforded  them.  The  right  to  attach  barges  to 
a  wharf  is  essential  to  its  enjoyment ;  and  if 
a  lessee  once  exercise  it,  he  cannot  dispute 
the  right  or  title  of  the  owner  or  lessor.  In 
Bishop  v.  Ware,  (2)  it  was  held,  that  the 
master  of  a  vessel  is  liable  to  pay  half 
wharfage  in  respect  of  goods  delivered  over 
the  ship's  side,  as  a  compensation  for  the 
advantage  which  she  derives  from  being 
moored  at  the  wharf:  and  in  JVyatt  v. 
Thompson,  (3)  a  jury  found  that  there  was  a 
custom  to  moor  barges  at  low  water  for  one 
tide  only,  at  the  piles  in  front  of  wharfs  in 
the  Tihames,  as  such  right  is  in  the  nature 
of  an  easement,  and  which  may  be  consi- 
dered as  parcel  of  the  premises  demised. 
So  here,  the  bankrupts  had  an  exclusive 
right  of  enjoyment,  subject  to  certain  ease- 
ments, and  must  be  considered  as  tenants 
to  the  defendants,  and  holding  under  the  de- 
mise granted  by  them. 

Mr.  Serjeant  Spankie,  in  support  of  his 
rule. — It  is  a  well-known  and  established 
principle,  that  a  distress  for  rent  service  can 
only  be  made  on  the  land,  out  of  which  such 
rent  issues :  8  Hen.  4, 15 ;  11  Hen.  5, 9.  So, 
a  lord  cannot  distrain  out  of  his  fee,  and  the 
only  question  here  is,  whether  the  bankrupts' 
barges  were  taken  on  the  premises  demised, 
and  out  of  which  the  rent  issued.  It  is 
quite  clear  that  they  were  not  on  the  pre- 
mises demised,  as  the  wharf  and  warehouses 
are  described  in  the  lease  as  abutting  on 
the  Thames,  which  of  necessity  excludes 
the  river.  The  lessees  took  no  interest  in  any 
part  of  the  bed  of  the  river,  which  was  more 
or  less  covered  by  water  at  the  flux  and  re- 
flux of  the  tide ;  and  even  the  lessors  had 
no  claim  to  the  soil ;  and  as  the  premises 


(*)  3  Campb.  360. 
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were  described  in  the  lease  as  abutting  on 
the  Thames,  the  boundary-line  must  be  the 
soil  covered  by  water  at  high  water  mark. 
The  river  is  neither  an  easement,  nor  ap- 
pendant, nor  appurtenant;  and  the  only  ad- 
vantage lessees  of  wharfs  enjoy,  is  the  prox- 
imity to  the  river,  and  which  may  be  com- 
pared to  the  occupants  of  shops  in  one  of  the 
public  streets  of  London ;  but  none  of  such 
occupants  have  any  right  in  the  soil  beyond 
the  boundary-line  or  abutments  of  the  fron- 
tage of  their  premises.  But  the  barges  in 
question  were,  at  the  time  of  the  distress, 
floating  on  the  Thames  and  supported  by 
water ;  and  although  they  were  attached  to 
the  premises  by  a  rope,  yet  it  might  have  ex- 
tended to  the  middle  of  the  river,  and  was 
not  fastened  to  them  to  keep  them  on  the 
premises,  but  merely  to  prevent  their  float* 
ing  away.  The  proximity  to  the  river,  and 
the  situation  of  the  premises  demised,  is  the 
true  distinction.  Watermen  may  not  only 
ply  in  the  river,  but  attach  their  boats  to  the 
piles,  although  they  may  have  no  right  to 
land  on  the  property  demised.  At  all  events, 
the  river  Thames  must  be  considered  as  a 
public  highway,  and  if  so,  cannot  be  ap- 
purtenant, nor  would  the  lessees  have  any 
right  to  an  easement  on  its  bed,  as  the  lessors 
had  no  right  to  the  soil.  As,  therefore,  a 
distress  on  a  highway  is  unlawful,  the  sta- 
tute of  Marlbridge  need  not  be  resorted  to. 
The  right  to  a  navigable  river  is  primd  facie 
vested  in  the  Crown ;  and,  consequently, 
the  defendants,  as  lessors  of  the  wharf,  had 
no  right  to  distrain  the  barges  in  question 
for  rent  in  arrear  to  them  from  the  bank- 
rupts. The  plaintiffs,  therefore,  are  entitled 
to  recover. 

By  the  Court. — The  facts  in  this  case,  as 
proved  at  the  trial,  were  these :  The  de- 
fendants had  leased  a  wharf  and  warehouses 
to  the  bankrupts,  which  they  used  as  gra- 
naries, the  boundary-wall  of  which  was  sup- 
ported by  piles.  A  wharf  is  an  encroach- 
ment on  the  banks  of  a  river,  as,  if  ihe 
boundary-wall  did  not  extend  beyond  high- 
water  mark,  it  would  be  entirely  useless,  as 
vessels  could  not  approach  it.  The  boun- 
dary-walls, therefore,  are  always  carried 
out,  and  erected  on  the  bed  of  the  riven 
The  barges  in  question,  at  the  time  of  the 
distress,  were  secured  by  a  rope  which  was 
cast  round  and  affixed  to  the  piles  which 
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supported  the  boundary  wall,  on  which  the 
granaries  stood.     We  agree  to  the  propo- 
sition, that  property  distrained  for  rent  in 
arrear  must  not  only  be  on  the  land,  but 
on  the  premises  demised ;  if  not,  the  dis- 
tress is  unlawful.     But  here  it  is  necessary 
to  consider  the  nature  of  the  thing  demised. 
In  common  sense,  a  wharf  is  nothing  with- 
out the  privilege  of  fastening  boats  or  barges 
to  it ;  and  here  the  barges  were,  in  point  of 
fact,  fastened  to  the  piles  of  the  wall,  which 
formed  part  of  the  premises  demised.  The 
plaintiffs  claimed  to  recover  in  this  action  as 
the  assignees  of  the  bankrupts,  (the  lessees) 
who  enjoyed  all  the  advantages  to  be  de- 
rived from  the  lease  granted  to  them  by  the 
defendants  ;  and  if  so,  they  cannot  dispute 
their  landlord's  title,  or  right  to  demise,  or 
turn  round  and  say,  that  the  barges  in  ques- 
tion were  not,  at  the  time  of  the  distress,  on 
a  part  of  the  premises  demised ;  it  not  only 
being  connected  with,  but  necessary  for  their 
enjoyment.      It  has  been  said,   however, 
that  the  distress  being  made  on  a  navigable 
river,  it  must  be  considered  as  having  been 
made  on  a  public  highway.    To  this  we  do 
not  accede,  nor  can  such  river  be  considered 
as  a  highway  in  an  unqualified  sense ;  if 
it  could,  it  would  be  destructive  of  the 
most  important  commercial  rights  and  in- 
terests ;  as  a  person  might  not  only  remove 
barges,  or  turn  them  adrift  on  the  Thames, 
and  thus  destroy  the  value  of  wharfs  alto- 
gether, but  the  doctrine  would  extend  to 
all  other  navigable  rivers  in  the  kingdom  ; 
and  wharfs  would  not  only  be  entirely  use- 
less, but  every  navigable  river,  if  it  could  not 
be  used  for  landing  as  well  as  conveying  pro- 
perty.   Therefore,  in  the  case  of  a  grant  or 
demise  of  a  wharf,  all  is  granted  with  it  which 
is  necessary  to  its  enjoyment ;  and  the  right 
of  attaching  or  securing  barges  to   it  is 
clearly  requisite  to  such  enjoyment.     The 
object  of  the  statute  of  Marl  bridge   was 
to    prevent  great  lords  from  distraining 
on    their   tenants   while   on   the  road    to 
market.     But,  even  supposing  the  barges 
in  question  were  on  a  public  highway,  a 
portion  of  it  might  be  used  for  a  particular 
purpose.      Waggons  and  carts  could  not 
load  or  unload,  unless  their  owners  were 
entitled  to  the  use  of  the  highway  for  that 
purpose ;  and  if  a  cart  or  waggon   were 
drawn  up  close  to  certain  premises,  and 
the  servants    employed   to    attend  them 


were  in  the  act  of  unloading  goods,  such 
carriages  might  be  considered  as  attached 
to  the  premises.  But  we  need  not  go  that 
length,  as  here  the  barges  were  attached  by 
a  rope  to  the  premises  demised ;  and,  al- 
though it  has  been  said  that  the  lessor  had 
no  interest  in  the  soil  or  bed  of  the  river, 
yet  in  Lord  Gwydir  v.  Foakes,  (4)  where 
there  was  a  grant  of  all  tithes  arising  out  of 
or  in  respect  of  farms,  lands,  &c,  the  tithes 
arising  out  of  and  in  respect  of  rights  of 
common,  appurtenant  to  such  farms  and 
lands,  were  held  to  pass.  So  here,  the  right 
to  attach  vessels  or  barges  to  a  wharf  passed 
with  the  wharf,  as  it  was  not  only  necessary 
to  its  enjoyment,  but  the  wharf  would  have 
been  altogether  useless  without  such  exclu- 
sive privilege  or  right. 

Rule  discharged. 


1827         C  TUCKER  AND  OTHERS,  ASSIGNEES 
M        11       i        0F  OILBERT  A  BANKRUPT,   V. 
^        '     *        FRANCIS. 

An  affidavit  of  debt  by  a  bankrupt,  stating 
that  the  defendant  was  indebted  to  him  at  the 
time  of  suing  out  the  commission,  ana  still 
was,  as  he  verily  believed,  to  his  assignees,  is 
insufficient,  as  the  assignees  should  have 
joined, 

Mr.  Serjeant  Wilde  on  a  former  day  ob- 
tained a  rule  nut,  that  the  bail  bond  which 
had  been  given  by  the  defendant  in  this 
cause,  might  be  delivered  up  to  be  cancelled, 
and  that  a  common  appearance  might  be 
entered,  on  the  ground  that  the  affidavit  of 
debt,  on  which  the  defendant  had  been  ar- 
rested, was  insufficient,  and  which  was  as 
follows : — 

John  Anthony  Gilbert,,  of  &&,  against 
whom  a  commission  of  bankruptcy  hath 
lately  been  awarded  and  issued,  maketh 
oath,  and  saith,  that  James  Walter  Francis 
was,  at  and  before  the  date  and  suing  forth 
of  the  said  commission  of  bankrupt,  jusdy 
and  truly  indebted  unto  him  this  deponent; 
and  as  this  deponent  verily  believes,  still  is 
justly  and  truly  indebted  to  Richard  Grant 
Tucker,  James  Newman,  and  William  Nott, 
the  assignees  of  the  estate  and  effects  of 

(4)  7  Term  Rep.  641. 
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him,  this  deponent,  in  the  sum  of  98/.,  upon 
and  by  virtue  of  a  certain  bill  of  exchange, 
dated  Stock  well,  27th  January  1824,  drawn 
by  one  Joseph  Standy,  upon  and  accepted 
by  the  said  James  Walter  Francis,  payable 
two  months  after  date,  to  the  drawer's  order 
for  that  amount ;  and  by  the  said  drawer 
indorsed  and  paid  to  this  deponent  before  he 
became  a  bankrupt — which  said  bill  of  ex- 
change became  due  at  a  certain  day  now 
past,  and  still  remains  unpaid,  as  this  de- 
ponent believes.  The  affidavit  concluded 
by  negativing  a  tender  in  the  usual  terms. 

Mr.  Serjeant  Taddy  now  shewed  cause, 
and  relied  on  the  case  ofCreswellv.Lovcll%(  1 ) 
where  it  was  held,  that  a  co- assignee  might 
hold  the  defendant  to  bail,  on  an  affidavit, 
swearing  positively  as  to  all  the  facts  re- 
quired, which  are  within  his  own  knowledge, 
and,  to  the  best  of  his  knowledge  and  belief, 
as  to  such  as  are  within  the  knowledge  of 
his  principal  and  co-assignees  ;  and  here,  as 
the  bankrupt  has  positively  sworn  that  the 
defendant  was  indebted  to  him,  and  that  he 
believed  he  was  still  indebted  to  his  assig- 
nees, it  was  sufficient. 

Mr.  Serjeant  Wilde,  in  support  of  his  rule, 
submitted,  that  an  affidavit  to  hold  a  defen- 
dant to  bail  for  a  debt  due  to  the  bankrupt, 
must  be  made  by  his  assignees,  and  he  re- 
ferred to  Tidds  Practical  Farms,  (2)  where 
the  affidavit  in  such  a  case  is  made  by  the 
assignees,  and  which  is  as  follows,  viz.  that 
the  defendant  is  indebted  to  the  assignees 
of  the  bankrupt  for  goods  sold  and  deli- 
vered by  him,  before  he  became  bankrupt, 
to  the  defendant,  as  appears  by  the  books  of 
account  of  the  bankrupt,  in  the  possession 
of  the  assignees,  and  as  they  verily  believe. 

Tfie  Court  held  the  present  affidavit  to  be 
insufficient,  as  the  plaintiffs  as  assignees, 
should  at  all  events  have  joined,  as  in  the 
case  of  the  assignee  of  a  bond,  who  makes 
a  joint  affidavit  with  the  obligee. 
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By  an  order  of  reference,  an  arbitrator 
was  empowered  to  settle  all  matters  in  diffe- 
rence between  the  parties,  who  were  to  be 
bound  by  his  determination,  so  as  the  arbitra- 
tor should  make  his  award,  to  be  delivered  to 
the  parties ;  or  if  any  of  them  should  be  dead 
before  the  making  of  the  award,  then  to  their 
respective  personal  representatives  who  should 
require  the  same  on  or  before  a  given  day, 
or  any  other  day  to  which  the  time  should 
be  enlarged.  The  plaintiff  died  before  the 
award  was  made,  and  his  executrix  required 
the  arbitrator  to  proceed  with  the  reference, 
and  he  having  duly  enlarged  the  time,  made 
his  award: — Held,  that  his  authority  was 
not  determined  by  the  plaintiff's  death. 

This  was  an  action  of  trespass,  for  cut- 
ting a  hole  in  the  plaintiff's  wall,  and  putting 
a  window  therein,  and  converting  the  ma- 
terials to  the  defendant's  use. 

By  an  order  of  reference  in  this  cause, 
which  came  on  to  be  tried  before  the  Lord 
Chief  Justice,  at  Westminster,  at  the  Sittings 
after  the  last  Trinity  term,  it  was  ordered 
by  the  Court,  with  the  consent  of  the  parties, 
that  a  verdict  should  be  entered  for  the 
plaintiff,  damages  200/.;  costs  40*.,  sub- 
ject to  the  award  of  a  barrister,  who  should 
be  at  liberty  to  direct,  for  whom,  and  for 
what  sum  the  verdict  should  be  finally  en- 
tered; and  who  should  have  power  to 
settle  all  matters  in  difference  between  the 
parties,  and  to  direct  what  should  be  done 
by  either  party  respecting  the  said  mat- 
ters in  difference,  who  should  agree  to 
be  bound  and  concluded  by  such  determi- 
nation, so  as  the  arbitrator  should  make  his 
award  in  writing,  ready  to  be  delivered  to 
the  said  parties,  or  either  of  them ;  or  if  any 
of  them  should  be  dead  before  the  making 
of  the  award,  then  to  their  respective  per- 
sonal representatives  who  should  require  the 
same  on  or  before  the  4th  day  of  Michael- 
mas term  then  next  ensuing,  or  any  other 
day  to  which  the  time  should  be  enlarged. 
The  plaintiff  died  before  that  day,  viz.  on 
the  14th  August  1826,  and  appointed 
his  wife  his  executrix,  who  proved  his 
will,  and  her  attorney  appeared  before  the 
arbitrator,  and  required  hin\  to  proceed 
with  the  reference.     The  defendant,  after 
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the  plaintiff '8  death,  and  before  the  arbi- 
trator had  entered  upon  the  matters  of  the 
reference,  objected  to  his  proceeding,  on  the 
ground  of  such  death  having  enlarged  the 
time.  But  the  arbitrator  made  his  award, 
by  which  he  ordered  and  directed  a  verdict 
to  be  entered  for  the  plaintiff,  damages  40*. 
and  further  directed,  that  the  defendant 
should  forthwith,  at  his  own  costs,  take  out 
the  window  in  the  declaration  mentioned, 
and  cause  to  be  rebuilt,  in  a  workmanlike 
manner,  such  part  of  the  wall  in  the  decla- 
ration mentioned  as  was  pulled  down  for 
the  purpose  of  putting  in  the  said  window ; 
so  that  the  said  wall  might,  in  all  things,  be 
in  as  good  a  state  as  it  was  before  the  se- 
veral trespasses,  of  which  the  plaintiff  in  his 
declaration  had  complained. 

The  order  of  reference  was  made  a  rule 
of  court  in  the  course  of  the  last  term, 
on  the  part  of  the  defendant ; — and  Mr. 
Serjeant  Wilde,  on  a  former  day  in  this 
term,  obtained  a  rule  nisi  that  it  might  be 
set  aside,  on  the  grounds :  First,  that  the 
arbitrator's  authority  was  revoked,  or  de- 
termined by  the  plaintiff's  death ;  and, 
secondly,  that  the  award  was  uncertain  as 
to  the  extent  the  arbitrator  meant  that  the 
defendant  should  rebuild  the  wall,  as  the 
express  dimensions  should  have  been  set 
out;  if  not,  that  the  defendant  might  be 
liable  to  an  attachment  for  non-performance, 
although  he  might  have  rebuilt  the  wall  in 
a  workmanlike  manner.  So  the  arbitrator 
has  directed  the  wall  to  be  put  in  as  good  a 
state  as  it  was  before  the  trespass  com- 
plained of,  without  setting  forth  any  precise 
state.  The  award,  therefore,  is  vague  and 
uncertain  in  this  respect,  as  it  would  re- 
quire parol  evidence  to  shew  what  the  de- 
fendant was  bound  to  do,  and  what  the  state 
of  the  premises  originally  was. 

Mr.  Serjeant  Bosanquet  now  shewed  cause. 
Although  the  authority  of  an  arbitrator  is 
generally  determined  by  the  death  of  one  of 
the  parties,  yet  here  the  defendant  cannot 
raise  the  objection,,  as  the  order  of  reference 
was  made  a  rule  of  court  at  his  instance  ; 
and  the  case  of  Tyler  v.  Jones,  (1)  is  ex- 
pressly in  point,  where,  by  the  terms  of  an 
order  of  reference,  the  award  was  to  be  de- 
livered to  the  parties,  or,  if  they,  or  either  of 
them  were  dead,  before  the  making  of  the 

(1)  S  Barn.  &  Cress.  141. 


award,  to  their  respective  personal  represen- 
tatives, on  or  before  a  given  day,  with 
liberty  to  the  arbitrator,  to  enlarge  the  time 
for  making  his  award,  and  the  plaintiff  died 
before  the  award  was  made ;  and  after  his 
death,  the  arbitrator  enlarged  the  time  for 
making  the  award, — it  was  held,  that  such 
award  was  good.  So  here,  the  parties  agree- 
ing to  the  award,  not  only  empowered  the 
arbitrator  to  deliver  his  award  to  them,  but 
in  case  of  the  death  of  either,  to  his  per- 
sonal representatives.  Although  it  has 
been  said  that  the  award  is  void  for  uncer- 
tainty, yet  there  is  no  ground  for  the  objec- 
tion, as  the  arbitrator  was  not  bound  to  set 
out  the  exact  admeasurement  of  the  wall 
required  to  be  rebuilt;  he  has  directed 
that  it  should  be  put  in  as  good  a  state  as  it 
was  before  it  was  pulled  down. 

Mr.  Serjeant  Wilde  in  support  of  his 
rule. — The  death  of  a  party  to  a  reference, 
is,  of  necessity,  a  revocation  of  the  arbitra- 
tor's authority.  Although  in  Dowse  v. 
Coxe,  (2)  it  was  ordered  that  all  disputes 
between  certain  parties  to  a  suit  in  equity 
should  be  referred  to  an  arbitrator,  and 
that  in  case  either  of  the  parties  should  die, 
the  death  was  not  to  abate  the  reference ; 
and  one  of  them  died  before  the  making 
of  the  award,  and  the  arbitrator  awarded 
that  his  executor  should  pay  the  plaintiff 
a  certain  sum  out  of  the  assets, — it  was  held, 
that  the  arbitrator's  authority  was  not  re- 
voked by  the  death  of  the  party ;  yet  that 
case  has  been  reversed  (3)  by  die  Court  of 
King's  Bench  on  error.  Here,  on  the  death  of 
the  plaintiff,  there  was  no  mutuality  between 
the  parties  to  the  reference,  and  a  covenant 
by  him  to  bind  his  representatives  after  his 
death  is  altogether  nugatory  and  void ;  and 
although  he  might  have  required  them  to 
perform  the  award,  yet,  by  the  terms  of  the 
order  of  reference,  the  arbitrator  was  em- 
powered to  deliver  it  to  the  personal  repre- 
sentatives who  should  require  the  same, 
and  the  executors  could  not  compel  the  ar- 
bitrator to  proceed  with  the  reference.  All 
matters  in  difference  being  referred,  the  ar- 
bitrator had  a  right  to  examine  all  the  par- 
ties, and  in  the  event  of  the  death  of  one, 
the  other  loses  the  benefit  of  the  stipulation. 
Even  marriage  is  a  revocation  of  the  au- 
thority of  an  arbitrator  ;  'and  although  the 

(2)  3  Law  Journ.  C.P.  127 ;  s.  c.  3  Bi*g.  20. 

(3)  See  5  Law  Journ.  K.B.  128. 
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wife  might  have,  before  coverture,  agreed 
that  her  husband  should  be  bound  to  perform 
the  award,  yet  it  would  be  optional  in  him 
whether  he  did  so  or  not :  at  all  events,  he 
might  revoke  the  authority,  according  to 
the  case  of  Milne  v.  Gratrix,  (3)  where  par- 
ties, by  bond,  having  agreed  to  submit  matters 
in  difference  between  them  to  arbitration, 
and  that  the  submission  should  be  made  a 
rule  of  court, — it  was  held,  that  it  was  com- 
petent to  either,  even  since  the  statute  9  & 
10  William  3.  c.  15,  to  revoke  by  deed  his 
submission,  at  any  time,  before  such  sub- 
mission should  be  made  a  rule  of  court;  and 
that  he  was  not  liable  to  an  attachment  for 
contempt  of  court  in  not  obeying  an  award 
which  had  been  made  by  the  arbitrators 
after  their  having  received  notice  of  such 
deed  of  revocation.  So  here,  the  defendant 
might  have  revoked  his  authority,  or,  at  all 
events,  the  arbitrator  was  not  empowered 
to  enlarge,  the  time  for  making  his  award 
after  the  death  of  the  plaintiff:  and  Fynior's 
case  (4)  is  an  express  authority,  to  shew 
that  a  man  cannot  bind  himself  30  as  to 
lose  the  power  of  revoking ;  and  here  the 
authority  was  determined  before  the  award 
was  executed.  In  King  v.  Joseph,  (5)  it 
was  held,  that  a  submission  to  arbitration 
by  deed  might  be  revoked  by  deed,  on 
notice  of  revocation  being  given  before 
award  made.  It  therefore  follows,  that  the 
first  authority  is  always  revocable  before 
the  award  is  executed,  and  that  the  death 
of  one  of  the  parties  amounts  to  a  revo- 
cation of  the  arbitrator's  authority.  At  all 
events,  the  award  is  uncertain  in  terms,  and 
likely  to  lead  to  future  litigation,  as  the  ar- 
bitrator has  directed  that  the  wall  should  be 
put  in  as  good  a  state  as  it  was  in  before  the 
several  trespasses,  of  which  the  plaintiff 
had  in  his  declaration  complained.  The 
plaintiff  therefore,  might  nqt  have  been* 
satisfied  by  the  reinstating  of  the  wall,  as 
different  injuries  might  have  been  occa- 
sioned at  different  times. 

• 

By  the  Court. — Two  objections  have 
been  raised  to  this  award ;  first,  that  the 
authority  of  the  arbitrator  has  been  revoked 
by  the  death  of  one  of  the  parties.     It  is 


i 


3)  7  East,  607. 

4)  8  Rep.  16f . 
(5)  5  Taunt.  45*. 


true  that  the  death  of  one  of  the  parties  to 
a  reference,  before  the  award  is  made  or 
executed,  operates  as  a  revocation  of  the 
arbitrator's  authority  ;  yet  it  is  quite  clear 
that  such  an  event  may  be  guarded  against 
by  the  terms  of  the  submission.  So,  al- 
though death  may  prevent  the  operation  of 
the  law,  yet  it  may  be  guarded  against  by 
an  express  contract  between  the  parties 
themselves.  Although  it  has  been  said  that 
our  decision  in  the  case  of  Dowse  v.  Coxef  has 
been  reversed  by  the  Court  of  King's  Bench ; 
yet,  unless  we  could  see  the  grounds  on  which 
that  court  acted,  we  are  not  bound  to  yield 
to  its  authority.  But  it  is  most  extraordi- 
nary, if  the  Judge*  there  should  have  laid 
down  a  different  doctrine  to  that  in  Dowse  v. 
Coxe,  as  they  have  expressly  decided  the 
point  in  Tyler  v.  Jones.  The  order  of 
Nisi  Prius  in  that  case,  as  well  as  the  pre- 
sent, was  in  the  same  words* — viz.  "  so  as 
the  arbitrator  should  make  his  award  ready 
to  be  delivered  to  the  parties,  or  either  of 
them ;  or  if  any  of  them  should  be  dead 
before  the  making  of  the  award,  then  to 
their  respective  personal  representatives 
who  should  require  the  -same ;"  and  the 
Court  there  said — "  As  the  order  of  refe- 
rence gave  the  arbitrator  express  power  to 
make  his  award  after  the  death  of  either  of 
the  parties,  it  must  be  intended  to  give  him 
incidentally  the  same  power  of  enlarging 
the  time  after  that  event."  In  Dowse  v. 
Coxe,  it  was  provided  by  the  terms  of  the 
order,  that  in  case  either  of  the  parties 
should  happen  to  die  before  the  making  of 
the  final  award,  under  the  reference,  it  was 
not  to  abate,  but  the  executors  and  admi- 
nistrators of  the  parties  so  dying  were  to  be 
considered  and  taken  as  parties  to  the 
order,  in  like  manner  as  their  testator  or  in- 
testate. That  was  far  stronger  than  this, 
as  here  there  is  no  such  express  contract : 
and  in  Tyler  v.  Jones%  the  Court  must  have 
implied  it  from  the  language  of  the  rule. 
So  here,  it  must  be  implied  that  the  death  of 
one  of  the  parties  before  the  award,  was  not 
to  operate  as  a  revocation  of  the  arbitrator's 
authority,  as,  in  such  an  event  taking  place, 
it  must  be  delivered  to  the  personal  repre- 
sentatives. There  is  no  law  to  prevent  a 
man  from  binding  his  executors  or  admi- 
nistrators, and  here  both  the  plaintiff  and 
defendant  have  done  so  by  an  express  con- 
tract or  undertaking ;  and  as  the  plaintiff's 
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executors  would  have  been  bound  in  case 
the  arbitrator  had  decided  against  him,  so 
the  defendant  is  bound  also,  and  cannot 
take  advantage  of  the  plaintiffs  death,  when 
he  has  expressly  provided  against  it.  Al- 
though it  has  been  said,  that  marriage  ope- 
rates as  a  revocation  of  the  authority  of  an 
arbitrator,  it  does  not  apply,  unless  it  were 
provided  for  in  the  submission,  that  the  mar- 
riage should  not  be  a  revocation.  And 
though  it  has  been  further  objected,  that  the 
award  is  void  for  uncertainty,  it  is  as  certain 
as  the  nature  and  circumstances  of  the  cause 
would  allow ;  and  if  an  arbitrator  direct  a 
wall  to  be  rebuilt,  he  is  not  bound  to  specify 
the  number  of  the  bricks,  or  quantity  of 
mortar  to  be  used  ;  he  has  directed  the  de- 
fendant to  take  out  the  window,  and  rebuild 
such  part  of  the  wall  as  was  pulled  down, 
for  the  purpose  of  putting  in  the  window  in  a 
workmanlike  manner,  so  that  the  wall  might 
be  in  as  good  a  state  as  it  was  before  the 
trespass  was  committed.  That  appears  to 
be  not  only  sufficient,  but  conclusive : — 
this  rule  therefore  must  be 

Discharged. 


1827.     ">  maoos, 
May  12.  3      aba 


ASSIGNEE    OF   FOLLKTT, 
BANKRUPT,  V.  HUNT. 

A  commission  of  bankrupt,  sued  cut  after 
the  statute  6  Geo.  4.  c.  16.  came  into  opera- 
tion, on  an  act  of  bankruptcy  committed  before 
the  passing  of  that  statute,  cannot  be  sup- 
ported. 

This  was  an  action  of  trover,  and  brought 
by  the  plaintiff  as  assignee  of  Follett,  a  bank- 
rupt, to  recover  goods  sold  by  the  latter  to 
the  defendant,  in  the  beginning  of  June  1825. 

At  the  trial,  before  Mr.  Justice  Gaselee, 
at  the  last  Summer  Assizes  for  the  county 
of  Somerset,  it  appeared,  that  Follett  com- 
mitted an  act  of  bankruptcy  on  the  6th 
June  1825,  and  that  a  commission  was 
issued  against  him  on  the  8th  Septem- 
ber following.  The  learned  Judge  was  of 
opinion  that  the  commission  could  not  be 
supported,  it  having  been  sued  out  since 
the  general  Bankrupt  Act,  6  Geo.  4.  c.  16, 
came  into  force,  on  an  act  of  bankruptcy 
committed  before ;  arid  a  verdict  was  ac- 
cordingly taken  for  the  plaintiff,  reserving  to 


the  defendant  leave  to  move  to  set  it  aside, 
and  that  a  nonsuit  might  be  entered,  in 
case'  the  Court  should  be  of  opinion  that 
the  commission  could  not  be  supported. 

Mr.  Serjeant  Wilde,  in  the  last  Michael- 
mas term,  accordingly  obtained  a  rule  nisi, 
and  insisted,  that  as  all  the  former  bank- 
rupt acts  were  repealed  by  the  statute 
6  Geo.  4.  c.  1 6,  which  did  not  come  into 
effect,  or  have  its  full  force  until  the  1st 
September  1 825,  it  could  not  apply  to  an 
act  of  bankruptcy  committed  before ;  and 
the  commission  being  sued  out  after  that 
day,  could  not  be  supported. 

Mr.  Serjeant  Vaughan  shewed  cause  in 
the  last  term,  and  submitted,  that  although 
the  commission  did  not  fall  within  either  of 
the  provisions  of  the  statute,  yet  that  the 
Court  would  put  such  a  construction  on  the 
act  as  to  support  the  commission,  as  the 
legislature  could  never  intend  that  there 
should  be  any  intervening  period  between 
the  repeal  of  the  old  acts,  and  the  day 
when  the  new  statute  was  to  take  effect ; 
and  more  particularly  so,  as  the  185  th  lec- 
tion provides,  that  nothing  contained  in  the 
act  should  alter  the  present  practice  in 
bankruptcy,  except  where  such  alteration  was 
expressly  declared ;  and  as  no  alteration  was 
pointed  out,  or  provision  made,  for  a  case* 
like  this,  the  present  practice  roust  have  re- 
ference to  the  practice  under  the  then  ex- 
isting statutes.  But  the  Court  will  pause 
before  they  put  such  a  construction  on  the 
act,  as  will  invalidate  the  present  commis- 
sion, and  more  particularly  so,  as  a  question 
precisely  similar  in  its  nature  is  before  the 
Court  of  King's  Bench,  and  on  which  they 
have  not  yet  decided. 

Cur.  adv.  vult. 

Lord  Chief  Justice  Best  now  delivered 
the  judgment  of  the  Court  as  follows : — 

A  motion  was  made  in  this  cause,  in  the 
course  of  the  last  Michaelmas  term,  to  set 
aside  a  verdict  which  had  been  found  for 
the  plaintiff,  and  to  enter  a  nonsuit.  It  was 
an  action  of  trover,  and  brought  by  the 
assignee  of  a  bankrupt  to  recover  goods 
sold  by  the  latter  to  the  defendant ;  and  the 
only  question  is,  whether  the  commission 
can  be  supported  which  was  issued  under 
the  following  circumstances. — The  act  of 
bankruptcy  was  committed  on  or  about  the 
6th  June  1825,  by  the  bankrupt,  Follett, 
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absenting  himself  from  his  dwelling-house  ; 
and  the  commission  was  not  sued  out  until 
the  8th  September  following.  The  statute 
,6  Geo.  4.  c.  10.  s.  1.  repealed  ajl  former 
acts  relating  to  bankrupts ;  but  by  the  last 
section,  viz.  the  136th,  that  statute  was 
not  to  take  effect  before  the  1st  Sep- 
tember 1825.  Although,  therefore,  all  for- 
mer statutes  were  repealed  by  the  first  sec- 
tion of  6  Geo.  4,  still  its  general  operation 
.was  to  be  suspended  by  the  last;  and 
taking  the  two  sections  together,  the  act 
in  question  did  not  come  into  operation  un- 
til the  1st  September  1825,  and  here,  the 
commission  was  not  issued  until  the  8th, 
which  was  then  founded  on  an  act  of  bank- 
ruptcy in  June  preceding.  Now,  we  are 
of  opinion,  that  there  was  no  act  of  bank- 
ruptcy on  which  the  commission  could  be 
supported,  as  all  the  previous  statutes  were 
entirely  got  rid  of  on  the  1st  September 
1825,  and  the  act  in  question  was  not  in  force 
at  the  time  the  act  of  bankruptcy  was  com- 
mitted. Although  it  has  been  said  that  the 
legislature  intended  to  provide  for  a  case  of 
this  descriptibn,  by  the  135th  section  of  the 
act,  yet  we  think  otherwise,  as  there  is 
nothing  contained  therein  to  support  a  com- 
mission sued  out  since  the  6  Geo.  4.  came 
into  operation,  and  founded  on  an  act  of 
bankruptcy  committed  before.  We  are 
therefore  of  opinion  that  the  rule  for  the 
nonsuit  must  be  made 

Absolute. 


this  cause,  and  the  judgment  and  execution 
sued  out  thereon,'  might  be  set  aside,  and 
the  sum  levied  under  the  writ,  and  which  was 
in  the  hands  of  the  sheriff  of  Lincoln,  mi^ht 
be  repaid  to  the  defendant,  and  that  the  plain- 
tiff should  pay  him  the  costs  of  the  levy ; 
and  that  service  of  a  copy  of  this  rule 
on  the  under-sheriff,  and  sticking  up 
another  copy  in  the  Prothonotary's  office, 
might  be  deemed  good  service.  He  found- 
ed his  motion  on  an  affidavit  of  the  defen- 
dant, which  stated  that  the  process  had 
been  sued  out  by  the  plaintiff  in  person, 
and  sent  to  the  sheriff  of  Lincoln  in  a  blank 
sheet  of  paper ;  that  the  defendant  had  been 
taken  in  execution,  and  obliged  to  pay  the 
under-sheriff  the  amount  of  the  sum  direct- 
ed to  be  levied ;  that  the  defendant  did 
not  know  the  plaintiff,  nor  had  he  ever  any 
dealings  with  a  person  of  his  name ;  that 
no  attorney  had  ever  applied  to  him  on  the 
subject  of  this  action,  nor  had  he  ever  been 
served  with  process,  or  received  any  notice 
of  the  plaintiff's  proceeding  in  this  suit 
until  he  was  taken  in  execution. 

The  Court  adverted  to  a  rule  about  to  be 
adopted  by  the  Court  of  King's  Bench,  and 
said,  that  they  would  take  care  to  prevent 
such  a^malpractice  in  future; — and  on  this 
day,  no  cause  being  shewn, 

Rule  absolute. 


2.  $ 


MORGAN  V.  SHOET. 


.     1827 
May  12 

The  defendant  having  been  taken  in  exe- 
cution under  a  ca.  sa.  sued  out  by  the  plaintiff 
in  person,  and  sent  to  the  sheriff  in  a  blank 
sheet  of  paper; — on  an  affidavit  by  the  defen- 
dant that  he  did  not  know  the  plaintiff,  nor 
had  ever  any  dealings  with  him,  nor  received 
any  notice  of  the  plaintiff's  proceeding,  until 
he  was  taken  in  execution : — the  Court  order- 
ed the  proceedings  to  be  set  aside,  and  the 
sum  levied  under  the  execution  to  be  returned 
to  the  defendant. 

Mr.  Serjeant  Wilde,  on  a  former  day  in 
this  term,  obtained  a  rule  nisi,  that  the  capias 
ad  satisfaciendum  which  had  been  issued  in 


1827. 
May  14. 
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BROWNS  V.  MOORE. 


In  an  affidavit  to  hold  to  bail,  the  plaintiff 
was  described  as  A.  B.  No.  31,  Tottenham- 
court-road,  gentleman;  on  inquiry  being 
made,  it  was  ascertained  that  the  plaintiff  did 
not  reside  there,  but  had  merely  taken  an 
apartment,  and  that  he  had  never  slept  there. 
On  an  application  by  the  defendant  to  cancel 
the  bail  bond,  on  the  ground  that  the  plain- 
tiffs true  place  of  abode  and  description  had 
been  mis-stated  m  the  affidavit  of  debt ; — the 
Court  refused  to  interfere,  as  the  defendant 
had  not  sworn  tliat  he  did  know  who  the  plain- 
tiff was,  or  that  he  was  not  indebted  to  him. 

Mr.  Serjeant  Wilde,  on  a  former  day  in 
this  term,  obtained  a  rule,  calling  on  the 
plaintiff  to  shew  cause  why  the  bail-bond, 
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given  by  the  defendant  in  this  cause,  should 
not  be  delivered  up  to  be  cancelled,  and  a 
common  appearance  entered,  on  the  ground 
of  an  irregularity  in  the  affidavit  to  hold 
to  bail,  in  which  the  plaintiff  was  described  as 
Wm.  Browne,  of  No.  31,  Tottenham-court- 
road,  Gentleman;  and  it  was  sworn,  that 
on  inquiry  being  made  at  the  house,  no  such 
person  as  Wm.  Browne  resided  there,  but 
that  he  had  some  time  since  taken  a  room 
there,  at  the  rent  of  eight  shillings  per  week ; 
and  that  he  had  sent  some  wearing  apparel, 
but  had  never  slept  in  the  house.  The 
learned  Serjeant  referred  to  the  rule  of 
Court,  15  Car.  2,  which  orders  the  true 
place  of  abode  of  the  party  making  an  affi- 
davit to  hold  another  to  bail  to  be  inserted ; 
and  to  the  case  of  Jarrett  v.  Dillont(l)  where 
the  Court  of  King's  Bench  held,  that  the 
plaintiff,  in  such  affidavit,  must  give  himself 
an  addition.  So  this  Court  decided  in 
Polleri  v.  Be  Sown,  (St)  that  the  affidavit 
must  shew  the  deponent's  addition  and  place 
of  abode.  Here  the  plaintiff  has  done  nei- 
ther ;  and,  at  all  events,  the  term  gentleman 
is  an  imperfect  and  vague  description. 

Mr.  Serjeant  Toddy  now  shewed  cause, 
and  submitted,  that  the  affidavit  to  hold 
to  bail  was  sufficient,  and  as  no  irregularity 
appeared  on  the  face  of  it,  there  was  no 
ground  for  the  application  to  cancel  the 
bail-bond. 

« 

By  the  Court — The  rule  15  Car.  ft.  ap- 
plies only  to  the  Court  of  King's  Bench. 
— But  the  defendant  has  not  sworn  that 
he  did  not  know  the  plaintiff,  or  that  he 
was  not  indebted  to  him ;  and  if  the  latter 
has  sworn  falsely,  he  may  be  indicted  for 
perjury.  So,  if  the  defendant  had  sworn 
that  he  did  not  know  who  the  plaintiff  was, 
or  where  he  resided,  a  Judge  at  chambers 
might  have  ordered  the  proceedings  to  be 
stayed.  But  it  would  be  too  much  for  us 
to  interfere  summarily  by  a  motion  of  this 
description. 

Rule  discharged. 


(l)  l  East,  18. 
(3)  4  Taunt.  154. 


1827       if 
M      X5    i  POR™OEK  (babx)  v.  gorihg. 

The  Court  refused  to  order  a  defendant  to 
give  the  plaintiff  oyer  of  a  lease,  or  permit 
him  to  take  a  copy  of  it,  on  an  affidavit  of  the 
plaintiff's  attorney,  who  stated  that  there  mas 
no  counterpart  m  the  possession  of  the  plain- 
tiff, and  that  the  attorney  who  had  prepared 
the  lease  and  counterpart,  had  absconded.  He 
should  have  shewn  that  there  was  no  counter- 
part m  existence. 

Mr.  Serjeant  Wilde,  on  a  former  day  in 
this  term,  obtained  a  rule  calling  on  the  de- 
fendant to  shew  cause  why  he  should  not 
give  the  plaintiff  oyer  of  an  indenture  of 
lease,  or  permit  him  to  take  a  copy  of  it, — 
on  an  affidavit,  which  stated,  that  the  lease 
was  executed  by  the  plaintiff's  father  in  De- 
cember 1811,  by  which  certain  premises 
therein  mentioned  were  demised  by  him  to 
one  Mr.  Furlong,  who  assigned  them  to 
the  defendant ;  that  the  present  action  was 
brought  for  the  non-repair  of  the  premises; 
that  the  plaintiff's  father  died  in  1825, 
when  the  premises  in  question  descended 
to  the  plaintiff,  and  that  the  defendant  had 
since  paid  rent  to  him.  A  clerk  of  the 
plaintiff's  attorney  also  swore  that  there 
was  no  copy  or  counterpart  of  the  lease  now 
in  the  possession  of  the  plaintiff,  and  that 
the  defendant  was  in  possession  of  the  lease, 
as  the  deponent  believed ;  and  that  the  at- 
torney who  had  prepared  the  lease  and 
counterpart,  had  absconded,  and  was  out  of 
the  country. 

Mr.  Serjeant  Toddy  now  shewed  cause, 
and  submitted,  that  the  affidavit  by  the 
clerk  of  the  plaintiff's  attorney,  was  insuf- 
ficient, and  more  particularly  as  he  had  only 
sworn  that  he  believed  the  defendant  was 
in  possession  of  the  lease ;  and  he  relied  on 
the  case  of  Street  v.  Brown,  (1)  where  two 
parts  of  an  indenture  of  charterparty  were 
supposed  to  have  been  interchangeably  ex- 
ecuted ;  and  the  part  of  which  the  master  of 
the  chartered  vessel  had  the  custody  was 
lost  at  sea  with  the  ship,  the  Court  would 
not  compel  the  charterer,  being  sued  there- 
on, to  grant  inspection,  and  a  copy  of  the 
other  part,  for  the  purpose  of  the  plaintiff's 
declaring  with  certainty :  and  the  principle 

(1)  1  Marsh.  610,  s.  c.  6  Taunt.  301. 
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to  be  deduced  from  all  the  authorities  is, 
that  the  Court  will  only  interfere  by  com- 
pelling a  defendant  to  grant  inspection,  or 
a  copy  of  a  written  instrument,  where  he 
holds  it  as  a  trustee  for  the  plaintiff,  or 
party  requiring  its  production. 

Mr.  Serjeant  Wilde,  in  support  of  the 
rule,  relied  on  Blakey  v.  Porter,  (2)  where 
one  part  only  of  an  indenture  having  been 
executed,  the  Court  compelled  the  party  in 
whose  custody  it  was,  to  produce  it  for  in- 
spection, upon  an  action  commenced  against 
him  by  the  other  party.  So  in  King  v. 
King,  (3)  the  Court  obliged  a  defendant  in 
an  action  of  covenant  against  him  on  a  deed 
which  he  held,  to  produce  it  to  the  plaintiff 
for  the  purpose  of  conducting  the  cause ; 
and  here  the  plaintiff  could  not  safely  pro- 
ceed to  trial  without  seeing  the  lease,  or 
having  an  examined  copy  of  it.  When  that 
instrument  was  executed,  both  parties  had 
an  interest  in  it,  as  by  it  the  relation  of  land- 
lord and  tenant-  was  created ;  and,  as  the 
plaintiff  has  sued  the  defendant  in  his  cha- 
racter of  reversioner,  he  is  clearly  entitled 
to  inspect  the  lease,  as  it  was  sworn  that  no 
copy  or  counterpart  was  now  in  his  posses- 
sion.— But, 

By  the  Court* — We  have  no  proof  that 
there  is  no  counterpart  of  the  lease  still  in 
existence  *,  to  that  ground  alone  we  confine 
ourselves.  A  court  of  equity  might  im- 
pose certain  terms  on  the  defendant,  which 
we  cannot  do.  At  all  events,  the  present 
application  is  too  large  in  terms,  as  the 
plaintiff  should  have  confined  himself  to 
have  a  copy  of  the  lease  given  him ;  for 
when  oyer  is  required,  the  deed  or  instru- 
ment must  be  presumed  to  be  in  court :  but 
the  plaintiff  should  have  gone  further  and 
shewn  that  the  counterpart  of  the  lease  in 
question  was  not  in  existence. 

Rule  discharged. 


1887 
May  15 


5.  I 


WILLIAM  HENRY  NSALE  V.  SIR 
THOMAS  TURTON,  BART.  AMD 
FIVE  OTHERS. 


The  plaintiff,  a  shareholder  in  a  joint  stock 
company,  drew  two  bills  on  the  directors  for 

t)  1  Taunt.  386. 
;3)  4  Taunt.  666. 


goods  supplied  for  the  use  of  the  company, 
which  bills  were  accepted  by  the  secretary  per 
procuration  of  the  directors; — on  proof  that 
the  secretary  had  directions  to  accept  bills 
drawn  by  the  plaintiff*  s  brother: — Held,  that 
the  plaintiff  could  not  recover  as  against  the 
directors,  on  the  ground,  that  the  secretary 
had  no  authority  to  accept  the  bills  drawn  by 
the  plaintiff*;  and  that  as  he  was  a  share' 
holder,  he  must  be  considered  as  a  partner  m 
the  concern,  and  as  such  could  not  sue  his  co- 
partners. 

This  was  an  action  against  the  defendants, 
the  directors  of  the  Patent  Steam  Washing 
Company,  and  brought  to  recover  the  sum 
of  471/.  2*.  :  viz.  2301.  3$,  upon  the  two  fol- 
lowing bills  of  exchange,  and  240/.  19*.  for 
goods  sold  and  delivered  by  the  plaintiff  to 
the  company. 


"115/. 


London,  1st  March,  1826. 


si 


"  Three  months  after  date,  pay  to  my  or- 
der the  sum  of  one  hundred  and  fifteen 
pounds,  for  value  received. 

"  William  Henry  Neale. 
"To  the  directors  of  the  London  Patent 
Steam  Washing  Company." 

"Accepted  payable  at  the  Bank  of  England 
per  procuration  of  the  Directors  of  the  Lon- 
don Steam  Washing  Company. 

"  Isaac  Buxton." 

"115/.  3s.       London,  6th  March,  1 826. 

"  Three  months  after  date,  pay  to  me  or 
my  order  the  sum  of  one  hundred  and  fif- 
teen pounds  three  shillings. 

"  William  Henry  Neale. 
"  To  the  directors  of  the  London  Patent 
Steam  Washing  Company." 

"Accepted  payable  at  the  Bank  of  Eng- 
land— per  procuration  of  the  directors  of  the 
London  Patent  Steam  Washing  Company. 

"  Isaac  Buxton." 

The  declaration  contained  counts  on  the 
bills,  for  goods  Bold  and  delivered,  and  the 
money  counts. 

At  the  trial,  before  Mr.  Justice  Park,  at 
Westminster,  at  the  Sittings  after  the  last 
term,  it  appeared,  that  upon  the  publication 
of  the  Prospectus  for  establishing  the  com- 
pany, applications  for  shares  were  made  to 
one  of  the  directors  in  the  following  form : 
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"  Patent  Steam  Washing  Company 
Shares,  251.  each. 
"  Sir, — fie  pleased  to  insert  my  name  as 

a  subscriber  for shares  in  the  Patent 

Steam  Washing  Company,  issued  at  a  pre- 
mium of  2L  per  share ;  and  1  do  hereby 
undertake  to  pay  the  said  premium,  and  the 
deposit  of  21.  per  share,  making  together 
4i.  per  share,  when  called  upon. 

"  I  am,  Sir, 
Your  most  obedient  servant." 
March,  1825. 

It  also  appeared,  that  the  plaintiff  made 
an  application  for  twenty  shares,  and  signed 
a  letter  similar  in  terms  to  the  above,  and 
which  shares  were  accordingly  allotted  to 
him ;  and  the  following  letter  was  addressed 
and  sent  to  him  by  one  of  the  defendants 
as  such  director : 

"  Patent  Steam  Washing  Company, 

No.  1,  Stamford-street,  Black- 
friars,  April  4th,  1825. 
"Sir, — The  directors  having  received 
your  application  for  twenty  shares  in  this 
company,  I  am  desired  to  inform  you  that 
they  have  appropriated  to  you  twenty  shares 
therein,  on  which  you  will  be  pleased  to  pay 
the  deposit  of  four  pounds  per  share  (in- 
cluding the  premium  of  two  pounds  per 
share,)  on  or  before  Tuesday  the  12th  in- 
stant, to  the  banking-house  of  Messrs.  Sir 
John  Perring,  bart.  Shaw,  Barber  &  Co., 
and  to  leave  this  letter  in  exchange  for  re- 
ceipts." 

It  also  appeared,  that  the  plaintiff  had 
supplied  the  company  with  hay  and  corn  for 
their  horses  to  the  amount  of  230/.  3*.,  and 
for  which  the  bills  in  question  were  given  ; 
and  that  the  authority  given  by  the  directors 
to  Buxton,  their  secretary,  was  to  accept 
bills  drawn  by  Edward  Neale  (who  was  the 
plaintiff's  brother)  to  the  above  amount,  as 
appeared  by  the  following  resolution : 

"  1,  Stamford-street,  Wednesday, 
1st  March,  1826. 
"  At  a  meeting  of  the  court  of  directors 
of  the  Patent  Steam.  Washing  Company, 
held  as  above  this  day, 

Present — The  Chairman, 

Colonel  Le  Blanc, 
Mr.  Freeman, 
Mr.  Till, 

The  Secretary, 


"  Resolved,  that  bills  at  three  months  be 
offered  to  the  following  persons  who  have 
applied  by  letter  to  the  board  for  the  amount 
of  their  respective  accounts,  vis. 

Echo.  Neale,  for  corn,    c£t30  3  the  whole  or  part. 
T.Spiinks,  for  building,      62  5  the  whole. 
J.  W.  *  C.  Adlard,  for 
printing,  87  3  the  whole." 

Under  these  circumstances,  it  was  con- 
tended, first,  that  there  was  no  evidence 
to  shew  that  two  of  the  defendants  had 
given  any  authority  to  Buxton  to  accept 
these  bills, — four  only  having  attended  at 
the  meeting ;  and  secondly,  that  as  the  con- 
sideration for  the  bills  was  goods  sold  and 
delivered  to  the  defendants,  as  directors  of 
the  company,  and  that  the  plaintiff  was  a 
co-partner  in  the  concern,  he  could  not  be 
entitled  to  maintain  this  action.  The  jury, 
however,  found  a  verdict  for  the  plaintiff, 
for  the  amount  of  the  bills ;  but  leave  was 
given  the  defendants  to  move  to  enter  a 
nonsuit ; — on  the  ground,  that  the  plaintiff 
was  a  partner  with  them,  and  as  such  could 
not  recover  in  point  of  law. 

Mr.  Serjeant  Wilde,  on  a  former  day  in 
this  term,  accordingly  obtained  a  rule  nisi, 
that  this  verdict  might  be  set  aside  and  a 
nonsuit  entered,  or  a  new  trial  granted,  on 
the  objections  raised  at  Nisi  Prius. 

Mr.  Serjeant  Toddy  now  shewed  causey 
and  submitted  that  the  evidence  adduced 
at  the  trial  was  not  sufficient  to  preclude 
the  plaintiff  from  suing  the  defendants  on 
the  bills.  The  defendants  are  not  a  corpo- 
ration, nor  is  the  company;  they  must, 
therefore,  be  considered  as  mere  indivi- 
duals acting  as  directors,  to  whom  alone  the 
partnership  was  confined.  The  plaintiff's 
holding  shares  did  not  constitute  him  a 
partner.  Although  all  the  defendants  were 
not  actually  present  at  the  time  the  resolu- 
tion in  question  was  made,  yet  the  secretary 
was  authorized  to  accept,  as  he  may  be  as- 
similated to  a  clerk  of  a  company  or  part- 
nership firm,  who  has  a  general  authority 
to  accept  bills  or  carry  on  the  business  of 
such  firm.  The  consideration  for  the  bilk 
was  corn  supplied  to  the  use  of  the  company, 
and  the  jury  found  that  it  had  been  furnished 
by  the  plaintiff.  If  a  person  had  authority 
to  accept  bills  for  Messrs.  Child  &  Co.,  al- 
though there  might  be  no  individual  of  that 
name  in  existence,  he  would  be  still  autho- 
rized to  accept  for  the  members  constituting 
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that  house  or  firm.  Whether  the  secretary 
were  empowered  to  accept  the  bills  in  ques- 
tion, was  a  mere  question  of  fact,  and  is 
concluded  by  the  verdict  of  the  jury.  A 
delegation  of  authority  by  the  two  defen- 
dants who  did  not  sign  the  resolution,  was 
unnecessary.  If  a  bill  is  payable  to  several 
persons  not  in  partnership,  the  right  to 
transfer  is  in  all  collectively,  not  in  any  in- 
dividually, according  to  the  case  of  Car- 
rick  v.  Vickery.  (1)  An  admission  by  one 
of  two  partners  is  sufficient  to  take  a  case 
out  of  the  statute  of  limitations.  A  notice 
to  one  of  two  joint  makers  of  a  promissory 
note  is  equivalent  to  notice  to  both.  Here, 
however,  the  bills  in  question  carry  the 
consideration  on  the  face  of  them,  and  the 
only  parties  liable  are  those  whose  names 
appear  on  them ;  and  if  they  had  been  ac- 
cepted for  the  directors  and  company,  the 
plaintiff  might  not  have  been  entitled  to  re- 
cover ;  but  as  they  were  directed  to,  and 
accepted  on  behalf  of  the  directors  only, 
who  alone  constituted  a  partnership,  and 
on  whom  all  the  responsibility  of  the  com- 
pany rested,  the  plaintiff  is  entitled  to  re- 
tain his  verdict. 

By  the  Court, — This  is  an  action  on  two 
bills  of  exchange,  drawn  by  the  plaintiff  at 
three  months  after  date,  for  115/.  each,  not 
addressed  to  individuals  by  name,  but  to 
the  directors  of  the  London  Patent  Steam 
Washing  Company,  and  accepted,  by  the 
secretary,  per  procuration  of  that  com- 
pany, payable  at  the  bank  of  England.  Two 
objections  were  raised  at  the  trial  as  to  the 
plaintiff's  right  to  maintain  this  action :  first, 
that  Buxton  the  secretary,  had  no  authority 
to  accept  the  bills  in  question,  and  the  facts  as 
proved  clearly  shew  that  he  had  no  such  au- 
thority. The  secretary  of  a  company  is  not 
authorized  to  accept  bills  generally.  A  clerk 
to  a  merchant  may  have  such  a  general  au- 
thority, but  if  the  secretary  in  this  case  had 
such  an  authority,  it  should,  at  all  events,  have 
been  shewn.  •  But,  it  appears  by  the  reso- 
lution, that  he  was  only  empowered  to  offer 
bills  to  three  persons,  thcfirst  of  whom  was 
Edward  Neale ;  and  here  the  bills  were 
drawn  by  the  plaintiff  Wm.  Henry  Neale. 
But  the  second  objection  is  decisive  to  shew 
that  the  plaintiff  cannot  recover  as  against  the 

(1)  2  Doug.  653,  n. 


defendants  in  this  action.  He  was  a  mem- 
ber of  the  company,  and  the  bills  were 
drawn  by  him  on  the  directors.  It  may  be 
admitted  that  if  one  of  four  partners  draw 
on  the  other  three  by  name,  and  the  bill 
be  accepted  in  their  individual  or  proper 
names,  he  might  recover  against  them,  as 
it  would  be  apparent  that  the  bill  was  not 
drawn  on  account  of  the  partnership  con- 
cern, but  in  a  separate  right,  which  was  ac- 
knowledged by  the  acceptance  of  the  other 
three.  But  here,  the  bills  are  drawn  on  the 
directors.  They  are,  in  fact,  the  company ; 
and  although  companies  of  this  description 
imitate  the  Bank  of  England,  or  the  East 
India  Company,  by  styling  storae  of  its 
members  Directors,  yet  they  are  agents  of 
the  company,  and  accept  bills  as  such, 
for  and  on  behalf  of  the  company.  This 
case,  therefore,  is  like  that  of  one  partner 
drawing  on  his  own  firm,  including  himself; 
and  there  is  no  authority  or  principle  by 
which  a  man  can  be  plaintiff  and  defendant 
in  the  same  action,  viz.  plaintiff  as  drawer 
of  a  bill,  and  a  defendant  as  a  member  or 
proprietor  of  the  company.  The  bills, 
therefore,  drawn  on  the  directors  must  be 
considered  in  the  same  light  as  if  they  were 
drawn  on  the  company  itself,  and  as  the 
plaintiff  is  one  of  its  members,  we  are  of 
opinion  that  the  rule  for  the  nonsuit  must 
be  made 

Absolute. 


7*     \ 
15.  J 


TEMPLER  V.  LOUSADA. 


1827. 

May 

By  charterparty,  the  owner  covenanted  that 
the  ship  should  be  provided  with  tween  decks 
for  steerage  passengers,  and  the  charterers 
agreed  to  pay  freight  and  port  charges.  The 
owner  sent  in  an  account  to  the  charterers,  in 
which  the  carpenter's  and  joiner's  work  was 
included,  as  well  as  the  freigfU  and  port 
charges,  and  to  which  the  charterers  by  letter 
assented: — Held,  that  they  were  liable  for 
the  amount  of  the  carpenter's  bill,  although 
the  owner  had  declared  only  for  the  amount 
of  the  freight  and  port  charges  due  to  him 
from  the  charterers. 

This  was  an  action  of  covenant  on  a  char- 
terparty. 

The  declaration  stated,  that  on  the  4th 
November  1 825,  at  London,  by  a  certain 
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charterparty  of  affreightment,  then  and  there 
made  between  the  plaintiff  by  the  name  and 
description  of  Henry  Templer,of  &c.  owner 
of  the  ship  or  vessel  theretofore  called  the 
Abundance,  but  thereafter  to  be  registered, 
and  called  the  Potosi,  of  750  tons  measure- 
ment, or  thereabouts,  then  lying  in  the  city 
canal  in  the  port  of  London,  and  whereof 
one  William  Kent  was  commander,  of  the 
one  part ; — and  James  Hunter  the  younger, 
the  defendant,  and  one  A.  Thiselton,  all 
of  the  city  of  London,  freighters  of  the 
said  ship,  of  the  other  part ;  one  part  of 
which  said  charterparty  of  affreightment, 
sealed  with  the  seal  of  the  defendant,  the 
plaintiff  brought  into  court,  the  date  whereof 
was  the  day  and  year  aforesaid, — it  was  wit- 
nessed, that  the-  owner,  for  the  considera- 
tions thereinafter  mentioned,  did  thereby 
promise  and  agree  to  and  with  the  freighters, 
their  executors,  administrators  and  assigns, 
that  the  said  ship  being  tight,  staunch,  and 
substantial,  and  every  way  properly  vic- 
tualled, equipped,  and  manned,  as  is  usual 
for  vessels  in  merchants'  service,  and  for  the 
voyage  and  purposes  thereinafter  mention- 
ed, and  being  also  provided  with  tween 
decks  for  steerage  passengers,  the  said  com- 
mander, or  some  proper  person  in  his  stead, 
should  and  would  receive,  and  take  on 
board  the  said  ship,  in  the  port  of  London, 
or  at  any  port  in  the  British  channel,  from 
the  said  freighters  or  their  agents,  all  such 
lawful  passengers,  and  also,  all  such  law- 
ful goods,  as  the  said  freighters  might  think 
proper  to  ship ;  and  also  that  the  said  ship 
should  be  ready  in  the  port  of  London,  to 
receive  on  board  such  goods  as  were  to  be 
shipped  in  the  said  port,  on  or  before  the 
7th  November,  and  should  be  ready  to  sail 
on  the  said  voyage,  on  or  before  the  28th 
November,  then  next  at  the  latest ;  and  hav- 
ing received  such  passengers  and  goods  on 
board,  and  being  dispatched,  should  and 
would  forthwith  set  sail  therewith,  and  pro- 
ceed to  Arica,  on  the  western  coast  of 
South  America,  and  being  arrived  there,  or 
as  near  thereto  as  the  said  ship  could  with 
safety  get,  should  and  would,  with  all  due 
dispatch  and  diligence,  make  a  right  bill  of 
delivery  and  discharge  of  the  whole  of  the 
said  goods  and  passengers  alongside  of  the 
said  ship ;  the  goods,  agreeably  to  bills  of 
lading ;  and  then  and  there  end  the  said  in- 
tended voyage  (the  dangers  of  the  seas,  &c. 


&c.  excepted).  In  consideration  whereof 
the  said  freighters,  did,  and  each  of  them  did 
thereby  promise  and  agree  to  and  with  the 
plaintiff  as  owner,  his  executors,  &c.  in  man- 
ner following,  that  is  to  say,  that  the  said 
freighters,  their  executors,  ore.  should  and 
would,  and  they  did  thereby  accept,  receive, 
and  take  the  said  ship  into  their  service,  for 
the  performance  of  the  said  voyage,  and  until 
the  final  discharge  of  the  said  ship  at  Arica; 
and  further,  that  they,  their  executors,  &c 
should  and  would  well  and  truly  pay,  or 
cause  to  be  paid,  unto  the  owner,  his  exe- 
cutors, &c,  freight  for  the  use  of  the  said 
ship  as  above  mentioned,  at  and  after  the  rate 
of  26/.  sterling  per  ton,  register  measure- 
ment of  the  said  ship,  per  calendar  month, 
to  commence  and  be  accounted  from  the  then 
7th  November,  provided  that  the  said  ship 
should  be  then  ready  in  the  port  of  London 
to  receive  goods  on  board,  or  from  such 
other  time  as  she  should  be  so  ready,  upon 
notice  thereof  being  given  by  the  owner  to 
the  said  freighters,  and  to  continue  until  the 
completion  of  the  said  voyage,  and  the  final 
discharge  of  the  said  ship  at  Arica  as 
above  mentioned,  and  up  to  the  day  of  her 
being  lost,  captured,  or  rendered  incapable 
of  prosecuting  the  said  voyage,  or  at  least 
seen  or  heard  of,  in  case  such  voyage  should 
not  be  completed;  such  freight,  together 
with  5  per  cent,  primage  thereon  as  usual, 
to  be  paid  in  the  manner  following,  that  is 
to  say,  two  months'  pay  on  the  execution  of 
the  charterparty,  two  months'  further  pay 
on  or  before  the  11th  January  then  next, 
and  two  months'  further  pay  on  or  before 
the  11th  March  then  next,  and  the  remain- 
der when  notice  should  have  been  received 
by  the  said  freighters  or  owner  of  the  com- 
pletion of  the  said  voyage,  and  the  final  dis- 
charge of  the  said  cargo;  and  the  said 
freighters  did  also  promise  and  agree  to  pay 
and  defray  all  .port  charges  which  might  be 
incurred  by  the  said  ship  during  her  said  in- 
tended voyage.  The  plaintiff  then  averred, 
that,  the  ship  being  in  the  condition  in  the 
charterparty  in  that  behalf  mentioned,  af- 
terwards, to  wit,  on  &c  the  commander 
did  receive,  and  take  on  board  from  the  said 
freighters,  and  their  agents,  all  such  lawful 
passengers,  and  also  all  such  lawful  goods 
&c.  as  the  said  freighters  thought  proper  to 
ship,  and  was  ready,  in  the  port  of  London, 
to  receive  on  board  such  goods  as  were  to  be 
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shipped  in  the  said  port,  on  the  said  7th  Nov, 
and  was  ready  to  sail  on  the  said  28th  Nov. 
1825;  and  having  received  such  passengers 
and  goods  on  board,  and  being  dispatched, 
did  forthwith,  to  wit,  on  &c.  last  aforesaid, 
set  sail  therewith,  and  proceed  to  Arica, 
and  being  arrived  there,  did  afterwards,  to 
wit,  on  the  20th  October  1826,  with  all  con- 
venient dispatch  and  diligence,  make  a  right 
and  true  delivery  and  discharge  of  the 
whole  of  the  said  goods  and  passengers 
alongside  the  said  ship  (the  goods  agreeable 
to  bills  of  lading,)  and  then  and  there  end 
the  said  intended  voyage,  according  to  the 
form  and  effect  of  the  charterparty,  &c. ; 
and  afterwards*  to  wit,  on  the  20tb  January 
1827,  at  &c.  aforesaid,  notice  was  receiv- 
ed by  the  said  freighters  and  owners  of  the 
completion  of  the  said  voyage,  and  the  final 
discharge  of  the  said  cargo ;  that  the  freight 
of  the  said- ship  or  vessel  in  the  said  voyage, 
together  with  6  per  cent,  primage  thereon, 
according  to  the  form  and  effect  of  the  said 
charterparty,  amounted  to  alarge  sum  of  mo* 
ney,  to  wit,  the  sum  of  11,000/. :  of  all  which 
premises,  the  defendant  had  notice.  The 
plaintiff  then,  after  averring  performance 
of  all  the  covenants  in  the  charterparty,  on 
his  part  to  be  performed  and  kept,  assign- 
ed for  breach,  that  the  said  freighters 
had  not,  nor  had  any  or  either  of  them 
paid,  or  caused  to  be  paid,  the  said  freight 
and  primage,  or  any  part  thereof,  at  the 
day  and  in  manner  in  the  said  charterparty 
mentioned,  or  otherwise  howsoever,  but 
had  hitherto  wholly  refused  and  neglected  so 
to  do ;  and  the  said  sum  of  1 1 ,000/.  was  still 
wholly  due  and  in  arrear  from  the  freighters 
to  the  plaintiff,  contrary  to  the  tenor  and 
effect  of  the  said  charterparty,  &c.  And 
the  plaintiff  further  said,  that  certain  port 
charges  to  a  large  amount,  to  wit,  to  the 
amount  of  100/.,  were  incurred  by  the  said 
ship  during  her  said  voyage,  to  wit,  at  &c. 
aforesaid,  whereof  the  defendant,  afterwards, 
to  wit,  on  &c.  last  -aforesaid,  had  notice ;  yet 
that  the  said  freighters  did  not  nor  would, 
nor  did  nor  would  any  or  either  of  them, 
(although  often  requested  so  to  do)  pay  or 
defray  the  said  port  charges,  or  any  part 
thereof,  but  had  hitherto  wholly  refused 
and  neglected  so  to  do. 

At  the  trial,  before  the  Lord  Chief  Jus- 
tice, at  Guildhall,  at  the  Sittings  after  the 
last  term,  the  plaintiff  sought  to  recover 
Vol.  V.  C.P. 


the  sum  of  11,000/.  as  being  due  to  him 
from  the  defendant  and  the  other  charter- 
ers, for  freight,  primage,  and  port  charges; 
and  the  following  account  was  given  in  evi- 
dence, as  being  settled  and  agreed  on  be- 
tween the  plaintiff  and  the  charterers. 

The  Charterers  of  the  Potosi, 

To  Henry  Templer,  Owner. 

1825.  £.    s.     d. 

Nov.  1 1 .    To  instalment  due 

this  day  -        -         -  2017  12     0 
1826. 
Jan.  11.      To  do.  do.  do.     -  2017  12     0 
March  11.  To  do.  do.  do.     -  2017  12     0 

To  primage  on  do.     -       -     802  12     9 

To  carpenters'  work,  as  per 
bill  delivered        -         -         -     301     8     8 

To  sundry  bills  delivered  -       40     0     0 

To  joiners9  work  for  fating 
cisterns  -  -  56     0     0 

To  port  charges  at  Plymouth       80  12     5 

To  interest  on  1017/.  12s. 
balance  of  instalments  due  Jan. 
1 1  ;  from  said  Jan.  1 1  to  29th 
April,  108  days  -         -         -       15     0     0 

To  do.  second  instalment, 
from|l  1  th  March  to29th  April, 
49  days      -        -        -        -       18  11     0 


6862     0  10 


Cr. 
Nov.  11,  1825. 

By  first  instalment    • 
Jan.  11,  1826.  By  cash,  part 
of  second  instalment  - 


2017  12     O 
1000     0     0 


8844     8     0 


After  the  delivery  of  the  above  account, 
the  defendant  and  the  other  charterers 
signed  the  following  letter  addressed  to  the 
plaintiff,  admitting  the  work  done  on  board 
the  ship  to  be  for  their  account,  and  declar- 
ing that  the  charterparty  had  been  hitherto 
performed  to  their  satisfaction,  viz. 

London,  May  28,  1 826. 
"Dear  Sir,  —  As  the  directors  of  the 
Potosi  Association  have  resolved  not  to  in- 
demnify the  charterers  of  your  ship,  the 
Potosi,  Captain  Kent,  against  the  freight  and 
charges  now  due  and  becoming  due,  we  beg, 
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as  parties  having  set  our  hands  to  the  char- 
terparty,  to  apprise  you  of  the  same, 
and  to  request  that  you  will  desist  from 
pressing  for  payment  of  your  demand 
against  us,  for  freight,  primage,  and  charges, 
amounting  to  3844/.  8s.  10c/.,  now  due  on 
the  charterparty,  until  the  15th  January 
next ;  and  on  your  engaging  so  to  do,  we 
undertake  to  invest  you,  or  such  persons  as 
you  shall  think  proper,  with  the  full  power 
as  possessed  by  ourselves  over  the  cargo  of 
the  ship  Potosi,  as  a  security  for  the  pay- 
ment of  your  demands,  pursuant  to  the 
charterparty,  which  has  been  hitherto  per- 
formed to  our  satisfaction :  and  we  further 
undertake  to  pay  you  on  or  before  the  said 
1 3th  day  of  January  next,  the  said  sum  of 
3844/.  8s.  10c/.  or  such  part  thereof,  as 
the  persons  whom  you  may  invest  with  the 
authority  above  mentioned,  shall  not  have 
received  in  South  America,  and  advice  of 
the  same  arrived  here. 

We  are,  Dear  Sir, 

Your's  very  faithfully, 
James  Hunter,  junr. 
Charles  A.  Thisleton, 
«/.  B.  Lousada." 
His  Lordship  was  at  first  inclined  to  think, 
that,  as,  by  the  terms  of  the  charterparty,  the 
plaintiff  had  stipulated  to  provide  the  ves- 
sel with  tween  decks  for  steerage  passen- 
gers, he  could  not  be  entitled  to  recover 
without  averring  and  proving  that  such  decks 
had  been  provided  ;  but  when  the  account 
and  letter  were  produced,  in  the  former  of 
which  a  charge  of  301/.  8s.  8c/.  was  made 
for  carpenters'  work,  which  the  charterers 
afterwards  agreed  to  pay,  he  directed  the 
jury  to  find  a  verdict  for  the  plaintiff,  for 
the  amount  of  his  demand. 

Mr.  Serjeant  Taddy,  on  a  former  day  in 
this  term,  obtained  a  rule  nisi,  that  this  ver- 
dict might  be  reduced,  as  to  the  above  sum 
of  301/.  8s.  8c/.,  or  a  new  trial  granted,  on 
the  ground,  that  the  expenses  for  providing 
tween  decks  for  the  steerage  passengers 
ought  to .  he  borne  by  the  owner,  and  not 
the  charterers. 

Mr.  Serjeant  Wilde  now  shewed  cause. — 
The  plaintiff  was  not  obliged  to  erect  cabins 
between  the  decks  for  steerage  passengers, 
as  such  passengers  are  only  provided  with 
cabins  in  East  India  ships ;  and  here,  the  ves- 
sel in  question  was  chartered  to  Potosi  ^  and 


it  does  not  appear  what  description  of  per* 
sons  the  steerage  passengers  were  ;  •  and  it 
is  quite  clear,  that  the  superior  or  higher  or- 
der of  passengers  was  not  to  pass  without  no- 
tice. On  the  contrary,  it  roust  be  presumed, 
that  accommodation  was  to  be  afforded  to  all 
the  passengers.  At  all  events,  the  acquies- 
cence by  the  charterers  by  letter  to  the  ac- 
count, in  which  the  carpenters'  and  joiners' 
work  was  included,  is,  of  itself,  sufficient  to 
bind  the  defendant  as  one  of  the  parties ; 
and  he  cannot  now  say  that  the  freight  is 
subject  to  this  deduction,  and  more  parti- 
cularly so,  as  the  letter  refers  to  the  freight 
and  charges  then  due. 

Mr.  Serjeant  Taddy,  in  support  of  his 
rule,  was  stopped  by 

The  Court. — There  is  an  obscurity  on  the 
face  of  the  charterparty,  and  a  doubt  might 
be  entertained  as  to  its  true  construction  at 
first  sight.  The  simple  question  is,  who 
was  to  bear  the  expense  of  fitting  up  cabins 
tween  decks,  for  the  steerage  passengers, 
viz.  the  freighters  or  the  ship-owner?  Now 
we  are  of  opinion,  that  the  former  are  liable. 
The  owner  merely  undertook  that  the  ship 
should  be  provided  with  tween  decks  for 
steerage  passengers;  and  he  stipulated  for 
nothing  more.  But .  the  freighters  them- 
selves have  put  a  construction  on  the  char- 
terparty by  the  terms  of  their  letter ;  and 
if  so,  the  plaintiff  is  entitled  to  recover. 
Although  the  breach  in  the  declaration  is 
confined  to  the  non-payment  of  freight  and 
port  charges,  still,  as  part  of  the  charges 
were  applicable  to  the  carpenter's  bill, 
which  the  defendants  admitted  as  being  due, 
and  as  they  had  the  account  before  them  at 
the  time  the  letter  in  question  was  written, 
it  is  conclusive  and  binding  on  them.  On 
these  grounds,  we  are  unanimously  of  opi- 
nion, that  this  rule  must  be 
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ANN   AND  CHARLOTTE  JENKINS 
V.  BIDDULPH. 


In  an  action  on  the  case,  against  the  she- 
riff* for  falsely  returning  to  a  capias,  Non 
sunt  inventae  ;  per  quod  the  plaintiffs  were 
outlawed,  and  put  to  expense  in  reversing  the 
outlawry: — Held,   thai  the  plaintiffs  were 
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not  entitled  to  recover  the  extra  costs  of  set" 
ting  aside  the  outlawry. 

This  was  an  action  on  the  case,  against 
the  Sheriff  of  Herefordshire,  for  a  false  re- 
turn of  non  sunt  inventte  to  a  capias,  issued 
against  the  plaintiffs,  at  the  suit  of  one  John 
James,  per  quod  James  proceeded  to  waive 
the  plaintiffs,  and  they  were  thereby  put 
to  great  expense  in  reversing  the  waiver, 
and  their  lands  were  seized  into  the  hands 
of  the  King.  The  costs  incurred  by  the 
plaintiffs  thereupon,  were  paid  by  the  de- 
fendant as  taxed  by  the  Prothonotary,  and 
the  action  was  brought  for  the  extra  costs, 
which  the  plaintiffs  had  paid  to  their  at- 
torney. 

At  the  trial,  before  the  Lord  Chief  Jus- 
tice, at  the  Sittings  at  Westminster,  after 
last  Michaelmas  term,  a  verdict  was  taken 
for  the  plaintiffs,  with  leave  for  the  defen- 
dant to  move  to  enter  a  nonsuit. 

Mr.  Serjeant  Wilde  accordingly  obtained 
a  rule  nisi  to  that  effect ;  contending,  that 
the  action  could  not  be  maintained,  on  the 
authority  of  Sinclair  v.  Eldred,  (1)  where, 
in  an  action  for  a  malicious  arrest,  it  was 
held,  that  the  plaintiff  could  not  recover 
damages  for  extra  costs ;  and  the  case 
of  Hathaway  v.  Barrow,  {2)  to  the  same 
effect. 

Mr.  Serjeant  Taddy  now  shewed  cause  ; 
submitting,  that  the  cases  cited  were  cases 
of  questions  between  the  original  parties  to 
the  cause,  so  that  the  Court  could  not  con- 
sistently award  costs  in  two  different  ways  ; 
but  that  where,  as  in  the  present  instance, 
the  sheriff  is  sued  for  a  misfeazance,  and  the 
plaintiffs  have  no  claim  against  the  party 
in  the  original  suit,  there  could  be  no  rea- 
son why  they  should  not  recover  the  ex- 
penses they  had  actually  been  put  to  ;  and 
that,  if  the  contrary  were  held,  attornies 
might  be  precluded  from  recovering  from 
their  clients  their  charges  for  extra  costs, 
incurred  in  most  cases  at  their  clients'  in- 
stance. 

Mr.  Serjeant  Wilde,  in  reply,  was  stop- 
ped— 

By  the  Court. — We  are  clearly  of  opinion, 
that  the  plaintiffs  in  this  action  cannot  re- 
cover the  extra  costs.     The  cases  to  which 


we  have  been  referred  are  in  point,  and 
decide  the  question.  The  plaintiffs  could 
only  claim  such  costs  as  the  Prothonotary 
allowed  on  taxation.  With  respect  to  at- 
tornies and  their  clients,  the  case  is  diffe- 
rent ;  for  they  may  have  special  instruc- 
tions to  warrant  them  in  incurring  additional 
costs. 

Rule  absolute* 
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In  an  action  against  the  proprietor  of  a 
newspaper  for  a  libel,  tlie  declaration  set  out 
the  libel,  without  an  innuendo  that  the  plain- 
tiff was  intended  to  be  charged  as  stated  in 
the  inducement,  as  follows  : — 

"  To  bill-brokers  and  others. — Caution. — 
Reward.  Whereas  information  has  been  given 
to  me,  that  attempts  have  been  made  to  obtain 
the  discount  of  a  bill  of  exchange,  bearing 
date  London,  May  26th  1825,  and  pur~ 
porting  to  be  drawn  by  one  J.  S.  upon,  and 
to  be  accepted  by,  the  Dowager  Lady  P.  T., 
for  6000/.  with  interest,  payable,  twelve 
months  after  date,  to  the  order  of  the  said 
J.  S.  :  I  do  hereby  give  notice,  on  behalf  of 
the  said  Dowager  Lady  P.  T.,  that  she  has 
not  accepted  such  bill,  and  that,  if  her  name 
should  appear  on  any  such  instrument,  the 
same  has  been  forged,  or  her  hand-writing 
to  the  said  acceptance  of  the  said  bill,  if  ge- 
nuine, has  been  obtained  by  fraud,  in  total 
ignorance,  on  her  part,  of  the  intended  effect 
of  the  signature.  Any  person  who  will  give 
positive  information  to  me  of  the  party  in 
possession  of  the  said  instrument  shall  be 
handsomely  rewarded.  Thomas  Bims  :" — 
The  jury  having  found  for  the  defendant^ 
the  Court  refused  to  set  aside  the  verdict* 

This  was  an  action  for  a  libel,  brought 
against  the  proprietor  of  the  Morning  Chro- 
nicle. 

The  first  count  of  the  declaration  stated, 
that  the  plaintiff  then  was,  and  from  the 
time  of  his  birth  had  been,  a  good,  true, 
honest,  just,  and  faithful  subject  of  this 
realm,  and  as  such  had  always  behaved,  de- 
meaned, and  conducted  himself;  and,  until 
the  committing  of  the  several  grievances  by 
the  defendant,  as  thereinafter  mentioned,  was 
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v.  Ives,  (3)  the  evidence  was  properly  re- 
ceived. 

Mr.  Serjeant  Wilde,  and  Mr.  Serjeant  Span- 
hie,  contra. — The  libel  distinctly  charges  the 
drawer  of  the  bill  with  fraud ;  and  this  case 
is  within  the  principle  of  Brown  v.  Croome, 
(4)  where  it  was  held,  that  an  advertise- 
ment in  a  public  paper,  reflecting  strongly 
upon  the  character  of  a  person  who  had 
been  declared  a  bankrupt,  was  libellous, 
although  published  with  the  avowed  inten- 
tion of  convening  a  meeting  of  the  credi- 
tors, for  the  purpose  of  consulting  upon  the 
measures  proper  to  be  adopted  for  their 
own  security,  as  the  legal  object  might  have 
been  attained  by  means  less  injurious.  If 
ever  this  were  deemed  a  privileged  com- 
munication, the  circumstances  under  which 
it  was  made  should  have  been  pleaded,  as 
in  Lake  v.  King,  before  evidence  could  be 
given  of  them. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  de- 
livered by 

Lord  Chief  Justice  Best, — This  was  an 
action  for  a  libel.  Questions  of  very 
great  importance  were  raised  at  the  trial, 
and  have  again  been  pressed  on  the  Court 
in  discussing  the  rule  for  a  new  trial ; 
but  we  are  not  called  on  to  decide  them. 
One  of  these  questions,  however,  was, 
whether  the  defence  should  not  have  been 
specially  pleaded ;  not  by  alleging  the  truth 
of  the  facts,  but  to  shew  that  the  letter 
containing  the  libel  was  in  the  nature  of 
a  privileged  communication.  That  is  cer- 
tainly a  question  extremely  fit  for  conside- 
ration, and  more  particularly  so,  as,  in  seve- 
ral late  cases,  the  defence  has  stood  on  the 
general  issue  only  :  but,  in  order  to  guard 
defendants  against  such  a  plea  in  future, 
it  appears  to  us,  from  the  case  of  Lake  v. 
King,  that  a  matter  of  this  sort  should  be 
specially  pleaded.  In  Curry  v.  Walter,  (5) 
which  was  an  action  for  publishing  a  faith- 
ful report  of  proceedings  in  a  court  of 
justice,  the  Court  doubted  whether  the  mat- 
ter of  justification  ought  not  to  have  been 
specially  pleaded — not  that  what  was  said 
was  true,  but  that  what  was  published  was 
a   faithful   statement.     I   have   thought  it 


fit  to  mention  this,  as  it  may  be  pru- 
dent in  future  to  put  the  nature  of  the 
defence  on  the  record,  and  that  the  pro- 
fession may,  therefore,  be  apprized  of  it. 
But,  as  I  have  before  stated,  it  is  unne- 
cessary now  to  decide  this  point,  as  we 
are  all  unanimously  of  opinion,  that  the 
matter  set  forth  in  the  declaration,  is  not 
a  libel  on  the  plaintiff,  there  being  no  in- 
nuendos  to  make  it  so. — [Here  his  Lordship 
read  the  whole  of  the  libel.]  It  merely 
states,  that  the  bill  of  exchange  was  drawn 
.by  the  plaintiff,  but  he  is  not  charged  with 
fraud  either  in  the  drawing  or  negotiating  of 
it.  It  would  be  otherwise,  if  it  were  stated 
that  he  caused  the  acceptance  to  be  forged, 
or  obtained  it  by  fraud ;  but  there  is  no 
innuendo  by  which  it  appears  that  any 
fraud  whatever  has  been  practised  by  the 
plaintiff.  Although  it  is  stated,  that  he  is 
the  drawer  of  the  bill,  yet  no  reflection  is 
thereby  cast  on  his  character ;  and,  for  any 
thing  that  appears  to  the  contrary,  he  might 
have  drawn  it  with  the  most  honest  inten- 
tion. It  is  not  even  insinuated  that  the 
acceptance  was  forged  by  him.  If  there 
were  any  circumstances  to  shew,  or  even 
convey  an  idea,  that  the  plaintiff  was  con- 
cerned in  the  fraud,  it  should  have  been 
alleged  in  the  colloquium,  and  explained 
by  innuendo ; — but  there  are  no  such  in- 
nuendos ;  and  we  think  they  could  not 
be  supplied.-  It  is,  therefore,  sufficient  for 
us  to  say,  that  this  is  no  libel  on  the  plain- 
tiff; and  he  could  only  feel  it  to  be  so,  if 
his  character  were  so  bad  or  disreputable  as 
to  induce  the  world  at  large  to  suspect  that 
he  was  implicated  in  the  fraud.  There  is, 
consequently,  no  ground  for  a  new  trial,  and 
this  rule  must  be — 

Discharged* 


(3)  5  Barn.  &  Aid.  642. 

4)  *  Stark.  297. 

5)  1  Bos.  &  Pull.  525. 


* 


1827.  *    >      STOVE LD  AND  ANOTHER  ©. 

May  1C.  3  eade. 

The  defendant,  being  indebted  to  the  plain- 
tiff* Save  n*m  In  *8-S  a  bill  of  exchange  for 
2500/.,  and  a  warrant  of  attorney  to  se- 
cure its  payment ;  tit  1825,  by  a  deed,  re- 
citing that  he  was  indebted  to  the  plaintiff  in 
the  sum  of  5000 /.,  he  gave  a  mortgage  to  se- 
cure that  sum  and  any  future  advances  not 
exceeding  10,0.00/.  In  1826,  the  estate  mart- 
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gaged  was  sold  for  3600/.,  and  the  amount 
of  the  proceeds  paid  to  the  plaintiff;  and  af- 
terwards, in  an  account  stated  between  the 
parties,  the  bill  of  exchange  was  mentioned 
as  an  existing  debt,  and  other  property  was 
mortgaged  to  the  plaintiff  for  further  secu- 
rity, the  bill  not  being  mentioned  in  the  re- 
cital of  the  second  mortgage-deed : — the  plain- 
tiff having  afterwards  signed  judgment,  and 
issued  execution  on  the  warrant  of  attorney, 
the  Court  refused  to  set  it  aside, 

Mr.  Serjeant  Wilde  in  the  last  term  ob- 
tained a  rule  nisi,  that  the  judgment  which 
had  been  entered  up  on  a  warrant  of  at* 
torney  against  the  defendant  in  this  cause, 
and  execution  issued  thereon,  might  be  set 
aside ;  whereon 

Mr.  Serjeant  Bosanquet  shewing  cause, 
the  Court  directed  it  to  be  referred  to  the 
Prothonotary,  who  was  to  report  the  facts 
relating  to  the  question  of  the  application 
of  a  certain  sum  of  money  for  which  the 
judgment  had  been  signed,  in  writing,  to 
the  Court,  and  the  execution  was  to  be 
withdrawn,  in  the  meantime,  the  defendant 
giving  security,  to  the  satisfaction  of  the 
Prothonotary,  for  the  value  of  the  goods 
taken. 

Mr.  Prothonotary  Watlington,  on  a  former 
day  in  this  term,  reported  the  facts  to  the 
Court  as  follows  : — 

The  plaintiffs  were  bankers  to  the  defen- 
dant from  a  time  previous  to  the  making  of 
the  bill  of  exchange  hereafter  mentioned, 
and  continued  as  his  bankers  till  the  28th 
February  1826. 

On  the  5th  December  1822,  a  bill  of  ex- 
change for  2500/.  was  drawn  by  one  Wil- 
liam Upton  upon,  and  accepted  by,  the  de- 
fendant, James  Eade,  and  also  by  his  bro- 
ther, William  Eade.  It  was  payable  two 
months  after  date,  and  not  honoured  when 
it  became  due,  namely  on  the  8th  February 
1823. 

On  the  19th  November  1823,  the  defen- 
dant, James  Eade,  and  his  brother,  William 
Eade,  executed  a  warrant  of  attorney  au- 
thorizing judgment  to  be  entered  up  against 
either,  at  the  suit  of  the  said  plaintiffs,  for 
5000/.  and  costs  of  suit.  Defeazance 
thereon  was  "  to  secure  the  sum  of  2500/., 
and  5  per  cent,  interest  for  the  same,  which 
said  principal  sum  of  2500/.  was  the  amount 


of  a  certain  bill  of  exchange,  drawn  by  one 
William  Upton,  in  favour  of  the  said  plain- 
tiff, upon,  and  accepted  by,  the  said  defen- 
dant James  Eade,  and  William  Eade,  and 
some  time  since  overdue ;  and  it  was  agreed 
that  no  judgment  should  be  entered  up  on  the 
said  warrant  of  attorney,  or  execution  issue, 
unless  default  should  be  made  in  payment 
of  the  said  sum  of  2500/.  and  interest,  to* 
gether  with  costs.1' 

By  indenture,  dated  the  11th  Feb.  1825, 
the  defendant  mortgaged  certain  premises  to 
the  plaintiffs.  This  deed  recited  that  a 
sum  of  5000/.  and  upwards  was  then  due 
to  the  plaintiffs  from  the  defendant  James 
Eade,  and  it  conveyed  to  the  plaintiffs 
certain  freehold  and  copyhold  premises, 
therein  particularly  described,  to  secure  the 
said  sum  of  5000/.,  and  also  the  repay- 
ment of  such  other  advances  as  might  there- 
after be  made  by  the  plaintiffs  to  or  for  the 
defendant's  use,  not  exceeding  10,000/. 
The  deed  contained  a  proviso  for  redemp- 
tion, on  repayment  by  the  defendant  of  the 
above  sums  when  required ;  and  also  a 
proviso  enabling  the  plaintiffs  to  sell,  by 
public  auction  or  private  contract,  any  of 
the  premises  so  mortgaged  as  aforesaid, 
after  giving  the  defendant  six  months'  notice 
to  pay  off  the  above  sum;  and,  after  paying 
all  costs,  charges,  and  expenses  attending 
such  sale,  it  directed  the  residue  of  such 
money  to  be  applied  towards  discharging 
the  principal  monies  due  on  the  security  of 
those  presents  and  interests  thereon. 

It  did  not  appear  that  the  before-men- 
tioned bill  (over-due)  for  2500/.  was  secured 
by  this  mortgage.  By  another  indenture  of 
mortgage,  dated  the  7th  and  8th  November 
1826,  other  premises  were  conveyed  by  the 
defendant  to  the  plaintiffs,  as  a  further  and 
better  security,  with  the  same  powers  and 
provisos,  and  in  the  same  terms,  contained 
in  the  mortgage  deed  of  the  1 1  th  February 
1825. 

No  particular  recital  was  made  in  this 
deed  of  the  debt  of  2500/.  due  from  the 
defendant  to  the  plaintiffs  on  account  of  the 
dishonoured  bill  for  that  amount,  dated  the 
5th  December  1822,  but  this  mortgage  was 
founded  on  an  account  signed  by  both  par- 
ties, in  which  that  debt  was  mentioned. 

Salmon-bridge,  and  another  estate,  part 
of  the  premises  mortgaged  by  the  deed  of 
the  11  th  February  1825,  were  sold  by  the 
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defendant*  with  the  concurrence  of  the 
plaintiffs,  on  the  9th  May  1826,  for  3600/., 
which  sum  was  applied  towards  the  dis- 
charge pf  the  debt  due  to  them  from  the 
defendant. 

Judgment  on  the  warrant  of  attorney  was 
signed  December  1,  1826  (about  three 
weeks  after  the  last  mortgage  was  executed), 
and  execution  afterwards  issued.  The  bill 
for  2500/.  was  never  demanded  or  deliver- 
ed over  to  the  defendant. 

Salmon-bridge  estate  was  sold  between 
the  time  of  executing  the  first  mortgage* 
deed  and  the  second. 

The  plaintiff,  John  Stoveld,  swore,  in 
his  affidavit,  that,  when  the  first  mortgage 
was  executed  (11th  February  1825),  the 
bill  of  exchange  for  2500/.  was  not  de- 
livered up  to  the  defendant,  nor  was  the 
warrant  of  attorney  cancelled,  nor  did  the 
defendant  require  the  same;  and  if  he  had 
required  it,  the  plaintiffs  would  have  refused 
to  comply  with  such  request,  it  being  well 
known  and  understood,  that  the  two  trans- 
actions were  wholly  distinct  and  not  at  all 
connected  with  each  other ;  and  that  such 
bill  of  exchange  for  2500/.,  and  such  war- 
rant of  attorney,  were  neither  of  them 
mentioned  in  such  first  mortgage,  and  such 
running  account.  Previous  to  the  execu- 
tion of  the  second  mortgage,  (7th  and  8th 
Novembejr  18&G)  a  debtor  and  creditor  ac- 
count had  been  delivered,  and  signed  by 
the  plaintiff  John  Stoveld,  and  also  by  the 
defendant,  in  which  the  debt  due  upon  the 
bill  of  exchange  for  2500/.,  for  the  first 
time,  formed  a  part  The  balance  admitted 
to  be  due,  on  this  account,  from  the  defen- 
dant to  the  plaintiffs,  was  5263/.  6*.  9d. ;  and 
in  which  account,  the  sum  of  2500/.,  the 
amount  of  the  bill  of  exchange,  was  the 
earliest  sum  that  became  due  from  the  de- 
fendant to  the  plaintiffs. 

The  second  mortgage  followed  this  ac- 
count The  plaintiff,  John  Stoveld,  does  not 
swear,  if  the  defendant  had  demanded  the 
bill  of  exchange  for  2500/.  to  have  been 
delivered  up,  and  the  warrant  of  attorney 
to  have  been  cancelled,  when  such  second 
mortgage  was  executed,  that  he  would  then 
have  refused  to  comply  with  such  request 

The  second  mortgage  was  prepared  by 
the  plaintiff's  solicitor,  without  any  profes- 
sional man  attending  on  the  part  of  the  de- 
fendant at  the  time  it  was  executed. 


Mr.  Serjeant  Bosanquet  shewed  cause,  on 
a  former  day  in  this  term,  contending,  that 
neither  the  warrant  of  attorney,  nor  the  bill 
for  2500/.  was  discharged,  and  therefore, 
that  the  execution,  according  to  Clayton's 
case,(l)  must  stand;  that,  although  a 
payment  of  money  made  generally,  on  ac- 
count, must  be  applied  to  the  liquidation  of 
debts  in  their  order  of  priority ;  yet  that  here, 
the  sum  paid  in  by  the  defendant  must  be 
taken  to  have  been  paid  in  on  account  of 
the  sums  due  under  the  first  mortgage,  in 
which  the  2500/.  due  on  the  bill  is  not  men- 
tioned ;  and  that  nothing  had  been  paid  in 
on  the  second  mortgage,  and  that  there  was 
no  ground  for  saying  that  the  warrant  of 
attorney  was  merged  in  the  mortgages. 

Mr.  Serjeant  Wilde  and  Mr.  Serjeant 
Spankie  (contra)  argued  that  the  warrant  of 
attorney  was  discharged  by  the  higher  se- 
curities, vis.  the  mortgages  ;  and  they  con- 
tended that  such  was  clearly  the  intention 
of  the  .parties ;  and  that  the  payment,  by 
the  sale  of  the  property  under  the  first 
mortgage,  not  having  been  appropriated  to 
any  specific  item  in  the  account,  must,  ac- 
cording to  Clayton* s  case,  be  applied  to  the 
first,  which  was  the  bill  of  exchange  for 
2500/. 

Cur.  ado.  vult. 

The  judgment  of  the  Court  was  now 
delivered  by — 

Lord  Chief  Justice  Best. — This  was  a 
motion  to  set  aside  an  execution  on  a  judg- 
ment entered  up  under  a  warrant  of  attorney, 
and  this  case  has  been  referred  by  the 
Court  to  the  Protlionotary.  Upon  his  re- 
port it  has  been  contended,  that  at  the  time 
of  the  execution,  no  debt  was  due  on  ac- 
count of  the  bill  of  exchange  for  2500/. 
for  which  the  warrant  of  attorney  was  given, 
that  sum  forming  the  first  item  in  an  ac- 
count rendered  between  the  parties,  on 
which  8600/.  has  been  paid  to  the  plaintiff* 
generally.  It  has  likewise  been  fiontended, 
that  the  security  in  question  merged  in  the 
mortgages,  they  being  the  higher  security ; 
and  that  there  was  evidence  that  the  inten- 
tion of  the  parties  was,  that  it  should  be 
given  up  on  the  execution  of  the  latter  se- 
curities.    We  have  been  referred  to  Clay- 

(1)  1  MttiT.tfX, 
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ton's  case,  and  to  the  rule  there  laid  down, 
that,  where  there  is  an  account  of  several 
items,  and  money  is  paid  on  the  account 
generally,  and  without  any  specific  appro- 
priation being  made,  such  money  must  be 
applied  to  the  discharge  of  the  several 
items  in  their  order  of  priority.  But,  if 
there  be  any  circumstance  to  shew  that  the 
payment  was  intended  in  discharge  of  any 
particular  item,  the  rule  does  not  apply. 
The  same  rule  obtains  in  the  civil  law. 
Sir  William  Grant,  in  Clayton's  case,  (2)  said, 
"  The  leading  rule  with  regard  to  the  option 
given,  in  the  first  place,  to  the  debtor,  and  to 
the  creditor  in  the  second,  we  have  taken  lite* 
rally  from  thence.  But,  according  to  that  law, 
the  election  was  to  he  made  at  the  time  of  pay- 
ment, as  well  in  the  case  of  the  creditor,  as  in 
that  of  the  debtor :  tit  re  prasenti ;  hoc  est,  sto» 
tkn  otquesohUumest:  c&ierum  posted)  non  per- 
mUtitur.  (3)  If  neither  applied  the  payment, 
the  law  made  the  appropriation  according  to 
certain  rules  of  presumption,  depending  on 
the  nature  of  the  debts,  or  the  priority  in 
which  they  were  incurred  ;  and,  as  it  was 
the  actual  intention  of  the  debtor,  that 
would,  in  the  first  instance,  have  governed ; 
so  it  was  his  presumable  intention  that  was 
first  resorted  to  as  the  rule  by  which  the 
application  was  to  be  determined.  In  the 
absence,  therefore,  of  any  express  decla- 
ration by  either,  the  inquiry  was,  what  ap- 
plication would  be  most  beneficial  to  the 
debtor.  The  payment  was,  consequently, 
applied  to  the  most  burthensome  debt;  to 
one  that  carried  interest,  rather  than  to 
that  which  carried  none ;  to  one  secured  by 
a  penalty,  rather  than  to  that  which  rested 
on  a  simple  stipulation;  and,  if  the  debts 
were  equal,  then  to  that  which  had  been 
first  contracted : — In  his  qua  prcesenti  die 
debentur,  constat,  quoties  indistinct*  quid  sol' 
vtiur,  in  graviorem  causam  videri  solutum: 
ft  autem  nulla  pr&gravet — id  est,  si  omnia 
nomina  stmiliafuerint — in  antiquiorem." 

This  case,  however,  is  distinguishable ; 
there  is  nothing  illegal  in  a  party's  holding 
two  securities,  and  here  there  is  no  suffi- 
ciently apparent  intent  that  the  first  security 
should  be  recalled  by  the  second. 

Rule  discharged. 

(f)  1  Mem.  605. 

(3)  Dig.  Lib.  46,  tit.  3,  Qn.  1,  S. 


7'     I 
16.  S 


NIGHTINGALE  V.  BARNARD. 


Vol.  V.  C.P. 


1827 
May 

Where  a  verdict  had  been  taken  for  the 
plaintiff,  at  the  trial  of  a  cause,  for  nominal 
damages,  subject  to  the  award  of  an  arbi- 
trator;  and  the  latter  afterwards,  by  his 
award,  ordered  the  verdict  to  be  entered  for 
38*.,  the  debt  having  been  reduced  to  that 
sum  by  part  payment  before  action  brought, 
— the  Court  ordered  a  suggestion  to  be  entered 
on  the  roll,  to  deprive  the  plaintiff  of  costs, 
under  the  Middlesex  Court  of  Conscience 
Act. 

This  was  an  action  to  recover  8/.  4*.  for 
goods  sold  and  delivered  ;  and,  at  the  trial, 
a  verdict  was  taken  for  the  plaintiff  for  no- 
minal damages,  subject  to  the  award  of  an 
arbitrator,  the  costs  to  abide  the  event. 
The  arbitrator  found,  that,  before  the  com- 
mencement of  the  action,  the  plaintiff's  de- 
mand had  been  reduced  by  payment  of  part, 
and  he  directed  the  verdict  to  be  entered 
for  K  18*. 

Mr.  Serjeant  Wilde  having  obtained  a 
rule  nisi  to  enter  a  suggestion  on  the  roll, 
under  the  Middlesex  Court  of  Conscience 
Act,  (1)  for  die  purpose  of  depriving  the 
plaintiff  of  costs, — 

Mr.  Serjeant  Taddy  now  shewed  cause, 
contending,  that  the  defendant  was  not  in  a 

(1)  23  Geo.  2.  c.  33 ;  by  s.  1.  of  which  it  is 
enacted,  "  that  it  shall  and  may  be  lawful  to 
and  for  the  suitors  of  the  County  Court  of 
Middlesex,  together  with  the  county  clerk  of 
the  said  county,  in  County  Court  assembled, 
or  the  major  part  of  them  the  said  county 
clerk  and  suitors  so  assembled,  upon  any  plaint 
to  be  entered  in  the  said  County  Court,  in  any 
suit  where  the  debt  or  damages  shall  not 
amount  to  the  sum  of  40*.,  to  proceed  in  a  sum- 
mary way,  and  from  time  to  tune  to  make  such 
order  or  decree,  orders  or  decrees,  as  shall  seem 
to  them,  or  the  major  part  of  them  so  assembled, 
to  be  just  and  agreeable  to  equity  and  good  con- 
science.'* And  by  s.  19,  "that,  in  case  any  ac- 
tion of  debt,  or  action  upon  assumpsit,  shall 
be  commenced  and  prosecuted  in  any  of  his 
Majesty's  courts  of  record  at  Westminster, 
and  the  defendant  or  defendants,  at  the  time 
of  such  action  brought,  shall  live  or  reside  in 
the  said  county  of  Middlesex,  and  be  liable  to 
be  summoned  to  the  said  County  Court,  and 
the  jury,  upon  the  trial  of  the  cause,  shall  find 
the  damages  for  the  plaintiff  under  the  value 
of  40s.,  unless  the  Judge  shall,  in  open  court, 
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situation  to  make  this  motion,  inasmuch  as 
the  parties  had,  by  the  agreement,  consented 
that  the  costs  should  abide  the  event  of  the 
award;  and  he  cited  the  case  of  M'Collam 
v.  Carr,  (2)  where  the  Court  refused  to  al- 
low a  suggestion  to  be  entered  under  this 
act,  the  original  debt  having  been  reduced 
below  40*.  upon  a  balance  of  accounts. 

By  the  Court. — The  statute  23  Geo.  2. 
c.  3#,  which  gives  the  Middlesex  County 
Court  a  jurisdiction  in  certain  cases  where 
the  debt  or  damages  sought  to  be  reco- 
vered shall  not  amount  to  40*.,  directs, 
that  if  any  action  of  debt,  or  action  upon 
assumpsit,  shall  be  commenced  and  prose- 
cuted in  any  of  his  Majesty's  courts  of  re- 
cord at  Westminster,  and  the  jury,  upon 
the  trial  of  such  cause,  shall  find  the  da- 
mages for  the  plaintiff  under  the  value  of 
40*.,  unless  the  Judge  shall  certify,  no  costs 
shall  be  awarded  to  the  plaintiff.  A  set-off, 
reducing  the  demand,  has  been  holden  not 
to  be  within  this  act,  for  the  plaintiff  may 
be  ignorant  of  the  amount  of  the  defendant's 
set-off;  but,  if  the  debt  be  reduced  by  pay- 
ment, he  must  be  cognizant  of  it.  The  case 
of  M'Collam  v.  Carr  was  decided  chiefly  on 
the  ground  that  the  contract  between  the 
parties  was  made  on  the  high  seas :  and, 
although  Lord  Chief  Justice  Eyre  there 
said,  he  should  pause  upon  such  a  case, 
since  the  most  intricate  point  in  accounts 
between  merchant  and  merchant  might,  by 
this  means,  come  to  be  decided  in  the  county 
court;  yet,  in  Bateman  v.  Smith,  (3)  which 
was  also  a  decision  on  this  statute,  and 
where  the  sum  demanded  was  reduced  by 
a  plea  of  infancy,  Lord  Ellenborough  said, 
"  It  is  assuming  the  whole  question  here,  to 
say  that  the  original  debt  was  above  40*., 
for  the  jury  have  found  the  damages  to  be 
under  40*.  which  entitles  the  defendant  to 
recover  double  costs  by  the  very  words  of 
the  act  under  consideration."     In  Clarke  v. 

certify,  on  the  back  of  the  record,  that  the 
freehold  or  title  to  the  plaintiff's  land  princi- 
pally came  in  question,  or  that  an  act  of  bank- 
ruptcy principally  came  in  question,  at  such 
trial,  then  and  in  such  case  no  costs  shall 
be  awarded  to  the  plaintiff,  but  the  defendant 
shall  be  entitled  to,  and  recover,  double  costs 
of  suit." 

(t)  l  Bot.  &  Pal.  9t$. 
(3)  14  Eafft,301. 


Askew  (4)  the  authority  of  M'CoUam  v. 
Carr  was  questioned;  there  the  debt  was 
reduced,  by  part  payment,  below  40*.,  and 
it  was  held  to  be  within  the  6th  section  of 
the  22  Geo.  2.  c.  47,  which  is  similar  in  its 
operation  to  the  section  of  the  act  on  which 
this  motion  is  founded. 

Rule  absolute. 
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May  18 

Where  a  witness,  called  for  the  defendant 
at  the  trial,  was  rejected  on  the  ground  of 
his  being  interested,  he  having  refuted  to  rr- 
lease  his  interest ;  and  he  afterwards  swore 
that  he  had  not  understood  the  meaning  of 
the  question  put  to  him,  and  was  ready  then 
to  release,  but  there  was  no  affidavit  of  me- 
rits, — the  Court  refused  to  grant  a  new 
trial. 

This  was  an  action  by  a  seaman,  against 
the  owner  of  a  whaler,  for  wages. 

At  the  trial,  before  the  Lord  Chief  Jus- 
tice, at  the  Sittings  in  London  after  the  last 
term,  it  appeared  that  the  plaintiff  had 
been  taken  on  board  the  ship  by  the  captain 
at  New  Zealand,  and  had  served  on  board 
for  ten  months.  On  the  part  of  the  defen- 
dant, the  captain  was  called,  and,  being 
found  to  be  interested,  was  asked  if  he 
would  release  his  interest;  which  he  re- 
fused to  do.  A  verdict  was  accordingly 
taken  for  the  plaintiff. 

Mr.  Serjeant  Wilde  having  obtained  a 
rule  for  a  new  trial,  on  an  affidavit,  by  the 
captain,  stating,  that  he  did  not  understand 
the  meaning  of  the  question  put  to  him  at 
the  trial,  as  to  releasing  his  interest ;  that 
he  was  now  ready  to  release  it,  though,  in 
fact,  he  had  no  interest — his  recompense  as 
captain  consisting  of  a  certain  portion  of 
the  oil  obtained  in  the  voyage ;  and  that, 
by  the  practice  of  the  trade,  the  owner 
could  not  set  any  charge  against  that  por- 
tion. Affidavits  were  also  made  by  the  de- 
fendant, and  by  another  person,  to  a  similar 
effect.  The  defendant  did  not  however 
swear  to  merits. 

Mr.  Serjeant  Toddy  now  shewed  cause, 
on  an  affidavit  by  the  plaintiff,  which  stated, 

(4)  8  East,  *8. 
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that  the  defendant  had,  upon  one  occasion, 
referred  him  to  the  ship's  husband  for  pay- 
ment, though  he  afterwards  refused  to  pay 
him,  and  said,  that,  if  he  recovered  at  law, 
he  would  deduct  the  amount  from  the  cap- 
tain's share  of  the  oil.  It  was  also  sworn, 
that,  when  an  additional  hand  was  taken  on 
board  to  assist  in  the  course  of  a  voyage,  it 
was  the  practice  to  charge  the  expense  of 
his  wages  against  the  oil  to  be  divided  be- 
tween the  captain  and  crew. 

By  the  Court. — The  nature  of  the  release 
required  from  the  captain  was  sufficiently 
explained  to  him  at  the  trial.  We  cannot 
disturb  the  verdict  upon  such  an  affidavit, 
when,  from  the  absence  of  any  allegation  as 
to  merits,  the  result  of  the  second  trial 
would  not  in  all  probability  differ  from  the 
first,  as  it  must  depend  on  a  witness  who 
would  go  into  the  box  under  such  suspi- 
cious circumstances. 

Rule  discharged. 


fSPBATT    AND    ANOTHER,    ASSIQ- 
1827.        1        NEES  OF  LYNCH,  A  BANKRUPT, 

May  18.  "i     ».  hobhouse,  bart.  and  o- 

V       THERS. 

L.  was  possessed  of  the  lease  of  a  public- 
house,  which  was  deposited  with  the  defendants 
as  security  for  1275/.  due  to  them  from  L.— 
T.,  having  a  sum  of  650/.  in  the  hands  of  the 
defendants,  agreed  with  L,  to  purchase  his 
lease  for  1690/.,  but,  he  not  having  sufficient 
to  complete  the  purchase,  the  defendants  con- 
sented to  advance  the  sum  required,  retaining 
the  lease  as  security.  L.f  T.,  and  one  D.,  a 
clerk  of  the  defendants,  met  to  effect  the 
transfer,  when  T.  drew  a  draft  on  the  defen- 
dants in  favour  of  L.  for  1690/.,  which  was 
handed  over  to  D.,  who,  on  L.'s  executing  the 
transfer  to  T.,  gave  him  a  draft  on  the  de- 
fendants for  414/.,  the  difference  between  the 
amount  of  their  debt,  and  that  of  the  purchase' 
money.  L.  had  committed  an  act  of  bank- 
ruptcy, and  the  defendants  received  notice 
from  a  creditor  not  to  pay  the  draft,  as  a 
docket  would  be  struck  against  him.  The 
defendants  refused  to  pay  the  draft  when  pre- 
sented, but  they  afterwards  paid  it  under  an 
indemnity ; — Held,  that  the  assignees  of  L. 
might  recover  the  amount  against  the  defen- 


dants in  an  action  for  money  had  and  received; 
and  that  the  defendants  had  sufficient  notice 
of  L.'s  bankruptcy. 

This  was  an  action  of  assumpsit,  brought 
by  the  plaintiffs,  as  assignees,  for  money 
had  and  received  to  their  use  by  the  defen- 
dant. The  facts  proved  at  the  trial,  before 
the  Lord  Chief  Justice,  at  the  Sittings  in 
London  after  the  last  term,  were  as  fol- 
lows : — 

The  bankrupt,  Lynch,  held  the  lease  of 
a  public-house  called  the  Crooked  Billet, 
and,  being  indebted  to  the  defendants,  his 
brewers  (carrying  on  business  under  the 
firm  of  Whitbread  &  Co.),  in  the  sum  of 
1275/.  14s.  7d.t  deposited  the  lease  in  their 
hands  as  a  security.  He  afterwards  sold  his 
interest  to  one  Temprell.  On  account  of 
the  purchase,  Temprell,  on  the  6th  October 
1 826,  stood  indebted  to  Lynch  in  the  sum 
of  1690/.  Ss.  lid.  The  defendants  then 
held  in  their  hands  650/.  belonging  to  Tem- 
prell, and  agreed  to  advance  him  1040/. 
3s.  lid.  to  enable  him  to  complete  the  pur- 
chase. Temprell  and  Lynch,  and  one  Dod- 
son,  a  clerk  of  the  defendants,  then  met 
together,  and  Temprell  drew  a  check  upon 
the  defendants  in  favour  of  Lynch  for  the 
amount  of  the  purchase-money,  which  was 
handed  to  Dodson,  who,  on  Lynch's  exe- 
cuting the  transfer  of  the  public-house  to 
Temprell,  gave  him  (Lynch)  a  draft  on 
Whitbread  &  Co.  for  414/.  8*.  6d.  Thus, 
in  effect,  the  defendants  received  payment 
from  Lynch  of  the  sum  originally  due  to  them 
from  him,  and  they  continued  to  hold  the 
lease  as  security  for  the  sum  advanced  to 
Temprell. 

Lynch  having  committed  acts  of  bank- 
ruptcy in  July  and  September,  a  clerk  of 
one  of  his  creditors,  on  the  above  6th  Oc- 
tober, gave  Dodson,  the  defendants'  clerk, 
notice  not  to  pay  the  above  draft  to  Lynch, 
as  a  docket  would  be  struck  against  him  ; 
in  consequence  of  which  notice,  the  draft 
was  refused  payment  when  presented  the 
next  day ;  but  the  defendants  afterwards 
paid  it  under  an  indemnity.  A  docket  was 
struck  against  Lynch  on  the  11th  of  Oc- 
tober, and  a  commission  thereupon  issued 
against  him  on  the  1 8th. 

His  Lordship  left  it  to  the  jury  to  say, 
whether  or  not  the  defendants,  before  pay- 
ing the  draft,  had  received  notice  of  Lynch's 
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having  committed  an  act  of  bankruptcy ; 
and  whether  or  not  the  transaction  between 
TempreU,  Lynch,  and  the  defendants'  clerk 
was  equivalent  to  a  passing  of  money.  The 
jury  found  for  the  plaintiffs,  damages  414/., 
and  that  the  transaction  was  equivalent  to 
the  passing  of  money. 

Mr.  Serjeant  Wilde  obtained  a  rule,  call- 
ing on  the  plaintiff  to  shew  cause  why  that 
verdict  should  not  be  set  aside  and  a  non- 
suit entered,  or  a  new  trial  had,  on  the 
grounds,  that  the  transaction  did  not  amount 
to  a  receipt  of  money  to  the  use  of  Lynch ; 
and  that  the  defendants  had  no  notice  of  the 
act  of  bankruptcy  committed  by  Lynch,  or 
that,  if  they  had,  they  might,  on  the  autho- 
rity of  Wilkins  v.  Casey,  (1)  after  notice, 
lawfully  pay  a  check  given  before  notice. 

Mr.  Serjeant  Taddy  shewed  cause. — 
Notice  of  the  act  of  bankruptcy  was  given 
to  the  defendants  in  time  to  prevent  their 
paying  the  draft.  It  was  not  necessary 
that  they  should  have  had  formal  notice  of 
the  commission ;  for,  according  to  the  case 
of  King  v.  Leith,  (2)  it  was  sufficient  that 
they  had  probable  grounds  for  believing 
Lynch  to  be  a  bankrupt.  Their  knowledge 
of  the  fact  is  clear,  from  their  having  at  first 
altogether  refused  to  pay  the  draft,  and  their 
afterwards  paying  it  under  an  indemnity. 
Wilkins  v.  Casey  is  altogether  distinguish- 
able from  this,  for  there  a  broker  had  ac- 
cepted a  bill  of  exchange,  before  notice  of 
any  act  of  bankruptcy,  for  goods  sold  to  his 
principal,  and  the  bill  was  afterwards  ho- 
noured ;  and  Lord  Kenyon  held,  that  the 
receipt  of  the  acceptance  by  the  vendor  was 
equivalent  to  payment. 

Mr,  Serjeant  Wilde,  contra. — The  money 
in  the  hands  of  the  defendants,  out  of  which 
the  draft  in  question  was  to  be  paid,  was 
not  the  money  of  Lynch,  but  that  of  Tem- 
prell ;  nor  could  Lynch  have  sued  the  de- 
fendants for  it.  The  whole  affair  amounted 
in  effect  to  a  loan  to  TempreU,  and  a  pay- 
ment by  TempreU  to  Lynch,  through  the 
agency  of  the  defendants,  of  414/.  There 
must,  according  to  the  late  bankrupt  act, 
be  an  actual  notice  of  an  act  of  bankruptcy 
n  order  to  charge  parties  for  payment  s  made 
o  the  bankrupt.  Mere  notice  of  a  docket 
does  not  amount  to  such  notice.     In  the 

(1)  7  Tern  Rep.  711. 
(*)  %  Term  Rep.  141. 


case  of  Sotverby  v.  Brooks,  (3)  the  issuing 
of  a  commission  was  held  not  to  be  of  itself 
a  sufficient  notice  of  an  act  of  bankruptcy. 

By  the  Court. — This  was  an  action  brought 
by  the  assignees  of  one  Lynch,  a  bankrupt, 
to  recover  from  the  defendants  414/.  paid 
by  them  to  Lynch  after  his  bankruptcy. 
It  has  been  contended  that,  under  the  cir- 
cumstances, an  action  for  money  had  and 
received  would  not  lie.     On  the  authority 
of  many  cases,  however,  I  am  of  opinion, 
that  this  action  may  be  maintained.     It  has 
been  said  that  this  was  the  money  of  Tem- 
preU. But,  when  the  negotiation  was  ended, 
the  defendants  clearly  held  it  for  the  bank- 
rupt ;  and,  according  to  all  the  cases,  that 
which  has  been  treated  as  money  by  the 
parties,  must  be  so  treated  also  by  the  Court. 
The  case  of  Wilson  v.  Coupland  (4)  is  pre- 
cisely in  point:  there  the  plaintiffs  were 
creditors,  and  the  defendants  debtors,  to 
Taillasson  and  Co.  for  money  had  and  re- 
ceived, and  an  arrangement  was  made,  by 
consent  of  all  the  parties,  that  the  defen- 
dants should  pay  the  plaintiffs  the  debt  due 
from  them  to  Taillasson  and  Co. ; — and  it 
was  held,  that  the  plaintiffs  might  sue  the 
defendants  as  for  money  had  and  received. 
Here  TempreU  had  agreed  to  pay  the  bank- 
rupt 1690/.  3s.  lid.,  and,  he  having  only 
6501.  (which  was  in  the  defendants'  hands), 
the  defendants  consented  to  advance  him  the 
remainder.     The  bankrupt  owed  the  defen- 
dants  12751.  14*.  Id.,  it  was  agreed  be- 
tween the  parties  that  the  defendants  should, 
after  deducting  the  amount  of  their  claim, 
pay  the  balance  of  the  purchase-money  to 
the  bankrupt,  and  thus  hold  TempreU  their 
debtor  for  the  sum  virtually  advanced  to 
him.     The  defendants  then  clearly  became 
the  holders  of  414/.  to  the  use  of  the  bank- 
rupt.    The  plaintiffs,  therefore,  may  main- 
tain this  action,  unless,  according  to  the  late 
acts,  the  defendants  have  parted  with  this 
money  without  having  had  sufficient  notice 
of  an  act  of   bankruptcy  committed  by 
Lynch.     The  case  of  Wilkins  v.  Casey  lias 
no  bearing  on  the  present;  for  here  the 
draft  was  a  mere  memorandum.  Although 
notice  of  a  docket  may  not  of  itself  be  a 
sufficient  notice  of  bankruptcy,  yet  such  a 
notice,  coupled  with  the  fact  of  the  deien- 

(3)  4  Barn.  &  Aid.  5*3. 

(4)  5  Bun.  fc  Aid.  2*8. 
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danta*  having  first  refused  to  pay  the  draft 
when  presented  on  the  part  of  Lynch,  and 
their  having  afterwards  paid  it  under  an  in* 
detnnity,  was  ample  evidence  from  which  a 
jury  might  infer  that  they  were  duly  ap- 
prised of  Lynch's  having  committed  an  act 
of  bankruptcy.  We  therefore  think  this 
rule  must  be— 

Discharged* 


1827.       )     DUNK,  A89IGNEE  &C.  V.  LOWE, 

May  19.  3  gent,  one  &c. 

On  a  replevin  bond,  taken  by  the  sheriff 
under  the  lUh  Geo.  %.  c.  19.  s.  23,  the  fol- 
lowing memorandum  was  written — "  W.  Q. 
maketh  oath  and  saith,  that  the  goods  and 
chattels  mentioned  in  and  referred  to  by  this 
bond,  are  of  the  full  value  of  49/.  16*.  and 
no  more,  according  to  the  best  of  this  depo- 
nent's skill  and  judgment ;" — Held,  that  an 
affidavit  stamp  was  not  necessary. 

This  was  an  action  of  debt  by  the  assig- 
nee of  a  replevin  bond.  The  issues  joined 
on  the  pleadings  were — 

First,  non  est  factum;  and  secondly,  that 
the  value  of  the  goods,  mentioned  in  the 
condition  of  the  supposed  writing  obliga- 
tory, was  not  ascertained  by  the  oath  of 
a  credible  witness,  duly  sworn  according  to 
the  statute. 

At  the  trial,  at  the  Middlesex  Sittings 
after  last  Hilary  term,  before  the  Lord 
Chief  Justice,  the  attesting  witness  proved 
the  execution  of  the  bond ;  and  the  under* 
sheriff  proved  that  Gibhs,  the  broker  who 
valued  the  goods,  had  been  duly  sworn  by 
him  as  to  their  value.  The  following  me- 
morandum appeared  in  the  margin  of  the 
bond. 

"  William  Gibbs,  of  No.  9,  Bream's- 
buildings,  Chancery-lane,  in  the  county  of 
Middlesex,  broker,  maketh  oath  and  saith, 
that  the  goods  and  chattels  mentioned  in 
and  referred  to  by  this  bond,  are  of  the 
full  value  of  49/.  16s.  and  no  more,  accord- 
ing to  the  best  of  this  deponent's  skill  and 
judgment.  Dated  the  3rd  day  of  May 
1819. 

William  Gibbs.1' 


On  the  part  of  the  defendant,  it  was  ob- 
jected, that  this  memorandum,  being  in  the 
form  of  an  affidavit,  should  have  had  an 
affidavit  stamp.  A  verdict  was  taken  for 
the  plaintiff,  leave  being  reserved  to  the 
defendant  to  move  to  set  it  aside. 

Mr.  Serjeant  Bosanquet  having  obtained 
a  rule  nisi  to  that  effect, — 

Mr.  Serjeant  Wilde  now  shewed  cause, 
and  contended,  that  the  execution  of  the 
bond  was  of  itself  conclusive  evidence, 
against  the  defendant,  that  the  value  of  the 
goods  had  been  regularly  ascertained  ;  that 
the  defendant  was  estopped  from  saying 
that  the  broker  had  not  been  duly  sworn; 
and  that,  as  the  writing  in  the  margin  of 
the  bond  was  a  mere  memorandum,  and  not 
an  affidavit,  no  stamp  was  requisite. 

Mr.  Serjeant  Bosanquet,  in  support  of  the 
rule,  submitted,  that  the  writing  was,  to  all 
intents  and  purposes,  an  affidavit,  and,  as 
such,  should  not  have  been  received  in  evi- 
dence without  the  proper  stamp. 

By  the  Court. — This  question  arises  on 
the  23rd  section  of  the  11  Geo.  2.  c.  19, 
which  enacts,  that  officers  having  authority 
to  grant  replevins,  shall  take  a  bond  in 
double  the  value  of  the  goods  distrained, 
such  value  to  be  ascertained  by  the  oath  of 
one  or  more  credible  witness  or  witnesses 
.not  interested  in  the  goods  or  distress.  There 
is  nothing  in  the  act  requiring  any  affidavit 
in  writing.  The  writing  here  does  not 
amount  to  an  affidavit ;  it  is  no  more  than 
a  minute  of  the  fact  of  the  broker's  having 
been  sworn. 

Rule  discharged. 


1827.     7 
[ay  19.  j 


HOOKER    V.    HALCOMB    AND 
OTHERS. 


May 

In  an  action  of  trespass,  for  assaulting  and 
imprisoning  the  plaintiff,  the  defendant  plead* 
ed,  that  the  plaintiff  was  wilfully  trespassing 
and  breaking  down  his  hedges,  wherefore  he 
apprehended  him,  and  took  him  before  a  jus- 
tice. The  plaintiff' replied,  that  he  entered 
the  land  and  broke  down  the*  hedges  in  the 
assertion  of  a  right  of  way ;  traversing  thai 
he  did  so  wilfully,  or  for  any  other  purpose 
than  in  the  exercise  of  such  right.     The  «fe- 
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fendant  rejoined,  that  the  plaintiff  was  in  the 
act  of  committing  wilful  damage,  $c.  to  him, 
the  defendant : — Held,  thai,  upon  this  issue, 
evidence,  as  to  the  right  of  way  claimed  fry 
the  plaintiff,  might  be  given  in  order  to  shew 
quo  animo  the  plaintiff  entered  the  locus  in 
quo. 

This  was  an  action  of  trespass,  for  as- 
saulting the  plaintiff,  seizing  him,  dragging 
him  about,  taking  him  into  custody,  and 
forcing  him  to  go  ten  miles  in  a  cart,  &c. 
antf  imprisoning  him  for  twenty-four  hours. 

The  defendants  in  their  third  plea  stated— 
That  the  defendant  Halcomb  was  the  owner 
of  certain  closes,  called,  &c,  into  which,  at 
the  time  when  &c,  the  plaintiff  wrongfully 
and  wilfully  broke  and  entered,  with  a 
waggon  and  three  horses,  and  wilfully  broke 
down,  prostrated,  damaged,  and  spoiled  part 
of  the  hedges  of  the  same  closes ;  wherefore 
Halcomb,  so  being  possessed  of  the  same 
closes,  and  the  other  defendants,  by  his  au- 
thority, gently  laid  their  hands  on  the  plaintiff, 
to  carry  him  before  some  justice  of  the  peace 
for  the  county,  to  answer  the  premises,  and 
be  dealt  with  according  to  law ;  and,  be- 
cause no  such  justice  was  to  be  found  near 
the  close,  compelled  the  plaintiff  to  go  to 
the  house  of  one  F.  Craven,  being  such  a 
justice  as  aforesaid ;  and  because  the  de- 
fendants, when  they  arrived  at  the  house  of 
Craven,  were  informed  by  a  servant,  by  the 
order  of  Craven,  that  he  (Craven)  would 
tot  hear  them  that  day,  and  because  it  was 
late  in  the  evening,  the  defendants  then,  at 
the  plaintiff's  request,  released  him  out  of 
their  custody. 

To  this  plea  the  plaintiff  replied — That, 
at  the  time  when  &c,  he  claimed  to  have, 
and  reasonably  thought  he  was  entitled  to 
have  and  use,  and  that  there  existed,  a  com- 
mon public  highway  over  the  closes  in 
which  &c.  in  the  third  plea  mentioned,  and 
called  &c,  for  all  the  liege  subjects  of  our 
Lord  the  King  to  pass  and  repass ;  and,  in 
the  exercise  of  such  claim  of  right  of  way, 
the  plaintiff  had,  with  the  full  knowledge  of 
the  defendants,  passed  and  repassed,  on 
foot,  and  with  carriages,  at  divers  times 
before  the  time  when  &c :  wherefore, 
having  occasion  to  use  the  way  so  by  him 
claimed  as  aforesaid,  and,  at  the  said  time 
when  &c,  claiming  such  right,  and  believing 
that  he  had  it*  the  plaintiff  passed  and  re- 


passed, with  his  waggon  and  hones,  over  the 
closes,  in  which  &c.  in  the  third  plea  mention- 
ed; and  because  the  fences  in  the  third  plea 
mentioned  were  obstructing  the  highway, 
so  that  the  plaintiff  could  not  pass  without 
breaking  down  a  small  part  of  them,  the 
plaintiff,  in  order  to  remove  the  obstruction, 
and  not  for  the  purpose  of  doing  wilful 
damage,  broke  down  the  said  part  of  the 
said  fences,  doing  no  unnecessary  damage ; 
which  were  the  same  supposed  wilful  tres- 
pass and  damage  in  the  third  plea  mention- 
ed ;  and  the  plaintiff  continued  in  the  close 
endeavouring  to  make  a  way  for  himself, 
his  cattle,  and  carriages,  and  to  daim  the 
right  of  way,  until  the  defendants,  at  the 
time  when  &c,  of  their  own  wrong,  com- 
mitted the  trespasses  in  the  introductory 
part  of  the  third  plea  mentioned — travers- 
ing that  the  trespasses  were  wilfully  com- 
mitted, or  for  any  other  purpose  than  in  the 
exercise  of  the  plaintiff's  claim  of  right  of 
way,  and  new  assigning  a  longer  imprison- 
ment than  that  justified. 

Rejoinder  to  the  replication. — That,  at 
the  time  when  &c,  the  plaintiff  was  in  the 
act  of  committing  wilful  damage,  injury, 
and  spoil,  to  and  upon  the  said  close,  and 
the  hedges  thereof;  whereupon  issue  was 
joined. 

There  was  a  demurrer  to  the  new  assign- 
ment, but  it  was  not  argued. 

At  the  trial,  before  Mr.  Justice  Burrough, 
at  the  last  assizes  for  Salisbury,  it  appeared, 
that  there  had  been,  until  within  the  last 
three  or  four  years,  a  public  road  over  the 
closes  in  question,  which  had  been  stopped 
up  by  Halcomb ;  that  the  plaintiff,  claiming 
a  right  of  way  over  the  road,  broke  down 
a  hedge  which  had  been  planted  by  Hal- 
comb at  one  end  of  it,  and,  having  entered, 
was  in  the  act  of  removing  the  hedge  at  the 
other  end,  when  Halcomb,  with  the  assis- 
tance of  four  of  his  servants,  seised  him, 
and,  putting  him  in  a  cart,  carried  him  to  a 
justice  of  die  peace,  who  resided  at  a  dis- 
tance of  nine  or  ten  miles ;  but,  it  being 
late  at  night,  the  justice  refused  to  hear  the 
parties,  desiring  them  to  appear  before  him 
the  next  morning.  The  plaintiff,  on  his 
promising  to  appear  the  next  day,  was  then 
released.  The  following  morning  he  at- 
tended before  the  magistrate,  and  waited 
some  hours,  but  Halcomb  did  not  appear. 
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For  the  plaintiff,  evidence  was  offered  as 
to  the  right  of  way  over  the  locus  in  quo. 
On  the  part  of  the  defendant,  it  was  con- 
tended that  this  evidence  was  not  admis- 
sible, as  no  issue  was  taken  in  the  pleadings 
on  the  right  of  way.  The  learned  Judge, 
however,  permitted  the  evidence  to  be 
taken,  not  with  a  view  to  the  establishing  of 
the  right  of  way,  but  merely  to  shew  that 
the  plaintiff  did  not  enter  the  closes  for  the 
purpose  of  wilfully  injuring  Halcomb.  On 
this  evidence,  the  learned  Judge  thought 
that'  the  defendants  were  not  justified  in 
apprehending  the  plaintiff.  The  jury  ac- 
cordingly returned  a  verdict  for  the  plain- 
tiff— Damages  SSL 

Mr.  Serjeant  Bosanquet  obtained  a  rule 
nut  for  a  new  trial,  on  the  grounds — that,  on 
the  face  of  the  pleadings,  the  only  issue  to 
be  tried  was,  whether  or  not  the  trespass 
were  wilful ;  that,  to  entitle  the  plaintiff  to 
justify  the  trespass,  by  shewing  it  to  have 
been  the  mere  consequence  of  the  assertion 
of  a  claim  to  a  supposed  right  of  way,  it 
should  have  been  pleaded  *,  and  that,  in  the 
absence  of  any  such  issue,  the  evidence  as 
to  that  right  of  way  was  improperly  re- 
ceived, and  was  a  surprise  on  the  defen- 
dant, who  had  no  means  of  meeting  such 
evidence. 

Mr.  Serjeant  Wilde  shewed  cause. — The 
plea  in  question  is  founded  on  the  statute 
1  Geo.  4.  c.  56.  the  first  section  of  which 
empowers  Justices  of  the  Peace  to  award 
satisfaction  for  damages  done,  by  wilful  and 
malicious  trespassers,  and  other  wrongdoers, 
to  buildings,  fences,  lands,  &c. ;  and  al- 
though that  section  authorizes  the  appre- 
hension of  such  trespassers,  yet,  the  6th 
expressly  protects  a  party  who  acts  under  a 
fair  and  reasonable  supposition  that  he  has 
a  right  to  do  the  act  complained  of,  or  who 
commits  a  trespass  in  hunting,  or  pursuing 
game,  if  qualified  and  certificated.  It  is 
clear,  therefore,  from  the  whole  tenor  of 
the  act,  that  a  trespass  committed  in  the 
assertion  of  a  right  of  way,  can  never  ren- 
der a  person  liable  to  such  summary  juris- 
diction. The  plaintiff,  therefore,  in  this 
case  was  not  *a  wilful  wrongdoer,  and  the 
evidence  to  shew  quo  ammo  he  did  the  act 
complained  of,  was  properly  admitted. 

Mr.  Serjeant  Bosanquet,  in  support   of 
his  rule,  contended,  that,  according  to  the 


rule  of  pleading — that  a  party  who  seeks  to 
avail  himself  of  an  exception  in  a  statute, 
must  plead  it  specially — if  the  plaintiff 
meant  to  justify  the  trespass  by  shewing 
it  to  have  been  committed  in  the  bond  fide 
assertion  of  a  supposed  right  of  way  over 
the  locus  in  quo,  he  ought  to  have  pleaded 
the  exception  in  the  statute,  and  thus  have 
enabled  the  defendant  to  traverse  that  fact. 

By  the  Court. — We  are  of  opinion,  that 
this  evidence  was  properly  received  at  the 
trial ;  for  it  was  not  received  for  the  pur- 
pose of  establishing  the  right  of  way  over 
the  locus  in  quo,  but  merely  for  the  purpose 
of  shewing  that  the  plaintiff  was  not  a  wil- 
ful and  malicious  trespasser  within  the 
meaning  of  the  statute,  so  as  tp  give  the 
defendant  Halcomb  a  right  to  apprehend 
him,  and  carry  him  before  a  magistrate. 

Acts  of  parliament  which  tend  to  the  sub- 
version of  trial  by  jury,  and  to  the  abridg- 
ing of  the  liberty  of  the  subject,  should  be 
most  strictly  construed ;  and  nothing  that 
is  not  expressly  within  both  their  spirit  and 
letter,  should  be  held  to  be  within  their 
operation.  Holding  otherwise,  would  lead 
to  the  most  pernicious  results.  The  act 
now  under  consideration,  however,  was 
clearly  framed  for  the  sole  purpose  of  af- 
fording a  summary  remedy  against  such 
wilful  and  malicious  trespassers  and  wrong- 
doers as  might  commit  trespasses  without 
having  ability  to  make  compensation  in  da- 
mages for  the  injury. 

Rule  discharged. 


1827.       >     KINGSBURY    V.    COLLINS    AND 

May  21.  J  elmes. 

In  trespass ,  for  assault  and  imprisonment, 
the  defendants  pleaded  that  the  plaintiff*  was 
trespassing  on  their  close,  and  they  removed, 
him.  The  replication  stated,  that  the  de- 
fendants had  nothing  in  the  close,  except  im- 
der  R.  N.  C. ;  that,  before  they  had  any 
thing  in  the  close,  W.  C.  held  it  as  tenant 
from  year  to  year  to  R.  N.  C. ;  that  W.  C. 
permitted  the  plaintiff  and  one  D.  to  plant 
teazles  in  the  close, .  W.  C.  to  have  one 
half,  and  plaintiff  and  D.  the  other ;  and 
that  the  plaintiff  had  entered  the  close  to 
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take  his  and  D.'s  share : — Held,  goad  on 
demurrer ;  although  it  was  objected  that  W. 
C.'s  interest  was  not  alleged  to  be  continuing 
when  the  plaintiff  entered. 

This  was  an  action  of  trespass.  The 
first  count  of  the  declaration  charged  the 
defendant  with  seizing  the  plaintiff,  pulling, 
dragging  about,  and  kicking  him,  pushing 
him  out  of  a  close,  forcing  him  to  go  be- 
fore a  magistrate,  and  imprisoning  him. 
The  second  count  was  for  assaulting,  beat- 
ing, and  imprisoning  the  plaintiff;  and  the 
third,  for  assaulting  and  beating  him ;  to 
which  the  defendant  pleaded — 

First — Not  guilty  ;  whereupon  issue  was 
joined. 

Secondly — To  the  assault  in  the  first 
count — that,  before  and  at  the  said  time 
when  &c,  the  defendant  Collins  was  law- 
fully possessed  of  the  close  in  the  first 
count  mentioned,  and  defendant  Elmes  of 
certain  teazles  growing  therein,that  the  plain- 
tiff entered  the  close,  and  cut  the  teazles 
without  the  leave  of  the  defendants ;  that  they 
requested  him  to  desist  and  depart,  which 
he  refused  to  do ;  whereupon  the  defen- 
dants, in  defence  of  their  possession  of  the 
close  and  teazles,  gently  laid  their  hands 
upon  him  to  remove  him,  and  did  then  and 
there  remove  him,  &c. 

The  third  plea,  to  the  same  assault,  was 
similar,  alleging  both  defendants  to  be  pos- 
sessed of  the  close  and  teazles.  The  fourth 
stated  that  Collins  was  possessed  of  the 
close,  and  that  Elmes  acted  as  his  servant. 
The  fifth,  that  Elmes  was  possessed  of  the 
teazles,  and  that  Collins  acted  as  his  ser- 
vant. The  sixth,  seventh,  eighth,  and  ninth, 
to  the  second  count,  were  similar  to  the 
second,  third,  fourth,  and  fifth  pleas ;  the 
tenth,  eleventh,  twelfth,  and  thirteenth,  to 
the  third  count,  were  also  similar  to  the  se- 
cond, third,  fourth  and  fifth  pleas. 

None  of  the  pleas  justified  the  imprison- 
ment in  the  first  count. 

To  the  second,  sixth,  and  tenth  pleas, 
the  plaintiff  replied — 

That,  at  the  time  when  &c,  Collins  had 
nothing  in  the  close  in  which  &c,  except 
under  one  R.  N.Curtis;  and  that,  before 
Collins  had  any  thing  in  the  close,  or  Elmes 
in  the  teazles,  W.  Curtis  held  the  close  as 
tenant  from  year  to  year  of  R.  N.  Curtis ; 
and  that  W.  Curtis,  being  so  possessed,  be- 


fore the  said  times  when  &c,  and  before 
Collins  had  any  tiling  in  the  close,  or  Elmes 
in  the  teazles,  it  was  agreed  between  W. 
Curtis  and  the  plaintiff,  and  one  J.  Derrick, 
that  W.  Curtis  should  plough  the  land,  that 
the  plaintiff  and  Derrick  should  plant  tea- 
zles, and  cleanse  and  work  them,  and  that, 
when  the  teazles  should  be  arrived  at  ma- 
turity, W.  Curtis  should  be  entitled  to  one 
half  of  them,  and  the  plaintiff  and  Der- 
rick to  the  other  hal£  That  the  plaintiff 
and  Derrick  did  plant,  cleanse,  and  work, 
accordingly;  that  the  teazles  arrived  at 
maturity ;  that  the  plaintiff  went  into  the 
close  to  gather  his  and  Derrick's  share  of 
them,  and  staid  there  till  the  defendants,  of 
their  own  wrong,  committed  the  trespasses  in 
the  introductory  part  of  the  second,  sixth, 
and  tenth  pleas  mentioned. 

There  was  a  similar  replication  to  the 
ether  pleas ;  and  a  general  demurrer  and 
joinder. 

The  demurrer  came  on  for  argument  in 
Hilary  term  last. 

Mr.  Serjeant  Toddy,  in  support. — The 
replication  is  bad ;  for,  to  entitle  the  plain- 
tiff to  maintain  this  action,  he  should 
have  shewn  that  W.  Curtis,  under  whom  be 
claimed  a  right  to  enter  the  locus  in  quo, 
was  possessed  at  the  time  of  the  supposed 
trespass :  but  he  has  not  done  so.  The  re- 
plication does  not  deny  the  defendants'  in- 
terest in  the  close  in  question ;  and  thus  k 
is,  in  effect,  admitted.  The  defendants  are, 
therefore,  entitled  to  judgment. 

Mr.  Serjeant  Bosanquet,  contra. — The  de- 
fendants' pleas  do  not  answer  the  imprison- 
ment charged  in  the  first  count  of  the  de- 
claration. The  replication  of  the  plaintiff 
is  not  objectionable ;  for  the  possession  by 
Collins  of  the  close,  and  of  certain  teazles 
therein  by  Elmes,  are  not  at  all  incompatible 
with  the  alleged  right  of  the  plaintiff  to  enter 
and  cut  other  teazles,  it  being  nowhere  al- 
leged that  Elmes  was  possessed  of  all  the 
teazles  in  the  close,  and  the  entry  of  the 
plaintiff  being  justified  under  the  demise  by 
Curtis.  That  W.  Curtis'*  estate  existed  at 
the  time  of  the  entry  is  sufficiently  appa- 
rent from  the  allegation  that*  the  plaintiff 
entered  lawfully. 

Mr.  Serjeant  Toddy  was  heard  in  reply. 

Our,  adv.mdL 


EASTER  TERM,  1827. 


153 


By  the  Court. — The  declaration  in  this 
case  charges  an  assault  and  imprisonment. 
The  defendants,  without  answering  the 
charge  of  imprisonment,  only  plead,  to  the 
assault — that,  they  being  possessed  of  a 
close  and  of  teazles  growing  therein,  the 
plaintiff  entered  to  cut  the  teazles,  and 
therefore  they  turned  him  out.  The  plain- 
tiff, in  his  replication,  states — that  the  de- 
fendants were  only  possessed  of  the  close 
and  teazles  under  one  R.  N.  Curtis ;  that 
one  W.  Curtis,  held  the  close  as  tenant  to 
R.  N.  Curtis ;  that,  before  the  defendants 
had  any  interest  in  it,  W.  Curtis  had 
agreed  with  him  (the  plaintiff)  and  one 
Derrick  to  cultivate  teazles  therein,  whereof 
W.  Curtis  was  to  have  one  half  and  the 
plaintiff  and  Derrick  the  other ;  and  that 
the  plaintiff  had  accordingly  entered  to 
gather  his  and  Derrick's  share  of  them. 
Under  these  circumstances,  we  think  it 
quite  immaterial  in  whom  the  possession  was 
at  the  time  the  plaintiff  entered  the  close ; 
for  the  plaintiff  had  a  right  to  enter,  to  take 
the  teazles,  planted  by  him  during  his  ten- 
ancy, as  emblements.  Littleton  (I)  lays 
down,  that  a  lessee  at  will  is  entitled  to  em- 
blements, unless  he  determine  his  own  estate ; 
and,  though  it  is  otherwise  where  a  term  is 
certain,  or  where  the  tenant,  as  Littleton  has 
it,  "conust  lefine  de  son  termed  the  tenant 
is  entitled  where  the  tenancy  is  of  an  un- 
certain duration ;  for  Coke  says,  (2)  "  And 
this  is  not  only  proper  to  a  lessee  at  will, 
that,  when  the  lessor  determines  his  will, 
the  lessee  shall  have  the  come  sowne,  &c, 
but  to  every  particular  tenant  that  hath  an 
estate  incertaine;  for  that  is  the  reason 
which  Littleton  expresseth  in  these  words, 
pur  ceo  que  il  riad  ascun  certaine  ou  sure 
estate"  A  tenancy  from  year  to  year  can 
only  be  determined  by  some  act  done  on  the 
part  of  either  the  lessor  or  the  lessee,  and 
it  differs  in  that  from  a  tenancy  for  a  certain 
or  definite  term.  Upon  these  pleadings,  we 
think  the  plaintiff's  right  to  enter  the  close, 
at  the  time  the  trespass  was  committed,  was 
sufficiently  apparent. 

Judgment  for  the  plaintiff'. 

(l)  S.68. 

(S)  Co.  Litt.  55,  b. 
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In  an  action  for  a  libel,  which  consisted  of 
verses  ridiculing  the  plaintiff  in  his  calling  of 
a  sJieriff's  officer,  the  Judge  told  the  jury,  that 
the  composition,  being  calculated  to  render  the 
plaintiff  ridiculous  and  to  occasion  pain  to 
his  feelings,  was  libellous.  The  jury  asked 
if  a  shilling  would  carry  costs;  and,  being 
answered  in  tlie  affirmative,  returned  a  ver- 
dict for  the  defendant : — The  Court  granted 
a  new  trial. 

This  was  an  action  for  a  libel. 

The  circumstance  which  gave  rise  to  it 
was  as  follows : — The  plaintiff,  a  sheriff's 
officer,  having  a  writ  to  execute,  went  to 
the  house  where  he  believed  the  party  re- 
sided, and,  though  told  that  no  such  person 
did  live  there,  he  proceeded  up  stairs  into  a 
bed-room,  where,  instead  of  the  person  he 
was  in  search  of,  he  found  a  female.  For 
this  trespass  an  action  had  been  brought 
against  the  plaintiff,  in  which  damages  were 
recovered  against  him  to  the  amount  of 
100/. 

The  libel  set  out  in  the  declaration  was 
as  follows : — 


« 


Y,  THE  BUM. 


Vm..  V.  C.P. 


"  '  Come,  follower,  come/ 

Says  L — ■ — y  the  bam ; 
*  We Ve  rather  a  shy  bird  to  nab  to-day.' 

So  their  shandrydan 

Mounted  master  and  man, 
And  o'er  Oxford-street  stones  they  rattled  away. 

"  •  Is  the  master  at  home  V 

Says  L— — y,  the  bum. 
'  No  master  lives  here — mine  'sthe  house  you  see.' 

'  Nay,  Ma'am,  that's  a  hum,' 

Says  L y  the  bum ; 

So  up  stairs  he  marched  right  merrily. 

"  The  chamber-door 

Was  tacVd—but  no  more 
Cared  L- y  the  bum  for  lock  or  key. 

Than  wine-bibbers  for  the  cork 

They  can  draw  with'  a  fork  ; 
So  smash  went  the  door,  and  in  walked  be. 

"  Then  beneath  the  bed-clothes 

A  head  sunk  and  rose, 
And  then  came  a  squall  and  a  pitiful  squeak — 

'  Fee  fo  fum,' 

SaysL y  the  bum, 

*  I  smell  the  blood  of  the  man  I  seek.' 

"  Then  off  they  pulled  neat, 
Quilt,  blanket,  and  sheet ; 
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But,  instead  of  the  bird  he  would  scire  in  bis  nest, 

They  saw  wi^b  surprise 

A  wbite  neck  and  black  eyes, 
Ripe  lips,  rosy  cheeks,  and  a  heaving  breast. 

"  Not  Moses  the  cunning, 

When  he  found  they'd  been  fanning 
Him  off  with  green  spectacles  sot  worth  a  toy  ; 

Not  poor  Doctor  Cains, 

Who  could  blister  or  slay  us, 
When  he  found  be  bad  married  a  'lubberly  boy ;' 

"  Were  struck  half  as  dumb 

As  L y  the  bum, 

"When  be  found  himself  baulk'd  of  bis  destined  prey ; 

And  no  dog  of  true  mettle, 

Tied  to  a  tin  kettle, 
E'er  bolted  as  swiftly  and  madly  away. 

"  But  the  worst  job  of  all 

Was  at  Westminster  Hall — 
Counsel's  speech,  judge's  charge,  jury's  verdict,  a 
sum 

Moat  dismally  lost, 

For  damage  and  cost ; 
And  thus  ends  the  story  of  L y  the  bum. 


it 


At  the  head  of  the  libel  was  a  wood-cut, 
descriptive  of  the  bed-room  scene. 

At  the  trial,  before  the  Lord  Chief  Jus- 
tice, at  the  Sittings  in  London  after  last 
Hilary  term,  his  Lordship  told  the  jury,  that, 
as  this  composition  was  calculated  to  ren- 
der the  plaintiff  ridiculous,  and  to  give  him 
pain,  it  was  clearly  a  libel.  The  jury  asked* 
if  a  shilling  would  carry  costs,  and,  being 
told  that  it  would,  they  found  a  verdict  for 
the  defendant. 

Mr.  Serjeant  Adam*  having  obtained  a 
rule  nisi  to  set  aside  this  verdict,  on  the 
ground  that  it  was  contrary  to  law  and 
evidence, — 

Mr.  Serjeant  Wilde  shewed  cause  ;  con- 
tending, that,  considering  the  rank  in  life  of 
the  plaintiff,  there  was  nothing  in  the  al- 
leged libel  that  was  at  all  calculated  to  lower 
him  in  the  estimation  of  his  friends,  or  to  ren- 
der him  an  object  of  ridicule  ;  that,  at  most, 
the  verses  were  but  a  humorous  description 
of  what  had  happened  to  the  plaintiff  in  one 
of  his  professional  excursions ;  that  the  jury, 
in  cases  of  libel,  were  judges  of  the  law  as 
well  as  of  the  fact ;  and  that,  therefore,  and 
as  it  was  not  probable  that  a  second  jury 
would,  if  they  should  find  for  the  plaintiff, 
give  more  than  nominal  damages,  the  Court 
would  not  be  justified  in  sending  the  cause 
down  for  another  inquiry. 

Mr.  Serjeant  Adams,  contrd,  was  stop- 
ped— 


By  the  Court. — We  are  clearly  of  opinion, 
that  the  publication  in  question  is  a  libel. 
It  was  written  of  the  plaintiff  in  the  dis- 
charge of  his  duty  as  a  sheriff's  officer,  and 
tended  to  more  than  ridicule — it  imputed  to 
him  gross  indecency.  It  has  been  inva- 
riably held,  that  whatever  is  published  of  a 
man  tending  to  make  him  an  object  of  ridi- 
cule, or  to  prevent  persons  from  associating 
with  him,  is  libellous.  It  has  been  said, 
that,  in  cases  of  libel,  the  jury  are  judges 
of  the  law  as  well  as  of  the  fact.  But  that 
is  not  so.  The  statute  32  Geo.  3.  c  GO. 
does  not  apply  to  civil  actions ;  and  even  in 
criminal  cases,  the  act  only  says,  that  they 
shall  find  a  general  verdict.  Juries  have 
no  right  to  set  themselves  up  against  the 
opinion  of  the  Judge  in  matters  of  legal  con- 
struction. If  thev  had,  the  law  would  not 
afford  any  protection  to  the  subject,  but  all 
would  be  governed  by  the  arbitrary  will  of 
juries  ;  and  thus,  that  which  was  intended, 
and  has  always  hitherto  been  esteemed,  to 
be  a  blessing,  would  become  a  source  of  in- 
calculable mischief.  In  this  case,  the  jury 
have  not  only  given  a  verdict  against  the 
law,  but  they  have  also  given  it  against  their 
own  conviction,  as  evidently  appears  from 
their  having  asked  if  one  shilling  would 
carry  costs.  We,  therefore,  think  that  this 
rule  should  be  made — 

Absolute. 


1827.       ")      ATWOOD   AND   OTHERS  0. 

May  23.  J  partridge. 

The  defendant  covenanted  with  the  plain- 
tiff  for  the  due  payment  by  A.  B.,  of  am 
annual  premium  on  a  life  insurance  given  to 
the  plaintiff  as  security  for  a  debt,  and  be- 
came bankrupt  before  the  premium  became 
due,  and  obtained  his  certificate  after: — Held, 
that  he  was  not  thereby  discharged  from  his 
liability  to  pay  such  premium. 

This  was  an  action  of  covenant.  The 
indenture  declared  on  bore  date  the  20th 
October  1825,  and  was  made  between  one 
Robinson  of  the  first,  the  defendant  of  the 
second,  and  the  plaintiffs  of  the  third  part ; 
by  which — after  reciting  that  a  policy  of  in- 
surance had  been  effected  on  the  life  of  Ro- 
binson ;  that  he  was  indebted  to  the  plans 
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tiffs  in  the  sum  of  1500/. ;  that  it  had  been 
agreed  that  an  assignment  of  the  policy 
should  be  made  to  the  plaintiffs  by  way  of 
security  ;  and  that  the  defendant  should 
guarantee  the  due  payment  of  the  premium 
on  the  policy — Robinson  assigned  the  policy 
to  the  plaintiffs,  and  the  defendant  cove- 
nanted with  them,  that  Robinson  should  re- 
gularly pay  the  annual  premium  on  the 
policy,  and  should  not  do  any  act  to  make 
it  void,  so  long  as  any  thing  should  remain 
due  from  Robinson  to  the  plaintiffs.  The 
plaintiffs  in  their  declaration  averred,  that 
divers  sums  of  money  due  to  them  from 
Robinson  remained  unpaid;  that,  while  they 
were  so  unpaid,  the  annual  premium  on  the 
policy  became  due ;  and  that  the  plaintiffs, 
in  order  to  keep  the  policy  available,  had 
been  obliged  to  pay  the  premium. 

The  defendant  pleaded — First,  turn  est 
factum :  secondly,  that  Robinson  did  not 
owe  any  thing  to  the  plaintiffs  when  the  pre- 
mium became  due  :  and,  thirdly,  that,  on  the 
20th  June  1 826,  the  defendant  became  bank- 
rupt, and  that  the  supposed  cause  of  action, 
if  any,  accrued  to  the  plaintiffs  before  he  so 
became  bankrupt. 

At  the  trial,  before  the  Lord  Chief  Jus- 
tice, at  the  last  Assizes  for  Warwick,  the 
plaintiffs  proved  their  case ;  but  it  appeared 
that  the  defendant  had  been  a  bankrupt  be- 
fore, and  had  obtained  his  certificate  since, 
the  premium  became  due.  A  verdict  was 
taken  for  the  plaintiffs,  for  the  value  of  the 
premium  paid  by  them  on  account  of  the  po- 
licy ;  and  leave  was  given  to  the  defendant 
to  move  to  set  it  aside,  and,  instead  thereof, 
to  enter  a  nonsuit. 

A  rule  nisi  to  that  effect  having  been  ob- 
tained by  Mr.  Serjeant  Bosanquetf  on  the 
ground  that  the  money  paid  by  the  plaintiffs 
for  the  premium  on  the  policy  was  a  debt 
proveable  under  the  commission,  and  conse- 
quently barred  by  the  certificate — 

Mr.  Serjeant  Wilde  shewed  cause,  con- 
tending that  this  was  not,  according  to  the 
statute  6  Geo.  4.  c.  16.  s.  56,  a  debt  prove- 
able under  the  commission ;  but  was  merely 
a  breach  of  covenant,  giving  the  plaintiffs  a 
claim  on  the  defendant  for  unliquidated  dama- 
ges, which  would  vary  according  to  circum- 
stances ;  and  that,  at  ell  events,  the  general 
plea  of  bankruptcy  and  certificate  was  not 
the  proper  plea  for  putting  such  a  matter  in 
issue. 


Mr.  Serjeant  Bosanquet,  and  Mr.  Serjeant 
Adams  in  support  of  the  rule,  submitted, 
that  this  being  a  debt  capable  of  valuation, 
and  one  for  which  an  action  might  have 
been  maintained,  it  should  have  been  prov- 
ed, as  the  defendant  had  undertaken,  not 
collaterally,  but  directly,  that  the  money 
should  be  paid  :  and  he  referred  to  Ex 
parte  Adneyf(l)  where  Lord  Mansfield  on 
a  similar  occasion  said,  "  If  it  bean  engage- 
ment to  pay  at  all  events,  without  regard  to 
another,  then  it  is  a  debt  that  may  be  proved 
under  the  commission." 

By  the  Court. — It  is  clear  that  the  plea 
pleaded  is  the  proper  one;  but  it  is  equally 
clear  that  this  was  not  a  debt  made  prove- 
able by  the  56th  section  of  the  6  Geo.  4. 
c.  1 6.  The  defendant  is  not  a  surety  for 
the  debt  due  from  Robinson  to  the  plaintiffs. 
He  merely  undertakes  to  pay  what  might 
have  become  a  debt,  in  case  Robinson  should 
fail  to  do  so.  On  failure  by  Robinson  to 
pay  the  premium  on  the  policy,  the  plaintiffs 
had  a  right  of  action  against  the  defendant 
for  unliquidated  damages;  for,  the  amount 
would  vary  according  to  circumstances,  de- 
pending on  the  amount  of  premium  which 
the  plaintiffs  might  be  obliged  to  pay ;  or,  in 
case  of  Robinson's  death,  the  annual  pre- 
miums not  having  been  regularly  paid,  the 
defendant  would  have  become  liable  to  the 
plaintiffs  for  the  whole  amount  of  the  debt 
due  to  them  from  Robinson.  Ex  parte 
Adney  was  a  very  different  case :  there  the 
undertaking  was  for  a  sum  certain,  and  not 
for  a  variable  demand. 

Rule  discJiarged. 


86.  j 


TETLEY  ©.  TETLEY. 


1827. 

May  26. 

In  debt  on  bond  for  the  payment  of  an  an- 
nuity of  1 0/.,  granted  by  a  son  to  his  parents, 
in  consideration  of  their  giving  up  to  him  the 
possession  of  a  farm,  and  the  stock  thereon9 
valued  at  300/. ; — Held  not  to  be  such  an 
annuity,  as  to  require  that  the  deed  should  be 
enrolled  under  the  53  Geo.  3.  c.  141. 

This  was  an  action  of  debt,  on  a  bond  con- 
ditioned for  the  payment  of  10/.  to   W. 

(l)  Cowp.463. 
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Tetley,  and  Alice  his  wife,  and  the  survivor 
of  them,  in  consideration  of  their  having 
given  up  to  the  obligor  (the  defendant),  die 
possession  of  a  farm,  together  with  certain 
carts,  ploughs,  harrows,  and  other  im- 
plements in  husbandry,  as  well  as  dairy 
utensils,  to  his  sole  use. 

Breach — Non-payment  of  the  annuity. 

There  was  a  plea  of  won  est  factum,  upon 
which  issue  was  joined.  There  were  also 
special  pleas,  which  were  demurred  to,  rais- 
ing the  question  whether  or  not  the  annuity 
ought  to  have  been  enrolled ;  but  the  cause 
went  down  on  the  first  issue. 

At  the  trial,  before  Mr.  Baron  Garrow, 
at  the  last  Assiies  for  Stafford,  the  objec- 
tion as  to  enrolment  was  urged.  The  value 
of  the  farm,  stock,  &c.  was  proved  to  be 
300/.  A  verdict  was  entered  for  the  plain- 
tiff, with  leave  for  the  defendant  to  move 
to  set  it  aside  and  enter  a  nonsuit. 

Mr.  Serjeant  Toddy  having  accordingly 
obtained  a  rule 


Mr.  Serjeant  Wilde  shewed  cause,  sub- 
mitting that,  the  object  of  the  parties  being 
merely  the  transfer  of  property,  and  not  the 
raising  of  money,  according  to  the  cases  of 
James  v.  James,  (I)  Doe  d.  Johnston  v.  Phil- 
lips, (2)  Blake  v.  AttersoU,  (3)  Hutton  v. 
Lewis,  (4)  and  Keate  v.  Hicks,  (5)  this  case 
was  not  within  the  annuity  acts. 

Mr.  Serjeant  Taddy,  in  support  of  his 
rule. — The  statute  53  Geo.  3.  c.  141.  was 
passed  expressly  to  remedy  an  omission  in 
the  7  Geo.  3.  c.  26,  which  did  not  extend 
to  annuities  granted  for  mere  money's  worth. 
The  cases  under  the  former  statute  cannot 
apply,  it  having  been  repealed ;  nor  can  that 
act  be  said  to  be  in  part  materid  with  the 
53  Geo.  3.  In  Blake  v.  AttersoU,  there  was 
merely  a  surrender  of  a  life  interest ;  no 
money  or  money's  worth  passed.  The  case 
of  James  v.  James  merely  decided  that  a 
transfer  of  landed  property,  though  lease- 
hold, is  not  within  the  statute ;  and  in  Keate 
v.  Hicks,  the  consideration  was  natural  love 
and  affection. 

Bytlic  Court. — The  object  of  the  Annuity 

(1)  *  B.  &  B.  704. 
(f )  1  Taunt.  356. 

(3)  SB.&C.875;  s.c.2  Law  Journ.  K.B-19S. 

(4)  5  Term  Rep.  640. 

(5)  5  B.  Moore,  6*9. 


Acts  has  always  been  the  protection  of 
needy  persons  who  may  have  occasion  to 
borrow  money ;  and  where  such  has  not 
been  the  motive,  the  case  is  not  within  those 
statutes.  The  53  Geo.  3.  was  passed  to 
extend  the  operation  of  the  7  Geo.  3.  to 
eases  in  which  the  grantor  received  goods,  at 
a  nominal  value,  as  the  consideration  for 
the  purchase ;  and  it  was  in  order  to  check 
this  practice  that  the  legislature  required 
annuities  granted  "  for  money's  worth,"  to 
be  registered  as  weU  as  those  granted,  in  the 
usual  way,  for  money.  The  present,  how- 
ever, is  not  a  case  of  purchase  within  the 
meaning  of  the  act :  it  is  a  mere  surrender 
by  parents  to  a  son,  in  consideration  of  pa- 
rental affection,  for  a  small  annuity ;  it  was 
dearly  a  mere  family  settlement.  In  James 
v.  James,  the  Court  considered  the  object  of 
the  parties ;  and  Lord  Chief  Justice  Dallas 
said,  "  Money's  worth  may  in  certain  cases 
be  a  pecuniary  consideration  within  the 
meaning  of  the  act ;  as,  where  the  grantee 
pays  for  the  annuity,  in  part,  or  the  whole, 
by  goods  or  merchandise,  to  be  converted 
into  money  by  the  grantor,  and  where  the 
object  of  the  grantor  was  to  raise  money.'* 
It  is,  therefore,  clear  that  this  is  not  within 
the  statutes. 

Rule  discharged. 


1827 
May  26 


:*G.  J 


TOOK  V.  TUCK. 


In  an  action  on  a  bond  given  by  the  deft 
dant  to  a  creditor,  who  had  previously,  m 
common  with  others,  accepted  a  composition, 
and  given  him  a  release  for  their  respective 
debts :— Helo%  that  the  taking  of  the  bend 
was  no  fraud  on  the  other  creditors,  and  that 
an  action  might  be  maintained  on  it. 

This  was  an  action  on  a  bond  condition- 
ed for  the  payment  of  money. 

The  defendant  pleaded— That,  before  the 
making  of  die  supposed  writing  obligatory 
and  condition,  to  wit,  on  &c,  the  defendant 
was  indebted  to  Mary  Juler  in  a  certain  large 
sum  of  money,  to  wit,  the  sum  of  S10L,  toge- 
ther with  certain  interest  due  to  the  said  Mary 
Juler  thereon ;  and  also  to  divers  other  per- 
sons, in  divers  other  large  sums  of  money; 
and  the  defendant  having,  before  that  time, 
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become  embarrassed  in  his  circumstances, 
and  unable  to  pay  the  said  Mary  Juler  and 
his  said  other  creditors  their  just  debts  afore- 
said :  in  consideration  thereof,  and  that  cer- 
tain friends  and  relations  of  the  defendant's 
had  agreed  to  assist  him,  the  defendant,  in 
and  about  the  paying  a  certain  composition 
upon  his  said  debts,  it  had  been  agreed,  by 
and  between  the  defendant,  and  the  said 
Mary  Juler,  and  the  other  creditors  of  the 
defendant  respectively,  that  the  said  Mary 
Juler,  and  the  said  other  creditors,  would 
accept  and  receive  a  composition,  then  and 
there  specified  and  agreed  upon,  to  wit, 
6*.  8d.  in  the  pound  upon  the  amount  of 
their  several  debts,  and  would  thereupon 
release  and  discharge  the  defendant  from  all 
claims  and  demands  in  respect  thereof;  and 
that,  afterwards,  to  wit,  on  &c,  at  &c«, 
divers  of  the  creditors  of  the  defendant, 
confiding  in  the  said  agreement,  did  receive 
of  and  from  the  defendant  the  said  compo- 
sition upon  their  respective  debts ;  and  did 
thereupon,  in  pursuance  of  the  said  agree- 
ment, by  a  certain  indenture,  sealed  with 
their  respective  seals,  and  bearing  date  a 
certain  day  and  year  therein  mentioned, 
acquit,  release,  and  for  ever  discharge  the 
said  defendant  of  and  from  their  several 
respective  debts  and  claims  upon  him,  the 
defendant,  in  respect  thereof ;  whereof  the 
said  Mary  Juler  then  and  there  had  notice ; 
that,  afterwards,  to  wit,  on  &c,  at  &c,  the 
said  supposed  writing  obligatory  was  ob- 
tained by  the  plaintiff,  in  trust,  from  the  said 
defendant,  by  fraud  and  covin,  that  is  to 
say,  that  the  said  plaintiff,  at  the  request 
of  the  said  Mary  Juler,  obtained,  accepted, 
and  received  the  same  of  the  defendant,  in 
trust,  to  secure  to  the  plaintiff  the  residue 
of  the  said  debt,  and  interest  thereon,  then 
due  by  the  said  defendant  to  the  said  Mary 
Juler,  deducting  the  amount  of  the  said 
composition  upon  the  amount  thereof,  cor- 
ruptly, unlawfully,  and  without  the  know- 
ledge or  consent,  and  in  fraud  of  the  other 
creditors  of  the  said  defendant  as  aforesaid, 
and  not  otherwise  howsoever. 

The  jury,  deeming  this  plea  proved,  found 
for  the  defendant. 

Mr.  Serjeant  Cross  having  obtained  a  rule 
calling  on  the  defendant  to  shew  cause  why 
judgment  should  not  be  entered  up  for  the 
plaintiff,  turn  obstante  veredicto,  on  the  ground 


that  the  jury  had  not  found  any  fraud,  but 
merely  that  the  plea  was  true ;  and  that  no 
fraud  or  collusion  on  the  part  of  the  plain- 
tiff appeared  therein,  the  defendant  having 
given  the  bond  several  months  after  he  had 
compounded  with  his  creditors — 

Mr.  Serjeant  Wilde  shewed  cause,  sub- 
mitting that  Mary  Juler,  in  requiring  secu- 
rity for  the  residue  of  her  debt,  after  having, 
in  common  with  the  defendant's  other  cre- 
ditors, agreed  to  accept  a  composition,  was 
guilty  of  a  fraud  on  them.  To  shew 
that,  in  such  a  case,  a  creditor  is  not  en- 
titled to  sue  for  his  original  demand,  he 
referred  to  the  cases  of  Butler  v.  Rhodesf(l) 
and  Est  parte  Sadler;  (2)  and  he  also  cited 
Hall  v.  Montagu,  (3)  where  a  similar  plea 
was  pleaded ;  and  contended  that  the  bond 
could  not  be  enforced. 

Cur.  adv.  vult. 

By  the  Court. — In  this  case,  the  defen- 
dant is  by  his  plea  precluded  from  going 
into  general  evidence  of  fraud,  for  it  states 
in  what  the  fraud  consists.  It  is  not  stated 
that  all  the  creditors  of  the  defendant  re- 
leased ;  nor  is  it  alleged  that  Mary  Juler 
was  paid  her  composition.  The  defendant 
did  not  give  the  bond  until  nearly  two  yearn 
after  the  agreement  for  the  composition.  If 
only  some  of  the  creditors  were  parties  to 
the  release,  or  Mary  Juler  was  not  paid  the 
sum  compounded  for,  there  was  no  conside- 
ration for  the  release  on  her  part;  although, 
on  the  other  hand,  according  to  Butler  v. 
Rhodes,  and  Brady  v.  Skiel9(4)  if  these 
facts  had  appeared,  the  defendant  was  re- 
lieved from  the  remainder  of  his  debts. 
There  is,  however,  no  authority  to  shew, 
that,  if  he  afterwards  chose  voluntarily  to 
give  a  bond,  such  bond  would  be  void.  The 
giving  of  such  a  security  is  no  fraud  on 
other  creditors ;  for,  even  in  cases  of  bank- 
ruptcy, a  bond  or  other  security,  or  a  writ- 
ten promise,  given  after  certificate,  will  con- 
stitute a  legal  liability.  It  is  the  seeming  to 
acquiesce  (having  security  at  the  time)  in 
order  to  induce  others  to  accept  a  compo- 
sition, that  makes  the  fraud ;  as  was  the 
case  in  Cockshott  v.  Bennett,  (£)  and  in  Ex 

(1)  1  Esp.Kep.S36. 
(S)  15  Vea.  52. 

(3)  2  M.  &  S.  377. 

(4)  1  Campb.  147. 

(5)  8  Term  Rep.  763. 
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parte  Sadler.     We  therefore  think  that  this 
rule  must  be  made — 

Absolute. 


►6.  3 


BROOKE  V.  PICKWICK. 


1827 
May  26 

In  an  action  against  a  coach  proprietor 
for  the  loss  of  a  trunk  belonging  to  the 
plaintiff,  a  passenger  (in  which,  though  it 
appeared  that  the  defendant  had  issued  a  notice 
to  limit  his  responsibility,  it  was  not  proved 
that  the  plaintiff  knew  of  such  notice  J,  it 
was  left  to  the  jury,  generally,  to  say,  whether 
or  not  there  had  been  gross  negligence  on  the 
part  of  the  defendant;  and  they  found  that 
there  had: — The  Court  refused  to  disturb 
their  verdict,  saying,  that,  the  notice  not 
having  been  proved  to  have  reached  the  plain- 
tiff, the  common  law  liability  attached ;  and 
that,  if  even  the  plaintiff  had  had  such 
notice,  gross  negligence  would  entitle  him  to 
a  verdict. 

This  was  an  action  on  the  case  against 
the  defendant,  a  coach  proprietor,  for  the 
loss  of  a  trunk.  The  cause  was  tried  be- 
fore Mr.  Justice  Burrough  at  the  last  Taun- 
ton Assises,  when  it  appeared,  that  the 
plaintiff  had  taken  places  in  the  defendant's 
coach  from  Bath  to  Truro,  for  himself  and 
daughter  ;  that  at  Bath  the  trunk  in  ques- 
tion, with  two  others  belonging  to  the 
plaintiff,  was  placed  in  the  boot  of  the 
coach ;  that,  on  arriving  at  Taunton,  the 
passengers  and  luggage  were  removed  to 
another  coach,  when  the  plaintiff  was  told 
by  the  coachman  that  his  trunks  were  safely 
placed  on  the  roof;  that,  at  Exeter,  one  of 
the  trunks  was  missed,  and  was  a  few  days 
afterwards  found  empty  in  a  field  about  a 
mile  from  Taunton;  and  that  there  had 
been  no  guard  with  the  coach  from  Taunton 
to  Exeter,  though  there  was  one  from  Bath 
to  Taunton.  It  did  not  appear  that  the 
plaintiff  had  seen  any  notice  in  the  defen- 
dant's office  limiting  his  responsibility  for 
parcels  or  packages  to  5L  unless  entered 
and  paid  for  according  to  the  value;  al- 
though it  was  proved  that  such  a  notice  was 
hung  up  there.  On  these  facts,  it  was  left 
to  the  jury  to  say,  whether  or  not  Hie  plain- 
tiff was  aware  of  the  notice  of  the  defen- 
dant's limitation  of  responsibility  ;  or,  if  he 


were,  whether  or  not  the  defendant  had 
been  guilty  of  gross  negligence ;  as,  in  that 
case,  the  learned  Judge  told  them,  that  the 
notice,  even  if  proved  to  have  reached  the 
plaintiff,  would  not  discharge  the  defen- 
dant's liability.  The  jury  found  for  the 
plaintiff. 

Mr.  Serjeant  Bosanqutt  on  a  former  day 
obtained  a  rule  nut  for  a  new  trial,  for  mis- 
direction. He  submitted,  that  the  defen- 
dant would  have  discharged  his  duty  if  he 
took  ordinary  care  of  the  articles  entrust- 
ed to  him  ;  that  he  could  only  be  held  liable 
for  acting  with  gross  negligence;  and 
that,  as  he  had  placed  the  trunk  in  question 
on  the  coach  top,  where  such  things  are 
usually  placed,  he  could  not  be  said  to  have 
acted  without  due  care,  not  being  apprized 
that  the  contents  were  of  more  than  ordinary 
value ;  and  that,  therefore,  it  should  have 
been  left  to  the  jury  to  say  whether  or  not 
•the  defendant  had  acted  with  gross  negli- 
gence, with  reference  to  the  apparent  value 
of  the  article,  and  not,  generally,  whether  or 
not  he  had  been  guilty  of  gross  negligence. 

Mr.  Serjeant  Wilde  shewed  cause,  and 
contended,  that  the  plaintiff  was  not  bound 
to  disclose  to  the  defendant  the  value  of  the 
trunk  :  and  that,  even  if  he  had  been  so  by 
reason  of  his  having  a  knowledge  of  the  no- 
tice limiting  the  defendant's  responsibility, 
the  defendant  had  been  guilty  of  such  gross 
negligence  as  to  render  such  a  notice  un- 
available :  for  the  trunk  was  evidently  either 
very  insecurely  fastened  on  the  coach  at 
Taunton,  or  it  had  never  been  placed  there 
at  all— either  of  which  facts  would  be  suf- 
ficient to  establish  a  case  of  the  most  gross 
negligence. 

• 

By  the  Court. — Although  it  appears  that 
the  defendant  in  this  case  had  issued  a  notice, 
limiting  his  responsibility  toa  certain  amount, 
in  cases  where  the  value  of  goods  entrusted 
to  him  was  not  disclosed,  and  an  adequate 
remuneration  for  the  additional  risk  paid  to 
him  ;  yet  there  was  no  evidence  fixing  the 
plaintiff  with  a  knowledge  of  that  notice. 
The  defendant,  therefore,  is  liable,  whether 
or  not  he  had  been  guilty  of  negligence. 
Carriers  are,  by  the  common  law,  insurers  ; 
and  although  it  has  been  held,  that  these 
notices  exempt  them  from  the  responsibility 
which  the  common  law  imposes  on  them ; 
yet,  they  can  never  be  held  to  excuse  them 
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if  they  act  negligently.  The  jury  have  here 
found  that  there  has  been  gross  negligence  ; 
and,  if  the  circumstances  of  the  case  are  con- 
sidered, no  one  can  say  that  they  have  come 
to  a  wrong  conclusion.  Enough  was  proved 
to  shew,  that,  nothing  but  the  grossest  of 
misconduct  on  the  part  of  the  defendant's 
servants  could  have  occasioned  the  loss  of 
the  plaintiff's  trunk. 

Rule  discharged. 


i.} 


BROWNE  V.  POWELL. 


1827 

May  28 

Sheep  distrained,  damage  feasant,  were 
put  into  an  out-house,  the  wife  of  the  party 
distraining  saying,  that  they  mere  going 
to  be  sent  to  a  public  pound.  The  owner 
tendered  amends  to  the  wife,  who  had  acted 
for  her  husband  on  similar  occasions  before : 
— Held,  that  the  tender  was  made  in  time, 
and  properly. 

This  was  an  action  of  replevin,  for  seiz- 
ing and  taking  the  plaintiff's  sheep.  The 
defendant  avowed  for  damage  feasant.  To 
this  avowry  the  plaintiff  pleaded,  amongst 
others,  a  plea  of  tender  of  amends  before 
the  impounding ;  on  which,  issue  was 
joined. 

At  the  trial,  before  Mr.  Serjeant  Bosan- 
quet,  at  the  last  Assizes  for  Hereford,  it 
appeared,  that  the  sheep,  having  been  dis- 
trained, were  placed  in  an  outhouse,  and 
that  the  son  of  the  plaintiff  had  demanded 
the  sheep  of  the  avowant's  wife,  she  being 
the  only  person  on  the  premises  at  the 
time,  and  had  tendered  her  a  certain  sum 
which  she  refused  to  receive,  alleging  it  to 
be  insufficient,  and  saying,  that  she  should 
require  23.?.  if  the  sheep  were  not  im- 
pounded, and  25s,  if  they  were  taken  to 
the  public  pound  at  Leominster. 

For  the  avowant,  it  was  submitted,  that 
the  putting  the  sheep  into  an  outhouse  was 
an  impounding,  and  that,  therefore,  the 
tender  was  too  late.  The  learned  Serjeant, 
however,  thought  otherwise,  and  a  verdict 
was  taken  for  the  plaintiff. 

Mr,  Serjeant  Wilde  having,  on  a  former 
day,  obtained  a  rule  for  setting  aside  this 
verdict,  was  now  called  upon  by  the  Court 
to  support  it.    He  contended,  that,  accord- 


ing to  the  authorities,  (Com.  Dig,  tit. 
Distress,  D, ;  Co.  Litt,  47,  b. ;  and  Fitz. 
Nat,  Brev.  100.)  any  place  of  confinement 
might  be  used  as  a  pound ;  and  that  the 
avowant's  wife  was  not  an  authorized  agent, 
but  could  only  be  considered  as  the  servant 
of  the  avowant,  and  that  a  tender  to  her 
was  therefore  not  sufficient:  Pitiangtoris 
case,  (I) 

By  the  Court, — Two  objections  have 
been  urged  in  this  case.  The  one,  that 
the  tender  was  not  made  to  a  person  duly 
authorized  to  receive  it;  and  the  other 
that  it  was  not  made  until  after  the  sheep 
had  been  impounded.  As  to  the  first 
point,  the  evidence  furnishes  an  answer  to 
it ;  for  it  was  proved  at  the  trial,  that  the 
wife  had  acted  on  similar  occasions  before 
for  her  husband,  and  she  was  the  only 
person  to  be  seen  on  this  occasion.  As  to 
whether  or  not  the  sheep  could  be  consi- 
dered as  legally  impounded  at  the  time  of 
the  tender,  it  is  not  necessary  to  decide  ; 
but  it  would  seem  that  they  were  not,  for, 
if  such  an  impounding  were  to  be  so  taken, 
a  distress  might  be  impounded  in  the  place 
where  seized,  and  thus  the  owner  would 
be  deprived  of  an  opportunity  of  tender- 
ing amends.  In  PiUcington*s  case,  the  whole 
Court  resolved,  that  a  tender,  after  the 
cattle  were  in  the  custody  of  the  law,  was 
too  late.  Besides,  here  it  appears  from 
the  declarations  of  the  wife  of  the  avowant, 
that  the  sheep  in  question  were  intended 
to  be  taken  to  the  public  pound. 

Rule  discharged. 


1 827.      >      NEWTON  V,  COWIE  AND 

May  28.  y  another. 

In  an  action,  on  the  statutes  8  Geo.  2.  c. 
IS,  and  7  Geo,  3,  c,  38,  by  the  proprietor  of 
a  print,  it  is  necessary  to  prove  that  the  date 
of  its  publication,  as  well  as  the  name  of  the 
proprietor,  appear  on  the  face  of  it;  but  he 
need  not  describe  himself  as  proprietor. 

This  was  an  action  on  the  case  against 
the  defendants,  for  pirating  certain  engrav- 
ings published  by  die  plaintiff,  in  a  work 

(1)  5  Rep.  76,  a. ;  Cro.  Eli*.  815. 
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called  "  The  London  Journal  of  Arts  and 
Sciences." 

At  the  trial,  before  Mr.  Justice  Gaselee, 
at  the  adjourned  Sittings  at  Guildhall  after 
the  last  Hilary  term,  it  was  contended,  on 
the  part  of  the  defendant,  that  the  plaintiff 
oould  not  recover,  inasmuch  as  he  had  not, 
in  compliance  with  the  conditions  of  the  acts 
of  parliament,  (1)  engraved  on  each  of  the 
plates  the  name  of  the  proprietor  and  the 
date  of  the  publication ;  (the  prints  men- 
tioned in  die  first  and  ninth  counts  were 
dated,  and  the  name  of  the  plaintiff,  as 
the  delineator,  was  inserted ;  but  those  in 
the  second  and  seventh  counts  were  not 


(1)  Section  1.  of  the  8  Geo.  2.  c.  13,  enacts, 
"  That  every  person  who  shall  invent  and  de- 
sign, engrave,  etch,  or  work  in  messotinto,  or 
chiaro-scuro,  or  from  his  own  works  and  in- 
vention shall  cause  to  be  designed  and  en* 
graved,  etched,  or  worked  in  messotinto,  or 
chiaro-scuro,  any  historical  or  other  print  or 
prints,  shall  have  the  sole  right  ana  liberty 
of  printing  and  reprinting  the  same  for  the 
term  of  fourteen  years,  to  commence  from  the 
day  of  the  firtt  publishing  thereof;  which  thaU 
he  truly  engraved,  with  the  name  of  the  proprietor, 
on  each  plate,  and  printed  on  every  such  print 
or  prints."  The  same  section  imposes  cer- 
tain penalties  on  persons  copying  such  prints. 
Section  1.  of  the  7  Geo.  3.  c.  38.  extends  the 
provisions  of  the  8  Geo.  2.  to  "  any  print  or 
prints  of  any  portrait,  conversation,  landscape, 
or  architecture,  map,  chart,  or  plan,  or  any 
other  print  or  prints  whatsoever." 

By  the  7th  section  of  the  latter  act,  also,  the 
copyright  is  extended  to  twenty-eight  years  $ 
and,  by  section  8,  the  time  within  which  ac- 
tions are  to  be  brought  for  the  penalties,  which 
before  was  limited  to  three,  is  extended  to  tix 
months.  The  17  Geo.  3.  c.  57*  gives  a  special 
action  on  the  case,  with  double  costs  of  suit, 
to  the  proprietor,  against  any  persons  who 
shall,  within  the  times  limited  by  the  afore- 
said acts,  or  either  of  them,  engrave,  etch,  or 
work,  or  cause  or  procure  to  be  engraved, 
etched,  or  worked,  in  mezzotinto,  or  chiaro- 
scuro, or  otherwise,  or  in  any  other  manner 
copy,  in  the  whole  or  in  part,  by  varying, 
adding  to,  or  diminishing  from,  the  main  de- 
sign, any  copy  or  copies  of  any  historical  print 
or  prints,  or  any  print  or  prints  of  any  por- 
trait, conversation,  landscape,  or  architecture, 
map,  chart,  or  plan,  or  any  other  print  or 
prints  whatsoever,  which  hath  or  have  been, 
or  shall  be,  engraved,  etched,  drawn,  or  de- 
signed, in  any  part  of  Great  Britain,  without 
the  express  consent  of  the  proprietor  or  pro- 
prietors thereof. 


dated ;)  and  also,  that  the  drawings,  being 
merely  copies,  on  a  reduced  scale,  of  draw- 
ings enrolled  at  the  Patent  Office,  the 
plaintiff  could  have  no  copyright  in  them. 
The  jury,  however,  under  the  direction  of 
the  learned  Judge,  found  for  the  plaintiff 
on  four  of  the  counts  of  the  declaration, 
with  one  shilling  damages  on  each,  the  rest 
having  been  abandoned.  Leave  was  given 
to  move  to  enter  a  nonsuit. 

Mr.  Serjeant  Wilde  moved  for  a  rule  to 
set  aside  the  verdict.  The  plaintiff  should 
have  shewn  that  he  had  complied  with  all 
the  conditions  imposed  on  him  by  the  sta- 
tute, otherwise  he  is  not  entitled  to  claim 
its  protection.  Unless  the  date  of  publica- 
tion appear  on  the  print,  it  can  never  be 
known  when  the  right  of  the  proprietor  to 
its  exclusive  use  ceases.  In  Sayer  v.  Di- 
cey, (2)  it  was  expressly  held,  that,  if  the 
proprietor  of  a  mezzotinto,  or  other  print* 
will  entitle  himself  to  the  benefit  of  the  sta- 
tute, and  secure  his  property,  he  must  en- 
grave both  his  name  and  the  day  of  the  first 
publishing  thereof  on  the  plate,  and  print 
the  same  on  the  print.  That  case  was  con- 
firmed by  Lord  Chief  Justice  Kenyon  and 
Mr.  Justice  Buller,  in  Thompson  v.  Sy- 
monds.($)  M'Mvrdo  v.  Smith  (4)  is  also 
an  authority  in  support  of  this  position.  Al- 
though, in  Blackwellv.  Harper,  (5)  Lord 
Harowicke  seemed  to  think  the  statute  only 
directory,  and  the  mention  of  the  date  un- 
necessary; yet,  in  Harrison  v.  Hogg,  (6) 
Lord  Alvanley  said,  that  be  inclined  to  differ 
from  Lord  Hardwicke,  as  he  roust  believe 
the  name  and  date  to  be  essential  to  the 
author's  right.  It  is  also  clearly  necessary, 
that  the  proprietor  should  be  designated  as 
such,  in  order  that  persons  may  have  the 
means  of  knowing  whose  rights  they  invade* 
At  all  events,  the  action  cannot  be  main* 
tained  for  the  engravings  from  the  patent 
drawings,  they  being  public  property,  and 
open'  to  all  the  world.  And  in  Wyatt  v. 
Barnard,  (7)  it  was  held,  that  no  copyright 
could  exist  in  specifications  obtained  from 
the  Patent  Office. 

Mr.  Serjeant  Spankiet  contra. — There  is 

(?)  3  Wila.  60. 

(3)  5  Term  Rep.  45. 

(4)  7  Term  Rep.  518. 

(5)  2  Atk.  93. 

(6)  t  Vesey,  3tS. 
(?)  3  Ves.  &  B.  77. 
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no  case  that  has  declared  it  necessary  that 
the  name  of  the  proprietor  and  date  of  pub- 
lication should  appear  on  a  print,  in  order  to 
entitle  a  plaintiff  to  maintain  an  action  for 
pirating  it.  In  Harrison  v.  Hogg,  Lord 
Alvanley  said,  that  it  was  not  necessary  to 
decide  the  question ;  and  what  has  been 
called  a  decision  in  M'Murdo  v.  Smith  was 
a  mere  expression  of  opinion.  At  all  events, 
the  verdict  must  stand  for  the  plaintiff  on 
the  first  and  ninth  counts,  the  prints  in 
which  contain  both  the  name  of  the  propri- 
etor and  the  date  of  the  publication ;  and 
there  is  nothing  in  the  act  to  require  that 
the  designation  of  proprietor  should  be 
added.  As  to  the  objection  of  the  want  of 
property  in  the  patent  drawings,  there  can 
be  no  doubt  but  that  a  party  may  acquire  a 

Sroperty  in  a  copy  of  them,  which  he  re- 
uces  to  a  small  size,  and  executes  after  his 
own  style,  thus  making  it  in  some  mea- 
sure original ;  and  the  act  expressly  men- 
tions engravings  taken  from  plans.  The 
defendant,  although  he  may  copy  from  the 
drawings  himself,  has  no  right  to  avail  him- 
self of  the  labour  of  the  plaintiff. 

Cur.  adv.  vult. 

By  the  Court. — This  was  an  action  on  the 
case,  for  pirating  prints ;  and  a  verdict  was 
entered  for  the  plaintiff  on  the  first,  second, 
seventh,  and  ninth  counts  of  the  declaration, 
with  one  shilling  damages  on  each.  The 
objection  to  the  verdict  on  the  first  and  ninth 
counts  is,  that  the  prints  do  not  appear  to 
bear  the  name  of  the  proprietor.  The 
words  on  it  are,  "Newton  del.  1st  -May 
1826.  Gladwin  sculp."  The  statute  8 
Geo.  2.  c.  IS,  which  gives  a  monopoly  to 
the  proprietors  of  prints,  prescribes,  that  the 
day  of  the  first  publication  shall  be  truly 
engraved,  with  the  name  of  the  proprietor 
on  each  plate,  and  printed  on  every  such 
print  or  prints.  It  is  not  usual,  nor  do  I 
think  it  necessary,  that  it  should  be  stated 
on  the  print,  in  terms,  that  a  particular  per- 
son is  the  proprietor.  In  the  case  o(  Black- 
■well  v.  Harper,  decided  shortly  after  the 
passing  of  the  act,  the  names  of  the  designer 
and  engraver  alone  appeared  on  the  print, 
as  in  this  instance.  Such  has  been  the  uni- 
form practice  of  engravers,  and  a  decision 
questioning  its  propriety  would  have  the 
effect  of  destroying  much  valuable  property. 
The  same  objection  was  made  in  Blackwcll 
Vol.  V.  OP. 


v.  Harper ;  but  Lord  Hardwicke  treated  it 
as  of  no  importance. 

The  objection  to  the  second  and  seventh 
counts  is  of  more  consideration.  It  is,  that 
the  prints  in  those  counts  mentioned  bear  no 
date.  There  have  been  many  cases  on  this 
point,  but  they  are  conflicting;  and  the 
reasoning  in  them,  on  both  sides  of  the 
question,  is  so  very  unsatisfactory,  that, 
having  no  power  to  measure  the  exact  de- 
gree of  respect  that  is  to  be  paid  to  the  opi- 
nions of  each  respective  judge  who  decided 
them,  we  must  recur  to  the  statutes  them- 
selves. On  looking  through  these,  it  is  im- 
possible not  to  see  that  it  was  the  intention 
of  the  legislature,  that  the  public  should  be 
protected  against  a  fraudulent  continuance 
of  the  monopoly  beyond  the  prescribed  term ; 
which  might  be  the  case  if  the  date  had  not 
been  required  to  appear  on  the  face  of  jthe 
prints. 

It  has  been  further  objected  to  the  ver- 
dict on  the  ninth  count,  that  the  plaintiff 
was  not  the  inventor  or  designer  of  the  en- 
graving in  that  count  mentioned,  he  having 
caused  the  drawing  to  be  copied  from  one 
in  the  Patent  Office;  and  that,  conse- 
quently, it  could  not  be  the  subject  of  a  mo- 
nopoly. The  size,  however,  was  reduced ; 
and  such  reduction  requires  labour,  and 
some  exertion  of  skill,  in  order  to  preserve 
the  due  proportions.  The  defendant,  there- 
fore, in  copying  the  engraving  has  taken  ad- 
vantage of  the  labour  of  the  plaintiff.  En- 
gravers are  always  copyists,  and,  unless  we 
were  to  hold,  that  engravings  from  draw- 
ings are  within  the  act,  we  should  render 
its  provisions  utterly  inoperative.  The  first 
engraver  does  not  claim  the  monopoly  of  the 
use  of  the  picture  from  which  he  takes  his 
engraving.  Upon  the  whole,  therefore,  we 
are  of  opinion,  that  the  proprietors  of  these 
prints  are  entitled  to  the  protection  of  the 
statutes. 

The  verdict  must  be  entered  for  the  plain- 
tiff on  the  first  and  ninth  counts,  and  for 
the  defendant  on  the  rest. 

Judgment  for  the  plaintiff. 


1827.     > 
Nov.  27.  S 


HILL  V.  MARSHALL. 


By  a  reference,  all  matters  in  dispute  be- 
tween the  parties  were  submitted  to  the  deter- 
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mination  of  two  arbitrators ;  and,  in  case  of 
their  not  agreeing,  to  an  umpire ;  the  latter 
made  an  award  without  the  express  admission 
of  the  arbitrators  that  they  could  not  agree : 
—The  Court  refused  to  set  it  aside. 

Mr.  Serjeant  Storks,  on  a  former  day, 
obtained  a  rule  nisi  for  an  attachment 
against  the  defendant  for  not  performing  an 
award. 

Mr.  Serjeant  Wilde  now  shewed  cause  on 
an  affidavit,  which  stated,  that  by  a  judge's 
order  of  the  28th  February  last,  all  mat- 
ters in  difference  between  the  parties  to  this 
cause  were  referred  to  two  arbitrators ;  but 
if  they  should  not  agree,  then  to  an  umpire 
named  and  appointed  by  the  arbitrators 
before  the  making  of  the  order,  so  as  the 
arbitrators  or  umpire  should  make  their  or 
his  award  or  umpirage,  ready  to  be  deliver- 
ed to  the  parties,  on  or  before  the  2d  of 
September  next,  or  on  or  before  such  fur- 
ther or  ulterior  day  as  the  arbitrators  or 
umpire  should  require  the  said  time  to  be 
enlarged  to ;  that  the  arbitrators  and  umpire 
met  together  on  the  1 7th  August,  when  the 

E lain  tiff  and  other  witnesses  were  examined 
efore  them,  but  that  the  defendant  was 
not  examined,  although  one  of  the  arbitra- 
tors suggested  to  the  umpire  the  necessity 
for  so  doing,  but  that  he  refused  ;  that 
the  time  for  making  the  award  was  duly 
enlarged  till  the  1st  October  last;  and  that, 
on  the  27th  September,  the  umpire  made 
his  award,  in  which  he  stated,  that  as  the 
arbitrators  could  not  agree  upon  the  mat- 
ters referred  to  them,  he  (the  umpire) 
had  made  his  award. — Both  the  arbitrators 


swore  that  the  award  was  made  without 
their  knowledge  or  consent,  and  that  they 
would  have  come  to  an  agreement  between 
themselves  within  the  time  limited  for  mak- 
ing the  award.  Under  these  circumstances 
the  learned  Serjeant  submitted  that  the  um- 
pire had  exceeded  the  authority  given  him 
as  such,  in  making  an  award  without  having 
previously  obtained  an  express  admission 
from  the  arbitrators  that  they  could  not 
agree  upon  an  award  between  themselves, 
and  without  the  interference  of  the  umpire. 

By  the  Court. — It  is  an  established  prin- 
ciple that  an  award  cannot  be  set  aside,  al- 
though it  be  contrary  to  law,  unless  the 
illegality  appear  on  the  face  of  the  award 
itself:  Holland  v.  Brookes.  (1)  The  affi- 
davits of  the  arbitrators  ought  not  to  have 
been  filed.  In  Brazier  v.  Bryant,  (2)  it 
was  held,  that  corruption  in  the  arbitrator 
was  no  answer  to  a  motion  for  non-per- 
formance of  an  award.  The  terms  of  the 
order  of  reference  are  singular,  but  in  order 
to  obtain  an  attachment,  the  party  applying 
should  shew  us  that  the  arbitrators  had 
withdrawn  themselves,  before  the  umpire 
proceeded  to  make  his  award.  Besides, 
the  plaintiff  is  not  without  remedy,  as  he 
may  bring  an  action  on  the  award,  when 
the  question,  as  to  whether  the  umpire  had 
authority  to  make  it,  may  be  proved  at  the 
trial.     This  rule,  therefore,  must  be 


Discharged. 


(1)  6  Term  Rep.  161. 
(3)  3  Bing.  167. 


RULES  OF  COURT- 

IN  the  matter  of  the  Fleet  Prison,  it  is  ordered,  that,  from  and  after  the  last  day 
of  this  term,  the  Warden  do  cause  the  gates  of  the  said  prison  to  be  closed  at  the  hour  of 
ten  of  the  clock  at  night,  until  Michaelmas ;  and  at  the  hour  of  nine  of  the  clock  at  night, 
between  Michaelmas  and  Lady-day ;  and  at  the  said  hour  of  ten  from  Lady-day  to  Mi- 
chaelmas in  future ;  and  that  no  person  be  admitted  into  the  said  prison  during  the  last 
hour  preceding  that  at  which  the  gates  are  so  to  be  closed,  unless  it  be  a  new  prisoner, 
or,  in  case  of  an  emergency,  under  the  sanction  of  the  Warden  or  his  deputy. 

W.  D.  BEST, 
J.  A.  PARK, 
J.  BURROUGH, 
S.  GASELEE. 
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RULES  OF  COURT— continued. 

WHEREAS,  it  has  been  suggested  to  us  that  inconvenience  may  in  some  cases  arise 
if  the  rule  of  this  Court,  made  in  Hilary  term  last,  respecting  the  taking  the  acknowledg- 
ments of  persons  levying  fines  or  suffering  recoveries  before  commissioners,  be  continued 
in  its  present  extent ;  and  whereas,  it  appears  to  us,  upon  consideration  of  the  matters  so 
suggested,  that  it  will  be  more  convenient  to  revoke  the  said  rule  and  make  another  in 
lieu  thereof, — It  is,  therefore  ordered  by  the  Court,  that,  from  and  after  the  first  day  of 
the  next  term,  the  said  rule  shall  be  and  the  same  is  hereby  revoked. 

And  it  is  hereby  further  ordered,  that,  from  and  after  the  said  first  day  of  the  next  term, 
when  the  acknowledgments  of  any  person  or  persons  levying  fines  or  suffering  recoveries 
shall  be  taken  before  commissioners,  one,  at  least,  of  the  commissioners  for  the  taking 
the  acknowledgment  of  any  party  to  such  fine  or  recovery,  shall  be  a  person  who  is  not 
concerned  as  the  attorney,  solicitor,  or  agent,  or  clerk  to  the  attorney,  solicitor,  or  agent, 
of  any  party  thereto;  and  that,  in  the  affidavit  to  be  made  of  the  due  taking  of  such  acknow- 
ledgment, it  shall  be  deposed,  in  addition  to  the  facts  now  required  by  the  rules  of  the 
Court  to  be  included  in  such  affidavit,  that  one,  at  least,  of  the  commissioners  taking  such 
acknowledgment,  is  not  the  attorney,  solicitor,  or  agent,  or  clerk  to  the  attorney,  solicitor, 
or  agent,  of  any  of  the  parties  to  the  fine  or  recovery  for  the  taking  the  acknowledgment 
to  which  the  commission,  under  which  he  has  acted,  has  been  issued  ;  and  the  name  and 
residence  of  such  commissioner  shall  be  stated  in  such  affidavit. 

It  is  further  ordered,  that,  from  and  after  the  first  day  of  next  term,  the  commissioners 
do  inquire  of  married  women  whether  they  intend  to  give  up  their  interests  in  the  estates 
to  be  passed  by  any  fine  or  recovery  without  having  any  provision  made  for  them  in  re- 
turn for,  or  in  consequence  of,  their  giving  up  such  interests ;  and,  if  it  appear  to  such 
commissioners  that  any  provision  is  to  be  made  for  any  such  married  woman,  they  shall 
not  take  her  acknowledgment  until  they  are  satisfied  that  such  provision  has  been  made ; 
and  one  of  the  commissioners  taking  such  acknowledgment  of  such  married  woman  shall 
state,  in  the  affidavit  to  be  made  of  the  due  taking  such  acknowledgment,  that  such  inquiry 
was  made,  and  also  the  answer  given  thereto,  and,  where  any  such  provision  has  been 
agreed  to  be  made,  that  he,  the  said  commissioner,  is  satisfied  that  the  same  has  been 
made ;  and  where  such  married  woman,  in  answer  to  such  inquiry,  shall  declare  that  she 
intends  to  give  up  her  interest  without  any  provision,  that  he,  the  said  commissioner,  has 
no  reason  to  doubt  the  truth  of  such  declaration,  and  verily  believes  the  same  to  be  true. 

And,  it  is  hereby  further  ordered,  that,  from  and  after  the  first  day  of  the  next  term, 
the  affidavit  of  the  due  taking  of  any  acknowledgment  to  any  fine  or  recovery,  shall  be  in 
the  form  hereunto  annexed,  with  such  variations  only  as  the  circumstances  of  the  case  shall 
render  necessary,  and  that  the  party  or  parties  making  the  same  do  pursue  the  exact  words 
of  such  form,  and  do  not,  unless  absolutely  necessary,  substitute  others  which  he  or  they 
may  think  synonymous  thereto.  And,  lastly,  to  avoid  the  delay  and  expense  occasioned 
by  any  variance  in  the  names  of  any  of  the  parties  making  such  acknowledgments,  between 
their  signature  thereto,  and  the  prcecipe  prefixed  to  such  acknowledgment,  and  the  dedimus 
potestatem  under  which  the  same  is  taken, — It  is  ordered,  that  the  commissioners,  before 
they  sign  their  names  to  the  caption  of  such  acknowledgment,  do  take  care  that  the  signa- 
tures of  the  parties  correspond  with  the  prcecipe  and  dedimus,  and  that,  if  any  of  the  names 
are  not  correctly  stated  in  the  dedimus,  they  forbear  to  take  the  acknowledgment  until  the 
writ  shall  have  been  amended  by  the  proper  officer. 

W.  D.  BEST, 
J.  A.  PARK, 
J.  BURROUGH, 
S.  GASELEE. 


[164] 
FORM  OF  THE  AFFIDAVIT 

To  be  made  by  one  of  the  commissioners  taking  ths  acknowledgment  of  a  fine  or  recovery, 

[Referred  to  in  the  preceding  Role.] 

A  B  of ,  in  the  county  of ,  gentleman,  one  of  the  attornies  of  his  Ma- 
jesty's Court  of at  Westminster,  and  one  of  the  commissioners  named  in  the  writ 

of  dedimus  potestatem  for  taking  the  acknowledgment  of  the  fine  hereunto  annexed,  [or 
"  receiving  the  attorney  or  attornies  of  C  D  and  £  his  wife/*]  maketh  oath  and  saith,  that 
he  knows  C  D  and  £  his  wife,  [if  part  only  of  the  conuzors,  "  two  of]  the  conusors 
named  in  the  said  fine,  [or,  if  a  recovery,  "  the  said  C  D  and  E  his  wife,"]  and  that  the 
same  [or  if  a  recovery,  "  the  warrant  of  attorney,  a  copy  whereof  is  hereunto  annexed,"] 
was  duly  signed  and  acknowledged  by  them  the  said  C  D  and  E  his  wife,  before  this  de- 
ponent and  J  K,  gentleman,  one  other  of  the  attornies  of  his  Majesty's  Court  of — 

at  Westminster,  and  another  of  the  commissioners  named  in  the  said  writ,  on  the  day  and 
year  [or  "  days  and  years'1]  mentioned  in  the  caption  [or  "  in  the  '  first,9 '  second,'  or •  third,' 
caption,"]  thereof;  and  that  the  said  C  D  and  E  his  wife,  and  also  this  deponent,  and  the 
said  J  K  were,  and  each  of  them  was,  at  the  time  of  the  taking  and  acknowledging  of  the 
said  fine,  [or  "  warrant  of  attorney,'1]  of  full  age  and  competent  understanding ;  and  that 
the  said  E  was  [or  "  the  said  E  and  M  were"]  solely  and  separately  examined,  apart  from 
her  said  [or  "  their  respective"]  husband,  [or  "  husbands,"}  and  freely  and  voluntarily 
consented  to  and  acknowledged  the  said  fine  [or  "  warrant  of  attorney  "] :  and  that  the 
said  C  D  and  E  his  wife,  severally  and  respectively  knew  the  same  to  be  a  fine  [or  M  that 
the  said  warrant  of  attorney  was  intended  for  the  suffering  a  common  recovery  *j  to  pass 
his,  her,  and  their,  estate  and  estates.  And  this  deponent  further  saith,  that  he,  this  depo- 
nent, [or  "  the  said  J  K,"  as  the  case  may  be,  adding,  if  not  the  commissioner  making  the  affi- 
davit, "  whose  place  of  residence  is  at ,"]  is  not  concerned  as  the  attorney,  soli- 
citor, or  agent,  or  clerk  to  the  attorney,  solicitor,  or  agent,  of  any  or  either  of  the  parties  to 
the  said  fine  [or  "  recovery"].  And,  this  deponent  further  saith,  that,  in.  pursuance  of  the 
order  made  by  this  honourable  Court,  in  Easter  term,  in  the  eighth  year  of  the  reign  of 
his  Majesty  King  George  the  Fourth,  respecting  the  acknowledgment  of  fines  and  reco- 
veries, the  said  commissioners  did  inquire  of  the  said  E  [pr%  if  more  than  one,  "  of  each  of 
them  the  said  E,  &c"]  whether  she  intended  to  give  up  her  interest  in  the  estates  to  be 
passed  by  such  fine  [or  "  recovery"]  without  having  any  provision  made  for  her,  in  return 
for,  or  in  consequence  of,  her  so  giving  up  her  interest  in  such  estates ;  and  that,  in  answer 
to  such  inquiry,  the  said  E  declared,  that  she  did  intend  to  give  up  her  interest  in  the  said 
estates  without  having  any  provision  made  for  her,  in  return  for,  or  in  consequence  of,  her 
so  giving  up  her  interest,  which  declaration  of  the  said  E  ["  &c."]  this  deponent  has  no 
reason  to  doubt  the  truth  of,  and  verily  believes  the  same  to  be  true ;  [or  declared,  "  that 
a  provision  was  to  be  made  for  her  in  return  for,  or  in  consequence  of,  her  giving  up  her 
interest  in  the  said  estates  ;  and  this  deponent,  before  her  acknowledgment  was  so  taken, 
was  satisfied,  and  does  now  verily  believe,  that  such  provision  has  been  made."] 


Note. — If  there  are  any  erasures  or  interlineations  in  the  acknowledgment  or  warrant 
of  attorney,  the  affidavit  to  state  that  they  were  made  before  the  parties  signed  the  same : 
And,  if  in  the  caption,  that  they  were  made  before  the  caption  was  signed  by  the  commis- 
sioners. 

Where  the  whole  of  the  facts  cannot  be  spoken  to  by  one  deponent,  the  necessary  alte- 
rations must  be  made  to  enable  more  than  one  deponent  to  state  their  respective  parts 
of  it. 


END  OF  EASTER  TERM,  1817. 


CASES  ARGUED  AND  DETERMINED 


IN  THE 


eoutt  ot  eommon  If  lea*, 


IN 


TRINITY  TERM,  8  GEO.  IV. 


1827.     *>       A 
June  18    t    Y0UNO  *••  quote  and  others. 

The  plaintiff  gave  to  his  wife  certain 
checks,  signed  by  him  in  blank,  to  be  filled  up 
by  her  as  occasion  required.  One  of  these 
checks  she  caused  to  be  filled  up  by  her  hus- 
band's clerk  for  SOL  2s.  3d. ;  but  the  clerk 
so  placed  the  words  and  figures  on  the  check, 
that,  when  it  was  delivered  to  him  again  by 
the  plaintiff's  wife  for  the  purpose  of  receiving 
the  amount,  he  interposed  "  three  hundred/1 
and  received  from  the  bankers  $501.  %s.  3d. : 
Held,  that  the  plaintiff  was  guilty  of  negli- 
gence, and  that,  consequently,  the  bankers, 
who  could  have  no  means  of  detecting  the 
fraud,  were  not  liable  to  repay  to  the  plaintiff 
the  sum  so  fraudulently  obtained. 

The  parties  to  this  suit  had  agreed  to 
refer  certain  disputes  between  them  to  an 
arbitrator,  and  he,  by  his  award,  found  that 
the  defendants  were  entitled  to  retain  the 
sum  of  850/.  2s.  3d.,  the  disputed  item  in 
the  account  referred,  and  that  the  plaintiff 
had  no  legal  claim  or  demand  whatsoever 
against  them  in  respect  of  that  item  ;  but 
stated,  upon  the  face  of  his  award,  the  fol- 
lowing facts,  to  enable  the  plaintiff  to  take 
the  opinion  of  this  Court,  whether  or  not, 
under  the  circumstances,  he  ought  to  bear 
the  loss  of  that  sum. 


*  _ 

"  Before  and  in  the  year  1826,  George 
Grote  the  elder,  W.  W.  Prescott,  George 
Grote  the  younger,  and  W.  G.  Prescott  (the 
defendants),  carried  on  business  in  London 
as  bankers,  under  the  firm  of  Grote  and  Co. 

"  Peter  Young  (the  plaintiff),  before  and 
in  the  year  1824,  kept  cash  with,  and  was 
in  the  habit  of  drawing  upon  Grote  and  Co. 
drafts  or  orders  for  sums  of  money  on  paper, 
issued  by  the  latter,  containing  printed 
forms  of  drafts,  having  in  one  line  the  names 
of  the  bankers,  in  the  second  line  the  words 
*  pay or  bearer,'  and,  at  the  bot- 
tom of  the  draft,  the  letter  •  £ ;'  a 

sufficient  space  being  left,  between  the  se- 
cond line  and  the  bottom  of  the  draft,  for  a 
third  line. 

"On  the  12th  of  August  1826,  Peter 
Young,  having  occasion  to  quit  his  home 
upon  business  by  which  he  was  likely  to  be 
detained  for  several  days,  signed  with  his 
name  five  of  these  printed  checks,  without 
inserting  in  them  any  dates  or  sums  of  mo- 
ney, and  he  left  the  same  in  the  possession 
of  his  wife,  and  desired  her  in  his  absence 
to  have  them  filled  up  for  such  sums  as  the 
purposes  of  his  business  might  require. 
On  the  19th  August,  Mrs.  Young,  in  order 
to  pay  the  wages  of  different  persons  em- 
ployed by  her  husband,  required  the  sum 
of  50L  2s.  3d,,  and  she  delivered  one  of  the 
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checks,  so  signed  by  Peter  Young,  to  Wil- 
liam Worcester,  a  clerk  of  Peter  Young, 
and  desired  William  Worcester  to  fill  it  up 
with  the  sum  of  501.  2s.  3d.  Worcester 
accordingly  filled  it  up  with  that  sum,  and 
shewed  it  so  filled  up  to  Mrs.  Young,  and 
she  desired  him  to  get  it  cashed ;  but  the 
check,  when  it  was  filled  so  up  and  shewn  to 
Mrs.  Young,  presented  the  following  ap- 
pearance : — The  first  line  contained  in  print, 
the  names  of  the  bankers ;  the  second  line 
contained  the  words  '  Pay  wages  or  bearer,' 
the  word  'wages'  only  being  in  writing; 
and  the  third  line  contained  the  words  ( fifty 
pounds'  and  the  figures  '  2s.  3d. ;'  but  the 
word  '  fifty '  commenced  in  the  middle  of 
that  third  line,  and  with  a  small  letter,  so 
that  ample  space  in  that  line  was  left  for  the 
insertion  of  other  words  before  the  word 
'  fifty ;'  and  there  were  at  the  bottom  of  the 
draft  the  figures  501.  2s.  3d.,  but  the  figure 
5  was  at  a  sufficient  distance  from  the  letter 
£  to  allow  another  figure  to  be  inserted 
between  it  and  the  letter  £.  After  Wor- 
cester had  shewn  the  draft  to  Mrs,  Young 
in  this  state,  he,  without  any  authority  from 
her,  or  from  Peter  Young,  altered  the  sum 
mentioned  in  the  draft  to  three  hundred  and 
fifty  pounds  two  shillings  and  three-pence, 
by  inserting  in  the  third  line  of  the  draft, 
before  the  word  '  fifty,'  the  words  •  three 
hundred  and,'  and  by  introducing  at  the 
bottom  of  the  draft  between  the  letter  £ 
and  the  figure  5  the  figure  3 ;  and  this  al- 
teration was  made  in  such  a  manner  that  no 
person  using  due  and  ordinary  diligence 
could  have  discovered  that  it  had  been  made 
improperly  after  the  draft  had  been  once 
filled  up  for  another  sum,  and  signed  by  the 
drawer.  The  check  so  altered  was  pre- 
sented by  Worcester  to  Grote  and  Co.,  and 
they  paid  to  him,  in  pursuance  of  the  order 
contained  in  it,  and  which  purported  to  be 
that  of  P.  Young,  three  hundred  and  fifty 
pounds  two  shillings  and  three-pence  ;  and 
in  an  account  delivered  by  them  to  P.  Young 
they  debited  him  with  that  sum.  He  ob- 
jected to  that  debit,  alleging  that  his  draft 
was  only  for  fifty  pounds  two  shillings  and 
three-pence.  The  arbitrator  thought  that 
it  was  his  draft  for  that  sum  only,  but  he 
thought  also  that  he  had  been  guilty  of 
gross  negligence  by  causing  his  draft  to  be 
delivered  to  Worcester  (in  whose  hand- 
writing the  body  of  it  had  been  filled  up) 


in  such  a  state  that  the  latter  could  and  did, 
by  the  mere  insertion  of  other  words,  make 
it  appear  to  be  the  draft  of  Peter  Young 
for  the  larger  sum  ;  and  that  as  he  partly 
by  his  negligence  had  caused  the  bankers  to 
pay  the  larger  sum,  he  was  bound  to  make 
good  to  them  the  loss  which  by  reason  of 
his  negligence  they  had  sustained  by  paying 
that  sum.  If  the  Court  of  Common  Pleas 
should  think  that  opinion  wrong,  then  he 
awarded  that  Peter  Young  was  entitled  to 
receive  from  Grote  and  Co.  the  sum  of 
300/. 

Mr.  Serjeant  Wilde  accordingly,  on  a 
former  day,  obtained  a  rule  calling  on  the 
defendants  to  shew  cause  why  they  should 
not  pay  the  plaintiff  that  sum  ;  and  he  cited 
the  case  of  Hall  v.  Fuller,  (1)  where  a 
check,  drawn  by  a  customer  upon  his  banker 
for  a  sum  mentioned  in  the  body  of  the 
check,  having  been  clandestinely  altered  by 
the  substitution  of  a  larger  sum  for  that 
first  inserted,  but  in  such  a  manner  that  no 
person  in  the  ordinary  course  of  business 
could  observe  it,  and  the  banker  paid  the 
larger  sum,  the  Court  held  that  he  could 
not  charge  the  customer  for  more  than  the 
sum  for  which  the  check  was  originally 
drawn. 

Mr.  Serjeant  Taddy  now  shewed  cause. — 
There  was  great  negligence  in  the  conduct 
both  of  the  plaintiff  and  of  his  agent ;  in 
that  of  the  former,  by  leaving  blank  checks 
to  be  filled  up  in  his  absence,  and  in  that  of 
the  latter,  by  her  having  permitted  the  sums 
to  be  written  in  the  check  in  such  a  manner 
as  to  admit  of  the  alteration.  The  defendants 
cannot  be  charged  with  any  negligence. 
They  acted  in  the  ordinary  course  of  busi- 
ness ;  for  the  check  was  signed  by  their  cus- 
tomer, and  there  was  no  ground  to  suspect 
that  it  had  been  improperly  filled  up.  Potter •, 
in  his  Traite  du  Contrat  da  Change,  (2) 
after  drawing  a  distinction  between  pay- 
ments made  ex  causd  mandati,  and  ex  occa- 
sione  mandati,  and  holding,  in  opposition  to 
Scacchia,  that  the  banker  ought  in  general 
to  be  responsible  where  he  pays  in  conse- 
quence of  a  fraud  practised  by  the  holder, 
says  :  "  Cependant,  si  e'etoit  par  la  fauU 
du  tireur  que  le  banquier  eut  ete  induit  en 
erreur,  le  tireur  n'ayant  pas  eu  le  soin 
d'ecrire  sa  lettre  de  maniere  a  prevenir  les 

(1)  5  B.  &  C.  750 ;  a.  c.  4  Law  Jooro.  K.B.  W. 
(t)  Tom.  U  :  4.  a.  99. 
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falsifications ;  puta,  s'il  avoit  ecrit  en  chiffres 
la  somme  tiree  par  la  lettre,  et  qu'on  eut 
ajoute  zero,  le  tireur  seroit  en  ce  cas  tenu 
d'indemnifier  le  banquier  de  ce  qu'il  a 
souffert  de  la  falsification  de  la  lettre  a  la- 
quelle  le  tireur  par  sa  faute  a  donne  lieu  ; 
et  c'est  a  ce  cas  qu'on  doit  restreindre  la 
decision  de  Scacchia."  The  case  of  Hall 
v.  Fuller  is  very  distinguishable ;  for  the 
plaintiff  in  that  case  gave  to  his  friend  a 
check  properly  filled  up  for  31.  t  and  the  latter 
handed  it  over  to  another,  who,  by  a  che- 
mical process,  expunged  the  sum  originally 
inserted  and  substituted  a  larger ;  but  the 
plaintiff  not  having,  by  his  mode  of  drawing 
and  signing  the  check,  given  facility  to  the 
fraud,  it  was  held  that  the  bankers  must 
suffer  the  loss;  So  in  the  case  of  Smith  v. 
Mercer,  (3)  the  drawer  having  been  guilty 
of  no  neglect,  the  bankers  were  held  re- 
sponsible for  not  having  known  his  hand- 
writing. Here,  however,  the  loss  was  oc- 
casioned by  the  incautious  conduct  of  the 
plaintiff  and  his  agent,  and  therefore  the  loss 
should  be  borne  by  the  plaintiff. 

Mr.  Serjeant  Wilde  in  support  of  the  rule. 
— The  plaintiff  has  not  been  guilty  of  neg- 
ligence ;  for  it  is  in  the  usual  course  of  bu- 
siness to  sign  checks  in  blank.  His  agent 
saw  the  proper  sum  inserted  in  the  check 
in  question,  and  that  which  was  afterwards 
added  was  a  forgery,  for  the  consequences 
of  which  the  bankers  are  answerable.  The 
case  of  Hall  v.  Fuller  is  precisely  in  point; 
and  whether  an  alteration  be  made  in  one 
way  or  in  another,  cannot  vary  it. 

By  the  Court. — This  is  a  case  of  consi- 
derable importance,  and  the  arbitrator  has 
very  properly  raised  the  question.  A  banker 
who  pays  a  forged  check  cannot  charge  his 
customer  with  the  payment,  because  it  is 
made  without  authority.  The  cases  cited 
were  decided  on  this  principle ;  for  it  is  the 
banker's  duty  to  know  the  hand-writing  of 
his  customer,  and  if  he  make  a  payment 
without  authority,  he  alone  must  suffer.  Ne- 
vertheless, if,  through  the  fault  of  the  cus- 
tomer, the  banker  pay  more  than  he  ought, 
he  cannot  be  called  upon  to  replace  it.  That 
principle  is  well  illustrated  by  Potier. 

In  the  present  case,  has  the  plaintiff  used 
ordinary  care  and  diligence  ?   It  has  been 

(3)  6  Taunt.  76. 


said  that  it  is  requisite  sometimes  for  mer- 
chants to  sign  checks  in  this  manner  to  be 
rilled  up  by  agents  ;  but  they  should  at  all 
events  take  care  that  those  agents  are  per- 
sons conversant  with  business.     Here  the 
plaintiff  left  checks  signed  in  blank  with  his 
wife,  who  was  not  likely  to  be  acquainted 
with  business.     If  the  check  in   question 
had  been  left  in  the  hands  of  a  man  of  bu- 
siness, he  would  have  guarded  against  fraud 
in  the  filling  of  it  up,  by  placing  the  word 
fifty  and  the  figure  5  in  such  a  manner  as  to 
prevent  the  possibility  of  an  improper  sub- 
stitution of  a  greater  for  the  lesser  sum.    It 
was  by  the  absence  of  these  precautions  that 
the  defendants  were  induced  to  pay  the  sum 
claimed.     The  case  of  Smith  v.  Mercer  is 
totally  different  from  this ;  but  the  judg- 
ment of  Mr.  Justice  Chambre  was  grounded 
on  the  same  principle  which  we  now  recog- 
nize.    In  that  of  Hall  v.  Fuller  the  check 
was  properly  drawn  by  the  plaintiff;  the 
sum  he  had  inserted  was  expunged  and  re- 
placed by  another,  the  alteration  not  being 
made  by  any  person  in  the  employ  of  the 
plaintiff,  or  improperly  trusted  by  him,  but 
by  a  mere  stranger,  one  who  became  pos- 
sessed of  the  check.     If  in  that  case  the 
banker  had  been  held  not  to  be  liable,  there 
could  be  no  case  in  which  he  would  be  so. 
Mr.  Justice  Bayley  there  said,  that  "  the 
banker,  as  the  depository  of  the  customer's 
money,  is  bound  to  pay  from  time  to  time 
such  sums  as  the  latter  may  order  ;  and,  if 
unfortunately  he  pay  money  belonging  to 
the  customer  upon  an  order  which  is  not 
genuine,  he  must  suffer."    Here  the  checks 
left  by  the  plaintiff  to  be  filled  up  by  his 
wife  became,  when  so  filled  up,  his  genuine 
orders;  and,  therefore,  as  the  defendants 
have  been  misled  by  the  want  of  caution  of 
the  plaintiff,  we  think  he  cannot  charge  them 
with  his  loss. 

Rule  discharged. 


1827.     > 
ine  18.  S 


June 


ORPWOOD  V.  BARKES. 


In  an  action  for  slander,  the  declaration 
stated,  that  the  defendant  said  of  Uie  plaintiff 
to  a  person  who  was  in  tfie  habit  of  supplying 
him  with  goods,  "  'Ware  hawk;  you  must 
take  care  of  yourself  there  ;  mind  what  you 
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are  about ;"  and  the  words  proved  to  have 
been  spoken  were  "  'Ware  hawk ;  mind  what 
you  are  about ;" — Held,  that  sufficient  was 
proved  to  support  the  action* 

This  was  an  action  for  slander.  The 
first  count  of  the  declaration  stated,  that  the 
plaintiff  had  bought  corn  of  one  Bovill,  to 
be  paid  for  at  a  future  time,  and  that  the 
defendant  said  to  Bovill,  of  and  concerning 
the  plaintiff,  "  'Ware  hawk,  you  must  take 
care  of  yourself  there ;  mind  what  you  are 
about."  Innuendo — that  the  plaintiff  was 
in  indigent  circumstances,  and  incapable  of 
paying  his  just  debts.  Assigning  for  spe- 
cial damage,  that  his  neighbours  in  conse- 
quence refused  to  deal  with  him,  and  Bovill 
refused  to  deliver  the  corn  unless  paid  for 
before  delivery,  which  he  was  obliged  to  do 
before  the  time  agreed  for.  The  second 
count  stated,  that  Bovill,  in  consequence  of 
the  slander,  refused  to  deliver  to  the  plain- 
tiff any  more  corn  on  credit;  by  means 
whereof  the  plaintiff  was  injured. 

At  the  trial,  before  Mr.  Justice  Gaselee, 
at  the  Sittings  at  Westminster  after  the  last 
term,  it  appeared  that  the  plaintiff  was  a 
livery-stable  keeper,  and  that  he  and  the 
defendant  lived  in  the  same  neighbourhood; 
and  that  Bovill,  who  was  in  the  habit  of 
supplying  the  plaintiff  with  corn,&c,  being 
on  his  way  to  the  plaintiff's  house,  met  the 
defendant  and  told  him  where  he  was  going, 
when  the  defendant  said,  "  'Ware  hawk ; 
mind  what  you  are  about.1'  Bovill  proved 
that  he  had  in  consequence  refused  to 
send  the  plaintiff  any  more  corn  until  that 
already  sold  to  him  was  paid  for.  It 
was  also  proved  that  the  words  were  meant 
to  apply  to  the  plaintiff,  and  that  the  latter 
had,  in  consequence  of  the  slander,  been 
materially  injured  in  his  business.  The 
jury  gave  a  verdict  for  the  plaintiff,  da- 
mages 150/. 

Mr.  Serjeant  Wilde  now  moved  to  set 
aside  that  verdict,  on  the  grounds  of  a  vari- 
ance between  the  words  laid  in  the  declara- 
tion and  those  proved  to  have  been  spoken ; 
and  also  that,  in  the  absence  of  proof  of 
special  damage,  the  damages  given  were 
excessive.  He  submitted,  that  the  rule  of 
pleading  in  cases  of  slander  is,  that,  where 
the  words  alleged  to  have  been  spoken 
form  but  one  sentence,  the  whole  must  be 
proved ;  though,  where  the  slander  is  com- 


posed of  several  distinct  sentences  or  asser- 
tions, it  is  sufficient  to  prove  any  one  of 
them ;  and  that  in  the  present  instance  those 
words  only  were  slanderous  which  the  plain- 
tiff bad  failed  to  prove. 

By  the  Court* — The  rule,  as  to  the  ne- 
cessity of  proving  the  whole  of  a  continuous 
sentence,  only  applies  where  the  words  not 
proved  would  materially  alter  the  sense.  In 
Butter's  Nisi  Prius,  it  is  said,  (1)  "  For- 
merly it  was  holden  that  the  plaintiff  must 
prove  the  words  precisely  as  laid ;  but  now  it 
is  sufficient  to  prove  the  substance  of  them." 
The  words  here  laid,  which  were  not  proved 
to  have  been  spoken,  contain  no  qualification 
of  the  charge ;  and  whether  they  were,  in 
fact,  spoken  or  not,  makes  no  difference. 
Enough  has  been  proved  in  the  present  case 
to  support  the  action.  The  words  "  'ware 
hawk"  are,  under  the  circumstances  in  which 
they  were  spoken,  equivalent  to  "  beware 
of  a  sharper ;"  and  it  is  clear  that  the  de- 
fendant by  saying  to  Bovill  "  mind  what  you 
are  about,"  intended  to  injure  the  plaintiff's 
credit.  If  the  other  words,  "  take  care  of 
yourself,"  had  been  necessary  to  render  the 
rest  of  the  sentence  intelligible,  they  should 
undoubtedly  have  been  proved;  but  we 
think  that  they  were  not  necessary,  and  that 
the  others  were  actionable  without  them. 
As  to  the  damages,  they  are  by  no  means 
excessive ;  for  the  plaintiff  has  been  very 
materially  injured  in  his  business. 

Rule  refused. 


1827 
June  19 


i.} 


BAHPTON  0.  PAULIN. 


The  defendant,  an  auctioneer,  being  about 
to  sell  goods  on  premises  for  which  rent 
was  due  to  Ote  plaintiff' from  the  persons  to 
whom  the  goods  belonged,  the  plaintiff's 
agent  applied  to  him  for  it,  and  said  that 
it  was  better  to  apply  so,  than  to  distrain  and 
stop  the  sale;  the  auctioneer  answered,  "  You 
shall  be  paid;  my  clerk  shall  bring  you  the 
money ;" — Held,  that  the  promise  need  not  be 
in  writing* 

This  was  an  action  of  assumpsit*  The 
declaration  stated,  that  one  Donaldson  and 

(1)  6th  edit.  It 31. 
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one  Smith  held  certain  premises  of  the 
plaintiff,  as  tenants,  and  were  indebted  to 
him  in  the  sum  of  581.  2s.  for  rent ;  that 
Donaldson  and  Smith  had  employed  the 
defendant  to  sell  certain  goods  on  the  pre- 
mises ;  that  the  plaintiff  was  minded  to 
seize  the  goods 'as  a  distress  for  the  said 
rent;  and  that,  in  consideration  that  he 
would  forbear  to  do  so,  the  defendant  pro- 
mised to  pay  the  rent.  Breach — non-pay- 
ment. 

Plea — Non  assumpsit. 

At  the  trial,  before  Mr.  Justice  Gaselee, 
at  the  Sittings  at  Westminster  after  the  last 
term,  it  appeared  that  the  defendant,  who 
was  an  auctioneer,  having  been  employed 
by  Donaldson  and  Smith  to  sell  certain 
goods  on  the  premises,  and  rent  being  due 
to  the  plaintiff,  his  agent  applied  to  the  de- 
fendant for  it,  saying,  it  was  much  better  so 
to  apply,  than  to  put  in  a  distress  and  stop 
the  sale  ;  when  the  defendant  said,  "  You 
shall  be  paid ;  my  clerk  shall  bring  you  the 
money."  The  plaintiff  gave  in  evidence  a 
lease,  executed  twenty-four  years  ago,  and 
attested  by  two  witnesses,  one  of  whom  was 
proved  to  be  dead ;  but,  as  to  the  other, 
the  plaintiff  only  proved  that  he  had  made 
inquiry  at  two  places  in  London,  where  she 
had  formerly  lived,  and  could  not  hear  any 
thing  of  her.  The  learned  Judge  left  it  to 
the  jury  to  say,  whether,  under  the  circum- 
stances, sufficient  inquiry  was  made.  The 
jury  found  for  the  plaintiff. 

Mr.  Serjeant  Toddy  now  moved  to  set 
aside  the  verdict,  on  the  ground  that  the 
promise  should  have  been  in  writing ;  and 
he  referred  to  the  case  of  Williams  v.  Leper, 
(1)  where  the  promise  was  made  on  the 
plaintiff's  withdrawing  a  distress  for  rent, 
and  contended,  that  that  case  was  distin- 
guishable from  the  present,  as  here  no  dis- 
tress was  made  or  even  threatened,  and  said 
that  its  authority  had  been  doubted.  He 
also  insisted  that  there  had  been  no  sufficient 
search  made  for  the  surviving  attesting 
witness. 

By  the  Court. — The  whole  Court,  in  the 
case  of  Castling  v.  Aubert,  (2)  refer  to  and 
recognize  the  authority  of  Williams  v.  Le- 
per; and,  we  think,  that  this  case  is  in  sub- 
stance not  distinguishable  from  that.     As 

;i)  J  WiU.  308 ;    i.  c.  3  Burr.  1886. 
{*)  2  EMt,  3J5. 

Vol..  V.  C.P. 


to  the  last  objection,  we  cannot  interfere, 
it  having  been  properly  left  to  the  jury. 

Rule  refused. 


1827.     \ 
me  19.  3 


June 


DOE  d.  FLEMING  V.  FLEMING. 


In  ejectment  by  the  lessor  of  the  plaintiff, 
as  heir-at-law  of  the  person  last  seised  :— 
Held,  that  it  was  .not  necessary  for  him  to 
prove  that  he  was  born  in '  wedlock ;  and  thai 
general  'reputation  of  the  marriage  of  his 
parents  was  sufficient,  although  his  father 
was  still  alive. 

This  was  an  action  of  ejectment ;  the  pre- 
mises in  question  were  claimed  by  the  lessor 
of  the  plaintiff  as  heir-at-law  to  his  brother, 
the  person  last  seised ;  and  the  only  evi- 
dence produced  as  to  his  legitimacy  was  the 
reputation  of  his  parents'  cohabitation  aa 
man  and  wife.     His  father  was  living. 

At  the  trial,  before  the  Lord  Chief  Justice, 
at  the  Sittings  at  Westminster  after  the  last 
term,  a  verdict  was  found  for  the  plaintiff. 

Mr.  Serjeant  Wilde  moved  that  it  might 
be  set  aside,  and  a  new  trial  had,  on  the 
ground,  that,  in  such  a  case  as  this,  where 
the  sole  question  to  be  inquired  into  was, 
whether  or  not  the  plaintiff  were  in  reality 
the  heir-at-law,  his  father  being  admitted  to 
be  still  living,  positive  evidence  of  his  hav- 
ing been  born  in  wedlock  ought  to  have 
been  given. 

By  the  Court. — According  to  the  general 
rule,  and  it  has  never  been  doubted,  repu- 
tation is  sufficient  evidence  of  marriage. 
There  is  therefore  no  ground  for  disturbing 
this  verdict. 

Rule  refused. 


1827 
June  20 


■>.} 


BETTS,   EXECUTOR    &C.    0. 
APFLBGABTH. 


i 


The  defendant,  being  under  terms  so  to  do, 
pleaded  issuably.  The  plaintiff  replied  and 
gave  notice  of  trial.  The  defendant  returned 
the  issue  and  demurred  to  the  replication ; 
and  the  plaintiff  signed  judgment,  which 
judgment  was  afterwards  set  aside  by  an 
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order  of  a  Judge  at  chambers  : — The  Court 
supported  the  order,  on  the  ground  that  the 
order  to  plead  issuably  is  not  meant  to  affect 
any  subsequent  stage  of  the  cause. 

This  was  an  action  on  a  bill  of  exchange. 
The  declaration  also  contained  the  money 
counts.  The  defendant,  being  under  terms 
to  plead  issuably,  pleaded  the  general  issue 
as  to  all  the  sums  claimed,  except  500/. ; 
and,  as  to  that  sum,  that  he  had  accepted  a 
bill  to  that  amount  in  favour  of  the  plain- 
tiff's testator.  To  this  plea  the  plaintiff 
replied,  and  delivered  to  the  defendant's  at- 
torney the  issue,  together  with  notice  of 
trial.  The  latter  struck  out  the  notice  of 
trial,  and  returned  the  issue  with  a  demurrer 
to  the  replication,  assigning  for  cause, — that 
the  replication  professed  to  answer  the 
whole  of  the  defendant's  plea;  and  yet 
took  issue  only  on  so  much  thereof,  whereof 
he  had  put  himself  upon  the  country,  and 
did  not  confess  or  avoid  so  much  of  the  plea 
as  related  to  the  sum  of  500/.,  parcel  of  the 
sums  in  the  declaration  mentioned,  &c. 

The  plaintiff  having  signed  judgment, 
and  given  notice  of  the  execution  of  a  writ 
of  inquiry,  an  order  of  a  Judge  at  cham- 
bers was  obtained  to  set  it  aside  for  irregu- 
larity. 

Mr.  Serjeant  Wilde  moved  that  this  order 
might  be  set  aside.  He  cited  the  cases  of 
Cuming  v.  Sharland,  (1)  Wagstaffe  v. 
Long,  (2)  Foster  v.  Snow,  (3)  Berry  v.  An- 
derson,^) Blick  v.Dymoke,(5)  and  Sawtell 
v.  Gillard,  (6)  to  shew,  that  neither  a  de- 
murrer nor  a  sham  plea  can  be  allowed 
when  a  defendant  is  under  terms  to  plead 
issuably ;  and  that  in  such  a  case  the  plain- 
tiff may  regularly  sign  judgment. 

Mr. Serjeant  Cross,  contra. — A  defendant's 
being  under  terms  to  plead  issuably  does  not 
preclude  him  from  taking  advantage  of  any 
irregularity  that  the  plaintiff  may  commit  in 
the  subsequent  proceedings. 

Mr.  Serjeant  Wilde  was  heard  in  reply. 

By  tfie  Court. — If,  when  this  rule  was 
applied  for,  we  had  been  aware  that  this  was 

(1)  1  East,  411. 
(5)  Barnei,  263. 

(3)  *  Burr.  781. 

(4)  7  Term  Rep.  530. 

(5)  1  Ding.  379;  2  Law  Journ.  OP.  29. 

(6)  5  D.  &  R.  6fO ;  3  Law  Jouro.  K.B.  1Q8. 


a  demurrer  to  the  replication,  we  would  not 
have  granted  it. .  The  terms  of  pleading 
issuably  imposed  on  a  defendant,  when  he 
obtains  an  order  for  time  to  plead,  must  be 
taken  to  apply  to  the  existing  state  of  the 
cause  at  the  time  of  making  the  order,  and 
cannot  be  meant  to  cover  all  the  subsequent 
proceedings.  In  the  principal  case  cited  on 
the  other  side,  it  does  not  appear  that  the 
notice  of  the  Court  was  called  to  the  dis- 
tinction. We  are  of  opinion  that  the  rule 
should  be — 

Discharged. 


1827 
June  22 


,5 


HANCOCK  AND  ANOTHER  V. 
HODGSON  AND  OTHERS. 


The  defendants,  as  directors  of  a  Mining 
Company,  having  purchased  mines,  covenant- 
ed to  pay  the  purcliase-money,  by  instalments, 
within  twelve  months,  out  of  the  monies  to 
be  raised  by  the  company  ;  with  a  proviso, 
that,  in  case  there  should  not  have  been  re- 
ceived by  the  bankers  or  the  directors  of  the 
company  deposits  from  the  shareholders  suf- 
ficient to  pay  the  balance  due  on  account  of 
the  purcliase-money  at  the  times  mentioned, 
the  directors  should  be  allowed  a  further 
time  of  six  months  to  pay  it  in : — Held, 
that  the  directors  were  by  this  covenant  ren- 
dered personally  responsible  for  the  balance, 
at  the  end  of  the  six  months  furtiter  time. 

This  was  an  action  of  covenant  on  articles 
of  agreement,  under  seal,  made  between  the 
plaintiffs  of  the  one  part,  and  the  defen- 
dants, directors  of  the  Company, 

of  the  other  part. 

The  agreement,  after  reciting  (amongst 
other  things)  that  there  was  about  to  be 
formed  a  joint-stock  company,  whereof 
the  defendants  had  been  chosen  to  act  as  di- 
rectors, for  and  on  behalf  of  themselves  and 
other  the  members  and  shareholders  of  the 
.company ;  and  that,  as  such  directors,  tbey 
had  agreed  with  the  plaintiffs  to  purchase 
their  estate  and  interest  in  the  East  Downs' 
Mine,  in  the  manor  of  Gooncarl,  in  Corn- 
wall, proceeded  thus : — 

"  And  whereas  the  said  directors  (the  de- 
fendants) do  hereby  agree  with  £.  Y.  Han- 
cock and  R.  Vazie  (the  plaintiffs)  to  pur- 
chase their  estate  and  interest  in  the  said 
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mine,  comprising  both  the  copper  and  cop- 
per ore,  tin  and  tin  ore,  and  all  other  metals 
and  minerals  whatever,  under  or  by  virtue 
of  the  said  in  part  recited  indenture  and 
agreement,  but  subject  as  hereinafter  men* 
tioned,  at  the  price  or  sum  of  4500/.,  to  be 
paid  and  payable  out  of  the  monies  to  be 
raised  by  the  said  company,  at  the  times  and 
in  manner  hereinafter  mentioned  :  that  is  to 
say,  the  sum  of  1000/.,  in  part  payment  of 
the  said  purchase-money,  by  the  following 
instalments ;  the  sum  of  300/.  at  the  time 
of  executing  these  presents ;  the  further 
sum  of  200/.  on  or  before  the  22nd  day  of 
August  instant ;  and  the  further  sum  of 
500/.,  being  the  remainder  of  the  above- 
mentioned  1000/.,  on  or  before  two  months 
from  the  date  hereof,  being  the  3rd  day  of 
October  next ;  and  the  balance  of  the  said 
purchase-money,  that  is  to  say,  the  sum  of 
3500/.,  within  twelve  months  from  the 
date  of  these  presents,  by  four  quarterly 
and  equal  payments  or  instalments  of  875/. 
each,  the  first  instalment  to  be  made  on  or 
before  the  3rd  day  of  December  next,  being 
the  period  of  two  months  from  the  intend- 
ed completion  of  the  payment  of  the  deposit 
of  1000/.  as  aforesaid:  Provided  always, 
and  it  is  hereby  expressly  agreed  by  and 
between  the  several  parties  hereto,  that,  in 
case  there  shall  not  have  been  received  by 
the  bankers  of  the  said  company,  or  by  the 
directors  for  the  time  being,  the  deposits  or 
instalments  due  from  the  several  share- 
holders, so  as  to  enable  the  said  directors 
to  pay  the  balance  due  on  account  of  the  said 
purchase-money  at  the  times  hereinbefore 
mentioned,  then,  and  in  such  case,  the  said 
directors  shall  be  allowed,  and  are  hereby 
allowed,  a  further  time  to  pay  such  balance, 
until  six  months  after  the  time  or  times 
when  the  said  quarterly  instalments  become 
due." 

They  then  covenanted  as  follows : — 

"  And  the  said  directors,  parties  hereto, 
do  hereby  promise  and  agree,  that,  out  of 
the  said  payments  so  to  be  made  by  the  sub- 
scribers or  shareholders  in  the  said  company, 
they  will  pay  or  cause  to  be  paid  unto  the 
said  £.  Y.  Hancock  and  R.  Vazie  the  said 
purchase-money  or  sum  of  4500/.,  or  so 
much  thereof  as  shall  remain  due  and  pay- 
able, according  to  the  terms,  and  at  the 
times,   before  specified,  subject  neverthe- 


less to  the  aforesaid  provisos  and  con- 
ditions." 

Breach,  non-payment  according  to  the 
covenant. 

Pleas — First,  that  no  money  had  been 
raised  by  the  company,  nor  any  payment 
made  by  the  subscribers  or  shareholders, 
applicable  to  the  payment  of  the  said  pur- 
chase-money, except  to  the  amount  of 
1000/.,  which  1000/.  the  defendants  paid, 
and  the  plaintiffs  received,  in  satisfaction 
and  discharge  of  the  said  sums  of  300/. 
200/.  and  500/.,  in  the  articles  of  agree- 
ment mentioned. 

Secondly — That  there  had  not  been  re- 
ceived by  the  bankers  of  the  company,  or 
by  the  directors  for  the  time  being,  the  de- 
posits or  instalments  due  from  the  several 
shareholders  in  the  company,  so  as  to  en- 
able the  directors  or  the  bankers  to  pay  the 
balance  of  the  purchase-money  in  the  de- 
claration mentioned. 

Thirdly — That  no  payments  had  been 
made  by  the  subscribers  or  shareholders  in 
the  company,  so  that  the  monies  in  the  de- 
claration alleged  to  be  in  arrear  could  be 
paid  thereout. 

To  these  pleas  the  plaintiffs  demurred 
generally,  and  the  defendants  joined  in  de- 
murrer. 

Mr.  Serjeant  Wilde,  in  support  of  the  de- 
murrer, was  stopped  by  the  Court. 

Mr.  Serjeant  Taddy,  contra. — The  defen- 
dants cannot  be  held  liable,  as  directors,  on 
this  instrument,  for  the  debts  of  the  com- 
pany. The  payment  of  the  money  is  sti- 
pulated to  be  made  out  of  a  particular  fund 
then  about  to  be  raised.  There  is  no  posi- 
tive promise  by  the  defendants  to  pay  the 
instalments,  but  a  mere  conditional  under- 
taking to  pay  when  that  fund  is  realized ; 
and,  according  to  the  cases  of  Dqtvkes  v. 
De  Loraine,  (1)  and  Jenny  v.  Herle,(2)  a 
party  is  not  personally  liable  to  the  pay- 
ment of  a  bill  of  exchange  or  promissory 
note  drawn  upon  a  particular  fund. 

By  the  Court, — The  cases  referred  to 
merely  shew,  that  instruments  directing  or 
promising  payment  out  of  a  particular  fund 
are  not  negotiable  as  bills  of  exchange  or 
promissory  notes ;  but  in  this  case  there 

(l)  3  Wils.  J07. 

(9)  2  Lord  Rftym.  1361. 
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can  be  no  doubt  of  the  personal  responsi- 
bility of  the  defendants.  Their  agreement 
provides  that  they  shall  pay  to  the  plaintiffs, 
at  the  time  of  the  execution  of  it,  the  sum 
of  300/. ;  the  further  sum  of  200/.  on  or 
before  the  22nd  of  August ;  the  further 
sum  of  500/.  on  or  before  the  3rd  of  Oc- 
tober ;  and  the  balance,  3500/.,  within 
twelve  months  from  the  date  of  the  agree- 
ment: with  a  proviso  that,  in  case  they 
should  not  within  that  time  have  received 
from  the  shareholders  a  sufficient  sum  for 
the  purpose,  they  then  shall  be  allowed  a 
further  indulgence  of  six  months.  This  is 
a  positive  *  agreement  to  pay  in  twelve 
months  if  the  particular  fund  should  be 
adequate,  or,  if  not,  in  eighteen  months  at 
all  events. 

Judgment  for  the  plaintiffs. 


1827.      1 
ine  22.   J 


June 


ROLT,  ASSIGNEE  OF  WEL8FORD  A 
BANKRUPT,  V.  WATSON. 


In  an  action  by  the  assignee  for  goods 
sold  and  delivered  by  the  bankrupt  -.  to  the 
defendant,  it  appeared  that  the  'latter  had 
given  in  payment  a  bill,  which  the  bankrupt 
had  lost;  but  it  was  unindorsed: — Held, 
that  the  assignee  might  sue  for  the  const' 
deration. 

Assumpsit  for  goods  sold  by  the  bankrupt 
before  his  bankruptcy.  The  cause  was 
tried  before  the  Lord  Chief  Justice,  at  the 
Sittings  in  London,  in  last  Easter  term, 
when  the  defence  attempted  to  be  set  up 
was,  that  the  defendant  had,  in  October 
1825,  accepted  a  bill  at  three  months  in  pay- 
ment for  the  goods.  For  the  plaintiff,  the 
bankrupt  was  called,  who  proved  that  the 
bill  had  been  lost,  and  that  he  had  not  in- 
dorsed or  paid  it  away.  A  verdict  was 
found  for  the  plaintiff,  with  leave  to  the  de- 
fendant to  move  to  set  it  aside. 

Mr.  Serjeant  Bosanquet  having  accord- 
ingly obtained  a  rule  for  setting  aside  the 
verdict, — 

Mr.  Serjeant  Wilde  shewed  cause ;  sub- 
mitting, that,  although,  if  the  defendant 
were  exposed  to  the  liability  of  paying  the 
bill  to  any  person  who  might  chance  to  have 
possession  of  it,  he  might  be  released  from 
his  responsibility  thereon  to  the  plaintiff; 


yet,  that,  in  this  instance,' the  bill  not  having 
been  indorsed,  and  the  defendant  never 
having  been  called  upon  to  pay  it,  he  could 
not  now  avail  himself  of  the  circumstance 
of  its  having  been  lost  so  as  to  cheat  the 
plaintiff  of  his  just  claim. 

Mr.  Serjeant  Bosanquet,  in  support  of  his 
rule. — The  statute  prescribes  the  course  to 
be  pursued,'  when  a  bill  has  been  lost,  tut. 
an  application  to  the  acceptor  for  a  new  bill, 
giving'  him  an  indemnity.  The  cases  of 
Powell*. Roach,  (\)  Dangerfieldv.  WUby,(t) 
Mayor  v.  Johnson,  (3)  and  Poole  v.  Smith,  (4) 
shew  that  the  defendant  may  still  be  liable 
to  pay  this  bill,*  and  that,  therefore,  the 
plaintiff  has  no  right  to  recover  for  the  con- 
sideration. 

By  the  Court. — A  court  of  law  has  no 
power,  by  the  statute  8  &  9  Wil.  3.  c.  17, 
to  compel  the  acceptor  of  a  lost  bill  to  give 
his  debtor  a  new  one.  The  remedy  is  in 
equity.  *  The  point  to  be  considered  here 
is,  whether  or  not  this  bill  be  still  in  ex- 
istence'and  outstanding  against  the  defen- 
dant. This  the~finding  of  the  jury  has,  in 
effect,  negatived.  All  the  cases  where, 
under  similar  circumstances,  the  acceptor 
has  been  held  to  be  discharged  on  account 
of  a  supposed  liability  to  an  unknown  hol- 
der, are  cases  where  the  bills  have  been 
found  to  be  in  such  a  state  as  to  render  them 
likely  to  be  negotiated ;  whereas,  in  the  pre- 
sent instance,  the  defendant  runs  no  risk  of 
being  called  upon,  the  bill  never  having  been 
indorsed. 

Rule  discharged. 


1827.       ")        ELVIN    AND    ANOTHER  V. 

June  25.  J  drummond. 

In  an  action  against  the  sheriff  for  an 
escape,  the  declaration  set  out  a  writ  of  our 
Lord  the  King;  and,  on  its  production, 
the  writ  was  found  to  be  entitled,  by  mistake, 
7  Geo.  8. ; — Held  not  to  be  a  variance;  or,  at 
all  events,  not  one  that  the  sheriff  could  take 
advantage  of,  he  having  reoognized  the  writ 
by  making  a  return  to  it. 

(1)6  Esp.  Rep.  76. 
(*)  4  Id.  159.  * 

(3)  3Campb.5S4. 

(4)  Roll't  K.P.C.  144. 
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This  wag  an  action  on  the  case,  against  the 
sheriff  of  Surrey,  for  an  escape.  The  de- 
claration stated — that,  the  plaintiffs  having, 
in  Easter  term,  7  Geo.  4,  obtained  judg- 
ment in  an  action  against  one  Rowe,  they,  on 
the  8th  May  1826,  sued  out  of  the  Court  of 
King's  Bench,  at  Westminster,  a  certain  writ 
of  the  King,  called  a  capias  ad  satisfaciendum, 
by  which  the  King  commanded  the  sheriff 
of  the  county  of  Surrey  to  take  r  Rowe,  if 
he  should  be  found  in  his  bailiwick,  to  satisfy 
the  debt  and  damages  ;  which  writ  was  duly 
indorsed,  &c,  and  delivered  to  the  defen- 
dant, who  then,  and  from  thenceforth,  and 
until,  and  at,  and  after,  the  return  of  the 
said  writ,  was  sheriff  of  the  said  county  of 
Surrey,  to  be  executed ;  and  that  the  de- 
fendant took  Rowe,  and  afterwards  per- 
mitted him  to  escape.  The  second  count 
was  for  a  false  return  of  non  est  inventus. 
The  defendant  pleaded  the  general  issue. 

At  the  trial  before  Mr.  Serjeant  Onslow, 
at  the  last  Assizes  for 'Surrey,  the  writ, 
which  was  in  every  other  respect  correct, 
was  found  to  be  intitled  of  the  7th  Geo.  3  ; 
and  the  learned  Serjeant,  thinking  this  a 
material  variance,  nonsuited  the  plaintiffs, 
giving  them  Ieav€  to  move  to  set  it  aside, 
and  enter  a  verdict. 

Mr.  Serjeant  Cross  moved  accordingly, 
contending,  that  the  indorsement  at  the  back 
of  the  writ,  bearing  date  1826,  clearly 
shewed  that  the  error  was  merely  clerical ; 
and  that,  at  all  events,  the  defendant  could 
take  no  advantage  of  the  mistake,  he  having 
recognized  the  writ  and  made  a  return  to 
it.  He  cited  the  case  of  Rex  v.  Bullockf(l) 
where  it  was  held,  that  a  misdescription  of  the 
great  seal,  by  styling  it  "  the  Seal  of  Great 
Britain,"  instead  of  "  the  Great  Seal  of  the 
United  Kingdom,"  was  immaterial. 

Mr.  Serjeant  fFilde  (contra)  referred  to 
the  case  of  Scandover  v.  fVamet  (2)  where, 
in  an  action  on  a  bail-bond,  the  declaration 
alleged  that  the  plaintiffs  sued  out  a  writ 
against  Francis  J.  by  the  name  of  John  J., 
and  it  was  held  that  the  production  of  a 
writ  against  John  J.,  who  signed  the  -bond 
"  Francis  J.  arrested  by  the  name  of  John 
J.,"  did  not  support  the  allegation  ;  and  he 
submitted,  that,  as  the  writ  was  so  irregular 
that  the  sheriff  might  have  been  sued  for 

(1)  1  Taunt  71. 
(!)  2  Carapb.  270. 


executing  it,  he  ought  not  to  be  charged  for 
its  non-execution. 

By  the  Court.-— The  variance  is  perfectly 
immaterial.  The  writ  is  tested  in  the  name 
of  the  present  Chief  Justice,  and  is  indorsed 
1826.  If  even ?t his  were  to'  be  considered 
a  variance,  it  would  be  one  which  the  she- 
riff could  not  take  advantage  of,  he  having 
actually  executed  it,  or  at  least  returned  it. 

Rule  absolute. 


1827 
June  25 


15.  J 


DO*E  d.  BEDFORD  AND  ANOTHER 
'     V.  WHITE. 


a  »  * 

H.  demised1  premises  to  the  lessors  of  the 
plaintiffs  and*they  demised  to  T.^who  as- 
signed -  to  'the  defendant's  wife.  The  lease 
granted  by  the* plaintiffs  contained  a  proviso 
for  re-entry  t*in  certain'  cases\  by  the  lessors 
and  H.—In  'ejectment,  laying  the  demise  of 
the  lessors  only,' — Held  sufficient. 

This  was  an  action  of  ejectment  to  re- 
cover possession  of  the  premises  demised, 
on  a  forfeiture.  The  lessor  of  the  plaintiff 
held  under  the  ground  landlord,  J.  S.  Haw- 
kins, and  demised  to  one  H.  Todd,  who 
assigned  to  the  wife  of  the  defendant. 

At  the  trial,  it  was  objected  for  the  de- 
fendant, that  the  demises  laid  in  the  decla- 
ration were  defective,  the  proviso  for  re- 
entry in  the  lease  being,  in  case  of  non- 
performance of  the  covenants  on  the  part 
of  the  lessee,  his  executors,  &c,  that  it 
should  be  lawful  for  the  lessors,  their  exe- 
cutors, &c.  and  for  the  said  J.  S.  Hawkins, 
his  heirs  and  assigns,  into  and  upon  the 
said  premises,  or  any  part  thereof,  &c.  to 
re-enter,  &c. 

A  verdict,  however,  was  taken  for  the 
plaintiff,  and  leave  having  been  given  to 
move  to  enter  a  nonsuit  on  the  objection 
above  taken,  Mr.  Serjeant  Taddy,  on  this 
day,  moved  accordingly. 

The  Court  said,  that  the  clause  in  the 
lease  for  re-entry,  gave  a  separate  right  to 
the  plaintiffs,  as  otherwise  they  would  be 
left  entirely  to  the  mercy  of  Hawkins  ; — and 
that  they  would  read  and  as  or. 

Rule  refused. 
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1827 
June  26 


16.  J 


PARKER  AND  ANOTHER  V. 
RAWLINGS. 


A  contract  was  entered  into  for  the  deli- 
very, by  the  defendant  to  the  plaintiffs,  of  a 
bale  of  sponge,  and  of  a  quantity  of  ochre 
by  the  plaintiffs  to  tlie  defendant ;  the  ochre 
to  be  delivered  on  or  before  a  certain  -day  : 
— Held,  that  the  delivery  of  the  ochre  was  a 
condition  precedent  to  the  delivery  of  the 
sponge. 

This  was  an  action  of  assumpsit.  The 
declaration  stated,  that  the  plaintiffs,  at  the 
special  instance  and  request  of  the  defen- 
dant, bargained  with  the  defendant  to  buy, 
and  bought  of  him,  and  the  defendant  sold 
to  the  plaintiffs  on  the  6th  April  1826,  a 
large  quantity,  to  wit,  one  bale,  of  New 
Providence  sponge,  weighing  1  cwt.  3  qrs. 
21  lbs.  gross,  tare  81bs.,  then  lying  in  a 
certain  warehouse  of  the  defendant,  marked 
P.,  at  a  certain  rate  or  price,  agreed  on  be- 
tween the  plaintiffs  and  the  defendant,  to 
wit,  at  the  rate  or  price  of  10*.  for  each 
and  every  pound  thereof;  and  that  the 
plaintiffs  bargained  and  sold  to  the  defen- 
dant, and  the  defendant  bought  of  the  plain- 
tiffs, a  quantity  of  yellow  ochre,  equal  to  a 
.  certain  sample  thereof,  produced  and  shewn 
to  the  defendant,  marked  B.,  at  and  after 
the  rate  of  67.  per  ton,  to  be  delivered  free, 
alongside  a  certain  wharf  called  the  Red 
Lion  Wharf,  on  or  before  24th  April  1826 ; 
and,  in  consideration  thereof,  and  that  the 
plaintiffs,  at  the  special  instance  and  re- 
quest of  the  defendant,  had  undertaken, 
and  faithfully  promised  the  defendant  to 
accept  and  receive  the  sponge,  and  to  pay 
him  for  the  same  at  the  rate  aforesaid,  by 
delivering  to  him  free,  alongside  the  Red 
Lion  Wharf,  within  the  time  aforesaid,  yellow 
ochre,  at  the  rate  aforesaid,  to  such  an 
amount  and  extent  as  would  be  equal  in 
value  to  the  sponge,  and  within  the  time 
aforesaid,  the  defendant  undertook,  and 
faithfully  promised  the  plaintiffs  to  deliver 
to  them  the  said  quantity  of  New  Provi- 
dence sponge  within  a  reasonable  time  then 
next  ensuing.  The  plaintiffs  then  averred, 
that  they  had  always,  since  the  making  of  their 
said  promise  and  undertaking,  Jbeen  ready  to 
accept  the  quantity  of  sponge,  and  to  pay 
for  the  same,  in  manner  aforesaid ;  and  that 


they  were  ready  and  willing  to  have  deliver- 
ed to  the  defendant,  within  the  time  aforesaid, 
free  alongside  the  said  wharf,  yellow  ochre 
equal  to  the  said  sample,  at  the  rate  in  that 
behalf  aforesaid,  to  an  amount  equal  to  the 
price  and  amount  of  the  said  quantity  of 
New  Providence  sponge,  and  had  delivered 
to  him  yellow  ochre  to  a  large  amount,  to 
wit,  the  amount  of  871.  of  lawful  money,  in 
part  payment  of  and  for  the  said  sponge. — 
Breach — non-delivery  of  the  sponge. 

Plea — Non  assumpsit. 

At  the  trial  before  the  Lord  Chief  Justice, 
at  the  Sittings  in  London  during  the  term, 
the  contract  was  produced,  and  was  as 
follows : — 

"  Sold  Messrs.  W.  and  S.  B.  Parker,  one 
bale  of  New  Providence  sponge,  weighing 
1  cwt.  3  qrs.  21  lbs.  gross,  tare  81  bs.,  lying 
in  my  warehouse,  marked  P.,  at  10/.  per  lb. ; 
and  bought  of  them  yellow  ochre,  equal  to 
sample,  at  51.  per  ton.  The  sample  that 
which  is  marked  B.  To  be  delivered  free, 
alongside  of  Red  Lion  Wharf;  the  empty 
packages  to  be  returned,  and  the  ochre  to 
be  delivered  on  or  before  the  24th  inst. 

Joseph  Rawlings. 
"April  6,  1826. 
"  To  Messrs.  W.  &  S.  B.  Parker." 

It  appeared,  that  the  plaintiffs  had,  in 
pursuance  of  the  above  contract,  delivered 
ochre  at  various  times,  but  not  to  the  full 
amount  of  the  sponge.  They  afterwards 
demanded  the  sponge,  which  die  defendant 
refused  to  deliver.  The  remainder  of  the 
ochre  was  never  delivered,  but  the  defen- 
dant was  requested  to  pay  for  that  which 
had  been  delivered.  For  the  defendant  it 
was  insisted  that  he  was  not  bound,  by 
the  terms  of  the  contract,  to  deliver  the 
sponge  until  he  had  received  the  whole  of 
the  ochre. — Verdict  for  the  defendant. 

Mr.  Serjeant  Toddy  moved  for  a  new 
trial,  and  submitted,  that  the  contract  did 
not  require  the  delivery  of  the  ochre  to 
precede  that  of  the  sponge,  or  that  the  one 
should  pay  for  the  other ;  but  that  the  im- 
port of  it  was,  that  the  defendant  should 
deliver  the  sponge  within  a  reasonable  rime, 
and  the  plaintiffs  the  ochre  by  a  particular 
day  ;  and  that  the  defendant  could  not  set 
up  the  non-delivery  of  the  ochre  as  a  de- 
fence to  an  action  brought  against  him  for 
the  non-delivery  of  the  sponge. 
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By  the  Court. — This  was,  in  effect,  a  con- 
tract on  the  part  of  the  plaintiffs  to  receive 
the  sponge,  and  pay  for  it  with  ochre  instead 
of  money ;  no  precise  time  was  fixed  for 
the  delivery  of  the  sponge,  but  the  24th  of 
April  was  fixed  for  that  of  the  ochre,  thus 
making  the  delivery  by  the  plaintiffs  a  con- 
dition precedent  to  the  delivery  by  the  de- 
fendant. The  plaintiffs  themselves,  by 
having  delivered  a  part  of  the  ochre,  seem 
so  to  have  understood  it ;  and  as  they  did 
not  fulfil  their  part  of  the  agreement,  they 
were  properly  nonsuited. 

Rule  refused. 


1827.     5 
June  26.  (_ 


EAST  LONDON  WATER -WORKS 
COMPANY  V.  BAILEY  AND 
OTHERS. 


The  plaintiffs,  as  directors  of  a  water-work 
company,  were  incorporated  by  act  of  parlia- 
ment, and  empowered  to  make  contracts,  $c. 
for  the  carrying  on  of  their  works : — Held, 
that  they  were  not  thereby  authorized  to  con- 
tract, otherwise  tlian  under  the  corporation 
seal;  and  that,  therefore,  they  could  not 
maintain  assumpsit  for  the  breach  of  an  agree- 
ment  (not  under  seal)  for  supplying  the 
company  with  pipes. 

The  plaintiffs,  the  directors  of  the  East 
London  Water-works  Company,  sued  the 
defendants  in  assumpsit,  on  a  contract  en- 
tered into  in  February  1824,  for  the  de- 
livery, at  stated  periods,  of  a  certain  num- 
ber of  iron  pipes,  pursuant  to  a  certain  pro- 
posal issued  by  the  plaintiffs,  and  accepted 
by  the  defendants.  The  pipes  were  to  be 
made  according  to  a  specification  describ- 
ing the  size,  shape,  and  quality,  and  were 
to  be  marked  in  various  parts  with  the 
letters  E.  L.,  and  delivered,  part  in  April, 
May,  June,  July,  and  August,  1824,  and 
the  residue  by  Lady-day,  1825.  The  de- 
fendants did  not  deliver  the  whole  quantity 
contracted  for,  and  this  action  was  thereupon 
brought.  The  company  were  incorporated 
by  the  47  Geo.  3.  sess.  2.  c.  lxxii. ;  sec.  28 
of  which  provides,  amongst  other  things, 
that  "  the  directors  shall  and  may  contract 
for,  and  agree  with  any  body  politic,  corpo- 
rate, or  collegiate,  or  any  person  or  persons, 


being  owner  or  owners,  occupier  or  occupiers 
thereof,  or  interested  therein,  and  willing  to 
sell  or  let  the  same,  for  the  purchase  or  rent 
of  lands,  tenements,  or  hereditaments,  that 
may  be  wanted  for  the  purposes  of  the  un- 
dertaking, and  the  works  thereunto  be- 
longing, and  shall  and  may,  on  behalf  of  the 
said  company  of  proprietors,  settle,  adjust, 
and  determine  all  matters,  questions,  and 
differences,  which  shall  or  may  arise  between 
the  said  company  of  proprietors  and  the 
several  owners  of,  and  persons  interested  in, 
any  lands,  tenements,  or  hereditaments, 
which  may-  be  wanted,  damaged,  or  affected 
by  the  execution  of  any  of  the  powers 
hereby  granted ;  and  shall  and  may  make 
contracts,  agreements,  and  bargains,  with 
the  workmen,  agents,  undertakers,  and 
other  persons  employed  or  connected  in 
making,  completing,  or  continuing,  the 
works  belonging  to  the  said  undertaking,  and 
all  and  every  part  or  parts  thereof;  and  the 
said  directors  shall  (subject  nevertheless  to 
the  orders  and  directions  of  general  or  spe- 
cial general  assemblies)  have  full  power  and 
authority  to  direct  and  manage  the  affairs  of 
the  said  company  of  proprietors  ;  and  the 
said  directors  shall,  by  themselves,  or  the 
clerk  to  the  said  company  of  proprietors, 
keep  a  full  and  true  account  of  all  money 
disbursed,  and  payments  made,  by  the  said 
directors,  and  by  all  and  every  person  and 
persons  employed  by  or  under  them,  and  of 
all  and  every  sum  and  sums  of  money  which 
they  shall  receive,  on  behalf  or  in  respect 
of  the  said  undertaking,  from  any  collector 
or  collectors,  or  other  officer  or  officers,  ojr 
from  any  other  person  or  persons  whomso- 
ever, employed  in,  or  having  concerns,  deal- 
ings, or  transactions  with  the  said  under- 
taking, or  in  or  with  any  part  or  parts 
thereof,  and  shall  regularly,  by  themselves 
or  their  clerks  as  aforesaid,  write,  insert, 
and  enter,  in  a  book  or  books,  to  be  from 
time  to  time  provided  at  the  expense  of  the 
said  company  of  proprietors  for  that  pur-, 
pose,  minutes  or  copies  (as  the  case  shall 
require)  of  every  such  contract,  bargain, 
receipt,  and  disbursement,  and  of  all  other 
their  orders  and  proceedings,  which  book  or 
books  shall  be  deposited  with,  and  kept 
locked  up  under  the  care  and  direction  of 
the  said  directors." 

At  the  trial  before  the  Lord  Chief  Justice, 
at  the  Sittings  at  Guildhall,  after  last  Hi- 
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lary  term,  it  was  objected,  on  the  part  of 
the  defendant,  amongst  other  things, .  that 
the  plaintiffs  could  not,  being  ;a  corpo- 
ration, make  contracts,  except  under  the 
corporation  seal,  and  that,  consequently,  the 
present  form  of  action  could  not.  be  main- 
tained by  them.  A  verdict  was,  however, 
taken  for  them,  with  leave  for  the  defen- 
dants to  move  to  set  it  aside. 

Mr.  Serjeant  Wilde%  having  obtained  a 
rule  nut  to  that  effect — 

Mr.  Serjeant  Toddy  shewed  cause. — The 
act  incorporating  this  company  .was  so 
framed  as  to  afford  to  the  directors  every 
facility,  in  order  to  the  carrying  on  of  the 
concerns  of  the  company.  This  object 
would  be  entirely  frustrated  if  they  are  not 
enabled  to  contract  otherwise  than  under 
seal.  The  cases  of  Yar borough,  v.  the 
Bank  of  Englandy(l)  Rexv.Biggt{%)  Slark 
v.  the  Highgate  Archway  Company,  (5) 
Broughton  v.  the  Manchester  Water  Work* 
Company  ,(4)  and  Home  v.  /vtt,(5).and  Bro. 
Abr.  tit.  "  Corporations,"  pi.  83,  shew  that 
every  act  of  a  corporate  body  need  not  be 
under  seal ;  which  is  a  formality  only  requi- 
site in  transactions  affecting  the  realty. 

Mr.  Serjeant  Wilde  in  support  of  his  rule. 
The  general  rule  is,  that  all  acts  by  a  cor- 
porate body  must  be  under  seal ;  and,  al- 
though this  rule  is  subject  to  certain  excep- 
tions, yet  the  present  case  is  not,  according 
to  the  decisions  referred  to,  within  any  of 
them.  They  are  all,  as  in  The  Mayor  of 
Stafford  v.  Till,  (6)  confined  to  executed 
contracts  ;  and  the  act  by  which  these  plain- 
tiffs are  empowered,  gives  them  no  autho- 
rity to  contract,  other  than  in  the  ordinary 
manner. 

By  the  Court. — This  is  an  action  of  «- 
tumpsit  against  a  corporate  body  on  an  exe- 
cutory contract.  It  is  a  general  rule  that  a 
corporation  can  only  contract  under  seal. 
There  are,  indeed,  various  exceptions  to  this 
rule,  as  has  been  decided  in  the  cases  re- 
ferred to,  and  also  in  Randle  v.  Deane,  (7) 

(1)  16  East,  6. 
(t)  3  P.  Wins.  419. 

(3)  ft  Taunt.  79f. 

(4)  3  fi.  &  A.  12. 

(5)  1  Ventr.  47. 

(6)  4  Biog.  76 ;  5  Law  Joara.  C.P.  77. 

(7)  t  Lotw.  1496. 


in  Finer9  s  Abridgment,  (8)  and  in  Manbyv. 
Long.  (9)  But  these  exceptions  are  all  con- 
fined to  cases  where  the  contract  is  executed — 
to  works  of  necessity,  or  things  of  daily  oc- 
currence, '  and  so  forth.  Here,  however, 
the  contract  being  executory,  was  not  bind- 
ing on  the  plaintiffs,  and  therefore  cannot  be 
so  on  the  defendant ;  for  there  is  no  power 
given  to  them;  as. directors  of  this  company, 
to  contract  without  .seal.  We  are  of  opi- 
nion, that  this  rule  must  be  made — 

Absolute. 
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GIBBONS  V.  RULB. 


Ship-brokers  are  not  within  the  meaning  of 
the  statutes  relating  to  the  admission  and  regu- 
lation of  brokers  by  the  mayor  and  aldermen 
of  London. 

This  was  an  action  by  the  plaintiff,  a  ship- 
broker,  against  the  defendant,  a  ship-owner. 
The  declaration  was  in  the  usual  form,  for 
work  and.  labour  by  the  plaintiff,  in  and 
about  the  business  of  the  defendant,  at  his 
request,  and  for  commission  or  reward  due, 
and  of  right  payable,  from  the  defendant  to 
the  plaintiff,  in  respect  thereof. 

The  defendant  pleaded  the  general  issue. 

At  the  trial  before  the  Lord  Chief  Justice, 
at  Guildhall,  at  the  Sittings  in  Easter  term 
last,  it  appeared  that  the  plaintiff  had  never 
been  admitted  by  the  court  of  aldermen  of 
London  to  practise  as  a  broker;  and  the 
learned  Judge  thinking  this  objection  fetal, 
nonsuited  the  plaintiff,  with  leave  to  move 
to  set  the  nonsuit  aside,  and  enter  a  ver- 
dict. (1) 

(8)  Tit.  ••  Corporation/*  K.  7,  SI. 

(9)  3  Lev.  107. 

(1)  The  statutes  regulating  the  admission 
of  persons  acting  as  brokers  in  the  city  of 
London  are — 1  Jac.  1.  c.  21.  by  which  it  ap- 
pears, (s.  1.)  that,  for  divers  hundred  years,  the 
Lord  Mayor  and  Aldermen  of  the  city  had  been 
accustomed  to  select  certain  freemen  out  of  the 
companies  of  the  city  to  be  brokers,  who  were 
admitted  to  act  by  the  Lord  Mayor  and  the  Court 
of  Aldermen.  The  6  Ann.  c.  16.  a.  4.  enacts, 
"  That  all  persons  acting  as  brokers  within  the 
city  of  London  and  liberties  thereof,  shall  from 
time  to  time  be  admitted  so  to  do  by  the  Court 
of  Mayor  and  Aldermen  of  the  said  city  for  the 
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Mr.  Serjeant  Taddy  accordingly  moved 
for  a  rule  nisi  to  that  effect,  submitting  that 
the  plaintiff  was  not  a  broker  within  the 
meaning  of  any  of  the  acts.  He  cited  a  case 
otThe  Mayor  of  London  v.  Cuffs,  (2)  where 
the  defendant  was  sued  for  penalties  for 
having  acted  as  a  ship-broker,  as  here, 
without  being  admitted  by  the  Court  of  the 
Mayor  and  Aldermen  of  London ;  and  the 
Lord  Chief  Justice  of  the  Court  of  King's 
Bench  nonsuited  the  plaintiff,  on  the  ground 
that  such  a  person  was  not  within  the  mean- 
ing of  the  acts  respecting  brokers. 

The  rule  having  been  granted, 

Mr,  Serjeant  Wilde  shewed  cause.  He 
contended,  that  the  terms  of  the  statute  were 
genera],  and  included  all  descriptions  of 
brokers ;  and  that,  therefore,  all  contracts 
made  by  such  persons  as  are  not  qualified 
to  act,  are  void,  according  to  the  doctrine 
laid  down  by  Lord  Chief  Justice  Holt,  in 
the  case  of  Bartlett  v.  Vinar,  (3)  and  to 
the  principles  recognized  in  the  cases  of 
Hinckley  v.  Walton,  (4)  Drury  v.  Defon- 
taine,  (5)  and  Lang  Ion  v.  Hughes,  ((i) 

Mr.  Serjeant  Toddy,  in  support  of  his 
rule. — There  is  a  material  distinction  be* 
tween  contracts  void  by  reason  of  the  sub- 
ject matter  being  prohibited,  and  those  for 
which  one  or  both  of  the  contracting  parties 
may  be  liable  to  punishment,  and  which  are 
not  therefore  absolutely  void.  In  Johnson  v. 
Hudson,  (7)  it  was  held,  that  a  factor  selling 

time  being,  under  such  restrictions  for  their 
honest  and  good  behaviour  as  that  court  shall 
think  fit  and  reasonable." 

The  fifth  section  of  that  statute  enacts, 
"  That  if  any  person  shall  take  upon  him  to  act 
as  a  broker,  or  employ  any  other  under  him 
to  act  as  such,  within  the  said  city  and  liber- 
ties, not  being  admitted  as  aforesaid,  every 
such  person  so  offending  shall  forfeit  and  pay, 
to  the  use  of  the  mayor  and  commonalty,  and 
citizens  of  the  said  city,  for  every  such  offence 
the  sum  of  25/.,  to  be  recovered  by  action  of 
debt  in  the  name  of  the  chamberlain  of  the  said 
city,  in  any  of  his  Majesty's  courts  of  record, 
in  which  no  protection,  essoign,  or  wager  of 
law  shall  be  allowed,  or  any  more  than  one 
imparlance." 

The  statute  57  Geo.  3.  c.  60.  increases  the 
penalty  to  100/. 
(*)  Ma. 

(3)  Carth.  251. 

(4)  3  Taunt.  131. 

(5)  1  Id.  131. 

(6)  1  Maul.  &  Selw.  593. 

(7)  11  East,  180. 

Vol.  V.  C.P. 


a  parcel  of  prize  manufactured  tobacco,  con- 
signed to  him  from  a  correspondent  at 
Guernsey,  without  having  entered  himself 
with  the  Excise  Office  as  a  dealer  in  to- 
bacco, nor  having  any  licence,  as  required 
by  the  statute  29  Geo.  3.  c.  68,  might  yet 
maintain  an  action  against  the  vendee  for  the 
price. 

By  the  Court. — We  are  of  opinion  that 
the   plaintiff  in  this  case  is  not  a  broker 
within  the  meaning  of  the  6  Ann.  The  statute 
is  penal,  and  must  therefore  be  strictly  con- 
strued. 1 1  doesnot  appear,  that  there  existed, 
when  it  passed,  any  class  of  persons  called 
ship-brokers.      Undoubtedly,  persons  en- 
gaged in  procuring  freight  for  ships,  and  in 
conducting  their  general  business,  are  now 
in  common  parlance  styled  brokers,   and 
perhaps  also  in  some  recent  statutes ;  but  they 
are  not  such  brokers  as  were  known  before 
the  passing  of  the  statute  of  Ann.     Accord- 
ing to  the  definitions  in  all  the  law  diction- 
aries, brokers  are  persons  concerned  in  ex- 
change, or  in  buying  and  selling  goods; 
and  the  statutes  have  adopted  these  defi- 
nitions.    The  1  Jac.  1.  c.  21 /is  intituled, 
*'  An  act    against  brokers,"  and  the  pre- 
amble says,  "Forasmuch  as  of  long  and 
ancient  times  certain   freemen  have  been 
solicited  to  be  brokers,  and  have  taken 
oaths  to  use  and  demean  themselves  up- 
rightly, between  English    merchants  and 
merchant  strangers  and  tradesmen,  in  mak- 
ing contracts  to  be  made  between  them  con- 
cerning their  wares  and  merchandizes  to  be 
bought  and  sold,  and  monies  to  be  taken  up 
by  exchange,  between  such  merchant  and 
merchants,  and  tradesmen ;  and  such  persons 
have  had  the  name  of  brokers,  and  have 
been  known,  called,  and  taken  for  brokers, 
and  dealing  in  brokerage  and  brokery,  who 
of  ancient    times  used  to  sell  or  to  take 
pawns,"  &c.     There  were  various  descrip- 
tions of  brokers  then  known.     The  8  and  9 
W.  S.  c.  20,  speaks  of  brokers  employed 
in  buying  aud  selling  tallies,  which  were  the 
government  securities  of  that  time ;  or,  as 
they  are  now  called,  stockbrokers.     All  the 
subsequent  acts  only  apply  to  persons  buying 
and  selling  goods,  or  government  securities, 
and  make  no  mention  of  ship-brokers.    The 
8  &  9  W.  3,  which  was  in  force  only  three 
years,  was  followed  by  6  Ann.  c.  1 6,  one  object 
of  which  was,  to  compensate  the  then  existing 
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garbler  of  spices;  and  another,  to  supply 
the  place  of  the  expired  statute.  The  6 
Ann.  prescribes  regulations  "  for  the  class  of 
brokers ;"  which  must  intend  such  persons 
as  were  then  known  to  the  law  as  such.  In 
Janssenv.  Green,(fi)  which  was  an  action  for 
penalties  against  a  party  for  acting  as  a  stock- 
broker, without  being  sufficiently  authorized, 
Lord  Mansfield  said,  "  Sir  J.  Barnard's  Act 
is  conclusive ;  it  directs  that  every  broker  or 
other  person,  who  shall  negotiate  or  act  as 
a  broker,  receiving  brokerage  in  the  buying 
or  selling*  or  otherwise  disposing  of  any  of 
the  said  public  or  joint  stocks,  or  other  pub* 
lie  securities,  shall  keep  a  book,  which  shall 
be  called  the  broker's  book.  Can  words 
more  strongly  express  what  the  parlia- 
ment meant  by  a  broker  ?"  So  here,  there 
can  be  no  doubt  as  to  the  meaning  of 
the  term  broker.  We,  therefore,  think  that, 
upon  a  review  of  all  the  statutes,  there 
can  be  no  doubt,  that  in  this,  the  plaintiff 
must  be  considered  rather  as  an  agent  than 
a  broker,  and  that  this  rule  must  be  made — 

Absolute. 


1827.       \        GULLY  V.  THE  BI8HOF  OF 

June  £0.  y  exeteb. 

In  a  devise,  an  advowson  in  gross  passes 
under  the  description  of  "  tenement" 

The devisor \  after  making  various  bequests, 
directing  part  of  his  estate  to  be  sold  for  the 
payment  of  his  debts,  and  charging  the  re- 
mainder with  an  annuity  to  his  widow,  devised 
as  follows : — "  AU  the  rest  and  residue  of 
my  goods  and  chattels,  lands  and  tenements, 
not  before  given  and  bequeathed,  my  debts 
being  paid,  I  give  and  bequeath,  subject  and 
charged  as  aforesaid,  to  my  brother,  R.  S., 
if  living  at  the  time  of  my  death ;  if  not 
living,  to  his  children,  to  be  divided  between 
them : — Held,  tluU  the  fee  passed  to  the  <fe- 
visees. 

The  declaration  in  quare  impedit,  in  the 
statement  of  the  plaintiffs  title,  alleged,  thai 
R.  S.,  being  seised  of  a  purparty,  or  fourth 
part,  of  an  advowson,  conveyed  the  same,  by 
deed,  to  L.  S.,  and,  on  the  production  of  the 
deed,  it  was  found  to  be  a  conveyance  of  the 
whole  advowson,  although  R.  S.  was  proved 
to  have  possessed  only  the  fourth  part  ;— 
Held,  no  variance. 

(8)  4  Burr.  2103. 


This  was  an  action  of  quare  impedit.  The 
plaintiff's  title  was  stated  in  the  declaration 
as  follows : — 

That  R.  Isaac,  being  seised  of  a  purparty, 
or  fourth  part,  of  the  advowson  in  question, 
by  deed  poll,  dated  1672,  in  consideration 
of  20*.  paid  by  L.  Stevings,  and  for  service 
done  to  him  by  L.  Stevings,  and  also  for 
divers  other  good  and  valuable  causes  and 
considerations  him  thereunto  moving,  grant- 
ed the  same  purparty  in  the  same  advowson 
to  L.  Stevings,  and  his  heirs.  That,  after- 
terwards,  John  Stevings,  who  took  under 
L.  Stevings,  devised  the  said  purparty  in 
the  said  advowson  to  his  brother  Richard, 
if  living,  and  if  dead,  to  Richard's,  children, 
and  their  heirs,  as  tenants  in  common ;  Ca- 
therine, Thomasine,  Susannah  and  Jane, 
being,  at  the  time  of  the  death  of  John 
Stevings,  the  only  children  of  Richard. 

At  the  trial,  before  Mr.  Justice  Park,  at 
the  last  Spring  Assizes  at  Exeter,  the  deed 
from  R.  Isaac  to  L.  Stevings, when  produced, 
was  found  to  be  a  conveyance  of  the  whole 
advowson,  whereas  Isaac  only  possessed  a 
fourth  part.  The  will  of  John  Stevings  was 
also  produced.  After  various  legacies  and 
bequests,  and  directions  for  the  sale  of  cer- 
tain property  to  pay  his  debts,  the  testator 
ordered  that  other  property  should  not  be 
sold  unless  necessary,  expressing  his  belief 
that  there  would  be  enough  to  pay  his  debts 
without  selling  that  other  part ;  and  charged 
his  estate  with  the  payment  of  an  annuity 
to  his  widow.  The  residuary  clause  was 
as  follows : — 

"  All  the  rest  and  residue  of  my  goods 
and  chattels,  lands  and  tenements,  not  before 
given  and  bequeathed,  my  debts  being  paid, 
I  give  and  bequeath,  subject  and  charged 
as  aforesaid,  to  my  brother  Richard  Ste- 
vings, if  living  at  the  time  of  my  death  ;  if 
not  living,  to  his  children,  to  be  divided 
between  them :  but  my  mind  is,  that  Ca- 
therine shall  have  200/.,  Thomasine  300£, 
and  Elizabeth  200/.,  more  than  any  of  the 
rest." 

On  this  it  was  objected  that  the  above  did 
not  convey  to  the  children  of  Richard  Ste- 
vings a  fee  in  the  purparty  of  the  advowson ; 
and  that  an  advowson  in  gross  would  not 
pass  under  the  description  of  "  tenement." 
The  learned  Judge,  thereupon,  nonsuited  the 
plaintiff,  but  gave  him  leave  to  move  for  a 
new  trial. 
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Mr.  Serjeant  Wilde  accordingly  moved  for 
a  rule  to  that  effect,  citing  Frogmorlon  v.  Ho- 
lyday,(\)  Comyns*s  Digest,(2)  and  Doe  d. 
Stevens  v.  Snelling,  (3)  to  shew,  that  nothing 
hut  the  passing  of  an  estate  in  fee  to  the 
children  of  Richard  Stevings,  could  satisfy 
the  intention  of  the  testator ;  and,  to  shew 
that  "  tenement"  is  a  sufficient  description 
to  pass  an  advowson,  he  referred  to  Coke, 
(4)  Blacks  tone,  (5)  Comyns,  (6)  and  Per- 
kins, (7)  and  to  the  case  of  London  v.  South" 
ttelL  (8) 

Mr.  Serjeant  Bosanquet  shewed  cause. — 
An  advowson  in  gross  does  not  lie  in  tenure, 
Year  Book,  30  Hen.  6,  35.  In  Rollers 
Abridgement,  tit.  "  Escheat,"  it  is  said,  that, 
on  the  death  of  the  grantee,  an  advowson  in 
gross  does  not  escheat;  it  cannot,  therefore, 
lie  in  tenure.  The  case  of  London  v.  South* 
well,  and  the  authorities  in  Perkins  and  Co* 
myns,  are  not  cases  of  advowsons  in  gross. 
In  Hopewell  v.  Ackland,  (9)  it  was  held, 
that  an  advowson  would  not  pass  under  the 
description  of  "  tenements ;"  so  in  Kensey 
v.  Langhorn,  (10)  a  devise  of  "  lands,  tene- 
ments and  hereditaments,"  was  held  insuf- 
ficient to  pass  an  advowson.  In  Westfaling 
v.  Westfaling,  (1 1)  Lord  Hardwicke  seemed 
to  think  that  "tenement"  was  not  a  sufficient 
description  ;  for,  be  said,  that  an  advowson 
would  not  pass  by  the  word  "  lands,"  al- 
though it  would  by  the  words  "  tenements 
and  hereditaments" 

Mr.  Serjeant  Wilde  was  heard  in  reply. 

By  the  Court, — In  this  case  two  objec- 
tions have  been  urged  against  the  plaintiff's 
right  to  recover  : — First,  that  an  advowson 
in  gross  will  not  pass  under  the  description 
of  tenement.  Secondly,  that  the  devise 
contains  no  words  of  limitation  so  as  to 
convey  a  fee  to  the  children  of  Richard 
Stevings ;  but  that  the  only  effect  of  the 
devise  was  to  vest  in  them  an  estate  for  life. 
As  to  the  first  point,  it.  has  been  admitted 


(«) 


3  Burr.  1618. 

Tit,  "  Devise,"  N.  4. 

(3)  5  East,  87. 

(4)  Co.  Litt.  6.  a. 

(5)  t  Bl.  Com.  17. 

(6)  Com.  Dig.  tit.  "Advowson." 

(7)  P.  116. 

(8)  Hob.  303. 

(9)  1  Salk.  439. 

(10)  Qss.  Temp.  Talbot,  143. 

(11)  3  Atkyoa,  464. 


that  an  advowson  appendant  lies  in  tenure, 
and  will,  therefore,  pass  under  such  a  de- 
scription.   The  authorities,  however,  do  not 
make  any  distinction  between  advowsons  in 
gross  and  those  which  are  appendant.     In 
Coke,  it  is  said,  (12)  "  Tenement  is  a  large 
word,  to  pass  not  only  lands  and  other  in- 
heritances which  are  holden,  but  also  offices, 
rents,  commons,  profits  of  sender  out  of  lands, 
and  the  like,  wherein  a  man  hath  any  frank  te- 
nement, and  whereof  he  is  seised  ut  de  libera 
tenemento"     Tenementum  also  is  the  word 
used  throughout  the  statute  De  Donis.  (13) 
Lord  Coke,  in  commenting  on  the  word  te- 
nementum, says,  (14)  "  This  is  the  only  word 
which  the  said  statute  of  Westminster  2nd, 
that  created  estates  tail,  useth ;  and  it  in- 
cluded! not  only  all  corporeal  inheritances 
which  are  or  may  be  holden,  but  also  all  in- 
heritances issuing  out  of  any  of  thosennhe- 
ritances,  or  concerning,  or  annexed  to,  or 
exercisable  within  the  same,  though  they  lie 
not  in  tenure ;  as  rents,  estovers,  commons, 
or  other  profits  granted  out  of  land ;  or  uses, 
offices  or  dignities  which  concern  land,  or 
certain  places."     All  the  older  authorities 
on  this  subject  are  to  be  found  in  Finer,  (15) 
and  from  these  it  appears  clear,  that   an 
advowson,  as  well  in  gross  as  appendant, 
does  lie  in  tenure.     The  modern  decisions 
are  but  few.     The  plain  meaning  of  Lord 
Hardwicke,  in  the  case  of  Westfaling  v. 
Westfaling,  is,  that  an  advowson  will  pasa 
under  the  description  either  of  M  tenement" 
or  "  hereditament ;"  for  both  cannot  be  ne- 
cessary.    As  to  the  other  objection, — it 
was  clearly  the  intent  of  the  testator  that 
his  brother's  children  should  take  the  fee. 
The  words  of  the  devise  are  stronger  than 
were  those  which,  in  the  case  o£Doe  d.  Pen- 
warden  v.  Gilbert  ,(16)  in  this  court,  were  held 
to  pass  the  fee.     The  objection  taken  at  the 
trial,  on  the  ground  of  a  variance  between 
the  deed  set  out  in  the  declaration  and  that 
produced,  was  properly  over-ruled ;  for  the 
declaration  only  professes  to  set  forth  the 
effect  of  the  deed,  and  the  clear  effect  here 
is,  to  pass  a  fourth  part,  which  was  all  that 
Isaac  had  in  the  advowson. 

Rule  absolute* 


(it)  Co.  Litt.  6.  a. 

(13)  13  Edw.  I.e.  1. 

(14)  Co.  Litt.  19.  b. 

(15)  Vin.Abr.  tit.  "Tenure, 

(16)  3  B.  h  B.  85. 
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..} 


BEE8TOK  V.  COLLTBR. 


The  plaintiff  lived  for  many  years  tn  the 
service  of  the  defendant,  as  clerk,  and  it  was 
proved  that  his  salary  had  formerly  been  paid 
quarterly,  although  of  late  years  he  had  re- 
ceived  it  monthly  :—Hela\  that,  notwithstand- 
ing the  monthly  payments,  this  was  a  yearly 
hiring ;  and  that  it  was  not  such  a  contract 
as  is  required  by  the  statute  of  frauds  to  be 
in  writing. 

This  was  an  action  of  assumpsit.  The 
declaration  stated,  in  substance,  that  the  de- 
fendant, on  the  1st  March  1793,  retained 
the  plaintiff  in  his  service  as  a  clerk,  at  a 
certain  salary,  for  one  whole  year  from  the 
day  and  year  aforesaid,  and  afterwards,  as 
long  as  they,  the  plaintiff  and  defendant, 
should  respectively  please,  until  the  expira- 
tion of  the  current  year  from  the  said  1st  of 
March ;  that  the  plaintiff  remained  in  the 
defendant's  service,  on  the  terms  aforesaid, 
until  the  23d  December  1826,  and  was 
ready  and  willing  to  continue  therein  until 
the  expiration  of  the  current  year,  on  the 
1st  March  1827;  but  that  the  defendant 
discharged  him  on  the  23d  December  1826. 

At  the  trial,  before  the  Lord  Chief  Jus- 
tice, at  Westminster,  at  the  Sittings  in  term, 
it  appeared,  that,  in  1811,  the  plaintiff's 
•alary  had  been  paid  quarterly,  and  that 
within  the  last  six  years  it  had  been  paid 
monthly ;  but  it  was  not  shewn  how  it  had 
been  paid  during  the  intermediate  time. 
The  learned  Judge  told  the  jury,  that,  from 
the  circumstance  of  the  salary  having  been 
paid  quarterly  in  1811,  they  might  infer  a 
yearly  hiring,  notwithstanding  that  the  pay- 
ments were  afterwards  made  monthly.  ^The 
jury  found  for  the  plaintiff,  damages  83/. 

Mr.  Serjeant  fVilde  obtained  a  rule,  call- 
ing on  the  plaintiff  to  shew  cause  why  this 
verdict  should  not  be  set  aside  and  a  non- 
suit entered,  on  the  ground  of  the  absence 
of  express  evidence  as  to  a  yearly  hiring. 

Mr.  Serjeant  Spankie,  contra,  was  stopped 
by  the  Court.  r 

Mr.  Serjeant  Wilde,  in  support  of  his 
rule,  cited  the  case  of  Johnstone  v.  Huddle- 
stone,  (1)  where  a  demise  of  premises  from 
the  26th  March,  for  one  year  next  ensuing, 

(1)  4-B.&C.92S;  s.c.4Law  Joam.  K.B.  71. 


and  so  from  year  to  year  for  so  long  as  the 
plaintiff  and  defendant  should  respectively 
please,  was  held  to  constitute  a  tenancy 
from  year  to  year ;  but,  in  that  case,  the 
declaration  was  framed  accordingly,  whereas 
here  the  plaintiff  has  not  declared  on  such 
a  contract  of  hiring,  but  only  on  a  contract 
for  one  year.  He  argued  that,  according 
to  the  case  of  Bracegirdle  v.  Heald,  (2)  this 
contract  should  have  been  in  writing. 

By  the  Court. — A  hiring  of  a  servant 
without  mention  of  time  is  a  hiring  for  a 
year ;  and  the  jury,  in  case  the  service  con- 
tinued, would  be  warranted  in  finding  such 
a  contract  implied  as  is  stated  in  this  de- 
claration. Such  a  contract  is  not  within 
the  statute  of  frauds,  and  need  not  be  in  writ- 
ing. The  monthly  payments  of  wages  do 
not  alter  the  case. 

Rule 


1827.      >        GALLOWAY   V.    BIRD   AND 

June  30.  y  another. 

The  vendor  of  goods  delivered  litem  to  the 
defendants,  carriers,  who  detained  them  for 
a  general  lien  :—Held,  that  replevin  would 
not  lie  against  them  for  the  detention,  at  the 
suit  of  the  consignee. 

This  was  an  action  of  replevin  for  taking 
and  unjustly  detaining  plaintiff's  goods.  The 
defendants  avowed  that  they  were  carriers 
and  lightermen;  and  that  one  Bache  was  the 
i  consignor,  and  the  plaintiff  the  consignee,  of 
the  goods  in  question,  which  were  delivered 
to  them,  the  defendants,  and  came  into  their 
custody,  as  such  carriers,  to  be  carried  to 
the  plaintiff,  with  his  knowledge  and  con- 
sent, and  for  reward  therefore  payable  by 
Bache  ;— that,  before  the  plaintiff  had  any 
property  in  the  goods,  they  had  given  notice 
to  Bache  that  they  would  detain  all  goods 
delivered  to  them,  not  only  for  the  charges 
arising  on  such  goods,  but  for  all  monies 
due  to  them  on  any  other  account  from  him, 
Bache;  and  that  they  detained  the  goods 
by  virtue  of  a  certain  lien  for  a  balance  of 
543/.  %s.  due  to  them  from  Bache,  having 
given  notice  to  Bache  that  they  claimed 
such  lien.    The  plaintiff  pleaded,  first,  that, 

(t)  1  Barn.  &  AH.  72*. 
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before  lie  had  any  notice  of  the  notice  given 
to  Bache,  he  accepted  a  bill  of  exchange  in 
part  payment  for  the  goods,  which  bill  he 
afterwards  paid.  Secondly,  that  at  the  time 
of  the  delivery  of  the  goods  he  had  no  notice 
of  the  notice  alleged  to  have  been  given  by 
the  defendants  to  Bache. 

To  the  first  plea,  the  defendants  replied, 
that  they,  at  the  time  they  detained  the 
goods,  had  no  notice  from  the  plaintiff  that 
he  had  accepted  the  bill  of  exchange  (to 
which  the  plaintiff  demurred  generally), 
and  they  demurred  generally  to  the  second 
plea.  Mutual  joinders  in  the  demurrer. 
In  the  course  of  the  argument  three  points 
were  raised ;  but  the  only  question  upon 
which  the  Court  gave  any  opinion  was,  as  to 
whether  or  not  an  action  of  replevin  could 
be  maintained  under  the  circumstances. 

Mr.  Serjeant  Wilde,  for  the  plaintiff,  sub- 
mitted, that,  as  the  taking  in  this  case  was 
wrongful,  it  not  being  under  a  bond  fide 
contract  to  carry,  but  the  possession  of  the 
goods  having  been  obtained  by  a  mere  pre- 
tence to  do  that  which  was  never  meant  to 
be  done,  the  action  was  well  brought. 

Mr.  Serjant  Toddy,  for  the  avowants, 
referred  to  several  authorities  to  shew  that 
where  goods  are  not  taken  but  merely  re- 
ceived  under  a  contract  to  carry  for  hire,  or 
otherwise,  replevin  will  not  lie. 

By  the  Cour/.— In  this  case  the  goods  re* 
plevied  were  delivered  to  the  avowants  upon 
a  contract  to  carry.  It  is  laid  down  in  all 
the  authorities  that  this  form  of  action  only 
lies  where  goods  are  taken,  and  not  where 
the  possession  of  them  has  been  obtained  in 
furtherance  of  a  contract.  The  form  of  the 
pleadings  shews  this  to  be  the  true  prin- 
ciple ;  for  the  declaration  states,  that  the 
defendant  took  and  detained  the  goods  of 
the  plaintiff,  and  the  general  issue  is  non 
cepit. 

Judgment  far  the  defendants* 


1827.       ">      COLLYER  V.  WILLOCK  AND 
July  2.      3  OTHERS,  EXECUTORS. 

The  defendants  being  sued  for  a  sum  due, 

for  principal  and  interest,  from  their  testator , 

pleaded  the  statute  of  limitations,  and  paid 

the  principal  into  court,  but  refused  to  pay 

the  interest: — Held,  that  the  payment  of  the 


principal  into  court  did  not  amount  to  an  im- 
plied promise  to  pay  the  interest,  so  as  to  take 
that  out  of  the  statute. 

The  defendants'  testator,  an  auctioneer, 
sold  to  the  plaintiff,  in  1818,  a  cottage  and 
land,  with  other  property.  The  condition 
of  sale  was  "  that  the  purchasers  pay  down 
immediately  into  the  hands  of  Mr.  Willock 
a  deposit  of  20/.  per  cent,  for  lots  1,  2,  3, 
4,  6,  7,  8,  9  and  10,  and  151.  per  cent,  for 
lot  5,  in  part  of  the  purchase-money,  and 
sign  an  agreement  to  complete  their  pur- 
chase-money on  or  before  Michaelmas-day 
1818,  upon  having  good  titles  made  to  them ; 
and,  if  from  any  cause  whatever  the  pur- 
chase of  any  lot  or  lots  be  not  then  com- 
pleted, the  purchase-money  for  such  lots 
shall  immediately  be  invested  in  Exchequer 
bills,  in  the  joint  names  of  the  vendors  ami 
purchasers,  until  such  purchase  or  purchases 
shall  be  completed." 

At  the  trial,  before  the  Lord  Chief  Jus- 
tice, it  appeared,  that  the  tide  to  lot  5  was 
never  perfected ;  and  that  the  title  to  the 
other  property  was  contested  until  1 823  ; 
that  the  plaintiff  brought  this  action  in  Mi- 
chaelmas term  1 826,  to  recover  the  deposit 
of  1 51.  paid  on  lot  5,  together  with  interest 
thereon ;  and  that  the  defendants  had  pleaded 
the  statute  of  limitations,  and  paid  the  15/. 
into  court,  refusing  to  pay  the  interest.  A 
verdict  was  taken  for  the  interest,  and — 

Mr.  Serjeant  Wilde  having  obtained  a 
rule  nisi  to  set  it  aside  and  enter  a  nonsuit, — 

Mr.  Serjeant  Taddy  shewed  cause,  sub- 
mitting that  the  payment  of  the  principal 
into  court  by  the  defendant  was  a  virtual 
admission  of  his  liability  as  well  to  the  pay- 
ment of  the  interest  as  to  that  of  the  principal. 

Mr.  Serjeant  Wilde,  in  support  of  his 
rule,  contended  that  a  new  promise  was  ne- 
cessary to  revive  the  defendants'  liability ; 
and  that  they  had  not  made  any  such  promise 
as  to  the  interest,  but,  on  the  contrary,  had 
distinctly  refused  to  pay  any. 

By  the  Court. — The  payment  of  the  prin- 
cipal by  the  defendants  does  not  raise  any 
implied  promise  so  as  to  revive  the  original 
liability,  either  of  themselves  or  of  their 
testator,  to  pay  the  interest ;  and  there  was 
no  actual  promise,  but  an  express  refusal 
so  to  do. 

Rule  absolute 
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HEKKIKGS  V.  ROTHSCHILD. 


18 

July 

The  defendant,   the  contractor  for  the 
Neapolitan  loan  of  1822,  sold  to  J.  S.  a  por- 
tion of  that  stock,  and  received  from  him  a 
deposit  of  10  per  cent,  on  the  amount,  giv- 
ing him  scrip-receipts  for  the  same,  entitling 
the  bearer  to  the  amount  of  stock  therein* 
mentioned,  on  payment  of  the  balance,  oh  or 
before  the  1st  February  1828,     These  re- 
ceipts were  sold  by  J.  S.  to  the  plaintiff. 
Before  the  1st  February  1823,  the  defendant 
issued  notices  to  the  holders  of  scrips  to  the 
effect,  that  he  granted,  on  certain  condition*, 
an  extension  of  time  for  the  payment  of  the 
balances,  requiring  those  who  chose  to  avail 
themselves  of  the  offer  to  send  tlveir  receipts 
to  be  marked.     The  plaintiff,  accordingly,  ac- 
cepting the  terms  off erea,  sent  his  receipts, 
which  were  indorsed  by  the  defendant  with 
the  plaintiff's  name.     Some  of  the  holders 
having  neither   accepted  the  new  nor  per- 
formed the  old  conditions,  the  defendant  agairi 
gave  notice,  saying,  that,  unless  the  balances 
were  paid  by  a  particular  time,  he  would 
"  dispose  of,  or  keep  the  certificates,  and  put 
the  proceeds  or  value  of  them  to  the  credit  of 
the  holders,  on  account  of  the  balances  and 
interest  due,  and  hold  them  answerable  to  him 
for  any  loss  or  deficiency."     The  forfeiture 
of  the  deposits  was  not  a  condition  of  the  ori- 
ginal contract,  as  evidenced  by  the  receipts. 
The  plaintiff  failed  in  paying  his  balance  at 
the  time  specified,  but  afterwards  tendered  it. 
The  defendant  refused  to  receive  it,  and  also 
refused  to  return  the  deposit-money  paid  by 
J.  S.  :~Held,  that  the  plaintiff  might  re- 
cover it  as  money  had  and  received  to  his 
use. 

This  was  an  action  for  money  had  and 
received  by  the  defendant  to  the  use  of  the 
plaintiff. 

The  declaration  contained  the  common 
money  counts* 

The  defendant  pleaded  the  general  issue. 

At  the  trial,  the  jury  found  for  the  plain- 
tiff, for  1235/.  1*.  9d.,  subject  to  the  opi- 
nion of  the  Court  upon  a  case,  by  which 
it  was  in  substance  stated— 

"  That  the  defendant,  on  the  14th  Oc- 
tober 1822,  made  and  signed  six  receipts, 
in  the  words  and  figures  following : — 
4 Neapolitan  loan,  by  N.  M.  Rothschild, 


contracted  by  C.  M.  De  Rothschild :  Nea- 
politan 5  per  cent,  certificates,  No.  433, 
with  interest  from  the  1st  July  1828. 
Received  one  hundred  and  thirty-seven 
pounds  four  shillings  and  eight-pence,  be- 
ing 10  per  cent,  on  ducats  500,  Neapo- 
litan rentes.  On  payment  of  the  balance, 
on  or  before  the  1st  February  1823,  with 
4  per  cent,  interest  thereon  from  the 
15th  October  1822,  the  bearer  will  be  en- 
titled to  certificates  for  that  amount  of 
stock,  with  interest  coupons  from  1st  July 
1822. 


<£.  *.  d. 


Ducats  500  rentes,  at  80 
per  cent.;  exchange,  4fr. 
40c.  per  ducat,  and  25fr. 
63c.  per  «£l.  sterling    - 

10  per  cent,  deposit 


1372  6  5 
137  4  8 


Balance  to  pay  the  1st  Feb. 
1823,  with  4  cent,  inte- 
rest from  15th  Oct.  1823     1235  1  9 
*    Entered,  C.H.Thiel, 

J.  S.  Thompson. 
London,  14th  Oct.  1822. 

N.  M.  Rothschild.' 
[The  form  of  the  other  five  was  similar,  j 


(i1 


That,  upon  these  several  receipts,  the  de- 
fendant, on  the  14th  October  1 822,  received 
from  one  Lowe  the  sum  of  1235/.  1*.  9<£, 
and  delivered  the  receipts  to  Lowe  ;  that 
the  receipts  came  into  the  possession  of 
the  plaintiff  in  manner  following  : — The 
plaintiff  had  advanced  1600/.  to  Lowe, 
on  the  2d  November  1822,  on  the  credit  of 
the  receipts,  on  which  day  the  receipts 
were  delivered  by  him  to  the  plaintiff; 
and,  on  the  3d  December  1822,  the  account 
was  settled  by  the  plaintiff  taking  the  re- 
ceipts in  part  payment  at  the  rate  of  77£ 
per  cent. ;  and  the  plaintiff  thereupon  be- 
came the  holder  of  such  receipts  for  his 
own  benefit.  That  the  defendant,  on  the 
14th  and  15th  of  January  1823,  caused  the 
following  notice  and  advertisement  to  be 
inserted  in  a  public  newspaper,  called  The 
Times,  of  which  the  plaintiff  then  had  no- 
tice : — 

"  'Neapolitan  Loan  of  1822. 

"  '  Mr.  N.  M.  Rothschild  begs  to  notify 
to  the '  holders  of  the  deposit-receipts  of 
this  loan,  that  the  parties  may  either  pay 
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them  in  full  on  the  1st  February  next, 
according  to  agreement,  or  that  this  pe- 
riod may  be  extended,  at  their  option,  on 
the  condition  of  a  further  payment  of  10 
per  cent,  on  the  stock  being  made  on  the 
1st  February  next,  with  the  interest  due 
on  the  receipts  up  to  that  day;  10  per 
cent,  on  do.,  on  the  1st  March  next ;  SO 
per  cent,  on  do.,  on  the  15th  April  next ; 
10  per  cent,  on  do.,  on  15th  May  next; 
and  the  remainder  on  the  15th  July  next, 
with  interest  at  the  rate  of  4  per  cent, 
from  the  1st  February,  payable  as  these 
amounts  become  due.  At  the  time  the 
foregoing  payments  are  made,  the  parties 
will  be  allowed  to  receive  bonds  equiva- 
lent to  the  amount  paid,  or  as  nearly  so  as 
the  case  will  admit.  Those  persons  who 
intend  availing  themselves  of  the  extension 
here  granted  are  desired  to  leave  their  re- 
ceipts at  Mr.  Rothschild's  counting-house, 
any  day  between  the  20th  and  25th  instant, 
in  order  that  the  same  maybe  duly  mark- 
ed, and  other  receipts  prepared  for  deli- 
very on  the  1st  February. 

"  *  New  Court,  London,  1 1  th  Jan.  1823/ 

"  That,  in  consequence  of  the  before- 
mentioned  advertisement,  the  plaintiff 
caused  the  following  note  to  be  sent  to  the 
defendant,  which  was  received  by  him  : — 

"/21st  January  1823. 
" '  N.  M.  Rothschild,  Esq. 
"  •  Sir, — I  beg  leave  to  hand  you  the  in- 
closed 10  per  cent,  scrip-certificates  of 
the  Neapolitan  loan,  amounting,  as  per  spe- 
cification at  foot,  to  4500  ducats  rentes,  on 
the  capital  of  which,  12,350/.  17*.  6<Z.,  I 
wish  to  avail  myself  of  your  offer  to  pay, 
on  the  1st  February,  10  per  cent,  only; 
and  I  request,  therefore,  that  you  will  have 
the  goodness  to  cause  the  certificates  to 
be  prepared  to  that  effect. 

"'C.  F.Hennings.* 
"That  the  six  several  receipts  were  left  at 
the  defendant's  counting-house  on  the  same 
21st  January,  in  order  to  get  tbeiii  marked ; 
that  they  were  on  the  following  day  re- 
"  spectively  marked,  by  the  clerk  of  the  de- 
fendant, and  by  his  authority,  pursuant  to 
the  notice  and  advertisement  of  the  11th 
'    January  1823,  with  die  following  words 
thereon,   '  4500   ducats  per  C.  F.  Hen- 
nings,'  and  the  receipts  so  marked  were 
re-delivered  by  the  defendant  to  the  plain- 


tiff*; that  the  following  advertisement  was 
inserted  by  the  defendant  in  a  public  news- 
paper, called  The  Times,  published  on  the 
24th  January  1823: — 

"  '  Neapolitan  Loan  of  1822. 

"'At  the  request  of  several  of  the  hold- 
ers of  the  Neapolitan  scrip-receipts,  a  fur- 
ther extension  for  the  payment  of  the  ba- 
lances will  be  granted  by  Mr.  N.  M.  Roths- 
child, as  follows,  viz. :  5  per  cent,  to  be 
paid  on  the  1st  February  next,  with  inte- 
rest due  on  the  receipts  up  to  that  day ; 
5  per  cent,  on  do.,  on  the  1st  March  next; 
10  per  cent,  on  do.,  on  the  15th  April 
next ;  10  per  cent,  on  do.,  on  the  15th 
May  next;  10  per  cent,  on  do.,  on  the 
15th  June  next;  10  per  cent,  on  do., 
on  the  15th  July  next ;  and  the  balance  on 
the  15th  August  next,  with  interest,  at  the 
rate  of  4  per  cent,  from  the  1st  Febru- 
ary, payable  as  the  amounts  become  due. 

" '  The  parties  who  intend  availing  them- 
selves of  this  arrangement  will  leave  their 
receipts  at  Mr.  Rothschild's  counting- 
house,  as  pointed  out  in  his  advertisement 
of  the  11th  instant,  in  order  that  new  scrip- 
receipts  of  corresponding  amounts  may  be 
prepared  for  delivery  on  the  1st  of  Fe- 
bruary next. 

"•New  Court,  London,  23d  Jan.  1823/ 

"That,  on  the  5th  February  1823,  the 
following  appeared : — 

"'Neapolitan  Loan  of  1822. 

"  '  Many  of  the  holders  of  Neapolitan 
deposit-receipts  having  failed  to  comply 
with  the  tenor  of  those  engagements,  by 
which  the  parties  were  required  to  pay 
the  balances  thereof  on  the  1st  February 
1823,  with  the  interest  accruing  up  to  (hat 
day,  and  not  having  availed  themselves  of 
the  terms  proposed  for  their  accommoda- 
tion in  the  advertisements  of  the  11th  and 
the  23d  January  last,  public  notice  is  given 
by  Mr.  N.  M.  Rothschild,  that  such  re- 
ceipts are  void,  that  the  deposit-money  is 
forfeited,  and  that  all  obligation  has  ceased 
on  his  part  to  deliver  certificates  at  a  future 
period. 

.  "  ' Being  desirous,  however,  that  no  in- 
dividual should  suffer  unknowingly  on  this 
occasion,  Mr.  Rothschild  hereby  notifies, 
that  he  will  grant  the  holders  of  his  receipts 
an  indulgence  of  one  week  from  this  date, 
either  to  pay  the  balances  due  by  them  on 
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the  1st  instant,  or  to  make  the  further  de- 
posits called  for  by  the  advertisements  of 
11th  and  23d  January  last. 

" '  New  Court,  5th  February  1823/ 

"  That,  on  the  11th  February  1823,  the 
following  also  appeared : — 

•• « Neapolitan  Loan  of  1822. 

"  '  Referring  to  the  several  advertise- 
ments of  the  11th  and  23d  January  last, 
and  5th  February  instant,  which  have  ap- 
peared in  the  public  papers,  giving  an  ex- 
tension of  time  for  payment  of  the  balances 
due  upon  scrip-receipts  for  the  Neapoli- 
tan loan,  N.  M.  Rothschild  informs  the 
holders  of  scrip-receipts,  that  the  loan  con- 
tracted for  has  been  paid,  and  the  stock- 
certificates  are  ready  for  delivery  ;  and  he 
begs  that  those  who  have  not  accepted  the 
terms  of  extension  of  payment  will  take 
notice,  that,  unless  the  terms  are  accepted, 
or  the  balances  and  interest  thereon  paid, 
on  or  before  the  20th  February  instant, 
he  will  consider  that  such  holders  of  scrip- 
receipts  do  not  intend  to  complete  their 
contracts,  and  will  not  hereafter  claim  cer- 
tificates. N.  M.  Rothschild  will,  there- 
fore, after  the  20th  February  instant,  dis- 
pose of  or  keep  the  certificates,  and  put 
the  proceeds  or  value  of  them  to  the  credit 
of  the  holders,  on  account  of  the  balances 
and  interest  due,  and  hold  them  answer- 
able to  him  for  any  loss  or  deficiency.' 

"That,  on  the  11th  March  1823,  the 
following  letter  was  received  by  the  plain- 
tiff, written  by  W.  Henry  Green,  who  is 
the  attorney  upon  the  record  for  the  de- 
fendant in  this  action : — 

"'Sir, — I  am  desired  by  Mr,  N.  M. 
Rothschild  to  express  to  you  his  surprise 
that  you  have  not  yet  made  the  further 
payments  on  the  Neapolitan  scrip  engage- 
ments specified  in  your  letter  of  the  21st 
January  last,  after  having  there  stated  you 
should  avail  yourself  of  the  terms  of  his 
offer.  With  every  desire  to  avoid  the 
adoption  of  measures  which  might  be  un- 
pleasant to  you,  he  cannot  suffer  a  matter 
of  this  consequence  to  remain  unsettled  ; 
and  my  instructions  are,  to  commence  pro- 
ceedings against  you  forthwith,  if  these 
payments  be  not  immediately  made. 

" '  W.  H.  Green. 
"  '  To  Mr.  Hennings.  * 

"  That,  on  the  14th  May  following,  the 
plaintiff  called  upon  the  defendant,  and  told 


him  that  he  came  to  receive,  or  pay  up  the 
Neapolitan  certificates,  and  then  tendered 
to  the  defendant  11,375/.,  which  was  equal 
to  the  amount  of  the  instalments  stipulated 
by  the  receipts  to  be  paid,  and  5  per  cent, 
interest  thereon.  That  the  defendant  re- 
fused to  accept  this  sum,  and  said,  'you  are 
too  late ;  you  must  go  to  my  lawyer.'  That* 
on  the  23d  June  last,  the  plaintiff,  addressed 
the  following  letter  to  the  defendant : — 
-  "  *  Sir, — I  beg  leave  to  say,  I  again  offer 
to  pay  you  the  balance,  with  interest  up  to 
the  present  time,  remaining  due  upon  the 
scrip -receipts,  4500  ducats,  Neapolitan 
rentes,  upon  having  the  stock-certificates, 
with  interest  coupons  belonging  thereto,  de- 
livered to  me.  And,  if  you  continue  to 
refuse  to  deliver  the  said  stock-certificates, 
I  require  an  immediate  return  of  the  de- 
posit-money received  by  you  upon  those 
scrip-receipts,  with  interest  thereon ;  and 
if  you  decline  to  do  either,  which,  on  con- 
sideration (especially  as  my  claim  stands 
on  different  grounds  from  those  of  other 
holders  of  Neapolitan  scrip),  I  trust  will 
not  be  the  case,  I  shall  be  under  the  ne- 
cessity of  commencing  an  action  against 
you  to  recover  the  same/ 

"  That  such  letter  was  delivered  to  the 
defendant  "by  the  clerk  of  the  plaintiff; 
that  the  defendant  read  it,  threw  it  down, 
and  said — ( I  can  only  tell  you,  that  you 
must  go  to  my  lawyer  about  it ;'  that  the 
Neapolitan  scrip  began  to  fell  on  the  1st 
February  1823,  and  continued  to  fall  until 
the  latter  end  of  April,  and  fell  to  67 ;  but, 
in  the  beginning  of  May  following,  the 
entry  of  the  French  into  the  city  of  Ma- 
drid occasioned  a  rise,  and  the  scrip  rose, 
in  consequence,  about  8  per  cent,  from  its 
lowest  price  ;  that  the  plaintiff  purchased 
the  receipts  of  Mr.  Lowe  at  77-J-  per  cent., 
and,  by  March,  they  had  fallen  to  67£  per 
cent. ;  and  that  they  had  been  gradually 
rising  for  some  time  when  the  plaintiff 
tendered  the  money  to  the  defendant." 

The  case  was  argued  by  Mr.  Serjeant 
Toddy,  for  the  plaintiff;  and  by  Mr.  Ser- 
jeant Wilde,  for  the  defendant. 

The  questions  were — first,  whether  or 
not  the  plaintiff  could  recover,  in  an  action 
for  money  had  and  received,  the  sums  paid 
by  Lowe  to  the  defendant  for  the  deposits 
on  the  scrip-receipts ;  and,  secondly,  whe- 
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ther  or  not  the  plaintiff,  by  neglecting  to 
perform  the  conditions  imposed  on  the 
holders  of  these  receipts  by  the  defendant 
in  his  advertisements*  had  forfeited  his 
right  to  claim  a  return  of  the  deposits. 

Cur.  adv.  tutt. 

The  judgment  of  the  Court  was  now  de- 
livered by  the  Lord  Chief  Justice. — This 
was  an  action  for  money  had  and  received, 
brought  to  recover  certain  deposits  which 
had  been  paid  to  the  account  of  the  Nea- 
politan loan.  The  cause  was  tried  some 
years  ago*  by  my  brother  Burrough,  and 
a  special  verdict  was  found,  by  which  it 
appears,  that,  on  the  14th  October  1822, 
the  defendant  received  12351.  Is.  9<L  from 
one  Lowe,  and  the  jury  have  given  their 
verdict  for  that  sum,  being  the  amount 
paid  for  five  receipts,  which  are  set  out  in 
the  special  verdict,  and,  upon  which  re- 
ceipts it  appears  that  the  remainder  of 
the  money  to  be  paid  for  the  com- 
pletion of  the  contract  for  the  Neapo- 
litan loan,  was  to  be  paid  before  the  1st 
February  1823.  Thus,  as  the  case  stood 
upon  the  first  contract,  unless  the  plaintiff 
paid  the  remainder  before  the  first  Febru- 
ary 1823,  he  would  not  be  entitled  to  cer- 
tificates for  Neapolitan  stock.  These  re- 
ceipts were,  on  the  2d  November  1822, 
passed  to  the  plaintiff  for  the  full  conside- 
ration. It  also  appears,  that  the  plaintiff  is 
still  the  holder  of  these  receipts*  On  the 
11th  January  1823,  the  defendant  pub- 
lished an  advertisement,  giving  further 
time  to  pay,  by  instalments,  the  remainder 
of  what  was  to  be  advanced  as  the  consi- 
deration for  receiving  the  stock-certificates* 
All  those  instalments,  it  is  material  to  ob- 
serve,, were  to  be  paid  on  or  before  the 
15th  July  1823,  and  the  persons  who 
wished  to  avail  themselves  of  the  indul- 
gence given  by  that  advertisement  were 
directed  to  send  the  receipts  of  which  they 
were  the  holders  to  the  ofBce  of  the  de- 
fendant, to  have  them  indorsed,  and  to  have 
other  receipts  prepared.  There  was  also 
a  condition  introduced,  for  the  payment  of 
10  per  ceiu>,  on  the  1st  February,  and 
the  other  instalments  as  they  were  to  be- 
come due,  specifying  certain  times,  the 
last  being  the  15th  July.  It  appears,  by 
the  special  verdict,  that  the  plaintiff,  by 
letter  of  the  21st  January,  declared  that 
Vol.  V.  C.P. 


he  should  avail  himself  of  that  offer  :  that 
is,  that,  instead  of  paying  the  whole  on  the 
1st  February,  he  would  pay  10  per  cent. 
updn  the  1st  February,  and  the  remainder 
by  different  instalments.  He  sent  his  re- 
ceipts, and  they  were  all  marked ;  and  it 
is. material  to  one  of  the  questions  to  ob- 
serve how  they  were  marked :  they  were 
indorsed,  "  C.  F.  Hennings,"  so  that,  by 
that  indorsement,  the  defendant  acknow- 
ledged that  he  was  in  future  to  deal  with 
the  plaintiff,  as  the  holder  of  them,  and  the 
person  entitled  to  any  rights  that  might 
arise  out  of  them.  The  receipts,  being 
indorsed,  were  returned  to  the  plaintiff 
Subsequent  proposals  were  made  by  the 
defendant,  by  advertisements.  On  the 
5th  of  February  1823,  he  advertised  that 
those  who  had  not  complied  with  the 
terms  of  the  former  offer  had  forfeited  their 
deposit-money,  and  that  he  was  not  bound 
to  deliver  them  certificates ;  but  that  still 
he  would  give  them'  another  week.  Then, 
on  the.  11th  February,  he  published  the 
following : — "  Referring  to  the  several  ad* 
vertisements  of  the  11th  and  23d  January 
last,  and  the  5th  February  instant,  which 
have  appeared  in  the  public  papers,  giving 
an  extension  of  time  for  payment  of  the 
balances  due  upon  scrip-receipts  for  the 
Neapolitan  loan,  N.  M.  Rothschild  informs 
the  holders  of  scrip-receipts,  that  the  loan 
contracted  for  has  been  paid— (if  that  had 
been  proved,  it  would  have  been  material, 
and  would  have  been  an  answer  to  the 
plaintiff's  action,  but  there  is  no  proof  of 
that ;  nothing  of  that  sort  is  found  by  the 
special  verdict ;  and  it  is,  therefore,  only 
the  assertion  of  the  defendant) — and  the 
stock-certificates  are  ready  for  delivery ; 
and  he  begs  that  those  who  have  not  ac- 
cepted the  terms  of  the  extension  of  pay- 
ment will  take  notice,  that,  unless  the  terms 
are  accepted,  or  the  balances  and  interest 
thereon  paid,  on  or  before  the  20th  Fe- 
bruary instant,  he  will  consider  that  such 
holders  of  scrip-receipts  do  not  intend  to 
complete  their  contracts,  and  will  not  here- 
after claim  their  certificates.  N.  M.  Roths- 
child will,  therefore,  after  the  20th  Fe- 
bruary instant,  dispose  of,  or  keep  the  cer- 
tificates, and  put  the  proceeds  or  value  of 
them  to  the  credit  of  the  holders,  on  ac- 
count of  the  balances  and  interest  due,  and 
hold  them  answerable  to  him  for  any  loss 
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or  deficiency."  That  is,  he  claimed  to 
himself  a  right  to  exercise  a  discretion, 
uncontrolled  by  the  persons  interested, 
either  to  keep  them  himself,  or  to  dispose 
of  them,  if  he  should  think  proper,  and  to 
hold  those  persons,  whom  he  has  not  con- 
sulted, accountable  for  any  deficiency  there 
might  be.  That  seems  to  be  his  mean* 
ing;  but  it  is  so  unskilfully  expressed 
that  it  is  impossible  to  understand  it  clearly. 
On  the  11th  March,  the  defendant's  attor- 
ney called  upon  the  plaintiff  to  pay  his  in- 
stalments, and  threatened  an  action  if  those 
instalments  were  not  immediately  paid. 
On  the  14th  May  1823,  the  plaintiff  sent 
to  pay  all  instalments  that  were  then  due, 
with  interest.  It  will  be  observed,  that 
this  was  before  the  15th  July,  when  the 
last  instalment  was  to  be  paid.  The  de- 
fendant refused  to  accept  that  offer.  On 
the  3d  June,  the  plaintiff  again  tendered 
the  instalments  and  interest,  which  was 
again  refused  by  the  defendant.  However, 
from  the  1st  February  to  the  14th  May, 
no  offer  was  made  to  pay  the  instalment, 
with  interest.  The  plaintiff  had  not  com- 
plied either  with  the  conditions  contained 
in  the  original  receipts,  or  with  any  of 
the  conditions  contained  in  the  advertise- 
ments by  which  the  terms  of  the  original 
contract  were  enlarged  for  the  benefit  of 
the  holders  of  receipts ;  or,  perhaps,  en- 
larged because,  if  the  holders  of  the  re- 
ceipts had  been  called  upon  to  pay  on  the 
1st  February,  the  defendant  knew,  from 
the  then  state  of  the  market,  that  not  one 
of  them  would  have  been  taken,  and  the 
whole  loan  would  have  been  thrown  upon 
his  hands,  or,  in  fact,  have  been  entirely 
destroyed  ;  for,  it  appears,  from  the  facts 
stated  in  this  case,  that,  during  all  that 
time,  they  were  at  a  great  discount,  and  it 
was  not  till  the  French  army  got  posses- 
sion of  Madrid  that  they  began  to  rise,  and 
people  thought  it  worth  their  while  to  pay 
their  instalments  upon  them.  Undoubted- 
ly, it  appears,  that  the  plaintiff  in  this  case 
did  not  comply  with  those  conditions  with 
which  he  ought  to  have  complied;  and 
therefore,  it  is  perfectly  clear,  that  he  forfeit- 
ed his  right  to  recover  the  certificates  for  the 
loan;  because,  I  take  it,  it  is  a  condition 
precedent  to  his  recovering  the  certificates 
for  the  loan,  that  he  should  make  the  pay- 
ments at  the  periods  stipulated :  but  that 


will  not  bear  upon  the  present  question, 
though  our  attention  has  been  ingeniously 
attempted  to  be  drawn  away  from  the 
consideration  of  the  real  question,  by 
discussing  it  as  if  this  were  a  claim  for 
the  certificates,  and  not  for  the  deposit- 
money.  I  have  already  said,  that  the 
plaintiff  had  not  complied  with  the  con- 
ditions contained  in  the  first  advertisement ; 
nor  had  he  paid  any  of  the  instalments 
which  became  due  from  the  1st  February  to 
the  14th  May;  and,  it  appears,  thai;  by 
the  enlarged  time  given  for  the  raising  of 
this  money,  several  instalments  had,  in  the 
intermediate  time,  become  due.  Upon 
these  facts,  two  questions  arise:  first — 
whether  the  failure,  on  the  part  of  the 
plaintiff,  to  pay  the  balance  on  the  1st  Fe- 
bruary 1823,  and  his  failure  in  complying 
with  the  conditions,  upon  which  he  was 
allowed  by  the  different  advertisements  to 
pay  it  by  instalments,  prevents  the  plain- 
tiff from  recovering  the  deposit ;  that  is, 
considering  that  he  is  to  be  taken  as  the 
first  advancer  of  the  money.  The  next 
question  is — suppose  the  plaintiff  would 
have  been  entitled  to  recover  the  deposits 
if  he  had  been  the  person  who  originally 
made  them,  can  the  plaintiff  (the  deposits 
being  originally  advanced  by  Lowe)  reco- 
ver their  amount  as  money  had  and  re- 
ceived by  the  defendant  to  his  use  ? 

Upon  the  first  point,  the  case  is  clearly 
distinguishable  from  any  case  that  I  have 
been  able  to  find,  and  no  case  exactly  like 
it  was  cited  at  the  bar.  Cases  which  have 
been  decided  upon  the  principle  that,  if  a 
contract  be  put  an  end  to,  one  of  the  con- 
tracting parties  may  recover  back  money, 
which  has  been  advanced  upon  it  as  money 
that  has  been  advanced  upon  a  consideration 
that  has  failed,  have  been  cases  where  the 
default  has  been  on  the  part  of  the  defen- 
dant, and  where  there  has  been  no  default 
on  the  part  of  the  plaintiff.  This  case  is 
different  from  those ;  because,  here,  un- 
doubtedly, the  plaintiff  has  been  the  de- 
faulter. He  has  failed  in  the  performance 
of  the  condition  of  the  first  contract ;  and 
he  has  failed  in  the  subsequent  payments. 
The  question,  therefore,  is,  (he  himself  be- 
ing a  defaulter,)  is  he  entitled  to  recover 
the  deposits?  The  defendant,  in  some  of 
his  subsequent  advertisements,  has  stated* 
that  the  deposits  were  forfeited ;  but  it  is 
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not  his  declaration  that  will  amount  to  a 
forfeiture  of  the  money,  unless  that  con- 
dition forms  part  of  the  original  contract 
made  between  him  and  the  parties.  Now, 
it  will  be  observed,  that,  in  the  original 
contract,  which  is  evidenced  by  the  first 
receipts,  there  is  no  such  condition  as  that 
the  deposits  shall  be  forfeited,  if  the  fur- 
ther sums  of  money  which  are  to  be  paid 
for  the  purpose  of  completing  the  holder's 
right  to  the  certificates  of  the  Neapolitan 
loan  shall  not  be  paid.  We  are  of  opinion, 
that,  there  being  no  such  condition  as  that 
in  the  original  contract,  the  plaintiff  has  a 
right  to  recover  the  deposits.  In  sales 
by  auction,  it  is  commonly  made  a  condi- 
tion of  the  sale,  that,  if  the  purchaser  fail 
in  making  good  the  purchase,  the  money 
that  he  has  deposited  shall  be -forfeited. 
That  is  a  condition  of  the  first  agreement 
between  the  parties,  and  the  person  ad- 
vancing the  money  knows  that  he  ad- 
vances it  on  that  condition ;  and,  knowing 
that  he  advances  it  on  that  condition,  if  he 
does  not  perform  all  that  he  is  bound  to 
perform,  be  has  precluded  himself  by  his 
original  contract  from  recovering  back  the 
deposits.  But  there  is  no  such  condition 
in  these  receipts.  There  is  no  such  con- 
dition to  which  the  plaintiff  has  given  his 
assent.  It  would  be  contrary  to  justice, 
to  say,  that,  where  that  is  not  a  condition 
of  the  original  contract,  it  is  a  consequence 
which  will  follow  the  failure  of  the  per- 
formance of  all  that  it  was  incumbent  on 
the  plaintiff  to  perform.  Suppose  him  to 
have  paid  99  per  cent.,  and  to  have  failed, 
by  a  day,  or  a  week,  in  paying  the  other  1 
per  cent.,  must  he  lose  the  whole  that  he 
has  paid,  merely  in  consequence  of  the  last 
default?  for  the  same  rule  must  equally 
govern  all  cases.  That  would  be  utterly 
inconsistent  with  justice.  If  the  defen- 
dant had  said,  that  he  would  take  no  ad- 
vantage of  a  failure  to  pay  the  instalments, 
the  plaintiff  would  have  had  no  right  to 
recover  back  his  money ;  he  would  have 
had  a  right  only  to  the  certificates  of  the 
loan :  but  when  the  defendant  said,  that 
he  would  take  advantage  of  the  failure 
to  pay,  and  would  put  an  end  to  the  agree- 
ment, at  that  instant  the  plaintiff  had  a 
right  to  recover  back  the  money  he  had 
paid.  If  the  defendant  suffered  any  loss 
or  inconvenience,  in  consequence  of  the 


instalments  not  being  paid,  he  would  have 
a  right,  by  a  cross  action,  to  recover  com* 
pensation.  But  it  would  be  going  infi- 
nitely beyond  that  which  the  justice  of  the 
case  requires,  if  we  were  to  say,  that,  from 
a  failure  of  any  one  of  the  conditions,  the 
plaintiff  is  precluded  from  his  right  to  re- 
cover back  the  sum  advanced.  Probably, 
if  it  had  appeared  upon  the  face  of  the 
special  verdict,  that,  at  the  time  the  plain- 
tiff had  tendered  the  principal  and  interest 
upon  the  instalments,  and  the  defendant 
refused  to  accept  that  tender,  the  stock- 
receipts  had  been  worth  less  than  they 
were  at  the  time  the  money  was  advanced, 
the  jury  might  have  been  warranted  in  de- 
ducting that  from  the  verdict.  That  was 
done  in  Dutch  v.  Warren  ;(l)  and  that  was 
confirmed  by  the  subsequent  case  of  Moses 
v.  Mac  Ferlan.  (2)  In  the  former  case,  the 
original  sum  advanced  was  200/.  At  the 
time  the  defendant  refused  to  transfer  the 
shares  in  the  mining  company,  the  subscrip- 
tion, for  which  262/.  10*.  was  paid,  was 
only  worth  175/. ;  and  Lord  Chief  Justice 
King  told  the  jury,  that  their  measure  of 
damages  ought  to  be  what  the  stock  was 
worth  when  it  should  have  been  delivered. 
Lord  Mansfield,  in  the  second  case,  ob- 
served, that  the  jury  were  properly  di- 
rected ;  and  he  quoted  a  passage  from 
the  civil  law  confirmatory  of  the  principle 
upon  which  the  Lord  Chief  Justice  of  the 
Common  Pleas  had  directed  the  jury  in 
Dutch  v.  Warren :  "  quod  condictio  inde- 
biti  non  datur  ultra  quam  locupletior  factus 
est  qui  accepit."  Here,  the  jury  would 
also  have  been  warranted  in  giving  only 
the  value  at  the  time  of  the  tender,  but 
they  have  given  the  sum  originally  paid  ? 
we  are,  therefore,  to  conclude  that  the  sum 
originally  paid  was  that  which  the  receipts- 
were  worth  at  the  time  of  the  tender  of 
the  balance  and  interest,  and  the  refusal 
to  comply  with  the  request  of  the  plaintiff- 
For  these  reasons,  upon  the  first  question, 
the  Court  think,  that  the  person  who  ad- 
vanced the  deposits  has  a  right  to  recover 
them  back. 

Then  comes  the  question,  whether  or 
not  the  plaintiff  can  maintain  an  ac- 
tion for  money  had  and  received,  he 
not  being  the  person  who  originally  ad- 

(1)  2Burr.l011,n. 
(*)  t  Burr.  1005.. 
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vanced  it.     It  has  been  argued,  that  the 
defendant .  never  undertook  to  pay  Lowe 
the  money ;    and,  therefore,   that  Lowe 
could  not  assign  a  right  to  the  money,  but 
only  to  stock-certificates.     It  is  true,  that 
the  defendant  never  did  undertake  to  pay 
Lowe  money.     He  undertook  to  give  him 
stock-certificates.     But  if  Lowe  could  not 
have  maintained  an  action  to  recover  back 
the  money  on  the  express  contract,  yet,  on 
the  defendant's  refusing  to  give  those  cer* 
tificates,  there  would  arise  the   implied 
contract  to  return  the  money  paid  for  the 
purpose  of  obtaining  them.     If  that  right 
were  in  Lowe,  and  Lowe's  right  be  trans- 
ferred ;  or,  if  the  defendant  have  assented 
to  the  transfer,  and  have  agreed  to  take 
the  plaintiff  in  the  place  of  Lowe,  the  right 
of  Lowe  to  recover  back  the  deposits,  on 
failure  of  the  consideration,  belongs  to  the 
plaintiff.     It  is  unnecessary  for  us  to  de- 
cide, whether  or  not  these  receipts,  which 
purport  to  amount  to  a  contract  to  deliver 
certificates  to  bearer,  are  transferable.    We 
should  do  great  mischief  to  the  defendant, 
to  hold  that  they  are  not.     For  who  would 
advance  money  upon  such  certificates,  un- 
less they  were  transferable  ?  The  great  ob^ 
ject  of  the  original  subscribers  is,  not  to 
bold  these  certificates,  and  become  pro- 
prietors of  foreign  stock  to  the  amount  of 
the  receipts  which  they  purchase  by  pay- 
ing the  deposits,  but,  the  moment  they 
have  obtained  the  receipts,  they  transfer 
them  to  others.     If  the  law  be,  that  these 
certificates' are  not  transferable,  there  is 
an  end  to  the  negotiation  of  foreign  loans 
in  this  country.     Whether  or  not  that  be 
desirable,  it  is  not  for  us  to  decide.     The 
ground  on  which  we  rest  the   plaintiff's 
light  to  recover  is,  that,  whether  or  not 
the  original  receipts  may  be  transferred, 
the  defendant  has  treated  the  plaintiff  as 
the  person  who  originally  subscribed  the 
money.     We  say  that — first,  from  the  cir- 
cumstance of  his  giving  out  that  the  fodder* 
shall  have  the  advantages  of  the  receipts — 
next,  from  the  advertisements,  by  which 
he   desired  holders,  who  wished   to  avail 
themselves  of  the  enlargement  of  the  times 
for  the  payment  of  the  balances,  to  send 
their  receipts  to  be  indorsed.    The  receipts 
in  question  were  sent  to  him  by  the  plain* 
tiff,  and  he  has  indorsed  them  with  the 
plaintiff's  name,  thereby  recognizing  his 


right,  as  the  owner  of  the  receipts,  to 
the  advantages  that  might  arise  from 
them.  We  do  not,  therefore,  put  the 
plaintiff's  right  upon  the  transfer  of  the 
receipts,  or  on  the  mere  right  of  a  bearer, 
but  on  the  absolute  acknowledgment,  by 
the  defendant,  of  the  plaintiff's  being  the 
person  for  whom  he  held  the  advances; 
which  renders  this  an  infinitely  stronger 
case  than  any  referred  to.  Grantv.  Fanghsm 
(8)  was  the  case  of  a  bill,  which  wasdearry 
negotiable.  Up  to  that  time,  it  had 
doubted,  whether  bflls  payable  to 
were  negotiable ;  but  the  Court  of  Knag's 
Bench  there  decided  that  they  were*  In 
that  respect,  therefore,  the  case  may  be  dif- 
ferent from  the  present ;  because  we  do  not 
affect  to  decide  here,  whether  or  not  the 
original  instruments  were  negotiable ;  bnt 
these  words  of  Lord  Mansfield  in  that  case 
are  extremely  important:  "Undoubtedly, 
an  action  for  money  had  and  received  to 
the  plaintiff's  use  may  be  brought  by 
a  bond  fide  bearer  of  a  note,  payable  to 
*  bearer.' "  In  that  case,  the  defendant,  in 
the  strict  sense  of  the  words,  held  no  mo- 
ney belonging  to  the  bearer  of  the  bill ; 
but  his  Lordship  said,  that  it  could  not  be 
doubted,  although  the  defendant  had  done 
no  act  assenting  to  the  right  of  the  plaintm^ 
that  the  plaintiff  might  maintain  an  action 
for  money  had  and  received.  So,  in  Ward 
▼.  Evans,  (4)  where  a  creditor  desired  his 
debtor  to  pay  his  debt  to  a  third  person, 
and  the  debtor  assented,  it  was  held,  that 
that  third  person  might  maintain  an  action 
against  the  debtor  for  money  had  and  re* 
ceived;  though  there,  the  defendant  held 
no  money  of  the  plaintiff,  a  circumstance, 
of  which  Mr.  Justice  Yates,  in  Grant  v. 
Faughan,  in  referring  to  Ward  v.  Evans, 
expressly  takes  notice.  Wilson  ▼.  Cemm- 
land,  (5)  and  De  Bernales  v.  Fuller,  (6) 
were  cases  upon  this  principle;  bnt,  in 
FennerY.Meare*,(7)  (which  decided  prin- 
cipally, that  a  bond  is  not  assignable),  "where 
a  man  had  indorsed  upon  a  bond,  that  he 
would  pay  any  body  that  should  become 
the  holder  of  that  bond,  die  Court  of  Com- 
mon Pleas  held,  that,  though  the  person 
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(6)  14  East,  590,  n. 

(7)  z  BJ.  Rep.  11*9. 
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who  had  become  the  holder  by  assignment 
could  not  maintain  an  action  merely  by 
suing  on  the  bond,  he  might,  by  virtue  of 
that  indorsement,  bring  an  action  for  mo- 
ney had  and  received,  against  the  obligor. 
If,  then,  he  could  bring  an  action  for  mo« 
ney  had  and  received  against  the  obligor, 
surely,  in  this  case,  if  we  stood  only  on  the 
first  advertisement,  in  which  the  defendant 
says,  he  will  pay  to  bearer,  we  must  be  of 
opinion,  that  the  plaintiff  is  entitled  to  re- 
cover in  this  form  of  action.  I  wish  to 
mention  one  other  circumstance,  because, 
if  this  case  should  be  carried  further,  it 
may  be  thought,  that  it  has  not  occurred 
to  any  one  of  us.  Whoever  looks  into  the 
law,  may  find  it  very  doubtful,  whether 
any  person  holding  allegiance  to  the  King 
of  this  country,  can,  without  the  King's 
consent,  borrow  money  for,  or  lend  money 
to,  a  foreign  prince.  No  question  of  that 
sort  has  been  raised  in  the  argument*  and 
we  give  no  opinion  upon  it* 

Judgment  for  the  plaintiff. 


1827 
JulyS 


i.) 


HARRIS  V.  PUGH. 


The  testator  devised  lands  to  M.  J.  for 
life;  then  to  the  use  of  Lord  Ducie  and 
T.  E.,  m  trust  for  W.  J.  for  life ;  and, 
after  the  death  of  fV.  J.,  for  R.  E.  C.for 
Ufe,  remainders  over ;  with  a  declaration  that 
the  testator  had  so  limited  the  estate  to  the 
use  of  the  trustees,  to  the  intent  that  the  legal 
estate  so  vested  in  them  might  support  the 
several  contingent  limitations  subsequent  to 
the  estate  limited  in  trust  for  W.  J.  In 
Easter  term  1815,  the  plaintiff  recovered  a 
judgment  against  R.  E.  C,  which  judgment 
was  revived  by  sci.  fa.  tit  Hilary  term  1826, 
and  execution  by  elegit  issued  thereon  in 
April  following.  In  December  1825  the 
trustee!  made  a  conveyance  of  R.  E.  C.'# 
interest  for  the  benefit  of  his  creditors  :— 
Held,  that,  the  legal  estate  being  in  the 
trustees  at  the  time  of  the  judgment,*  and 
they  having  conveyed  it  before  execution 
sued,  it  could  not  be  taken  by  virtue  of  the 
elegit. 

This  was  an  action  of  debt,  for  use  and 
occupation.      The  declaration   contained 


the  usual  money  counts.  The  defendant 
pleaded  the  general  issue. 

At  the  trial,  before  the  Lord  Chief  Jus- 
tice,  at  the  Sittings  in  London  after  last 
Hilary  term,  a  verdict  was  taken  for  the 
plaintiff  for  120/.,  with  leave  reserved  to 
the  defendant  to  move  to  set  it  aside  and 
enter  a  nonsuit.  The  following  case  was 
afterwards  submitted  for  the  opinion  of 
the  Court  :— 

"  In  Easter  term  1815,  the  plaintiff  re- 
covered a  judgment  against  R.  £.  Cress- 
well,  on  a  warrant  of  attorney  given  by  him 
to  the  plaintiff  for  10,000/.  debt,  and  80*. 
damages ;  and,  in  Hilary  term  1826,  the 
judgment  was  revived  by  scire  facias.  On 
the  18th  April  1826,  the  plaintiff  issued  a 
writ  of  elegit  on  the  said  judgment,  di- 
rected to  the  sheriff  of  Shropshire,  return- 
able on  the  Morrow  of  the  Ascension  then 
next ;  on  which  day  the  sheriff  returned 
an  inquisition,  finding,  that  Richard  Est- 
court  Cresswell,  on  the  6th  May,  66  Geo.  S, 
on  which  day  the  judgment  in  the  said  writ 
specified  was  given,  was  seised  in  his  de- 
mesne as  of  fee,  of  and  in  certain  messuages, 
lands  and  hereditaments,  in  the  inquisition 
particularly  described;  and  that  he  had 
caused  one  moiety  thereof  to  be  delivered 
to  the  plaintiff  to  hold  the  said  moiety 
of  the  said  messuages,  lands  and  pre- 
mises, to  the  said  plaintiff,  and  her  as- 
signs, as  her  freehold,  according  to  the 
form  of  the  statute,  until  the  debt  and 
damages  in  the  said  writ  mentioned  should 
be  thereof  fully  levied.  The  plaintiff 
proved  that  her  attorney,  William  Spike, 
on  the  7th  September  last,  saw  the  defen- 
dant, James  Pugh,  and  served  him  with 
a  notice,  of  which  the  following  is  a 
copy  :— 

"'I  do  hereby  give  you* notice  that  I 
did,  in  Easter  term  1815,  obtain  a  judg- 
ment in  his  Majesty's  Court  of  Common 
Pleas  for  the  sum  of  10,000/.  debt,  and 
80*.  damages,  against  Richard  Estcourt 
Cresswell,  esq.,  and  that  I  caused  a  writ 
of  elegit  to  issue  on  such  judgment,  undey 
which  the  sheriff  took  and  seized  the  lands, 
tenements  and  premises  in  your  posses- 
sion, as  appears  by  an  inquisition  taken  by 
the  said  sheriff  on  the  3d  of  May  1826.  I 
do  hereby  give  you  notice,  and  require 
you,  to  pay  to  me  all  such  rents  as  since 
the  3d  of  May  1826  have  become,  or  here- 
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after  shall  become,  due  from  you  for  die 
said  premises,  or  otherwise  I  shall  adopt 
such  remedies,  by  distress,  or  otherwise, 
for  obtaining  the  same  as  I  am  by  law  in- 
titled  to  do.  Dated  this  19th  day  of  July 
1826. 

(Signed)         Caroline  Harris.' 

"  It  was  also  proved  that,  on  being  asked 
who  was  his  landlord,  the  defendant  said 
that  Mr.  Cresswell  was.  He  also  said, 
that  he  had  paid  his  rent  up  to  Lady-day 
last;  that  it  was  240/.  a  year;  that  he 
commenced  his  tenancy  at  Lady-day ;  that 
he  was  tenant  at  will,  and  that  he  paid  the 
rent  to  some  attornies  at  Birmingham. 

"  On  the  part  of  the  defendant,  it  ap- 
peared in  evidence,  that  Thomas  Estcourt 
Cresswell,  being  seised  in  fee  of  the  pre- 
mises in  question,  among  several  other  real 
estates  in  the  county  of  Salop,  by  his  will, 
dated  1 4th  January  1 786,  and  duly  executed 
and  attested,  gave  and  devised  unto  and  to 
the  use  of  Mary  Jenkins,  and  her  assigns, 
for  and  during  her  natural  life,  all  and 
singular  his  messuages,  lands,  tenements 
and  hereditaments  whatsoever,  situate,  ly- 
ing, and  being  at  Sidbury  and  Stottesden, 
or  elsewhere  in  the  county  of  Salop,  charg- 
ed and  chargeable  nevertheless  with  the 
payment  of  one  annuity  or  yearly  rent- 
charge  of  100/.,  to  be  payable  out  of  the 
same  estate  and  premises,  without  any  de- 
duction or  abatement  for  taxes  or  any  other 
matter  or  thing  whatsoever,  unto  William 
Jenkins,  during  the  term  of  the  natural  life 
of  the  said  Mary  Jenkins,  the  said  annuity 
to  be  paid  by  equal  half-yearly  payments, 
without  any  deduction  for  taxes  or  any 
other  matter  or  thing  whatsoever,  the  first 
payment  thereof  to  begin  and  be  made  at 
the  end  of  six  calendar  months  next  after 
the  testator's  decease ;  and  in  the  will  were 
contained  the  usual  powers  of  entry  and 
distress  in  case  of  non-payment  of  the  said 
annuity.  And,  as  to  the  same  premises, 
from  and  after  the  decease  of  the  said 
Mary  Jenkins,  the  said  testator  did  thereby 
charge  them  with  the  further  annuity  or 
yearly  rent-charge  of  200/.,  to  be  issuing 
and  payable  out  of  the  same  estate  and 
premises,  unto  William  and  John  Deweil, 
their  executors,  administrators  and  assigns, 
for  and  during  the  natural  life  of  Elizabeth 
the  wife  of  Timothy  Deweil,  without  any 
deduction  or  abatement  thereout  for  taxes 


or  other  matter  or  thing  whatsoever ;  the 
first  payment  thereof  to  begin  and  be  made 
on  that  day  twelve  months  which  should  next 
happen  after  the  decease  of  the  said  Mary 
Jenkins,  upon  the  trusts,  and  to  and  for 
the  intents  and  purposes,  thereinafter  ex- 
pressed and  declared  concerning  the  same ; 
with  the  like  powers  of  entry  and  distress, 
in  case  of  non-payment.     And,  as  to  the 
same  messuages,  lands,  tenements,  here- 
ditaments and  premises,  from  and  imme- 
diately after  the  decease  of  the  said  Mary 
Jenkins,    subject   to,    and    charged    and 
chargeable  with,  the  said  annuity  or  yearly 
rent-charge  of  200/.  only,  thereby  charged 
upon  the  same,  and  the  several  powers  and 
remedies  for  recovering  the  same,  the  said 
testator  did  thereby  give  and  devise  the 
same  premises  unto  and  to  the  use  of  the 
Right  Honourable  Francis   Lord   Ducie, 
Baron  of  Tortworth,  in  the  county  of  Glou- 
cester, and  Thomas  Estcourt,  of  Shipton 
Moyne,  in  the  same  county,  esq.,  their 
heirs  and  assigns,  upon  the  trusts  there- 
inafter  expressed   and  declared    of  and 
concerning  the  same :   viz.  in  trust  for 
the  said  William  Jenkins  and  his  assigns, 
for  and  during  the  term  of  his  natural 
life ;  and,  from  and  after  the  death  of  the 
said    William  Jenkins,    subject  to,    and 
charged  and  chargeable  with,  the  said  an- 
nuity  or   rent-charge  of   200/.    thereby 
charged  upon  the  same,  and  to  the  several 
powers  and  remedies  for  recovery  thereof, 
in  trust  for  Richard  Estcourt  Cresswell, 
the  first  son  of  his  (the  said   testator's) 
son,  Estcourt  Cresswell,  and  his  assigns, 
for  and  during  the  term  of  his  natural  life; 
and,  from  and  after  the  decease  of  the  said 
Richard  Estcourt  Cresswell,  in  trust  for 
the  first  son  of  the  body  of  the  said  Rich- 
ard Estcourt  Cresswell,  lawfully  to  be  be- 
gotten, and  the  heirs  male  of  such  first  son 
issuing ;  and,  in  default  of  such  issue,'  to 
the  second  and  other  sons,  in  tail  male ;  and 
divers  remainders  over,  with  the  ultimate 
remainder  to  his  own  right  heirs  for  ever. 
And  in  the   said   will  are  the  following 
words : — '  And  I  do  hereby  declare  that  I 
have  so  limited  my  said  estates  at  Sidbury 
and  Stottesden  aforesaid  to  the  use  of  the 
said  Francis  Lord  Ducie  and  Thomas  Est- 
court, and  their  heirs,  in  remainder  ex- 
pectant on  the  limitation  to  the  said  Mary 
Jenkins  and  William  Jenkins,  as  aforesaid, 
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to  the  end  and  intent  that  the  legal  estate 
so  vested  in  them,  his  said  trustees,  and 
their  heirs,  might  preserve  and  support 
the  afore-mentioned  several  contingent  li- 
mitations and  estates  subsequent  to  the 
estate  limited  thereof  in  trust  for  the  said 
William  Jenkins.'  And  the  testator  fur- 
ther directed,  that,  in  case  any  interval  of 
time  should  happen  between  the  determi- 
nation of  the  said  estate  so  limited  in  trust 
for  the  said  Williams  Jenkins,  by  the  death 
of  the  said  Richard  Estcourt  Cresswell, 
Sackville  Cresswell,  and  Barbara  Cress  - 
well,  without  issue  male  of  his,  her,  or 
their  body  or  bodies,  and  the  birth  of  any 
other  son  or  daughter  of  his  said  son,  Est-  » 
court  Cresswell,  lawfully  to  be  begotten, 
the  said  trustees  of  his  said  estates  for  the 
time  being  should  permit  his  said  son, 
Estcourt  Cresswell,  to  receive  the  rents 
and  profits  of  the  said  messuages,  lands 
and  premises,  during  such  interval  or  in- 
tervals, subject  to  and  after  payment  of  the 
said  annuity  of  200/.  thereinbefore  charged 
upon  the  same  hereditaments.  And  in  the 
said  will  are  contained  also  the  following 
words : — 

"  '  Provided,  and  it  is  my  will,  that  no 
part  of  my  personal  estate  shall  be  in 
anywise  liable  to  the  payment  of  any 
part  of  the  annuities  charged  on  my  said 
real  estates ;  but  that  such  annuities,  and 
every  part  of  each  of  them,  shall  from  time 
to  time  be  paid  and  discharged  out  of  the 
rents  and  profits  of  the  said  real  estates, 
upon  and  out  of  which  the  same  are  charg- 
ed and  made  payable,  and  not  otherwise.' 

The  premises  so  devised  included  those 
for  the  use  and  occupation  of  which  this 
action  was  brought. 

"The  testator  died  in  the  year  1788, 
without  having  altered  or  revoked  his  will, 
except  as  to  some  personal  property,  leav- 
ing the  said  Mary  Jenkins,  William  Jen- 
kins, and  his  grandson,  the  said  Richard 
Estcourt  Cresswell,  him  surviving. 

"  William  Jenkins  died  in  April  1823. 
Elizabeth  Dewell  is  still  living ;  but  Mary 
Jenkins  (who  after  the  testator's  death 
married  Mr.  William  Long,)  died  in  Janu- 
ary 1822.  Lord  Ducie  died  in  August 
1808,  and  the  said  Thomas  Estcourt  sur- 
vived him,  and  died  in  December  1818, 
intestate  as  to  any  estates  vested  in  him 
in  trust,  leaving  Thomas  Grimstone  Buck- 


nell  Estcourt,  his  eldest  son  and  heir-at- 
law. 

"  The  defendant  also  put  in  indentures 
of  lease  and  release,  bearing  date  the  6th 
and  7th  May  1825;  the  latter  made  be- 
tween the  said  Richard  Estcourt  Cresswell, 
of  the  first  part,  Richard  Estcourt  Cress- 
well (eldest  son  of  the  first  mentioned 
Estcourt  Cresswell),  of  the  second  part, 
Thomas  Lys,  gent.,  of  the  third  part,  and 
William  Carr  Foster,  gent.,  of  the  fourth 
part ;  being  a  deed  to  make  a  tenant  to 
the  praecipe  for  suffering  a  common  reco- 
very, whereby  the  said  messuages,  lands, 
tenements  and  hereditaments,  were  con- 
veyed, settled,  limited  and  assured,  to  the 
use  of  such  person  or  persons,  for  such 
estate  or  estates,  and  for  such  interest  or 
interests,  in  such  parts,  shares  and  propor- 
tions, and  upon  such  trusts,  and  for  such 
ends,  intents,  and  purposes,  and  charged 
and  chargeable  in  such  manner,  and  either 
absolutely  or  conditionally,  subject  to 
such  powers  of  revocation  and  of  new  ap- 
pointment, and  other  powers,  provisos, 
and  conditions,  restrictions,  limitations, 
declarations,  and  agreements,  as  the  said 
Richard  Estcourt  Cresswell,  the  elder, 
and  Richard  Estcourt  Cresswell,  the  youn-r 
ger,  at  any  time  or  times,  and  from  time 
to  time,  by  any  deed  or  deeds,  instrument 
or  instruments  in  writing,  to  be  sealed  and 
delivered  by  them  respectively,  in  the  pre- 
sence of,  and  attested  by,  two  or  more  cre- 
dible witnesses,  should  jointly  direct,  limit, 
or  appoint;  and  in  default  thereof,  to  the 
use  of  the  said  Richard  Estcourt  Cress- 
well, the  elder,  and  his  assigns,  for  his  life, 
with  divers  remainders  over.  A  recovery 
pursuant  to  the  last  deed  was  duly  suffered 
in  Easter  term  1825.  The  defendant  also 
put  in  certain  indentures,  dated  the  30th 
and  31st  December  1825,  and  made  be- 
tween the  said  Richard  Estcourt  Cress- 
well, the  elder,  and  Richard  Estcourt 
Cresswell,  the  younger,  of  the  first  part, 
the  said  Thomas  Grimstone  Bucknell  Est- 
court, of  the  second  part,  the  Rev.  Thomas 
Tracey  Coxwell  and  Edward  Coxwell, 
esq.,  of  the  third  part,  whereby,  after  re- 
citing (amongst  other  things)  the  said  in- 
dentures of  the  6th  and  7th  May  1825,  and 
that  the  said  Richard  Estcourt  Cresswell, 
the  elder,  was  indebted  to  several  persons, 
in  divers  sums  of  money  to  a  considerable 
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amount,  which  he  was  unable  to  pay,  and 
some  of  which  had  been  incurred  on  behalf 
of  his  son ;  and  that  he  had  relinquished 
his  life  interest  in  23,609/.  5s.  lid.  three 
per  cent,  consolidated  bank  annuities  for 
the  benefit  of  Richard  Estcourt  Cresswell, 
the  younger,  in  order  to  make  an  imme- 
diate provision  for  him  as  he  did  thereby 
acknowledge ;  and  that,  for  the  purpose 
of  raising  a  fund  for  the  payment  of  the 
debts  of  the  said  Richard  Estcourt  Cress*  - 
well,  the  elder,  and  in  consideration  of  the 
provisions  made  by  him  for  his  said  son, 
and  in  order  to  make  some  further  provi- 
sion for  their  mutual  benefit,  they  were 
desirous  of  vesting  the  said  estates  in  the 
said  Thomas  Tracey  Coxwell  and  Edward 
Coxwell,  their  heirs  and  assigns,  upon  and 
for  the  trusts,  ends,  and  purposes,  therein- 
after declared;  and  reciting  that  it  was 
apprehended  that  the  legal  estate  of  inhe- 
ritance in  fee  simple  and  remainder  in  the 
said  estates,  devised  by  the  before-recited 
will,  expectant  upon  and  subject  to  the 
estate  for  life  of  Mary  Long,  became  vested 
in  the  said  Francis  LordDucie  and  Thomas 
Estcourt,  under  the  said  will,  and  certain 
indentures  of  lease  and  release  of  the  27th 
and  28th  November  1789;  and  that,  upon 
the  decease  of  the  said  Mary  Long,  the 
legal  estate  in  fee  simple  in  possession  of 
and  in  the  estates,  became,  and  was  then 
vested    in  the  said  Thomas   Grimstone 
Bucknell  Estcourt,  as  such  heir-at-law  of 
the  said  Thomas  Estcourt,  and  that  he  had 
agreed  to  make  the  conveyance  thereinaf- 
ter contained,  in  order  to  pass  the  legal  estate 
of  the  said  hereditaments  so  vested  in  him, 
— they,  the  said  Richard  Estcourt  Cress- 
well,  the  elder,  and  Richard  Estcourt  Cress- 
well,  the  younger,  pursuant  to,  and  in  exer- 
cise and  execution  of,  the  power  or  authority 
given,  limited,  or  reserved  to  them  jointly 
by  the  said  indenture  of  the  6th  and  7th 
May  1825,  and  common  recovery  suffered 
in  pursuance  thereof,  did,  in  manner  there- 
in mentioned,  jointly  direct,  limit,  and  ap- 
point, that  all  the  said  hereditaments  should 
thenceforth  go,  remain,  and  be,  and  that 
the  said  indentures  and  recovery  should 
respectively  operate  and  enure,  and  that 
all  persons  seised  thereof,  and  their  heirs, 
should  thenceforth  stand  and  be  seised  of 
the  same  hereditaments  and  premises,  to 
the  use  of  the  said  Thomas  Tracey  Cox- 


well and  Edward  Coxwell,  their  heirs  and 
assigns  for  ever,  upon  and  for  the  trusts, 
intents  and  purposes,  thereinafter  express- 
ed   and   declared  concerning  the  same. 
And  it  was  further  witnessed,  that  the  said 
Thomas  Grimstone  Bueknell  Estcourt,  ac- 
cording to  his  estate  and  interest  in  the 
premises,  and  so  far  as  he  could  or  ought 
to  do  at  law  and  in  equity,  but  in  no  re- 
spect further  or  otherwise,  by  the  direc- 
tion of  the  said  Richard  Estcourt  Cress- 
well,   the  elder,    and  Richard    Estcourt 
Cresswell,  the  younger,  did  bargain,  sell 
and  release,  unto  the  said  Thomas  Tracey 
Coxwell  and  Edward  CoxweH,  their  heirs 
and  assigns  for  ever  (in  their  actual  pos- 
session, &c),  all  the  hereditaments  and 
premises  called  Sidbury  Hall  Farm,  and 
containing  by  admeasurement  209a.    Ir. 
9p.,  and  then  in  the  tenure  or  occupation 
of  the  said  James  Pugh,  and  Brook  Farm, 
containing  by  admeasurement  6a.  2r.  35p., 
in  the  occupation  of  the  said  James  Pugh ; 
being  the  premises  for  the  use  and  occu- 
pation of  which  this  action  was  brought; 
and  several  other  estates  and  premises :  to 
hold  the  same  premises  unto  and  to  the 
use  of  the  said  Thomas  Tracey  Coxwell  and 
Edward  Coxwell,  their  heirs  and  assigns 
for  ever ;  with  a  declaration  that  the  said 
premises  were  so  appointed  and  released  to 
them,  their  heirs  and  assigns,  upon  trust 
that  they,  or  the  survivor  of  them,  or  the 
heirs  or  assigns  of  such  survivor,  should, 
as  soon  as  conveniently  might  be,  make 
sale  and  absolutely  dispose  of  the  same 
premises  in  manner  therein  mentioned; 
and  upon  trust,  out  of  die  money  to  arise 
from  such  sale,  and  by  the  tents  in  the 
meantime,  to  pay  all  the  coats  in  carry- 
ing into  effect  such  trusts ;  sad,  in  the  next 
place,  to  pay,  satisfy,  redeem,  and  dis- 
charge, the  several  charges  and  incum- 
brances,  if  any,   then  affecting  the  said 
trust  estates  and  premises,  by  way  of  mort- 
gage, annuity,  or  otherwise  howsoever ;  and, 
after  making  the  said  several  payments  and 
deductions,  should  pay  and  apply  all,  or  a 
competent  part  of,  the  residue  of  the  said 
trust  monies,  towards  payment  and  satis- 
faction of  the  several  debts  and  sums  of 
money  then  due  and  owing  from  the  said 
Richard  Estcourt  Cresswell,  the  elder,  in 
such  order  and  manner  as  the  said  trustees 
should  in  their  discretion  think  proper ; 
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and  should  stand  possessed  of  the  ultimate 
residue)  if  any,  upon  such  trusts  as  were 
expressed  in  a  certain  indenture  in  the  now 
noticing  indenture  mentioned ;  with  further 
declarations,  that  the  person  purchasing 
such  premises  should  not  be  answerable 
for  the  loss  or  misapplication  of  the  pur- 
chase-money, and  that  the  receipts  of  the 
trustees  should  be  good  discharges. 

"  It  was  objected,  on  the  part  of  the  de- 
fendant, that  Richard  Estcourt  Cresswell 
was  never  seised  of  the  legal  estate ;  but 
that,  upon  Mrs.  Long's  death,  the  legal 
•estate  vested  in  Thomas  Grimstone  Buck- 
nell  Estcourt,  as  the  heir-at-law  of  the  sur- 
viving trustee,  under  the  will  of  the  late 
Thomas  Estcourt  Cresswell;  and  that 
Richard  Estcourt  Cresswell  had  no  trust 
estate  extendible  under  the  statute  of  29 
Car.  2.  c.  3.  s.  10,  the  indentures  of  the 
80th.  and  31st  December  1825  having 
created  trusts  for  other  persons,  and  not 
for  Richard  Estcourt  Cresswell  solely; 
that  the  inquisition  was  void  for  not  setting 
out  the  lands  with  sufficient  Certainty,  nor 
properly  returning  the  seisin  of  the  said 
Richard  Estcourt  Cresswell ;  and  that,  as 
no  proof  was  given  that  the  defendant  had 
ever  paid  any  rent  to  Richard  Estcourt 
Cresswell,  or  to  any  person  for  his  use, 
and  as  no  attornment  was  made  by  defen- 
dant to  the  tenant  by  elegit,  the  action 
would  not  lie.  But  the  Lord  Chief  Justice 
reserved  these  points,  and  directed  the  jury 
to  find  a  verdict  for  the  plaintiff,  with  li- 
berty to  the  defendant  to  move  to  enter  a 
nonsuit.  . 

"  The  question  for  the  opinion  of  the 
Court  is,  whether  the  plaintiff  is  entitled 
to  recover :  if  the  Court  shall  be  of  opi- 
nion that  the  plaintiff  is  entitled  t&ecover, 
the  verdict  to  stand,  otherwise  a  nonsuit 
to  be  entered." 

The  case  was  argued  by  Mr.  Serjeant 
Toddy  ,  for  the  plaintiff;  and  by  Mr.  Serjeant 
Wilde,  for  the  defendant. 

The  question  on  which  the  argument 
turned  was,  whether  or  not  Richard  Est- 
court Cresswell  had  such  an  estate  in  the 
land  occupied  by  the  defendant,  as  could 
be  extended  by  the  sheriff  by  virtue  of  the 
-writ  of  elegit. 

Cur.  adv.  vult. 
The  Lord  Chief  Justice  now  delivered 
the  judgment  of  the  Court. 
Vol.  V.  C.P. 


If  Richard  Estcourt   Cresswell  had  a 
legal  estate  in  the  premises  at  the  time  of 
the  judgment,  it  would  have  been  bound 
by  the  judgment,  and  the  conveyance  made 
in  1825  would  not  have  prevented  it  from 
being  taken  under  the  elegit.     But,  if  the 
legal  estate  were   in   the  trustees,    Lord 
Ducie  and  Thomas  Estcourt,  and  Richard 
Estcourt  Cresswell  had  only  an  equitable 
interest,  the  conveyance  by  the  trustees, 
before  the  suing  out  of  the  execution,  ex- 
empts the  property  from  any  liability  to 
that  execution ;  for  the  statute  29  Car.  2. 
c.  3.  s.  10,  which  makes  lands  liable  to 
judgments  against  a  cestui  que  trust,  only 
authorizes  the  sheriff  to  take  such  as  the 
trustees  are  seised  of  at  the  time  of  the 
issuing  of  the  execution.     So  that,  while  a 
judgment  binds  the  legal  estate  of  a  party 
from  the  time  it  is  signed,  it  only  affects 
such  trust  property  as  he  is  possessed  of 
at  the  time  of  execution.     This  has  been 
determined  in  Hunt  v.   Coles,  (1)  where 
it  was  held,  by  Mr.  Justice  Tracy,  that 
the  words  "  at  the  time  of  the  said  exe- 
cution  sued/'  referred   to   the   seisin   of 
the   trustee.     Here,    if  the   trustee   had 
conveyed  the  lands  before  execution  sued, 
though  he  were  seised  in  trust   for   the 
defendant   at  the  time  of  the  judgment, 
the  lands  cannot  be  taken  in  execution. 
That,  therefore,  brings  us  to  the  question, 
whether  Richard  Estcourt  Cresswell  had 
the  legal  or  equitable  estate  in  the  pre- 
mises.    It  was  clearly  the  intention  of  the 
testator  that  he  should  take  only  an  equit- 
able estate ;  and  this  may  be  collected  from 
the  terms  of  the  devises  to  Mary  Jenkins, 
and  to  Richard  Estcourt  Cresswell.     The 
property  is  devised  "  unto,  and  to  the  use 
of,   Mary  Jenkins,   and  her  assigns,  for 
life ;"  but,  as  to  Richard  Estcourt  Cress- 
well, the  devise  is,  "  unto,  and  to  the  use 
of,  Lord  Ducie  and  Thomas  Estcourt,  and 
their  heirs,  in  trust  for  Richard  Estcourt 
Cresswell,  for  life  ;"  and  then  there  is  the 
testator's  express  declaration,  that  he  had 
so  limited  his  estates  to  Lord  Ducie  and 
Thomas  Estcourt,  and  their  heirs,  to  the 
end  and  intent  that  the  legal   estate   so 
vested  in  them  might  support  the  contin- 
gent limitations  and  estates  subsequent  to 
the  estate  limited  in  trust  to  William  Jen- 

(1)  Comyns,  g*6. 
2  C 
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amount,  which  he  was  unable  to  pay,  and 
some  of  which  had  been  incurred  on  behalf 
of  his  son ;  and  that  he  had  relinquished 
his  life  interest  in  23,609/.  5s.  Ud.  three 
per  cent,  consolidated  bank  annuities  for 
the  benefit  of  Richard  Estcourt  Cresswell, 
the  younger,  in  order  to  make  an  imme- 
diate provision  for  him  as  he  did  thereby 
acknowledge  ;  and  that,  for  the  purpose 
of  raising  a  fund  for  the  payment  of  the 
debts  of  the  said  Richard  Estcourt  Cress-  - 
well,  the  elder,  and  in  consideration  of  the 
provisions  made  by  him  for  his  said  son, 
and  in  order  to  make  some  further  provi- 
sion for  their  mutual  benefit,  they  were 
desirous  of  vesting  the  said  estates  in  the 
said  Thomas  Tracey  Coxwell  and  Edward 
Coxwell,  their  heirs  and  assigns,  upon  and 
for  the  trusts,  ends,  and  purposes,  therein- 
after declared;  and  reciting  that  it  was 
apprehended  that  the  legal  estate  of  inhe- 
ritance in  fee  simple  and  remainder  in  the 
said  estates,  devised  by  the  before-recited 
will,  expectant  upon  and  subject  to  the 
estate  for  life  of  Mary  Long,  became  vested 
in  the  said  Francis  LordDucie  and  Thomas 
Estcourt,  under  the  said  will,  and  certain 
indentures  of  lease  and  release  of  the  27th 
and  28th  November  1789;  and  that,  upon 
the  decease  of  the  said  Mary  Long,  the 
legal  estate  in  fee  simple  in  possession  of 
and  in  the  estates,  became,  and  was  then 
vested    in   the   said  Thomas   Grimstone 
Bucknell  Estcourt,  as  such  heir-at-law  of 
the  said  Thomas  Estcourt,  and  that  he  had 
agreed  to  make  the  conveyance  thereinaf- 
ter contained,  in  order  to  pass  the  legal  estate 
of  the  said  hereditaments  so  vested  in  him, 
— they,  the  said  Richard  Estcourt  Cress- 
well,  the  elder,  and  Richard  Estcourt  Cress- 
well,  the  younger,  pursuant  to,  and  in  exer- 
cise and  execution  of,  the  power  or  authority 
given,  limited,  or  reserved  to  them  jointly 
by  the  said  indenture  of  the  6th  and  7th 
May  1825,  and  common  recovery  suffered 
in  pursuance  thereof,  did,  in  manner  there- 
m  mentioned,  jointly  direct,  limit,  and  ap- 
point, that  all  the  said  hereditaments  should 
thenceforth  go,  remain,  and  be,  and  that 
the  said  indentures  and  recovery  should 
respectively  operate  and  enure,  and  that 
all  persons  seised  thereof,  and  their  heirs, 
should  thenceforth  stand  and  be  seised  of 
the  same  hereditaments  and  premises,  to 
the  use  of  the  said  Thomas  Tracey  Cox- 


well and  Edward  Coxwell,  their  heirs  and 
assigns  for  ever,  upon  and  for  the  trusts, 
intents  and  purposes,  thereinafter  express- 
ed   and   declared  concerning   the  same. 
And  it  was  further  witnessed,  that  the  said 
Thomas  Grimstone  Bueknell  Estcourt,  ac- 
cording to  his  estate  and  interest  in  the 
premises,  and  so  far  as  he  could  or  ought 
to  do  at  law  and  in  equity,  but  in  no  re- 
spect further  or  otherwise,  by  the  direc- 
tion Of  the  said  Richard  Estcourt  Cress- 
well,    the   elder,    and  Richard    Estcourt 
Cresswell,  the  younger,  did  bargain,  sell 
and  release,  unto  the  said  Thomas  Tracey 
Coxwell  and  Edward  Coxwell,  their  heirs 
and  assigns  for  ever  (in  their  actual  pos- 
session, &c),  all  the  hereditaments   and 
premises  called  Sidbury  Hall  Farm,  and 
containing  by  admeasurement  209a.    Ir. 
9p.,  and  then  in  the  tenure  or  occupation 
of  the  said  James  Pugh,  and  Brook  Farm, 
containing  by  admeasurement  6a.  2r.  35p., 
in  the  occupation  of  the  said  James  Pugh ; 
being  the  premises  for  the  use  and  occu- 
pation of  which  this  action  was  brought; 
and  several  other  estates  and  premises :  to 
hold  the  same  premises  unto  and  to  the 
use  of  the  said  Thomas  Tracey  Coxwell  and 
Edward  Coxwell,  their  heirs  and  assigns 
for  ever  ;  with  a  declaration  that  the  said 
premises  were  so  appointed  and  released  to 
them,  their  heirs  and  assigns,  upon  trust 
that  they,  or  the  survivor  of  them,  or  the 
heirs  or  assigns  of  such  survivor,  should, 
as  soon  as  conveniently  might  be,  make 
sale  and  absolutely  dispose  of  the  same 
premises  in  manner  therein  mentioned; 
and  upon  trust,  out  of  the  money  to  arise 
from  such  sale,  and  by  the  rents  in  the 
meantime,  to  pay  all  the  costs  in  carry- 
ing into  effect  such  trusts ;  and,  in  the  next 
place,  to  pay,  satisfy,  redeem,  and  dis- 
charge, the  several  charges  and  incum- 
brances,  if  any,   then  affecting  the  said 
trust  estates  and  premises,  by  way  of  mort- 
gage, annuity,  or  otherwise  howsoever ;  and* 
after  making  the  said  several  payments  and 
deductions,  should  pay  and  apply  all,  or  a 
competent  part  of,  the  residue  of  the  said 
trust  monies,  towards  payment  and  satis- 
faction of  the  several  debts  and  sums  of 
money  then  due  and  owing  from  the  said 
Richard  Estcourt  Cresswell,  the  elder,   in 
such  order  and  manner  as  the  said  trustees 
should  in  their  discretion  think  proper  ; 
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Mr.  Serjeant  Lame*  shewed  cause,  con- 
tending, that,  as  the  provisional  assignee 
had  never  done  any  act  signifying  his  ac* 
ceptance  of  the  insolvent's  estate  in  the  pre- 
mises, the  title  still  remained  in  the  lessor 
of  the  plaintiff;  and  that,  therefore,  the 
verdict  night  be  sustained :  and  he  cited 
the  cases  of  Turner  v.  Richardson  (£),  Ltna\ 
sey  v.  Limbert  (3),  and  Copcland  v.  &*> 
phens  (4). 

Mr.  Serjeant  Spankk  was  heard  in  re- 
ply. 

Cur.  adv.  vult. 

By  the  Court* — This  case  came  before  us 
on  a  motion  to  set  aside  the  verdict  found 
for  the  lessor  of  the  plaintiff,  on  the  ground 
that  his  interest  in  the  premises  in  question 
had  passed  from  him,  by  assignment,  to  the 
provisional  assignee  of  the  Insolvent  Court* 
The  cases  cited  by  counsel  on  the  part  of  the 
lessor  of  the  plaintiff,  were  Turner  v.  Rich- 
ardson, Lindsey  v.  Limbert,  and  Copcland  v. 
Stephens.  In  the  two  first  of  those  cases, 
it  was  sought  to  charge  the  defendant  with 
the  payment  of  rent,  and  there  had  been  an 
actual  repudiation  of  the  estate.  In  Cope* 
lan/t  v.  Stephens  neither  of  these  ckcum* 
stances  occurred.  That  case  was  determined 
upon  the  broad  principle,  that  the  estate  did 
not  pass  to  the  assignee,  unless  he  did  some* 
thing  to  signify  bis  acceptance  of  the  term. 
There  appears  to  me  to  be  a  material  dif* 
ference  between  the  present  case  and  those 
on  which  the  defendant  relies,  arising  from 
the  words  of  die  insolvent  act  referred  to, 
which  requires  such  an  assignment  as  shall 
vest  the  estate  in  the  provisional  assignee, 
and  which  shall  be  made  at  the  time  of  sub* 
scribing  the  petition.  Under  the  bankrupt 
act  the  commissioners  take  no  estate.  They 
have  barely  a  power,  and,  until  the  execu- 
tion of  that  power,  the  estate  remains  in  the 
bankrupt.  Under  the  insolvent  act,  the 
object  appears  to  be  to  divest  the  insolvent 
of  all  his  estate  before  his  petition  can  be 
entertained.  The  bankrupt  does  no  act. 
The  insolvent  makes  an  assignment.  It 
cannot,  therefore,  lie  in  his  mouth  to  say 
that  the  estate  does  not  pass  under  it ;  ex- 
cept in  the  event  of  his  not  obtaining  his 
discharge,  in  which  case  the  assignment, 

(«)  7  East,  335. 

(3)  5  Law  Journ.  C.P.  53. 

(4)  1  Barn.  &  Aid.  598. 


by  the  express  provisions' of  the  act,  is  de- 
clared to  be  void. 

In  the  case  of  Doe  d.  Clark  v.  Spencer, 
Lord  Chief  Justice  Best  says,  (5)  u  It  will 
appear,  from  the  1  Geo.  4.  c.  1 1 9,  and  3  Geo. 
4h  c.  123,  that  the  real  estate  is  completely 
vested  in  the  provisional  assignee,  by  the 
assignment  made  to  him,  and  remain*  so 
until  it  is  dmested  by  his  assignment  to  the 
assignees  named  by  the   Court,  and  those 
assignees  having  accepted  such  assignment." 
And,  speaking  of  the  fourth  section,  which 
requires  the  insolvent  to  make  an  assign- 
ment to  vest  all  his  real  and  personal  estate 
in  the  provisional  assignee,  he  says,  "  The 
object  of  this  section  was  to  prevent  the 
estate  of  the  insolvent  from  being  wasted 
between  the  time  of  his  applying  for  relief 
and  the  Court  of  Insolvent  Debtors  de- 
claring that  he  is  entitled  to  it.  This  object 
would  be  defeated,  if  the  provisional  as- 
signee could  not  maintain  actions  for  the 
recovery  of  the  insolvent's  property."    So 
that  object  would  be  equally  defeated,  if, 
where  the  provisional  assignee  was  ignorant 
of  the  existence  of  any  particular  property, 
and,  therefore,  took  no  possession  of  it,  the 
insolvent  might  step  in  and  recover  it,  and 
apply  it  to  his  own  purposes.     What  is  to 
be  assigned  to   the  subsequent  assignee? 
Not  generally  all  the  property  of  the  insol- 
vent, but  such  only  as  shall  have  been  vested 
m  the  provisional  assignee.     The  words  of 
sect  7  of  1  Geo.  4.  c.  119.  are, "  that,  when 
the  said  Court  shall  adjudge  any  person  to 
be  entitled  to  his  discharge,  such  Court 
shall  appoint  a  proper  person  or  persons  to 
be  assignee  or  assignees  of  the  estate  and 
effects  of  such  prisoner,  for  the  purposes  of 
this  act,  and  when  such  assignee  or  assignees 
shall  have  signified  to  the  said  Court  their 
acceptance  of  the  said  appointment,  every 
such  prisoner's  estate,  effects,  rights,  and 
powers  vested  jn  the  provisional  assignee 
as  aforesaid,  shall  immediately  be  assigned 
by  such  provisional  assignee  to  such  as- 
signee or  assignees."     Nothing,  therefore, 
is  to  be  assigned  to  the  new  assignees  but 
what  has  been  previously  vested  in  the  pro- 
visional assignee.     But,  it  is  said,  that  it 
will  be  very  hard  that  the  insolvent  shall 
continue  liable  to  his  lessor,  and  yet  not  be 
able  to  maintain  an  action  against  his  lessee. 

(5)  3  Bing.  *05 ;  s.  c.  4  Law  Journ.  C.P.  38. 
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This,  however,  is  the  case  with  every  lessee, 
who  remains  liable  to  his  lessor  during  the 
.whole  terra  of  his  lease,  notwithstanding  any 
number  of  assignments,  and  who,  in  case  of 
bankruptcy,  was  not  protected  against  the 
lessor,  whether  the  assignees  accepted  or 
not,  until  the  49th  of  the  late  King.  The 
hardship  may  be  put  an  end  to  by  an  appli- 
cation to  the  Insolvent  Court  to  direct  the 
provisional  assignee  to  re-assign,  if  the 
'assignee  in  chief  will  not  accept  the  term. 
The  point,  however,  does  not  now  come  be- 
fore the  Court  for  the  first  time.  In  the  case 
of  Crofts  v.  Pick  (6),  it  was  held,  that  a  pro- 
visional assignee,  duly  appointed  by  the  In- 
solvent Court,  had  no  right  to  exercise  a 
discretion ;  and,  as  he  could  not  refuse  tak- 
ing the  assignment,  he  must  be  taken  to 
have  consented  to  accept  all  the  property  so 
assigned  to  him. 

That  case  did  not  arise  upon  the  present 
insolvent  act,  but,  upon  the  53  Geo.  3.  c. 
102,  which  was  more  favourable  than  this 
to  the  construction  contended  for  by  the 
lessor  of  the  plaintiff;  for  it  directed  that 
the  property  should  be  vested  in  the  person 
or  persons  to  whom  the  same  should,  by 
order  of  the  Court,  be  conveyed,  in  case  such 
person  or  persons  should  consent  to  accept 
the  same*  Here  the  words  of  the  act  are 
absolute.  In  Shee  v.  Hale  (7),  where  there 
was  a  devise  to  trustees  to  pay  to  the  tes- 
tator's son  an  annuity  during  his  life,  or 
until  such  time  as  he  should  actually  sign 
any  instrument  whereby  he  should  contract 
or  agree  to  sell,  or  lease,  or  otherwise  part 
with,  the  same ;  the  son  took  the  benefit  of 
an  insolvent  act,  and  inserted  the  annuity  in 
his  schedule.  The  Master  of  the  Rolls 
there  said,  "  It  appears  to  me,  that  the  son 
has  done  an  act,  within  this  will,  to  autho- 
rize, or  empower  others  to  receive  this  an* 
nuity.     This  differs  from  the  case  of  the 

(6)  8  B.  Moore,  384 ;  ■.  c.  1  Biog.  354. 

(7)  13  Yen.  404. 


bankrupt ;  the  bankrupt  had  not  done  any 
thing.  The  insolvent  debtor  was  not  in  a 
situation  to  be  compelled  to  part  with  this 
annuity.  He  might  have  enjoyed  it  for  his 
life.  The  signing  the  petition  and  schedule 
appear  to  me  to  be  clear  acts ;  there  can 
be  no  doubt  of  the  intention."  This  is  re- 
ferred to  in  Holyland  v.  De  Mendex  (8). 
Here  the  insolvent  has,  by  his  own  act,  di- 
vested himself  of  the  property.  It  does  not, 
therefore,  appear  to  me,  that  he  can  now 
say  that  it  belongs  to  him,  and  is  not  vested 
in  die  party  to  whom  he  has  assigned  it. 

It  has  been  urged  that  the  defendant, 
having  held  under  the  lessor  of  the  plaintiff, 
is  estopped  from  disputing  his  title ;  and  the 
case  of  Balls  v.  Westwood{9)  was  cited; 
but  the  case  of  England  d\  Sybum  v. 
Slade  (10)  is  an  answer  to  this  objection. 
There  it  was  held,  that,  in  ejectment,  by 
landlord  against  tenant,  the  latter  may  shew 
that  his  landlord's  title  has  expired,  and 
that  he  has  no  right  to  turn  him  out  of  pos- 
session, although  he  cannot  be  permitted  to 
prove  that  the  landlord  never  had  any  title. 
A  fortiori,  this  may  be  where  the  extinction 
of  the  landlord's  title  is  occasioned  by  his 
own  act ;  as  here,  by  his  assignment  of  the  je- 
version  to  another.  It  will  not  be  denied, 
that,  to  an  action  for  rent,  assignment  of  the 
reversion  to  another  is  a  good  plea ;  were 
it  otherwise,  every  landlord  who  had  sold 
his  estate  to  a  purchaser  might  still  sue  the 
tenant  for  the  subsequenfrent. 
•  We  are,  therefore,  of  opinion,  that,  as  the 
legal  property  in  the  lease  in  question  was 
absolutely  and  irrevocably  conveyed  and 
assigned  by  die  insolvent,  and  could  newer 
re-vest  in  him,  he  having  obtained  his  dis- 
charge under  the  act,  he  had  no  title  to 
maintain  this  ejectment. 

Rule  absolute. 

(8)  3  Merir.  134. 

(9)  S  Ctmpb.  11. 

(10)  4  Term  Rep.  68*. 
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Zip  "■  Master  and  8erumt. 

1.  The  statute  3  tf«>.  4.  c.  38.  «.  2.  (<ni- 
tthorizihg  transportation  for  fourteen  years, 
in  cases  of  robbery  by  servants)  does  not  ex- 
tend tojjctty  larceny. 

£.  A  sentence  depending  upon  time,  passed 
for  a  period  longer  than  the  law  authorizes, 
ettftftof  be  re&uoid  so  as  to  carry  it  into  effect 
for  the  prescribed  iegax  time. 

3.  Nor  can  the  judgment  in  such  a  case, 
wfsen  impeached  upon  error,  be  remitted  to 
^he  inferior  court  to  amend ;  it  must  be  re- 
versed. 

The  defendant  was  convicted,  at  die 
quarter  sessions  heid  for  the  city  of  Exeter, 
4p61n  an  indictment  consisting  of  two  countB. 
l%e  #rst  cbunt  charged  him  with  stealing 
fcblft  to  the  value  -of  1*.,  the  property  of 
&.  ff .  The  second  count  charged,  that  he 
was  a  servant  of  S.  N. ;  and  being  such 
seiffent,  did  steal  coin  to  the  value  of  Is., 
liter 'property,  against  the  form  of  the  sta- 
tute. He  was  sentenced  to  be  transported 
Uwr  fourteen  years.  A  writ  of  error  being 
tttought,  the  record  was  removed  to  this 
Oomrt ;  tfhti  the  defendant  assigned  for 
error,  *h*t,  by  law,  he  could  not  be  legaBjr 
transported  'for  ihore  ^han  seven  years  upon 
this  HrNKctrnefit. 


*The  case  was  argued  "by  Mr.  Parke  tag 
the  Crown,  and  Mr.  Chitty  for  the  prisoner. 

For  the  prisoner,  it  was  contended,  that 
the  statute  3  Geo.  4.  c.  38.  s.  2,  upon  which 
the  sentence  had  been  founded,  did  not 
apply  to  a  case  of  petty  larceny  only.  That 
section  provides,  that  if  any  servant,  &c. 
shall  feloniously  steal  any  money,  &c,  from 
or  belonging  to  his  master  or  mistress,  and 
shall  be  thereof  convicted,  and  be  entitled 
to  the  benefit  of  clergy,  then  every  such 
offender,  instead  of  heing  subjected  to 
such  punishment  as  may  now  by  law  be 
inflicted  upon  persons  so  convicted,  an4 
entitled  to  ike  benefit  of  clergy,  may  be  trans- 
Jported  for  fourteen  years.  It  js  evident 
thdt  this  section  contemplated  cases  in  whicfi 
it  was  necessary  for  the  prisoner  to  claiin 
the  benefit  of  clergy,  to  save  himself  froin 
capital  punishment.  Petty  larceny  was 
never  a  capital  offence:   4 BL  Com. 238 4 

3  Inst.  218.  Clergy  was  never  allowed  at 
common  law,  in  cases  of  petty  larceny  or 
misdemeanor  :    4  Bloc.  Com.  374.      The 

4  Geo.  1.  c.  11,  whfch  first  gave  a  discre- 
tionary power  of  ordering  transportation, 
expressly  mentions  petty  larceny.  The 
3  Geo.  4.  not  only  does  not  mention  petty 
larceny,  but  alludes  to  cases  in  which  it  is 
necessary  to  claim  benefit  of  cletgy. 

For  the  Crown,  it  was  contended,  first, 
that  as  the  object  of  8  Geo.  4.  was  to  in- 
crease the  puriishriient,  the  words  "  and  be 
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entitled  to  benefit  of  clergy  "  must  be  under- 
stood as  if  they  were  "and  shall  not  be 
excluded  from  benefit  of  clergy**  This  was 
the  meaning  of  the  words  in  4  Geo.  1 .  c.  1 1  ; 
and  they  have  been  adopted  by  3  Geo.  4. 
Secondly — the  judgment  is,  at  all  events, 
good  for  seven  years.  An  excessive  judg- 
ment may  be  aided,  Rex  v.  Collyer  and  ano- 
ther; (1)  though  a  defective  judgment  may 
not :  Rex  v.  JValcot,  (2)  Rex  v.  Read.  (3) 
At  all  events,  the  Court  will  remand  the 
prisoner  to  the  inferior  Court,  that  they 
may  pass  a  right  judgment  upon  him :  Rex 
v.  Kenworthy.  (4) 

The  Court  took  time  to  consider ;  and, 
this  day, 

The  Lord  Chief  Justice  delivered  the 

1'udgment. — After  stating  the  principal  facta, 
lis  Lordship  observed,  the  objection  was, 
that  the  offence  charged  being  only  petty 
larceny,  the  prisoner  could  not,  by  law, 
receive  judgment  for  fourteen  years  trans- 
portation, but  for  seven  only.  To  sustain 
the  judgment,  the  statute  3  Geo.  4.  c.  38.  s.  2. 
was  relied  upon.  That  section  recites,  that 
frequent  depredations  had  been  committed 
by  servants,  to  the  serious  detriment  and 
loss  of  their  masters ;,  and  that  it  was  ex- 
pedient that  such  offenders,  when  entitled 
to  the  benefit  of  clergy,  should  be  made  liable 
to  a  more  severe  punishment.  It  then 
enacts,  "  that  if  any  servant  shall  feloniously 
steal  any  goods,  chattels,  money,  &c.  from 
or  belonging  to  his  master,  and  shall  be 
lawfully  convicted  thereof,  and  be  entitled  to 
the  benefit  of  clergy,  then,  and  in  every  such 
case,  such  offender,  instead  of  being  subject 
to  such  punishment  as  may  now  by  law  be 
inflicted  upon  persons  so  convicted,  and 
entitled  to  the  benefit  of  clergy,  may,  at  the 
discretion  of  die  Court  by  or  before  which 
they  shall  be  convicted,  be  adjudged  to  be 
transported  beyond  the  seas  for  any  term 
not  exceeding  fourteen  years."  It  has  been 
contended,  that  the  expression  "  entitled  to 
the  benefit  of  clergy,'9  limits  the  operation  of 
the  section  to  those  offences  for  which  a 
party  convicted  was  compelled  to  pray  bene- 
fit of  clergy,  in  order  to  save  himself  from 
death ;  ana  as  petty  larceny  was  an  offence 
never  so  punishable,  and  for  which  there- 

(i)  l  Will.  SSt. 

(S)  4  Mod.  396. 

(3)  16  East,  404. 

(4)  1  Barn.  &  Cress.  711. 


fore  it  never  could  bave'been'necessary  to 
pray  the  benefit  of  clergy,  because  such  a 
prayer  would  be    unavailing — it  followed, 
that  a  party  guilty  of  such  an  offence  could 
not  be  considered  as  a  person  entitled  to 
benefit  of  clergy. .    Before  the  passing  of 
this  act,  the  statute  4  Geo.  1.  c  11.  enacted, 
"  that  where  any  persons  had  been  convicted 
of  any  offence  within  the  benefit  of  clergy, 
and  were  liable  to  be  whipt  or  burnt  in  the 
hand,  as  also  where  any  persons  should  be 
thereafter  convicted  of  grand  or  petit  lar- 
ceny, or  any  felonious  stealing  or  taking  of 
money,  &c.  either  from  the  person  or  the 
house  of  any  other,  or  in  any  other  manner, 
and  who  by  law  should  be  entitled  to  the 
benefit  of  clergy,  and  liable  only  to  the  pe- 
nalties of  burning  in  the  hand  or  whipping, 
it  should  be  lawful  for  the  Court,  instead  of 
ordering  any  such  offender  to  be  burnt  in 
the  hand  or  whipped,  to  order  and  direct 
that  he  should  be  sent  to  some  of  his  Ma- 
jesty's colonies  and  plantations  in  America, 
for  seven  years."     Now,  it  is  to  be  ob- 
served, that  in  this  statute,  which  is  the 
first  that  authorizes  courts  of  law  to  trans- 
port offenders!  to  parts  beyond  the  seas, 
petit  larceny  is  mentioned  by  name.     la 
statute  3  Geo.  4.  c.  38,  it  is  not.     The  ob- 
ject of  the  last  statute  being  to  increase 
punishment,  we  are  of  opinion  that  it  should 
be  construed  strictly ;  and  it  being  doubt- 
ful, whether  the  legislature  had  in  view 
petit  larceny,  or  grand  larceny  only — and 
the  latter   being  the  only  description  of 
larceny  in  respect  of  which  the  party  con- 
victed must  have  the  benefit  of  clergy,  in 
order  to  exempt  himself  from  a  more  severe 
punishment — we  think  it  the  safer  course 
to  confine  the  construction  of  the  statute 
to  those  instances.     The  consequence  is, 
that  the  judgment  of  the  Court  below  is 
more  severe  than  that  which  is  authorised 
by  law.     But  it  is  said,  that  the  judgment 
is  good  as  a  judgment  for  seven  years'  trans* 
portation ;    but  I  cannot   assent   to  that 
proposition.     If  the  prisoner  is  sent  out  of 
the  country  for  fourteen  years,  who  is  to 
say  that  he  is  to  be  discharged  at  the  end 
of  seven  ?     It  has  been  further  urged,  that 
the  prisoner  may  be  remanded  to  the  Court 
below,  and  there  receive  the  proper  sen- 
tence, that  having  been  done  in  Rex  v. 
Kenrvorthy :  but  were  is  this  material  dis- 
tinction between  the  two  cases :  there,  no 
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judgment  whatever  had  been  passed  in  the 
court  below ;  and  this  Court  therefore  or- 
dered the  prisoner  to  be  remanded  to  the 
inferior  court,  in  order  to  receive  judg- 
ment But  here,  the  Court  below  has  passed 
a  judgment ;  and  that  judgment  being  erro- 
neous, we  think  there  is  no  ground  to  send 
it  back  to  be  amended.  The  consequence 
is,  that  the  judgment  pronounced  by  the 
Court  below  must  be  reversed. 

Judgment  reverted. 


1826.      7      REX  V.  THE  INHABITANTS  OF 

May  13.  $      llantiuo  crossbny. 

Poor  Laws  —  Settlement  by  Equitable 
Estate. 

1.  An  equitable  estate  depending  upon  a 
condition,  which  is  afterwards  performed,  can- 
not take  effect  by  relation  from  the  time  of  the 
original  occupation ;  but  only  from  the  time 
of  Us  completion  by  the  performance  of  the 
condition. 

2.  Accordingly f  where  a  pauper  contract" 
ed  to  purchase  an  estate  for  40/.,  paid  301. 
and  was  let  into  possession,  and  the  balance 
was  paid  afterwards,  and  the  purchase  com* 
pieted,  it  was  held,  that  the  time  for  the  pur* 
poses  of  settlement  must  be  calculated  from 
the  completion  of  the  purchase,  and  not  from 
the  time  of  taking  possession. 

This  was  a  case  raising  the  question  as  to 
the  settlement  of  W.  Edwards,  in  the  parish 
of  Llantilio  Crosseny.  The  Sessions,  on 
appeal,  had  confirmed  an  order  for  his  re- 
moval to  that  parish,  subject  to  the  opinion 
of  the  Court  on  the  following 

CASE. 

The  pauper  had  acquired  a  settlement  in 
Llantilio  Crosseny ;  but  that  parish  relied 
upon  the  following  circumstances,  to  show 
a  settlement  in  the  parish  of  Skenfreth.  In 
1816  he  made  a  parol  agreement  with  one 
Ann  Carter,  for  the  purchase  of  a  cottage 
and  garden  in  Skenfreth  for  40/.  Under 
this  contract  he  took  possession,  and  paid 
Ann  Cager  SOL  on  account.  No  convey- 
ance was  ever  executed.  After  he  had  been 
in  possession  twelve  months,  living  and 
sleeping  in  it,  with  his  wife  and  children, 
he  sold  the  property  for  40/.  to  S.  Watkins, 


to  whom  he  gave  up  possession,  and  after- 
wards paid  the  remaining  10/.  to  A.  Carter. 
The  pauper  was  never  in  possession  after 
he  had  paid  the  whole  of  the  purchase 
money.  The  Sessions  were  of  opinion  that 
the  pauper  had  not  gained  a  settlement  in 
Skenfreth. 

Mr.  Nolan,  in  support  of  the  order  of 
sessions,  cited  Rex  v.  Long  Bennington,  (1) 
and  Rev  v.  Geddington,  (2)  as  being  clearly 
in  point,  to  show  that  the  pauper  did  not 
gain  any  settlement  by  the  purchase  of  any 
estate  or  interest,  within  the  statute  of 
9  Geo.  1 .  c.  7. 

Mr.  Maule  and  Mr.  Watson  contra. — 
This  case  is  distinguishable  from  Rex  v. 
Oeddington.  In  that  case  the  purchase 
money  was  to  be  paid,  and  the  conveyance 
to  be  executed  on  a  particular  day.  Here, 
no  time  was  fixed  lor  either.  In  Rex  v. 
Geddington  die  pauper  could  not  require 
any  conveyance  before  the  appointed  day. 
Here,  the  pauper  had  possession,  and  might 
at  any  time,  on  paying  the  remaining  10/., 
demand  a  conveyance.  There,  the  contract 
was  ultimately  rescinded.  Here,  it  was 
ultimately  performed.  The  pauper  in  this 
case  had  an  equitable  estate  on  condition — - 
the  condition  being  the  payment  of  the  re- 
sidue of  the  purchase  money.  That  con- 
dition being  performed,  he  acquired  his 
equitable  estate,  which,  by  relation,  would 
be  taken  from  the  time  when  his  occupa- 
tion began. 

The  Court  said  it  was  very  desirable  to 
adhere  to  the  language  of  the  act  of  parlia- 
ment, and  to  the  construction  put  upon  that 
language  in  decided  cases.  The  statute 
9  Geo.  I.e.  7.  8.  5.  enacts,  "  that  no  per- 
son shall  be  deemed  to  acquire  or  gain  any 
settlement  in  any  parish,  for  or  by  virtue  of 
any  purchase  of  any  estate  or  interest  in 
such  parish,  whereof  the  consideration  for 
such  purchase  doth  not  amount  to  the  sum 
of  30/.  bond  fide  paid."  There  must,  there- 
fore, be  a  purchase  of  an  estate  or  interest ; 
and  by  the  latter  word  must  be  understood 
some  specific  definite  interest;  and  the 
party  contracting  must  become  the  pur- 
chaser. Rex  v.  Long  Bennington  and  Rex 
v.  Geddington  establish  that,  although  an 
equitable  estate  is  sufficient  to  give  a  settle- 
ment, still  the  purchase  must  be  completed ; 

(1)  f  Barn.  &  Crew.  13*. 

(«)  Ibid.   See  Law  Joan.  3  Dif .  151.  pL  5. 
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aiidshat  if  kbenotanosmte,  butanonuk* 
ana?  right  otdyt  no  settlement  is  gained. 
The  principle  deduoible  Irani  those  oases  it, 
that  the  relation  of  trustee  and  <v#a»t  qm 
feus*  must  be  created,  w  order  to  give  a 
settlement  by  the  purchase.  In  Rex  v. 
Geddington  the  agreement  was  to  purchase 
an  aetata  for  SIOJ*  «f  which  160/.  was  to 
bep«<dMaae^ihar^#veii>ber»aadlM^ 

aft  «ha  Mali  of  June  then  ew*C  The  fatter 
enmwM never  paid;  she  naapor  reaidad  a 
yeemnd*  nel£  and  avtowends  theoantnm? 
mas  msemded.  The**,  by  faying  I50i.f  a 
perfect  equitable  estate  would  bare  beam 
acquired,  but  U*M*everf*id  j  jad  there- 
fore the  pauper  was  bead  never to  neve  had 
*t*eWhe*eqs#4abkosmte*  J)uriogetoud>e«t 

mnuaane'     ^ans^a*  ^B9sn»uaBWV*A      u^uuas/    *ueu>  BA^ueeas^u^BBumnannnj    asm    euesjeny 

case*  he  might  have  bee*  rnmsvod.  He 
never  was  the  purchaser  of  an  estate  or  ds> 
finite  ietcaest,  It  has  bean  argued,  thai  aha 
payment  of  the  IQl.  would  bare  given  aha 

paftohaaer  a  i%UtodenMadnosnvttyanott 
and  thai  aa  k  might  have  bean  road*  at  any 
<Umn,  the  payment,  then  made,  related  naak 
la  the  time  when  the  oectiannVaa  began  4 
and,  therefore,  that  the  aetata  by  wrlatian» 
was  aha  aetata  of  the  puneheser  from  the 
time  when  tea  occupation  uissiiunouL  They 
thought,  however*  that  4br  the  purpose  of 
aninjag  nnettletnent,  aueh  a  payment  dad 
ant  give  km  the  estate  «6  sanm,  but  only 
fjam  the  time  ufhen  the  fnwraent  was  acvu» 
ally  made. 


Ijm+m' 


D8M.    ">  Tins«fiVGv.*HfiifcSv.*iieHA*B 
May  14.  3  lact. 

Highway  Rate. 

A  rmtgmm  ay  **t  qf  emr  ftVraifuf,  m  aim 
of  tithe*  st  littUe  saceaarthsn?  la  iaVaajrinaaw 
tate,  «s  smtf  mi  to  the  poor  rate,  mkss  it  or 

v^*vmT*™  v^waamaw  sjsnvSjmnBB^BMTmy  v\y    a»aaa>  eajsjep  ajaw    njsjpr  aaBesFeee>suwv 

The  defendant  was  asaessed  for  an  high* 
may  rata ;  and  the  oessions  -of  the  West 
Baling  of  the  county  of  York,  on  appeal, 
eaoitrmed  the  one,  subject  to  the  opinion 
of  the  Count  on  a  case  iaaubamaoe  nsfiaV 
low*;~~ 

The  Rev.  Richard  Lacy,  the  appellant,  is 
the  rector  of  the  parish  of  Whistop.    In 


141£,  an  net  wan  passed 
in  that  pariah,  bj 

authorised,  among  others,  to  fix 
dear  annual  rant,  or  sum  of  money  per 
annum,'*  in  lieu  of  the  fpraat  tithes  and  me- 
dusas payable  to  him  and  bat  sn wesson,  ia 
respect  of  aa  amen  of  aba  pariah  as  lay 
within  the  manor  of  Winston.  The  rents 
spare  .fixed  open  acoardingly;  and  Mr* 
Lacy  has  since  loeeivedthasn.  Helms  ham 
assumed,  tn  rcapect  of  those  rents,  at  the 
sum  of  12/.  5*.,  under  a  rate  duly  made  for 
the  repairs  of  the  highways ;  ana  the  ques- 
tion is,  whether  he  is  liable  to  be  so  ■sifiied 
in  respect  thereof! 

Mr.  ffaloi,  4br  Ae  rate. — The  question 
turns  upon  the  Oeneral  Highway  Act,  IS 
fieo.  5.C.7J.  s.4^andthelanalaeft,  By 
the  former,'  the  tithes  are  expressly  made 
liable  to  contribute;  and  the  latter  merely 
substitute*  a  rent  lor  the  tithes.  The  earn 
of  The  King  v.  BMero{l)  decide*  mis 
point.  That  was  aoneation  open  the  nu- 
bility of  a  substkuted  rent,  tefce  the  present, 
to  contribute  to  the  poor  rate;  and  the 
Court  decided  that  aha  rant  soaabsdtmed 

bean,  unless  the  liability  ware  taken  anew 
by  express  words  of  the  aet  of  parhanwaf 
which  directed  the  suUtkuoosk  Brnmaf, 
this  vent  is  atijl  a  "  tenement,"  within  the 
words  of  the  Highway  Act,  aad  saaeanle  m 
such. 

Mr.  Blackburn,  contra,  endeavoured  to 
distinguish  this  case  feom  mat  of  TheKimg 
w.  £oldero.  That  was  a  cane  «neW  the 
poor  laws,  to  which,  by  the  woods  of  the 
statute  of  Ehsabeth,  the  decgyanan  ss«a> 
nreasly  made  liable.  The  enprsmian  in  the 
Highway  Act  is  "  tithes,"  applied  so  «  onm> 
piers,"  and  not  meaning  the  parson.  There 
is  this  difference  also,  between  the  two 
cases;  that,  jn  fiWaW*  osse,  ths>  paman 
was  to  have  c<  a  year's  ^ant:"  bat,  m  «n> 
present,  it  is  declaVed  to  be  "  a  Wear  yearly 
r«nt;M«oi4ftatit«^tebe€lnairfiromcflavgea 
like  the  present.  It  has  no  doubt  been 
fixed  accordingly,  with  reference  to  ks  beanj 
free  from  these  charges. 

The  Qouri  took  time  to  oomnaar; 

Thursday,  the  6th  of  June*  nJeuVan 

)pmion,  that  in  prmcspsg,  tbisaase  wi 

at  distiogiiishabkifrom  that  of  Tim  Amy  \ 

<t)  4  Bsm.  It  Chess.  et7  j  Sinw 3.  sLB.  nTA. 
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Bolder*;  and  tint  it  was  necessary  there 
should  be  express  words  of  exemption,  to 
relieve  the  substituted  rent  from  liability. 
The  words  "clear  annual  rent**  were  not 
sufficient ;  as  they  no  doubt  meant,  a  clear 
rent  after  allowing  for  the  expense  of  getting 
m  the  tithe. 

'    Order  of  Sessions  confirmed. 


M28 
June 


B.     > 
1*.  > 


TOlfUllSOK  C.  BfiMTALS 
AND  ADOTHSR. 


Parish  Officers—Casual  Poor. . 

1.  The  parish  in  whkh  an  accident  happemx 
to  a  poor  person,  is  the  parish  liable  to  afford 
assistance. 

ft.  Thai  liability  U  not  altered  by  the  re- 
moving of  the  poor  person  out  of  the  parish, 

8*  in  cam  qf  refusal to  afforiassistamee  m 
that  parish,  it  may  be  gintn.m  another,;  and 
the  parish  originally  liable  shall  continue  so. 

£  Or%  m-  case  of  extreme  necessity  f  (an 
where  the  nearest  heme  may  be  in-  amotken 
parish*)  the  assistance  mam  be  gmen  in  the* 
other  parish;  and  the.pasish.in  which  the.ao* 
oident  actually  happened  sha&still  betiaMe. 

Assumpsit,,  for  weak  and  labour,  a*  a 
surgeoBv  performed  by  the  plaintiff,  in  and 
about  the  healing  and  curing,  another  perse mm, 
at  die.  instance  .and  request.  o£  the.  de&n- 

Pfasw-The  general  issue. 

On  the  trial  of  the  cause,  at  the  Esses 
Spring  assises!  1 8£fs  before  Mr.  Baron  Gra- 
ham* a  verdict  was  .found  for  the  plaintiff 
with  liberty  for  the.defeiidantS'tD.inove  foe 
a  nonsuit.  The  foeta  in  evidence  were  in 
substance  as  follows.:— 

The  plaintiff  waa  a  surgeon,  residing  aft 
Maldon*  The  defendants  wens  overseen* 
of  the  poor  of  the.  parish  of  Heybridga.  Ian 
the  month  of  October  1824,.  Prudence 
Banister,  a  poor  woman*  .returning  ftou* 
Witham,  through  the  parish  of  Heyfcridge* 
late  at  night,  waa  thrown  from  a  cart,  and 
fractured  her  thigh.  The  constable  of  thatr 
parish  was  applied  to  for  assistance.  He 
applied  to  the  churchwarden,  who  was  also 
a  magistrate ;  and  he  directed  die  constable 
to  take  her  to  the  nearest  public-house. 
Hedidso;  but  the  publican  refused  to  take 
her  in.  The  constable  then  took  her  fur- 
ther on,  into  another  parish ;  but  .then,  some 


person  remonstrated  with  him  am  hw  btmg- 
mg  her  into  that  parish.  He  then  brought 
her  baek  again  to  Heyhridge ;  and  wee 
about  to  take-  her  to- the  poer^houee  there  % 
but,  at  the  request  of  the  woman,  (who  had 
now  been  kept  moving  about,  in  the  open 
air,  for  two  hears*  without  any  assistance^) 
he  took  her  to-  her  own  residence,  in  an 
adjoining  parishy  in  Maldon*  He  then  ap- 
prized the  parish- surgeon  of  Heybridge  of 
what  had  taken  place*  and  requested  him  t* 
attend  upon  and  assist  her»  The  surgeon 
refused,  because  she  waa  removed  owe  of 
the  parish  ;  and  therefore  he  said  that*  a* 
surgeon  to  that  parish,  he  had  nothing*  to 
da  with  the-  case.  It  waa  new-  past  nrinV 
night ;  and,  on  the  urgency  of  the  case,  the 
constable  called  on  the  pkunthft}  who  also 
resided  at  Maldon ;  and  requested  him  tor 
attend.  The  plaintiff  inquired4  on  what 
parish,  account  he  was  to  be  engaged ;  and 
the  constable  answered*  it  waa  on  account 
o£  his  (Heybridge)  parish,  in  which1  the 
accident  happened*  The  plaintiff  thereupon 
attended  her,  reduced  the  fracture,  and  afr- 
teadsd  upon  hat  until  the  cure  was  per* 
formed.  The  amount  of.  the  plaintiff's 
charge  waa  not »  dispute* 

A  rule  having  been  obtained  to  show 
cause  why*  the  verdict  should  not*  be  set 
aside,  and  a  nonsuit  entered, 

Mr*  Guruey  and  Mr.ChitPy  showed  cause; 
-~The  woman  must  have!  died,  if  she  haul 
net  assistance;  and  humanity  called  for  n\J 
The  brutal  conduct  which  was  shown  in  the 
parish- where  the  accident  happened,  ren* 
dered  it  necessary  to  obtain  assistance  else- 
where. The  defendants  rely  upon  Lamb  v. 
Ifaaac(l)  There,  the  officers  in  the  parish 
where  assistance  waa  actually  given  were 
held  to  be  liable ;  but  they  had  expressly 
consented  to  the  assistance  ;  and  it  did  not 
appear  that  the  other  parish  had  been 
applied  to  for  assistance,  and  still  less  that 
they  had  refused  it;  The  assistance  being 
refused  in  the  parish  where  it  ought  to  have 
been  given,  it  was  properly  obtained  else- 
where. The  officers  of  the  parish  originally 
liable  cannot  take  advantage  of  the  violation 
of  duty  in  their  own  parish.  The  case  might 
have  been  different,  if  the  assistance  given 
by  the  plaintiff  had  been  purely  voluntary ; 
but  it  was  not  given  until  it  had  been  refused 
from  that  quarter  where  it  ought  to  have 
been  given. 

(1)  4  Maule  &  S«lw.  tlb. 
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.  Mr.  Nolo*  contra. — The  pariah  officers 
of  Hey  bridge  never  authenticated  the  act  of 
the.  plaintiff.  The  woman  was  chargeable, 
as  a  casual  poor  person,  wherever  she  hap* 
pened  to  be ;  and  was  therefore  as  much 
chargeable  to  Maldon  parish  as  to  Hey* 
bridge.  The  parish  officers  of  Heybridge 
did  not  remove  her  :  she  was  removed  by 
the  constable,  who  had  no  authority  to  em- 
ploy the  plaintiff;  and  who  could  not,  by 
any  act  of  his,  bind  the  defendants  to  pro- 
vide for  the  woman  out  of  the  parish*. 
Lamb  v.  Bunce  shows  the  liability  of  the 
other  parish. 

The  Court  were  clearly  of  opinion  that 
the  defendants  were  liable.  The  woman, 
by  every  legal  and  moral  principle,  was 
entitled  to  immediate  assistance  in  the  parish 
wherein  the  accident  happened.  At  one 
house  in  that  parish  she  was  refused  ad-, 
mittance;  she  preferred  her  own  house, 
out  of  the  parish,  to  the  poor-house ;  but 
the  removal  could  make  no  difference,  or 
in  the  slightest  degree  lessen  the  responsi- 
bility. It  would  be  for  the  benefit  of  the 
poor,  that  parish  officers  should  understand 
they  could  not,  by  any  means,  shift  their 
liability.  Wherever  the  accident  happens, 
there  die  parish  is  liable,  whether  the  assis- 
tance be  given  in  or  out  of  the  parish.  It 
might  often  happen,  that  the  parish  in 
which  the  accident  happened  would  not  be 
the  best  place  to  give  assistance.  The 
nearest  house  might  be  die  best ;  and  "yet 
that  might  be  in  another  parish.  The  case 
of  Lamb  v.  Bunce  showed  the  legal  obliga- 
tion ;  and  the  parish  officers  here  were  as 
liable  as  if  they  had  stood  by,  and  ordered 
that  assistance  which  of  necessity  was  ob- 
tained in  another  parish. 

Rule  discharged. 


1826 
June 


5.     > 
15.3 


THE  XING  V.  T.  W.  COKE,  ESQ. 


Poor  Rate — Lighthouse. 

A  lighthouse  in  one  parish  cannot  be  rated 
in  respect  of  tolls  or  dues  which  are  payable 


to  the  proprietor,  and  are  received  m  another 
parish. 

'  This  was  an  appeal  against  a  poor  rate 
made  for  the  relief  of  the  poor,  within  the 
parish  of  Lydd,  in  Kent.  The  Sessions 
for  the  liberty  of  Lydd  confirmed  the  rate, 
subject  to  the  opinion  of  the  Court,  upon  a 
case,  of  which  the  following  is  the  substance: 

CASE. 

By  letters  patent,  28th  June,  15  Geo.  t, 
Thomas  Lord  Lovel  became  entitled  to  a 
certain  lighthouse  at  Dungeness,  within  the 
parish  of  Lydd,  in  the  county  of  Kent,  and 
to  certain  tolls  and  profits  thence  arising. — 
All  the  estate  and  interest  of  Lord  Lovel  is 
now  in  Mr.  Coke. 

Mr.  Coke  maintains  the  lighthouse,  and 
receives  certain  tolls  from  vessels  passing 
the  same ;  but,  although  the  lighthouse  is 
within  die  parish  of  Lydd,  and  is  above 
highwater-mark,  the  vessels,  in  respect  of 
which  the  toll  is  paid,  only  pass  up  and 
down  the  channel,  in  front  of  the- parish  and 
lighthouse,  in  the  open  sea,  at  a  greater 
or  less  distance  from  the  shore,  and  do  not 
come  within  the  parish.  .The  duties  are 
collected  at  the  various  ports  of  arrival  and 
departure  of  ships  passing  the  lighthouse,  by 
persons  who  are  employed  and  paid  by  Mr. 
Coke.  There  is  no  port,  nor  any  Custom- 
house within  the  liberty  of  Lydd. 

A  person  employed  and  paid  by  Mr. 
Coke  resides  in  the  lighthouse,  for  the  par- 
pose  of  attending,  and  who  does  attend  the 
lights.  The  lighthouse  and  lights  are  kept 
up  at  the  expense  of  Mr.  Coke. — Mr.  C. 
does  not  reside  or  inhabit  within  Lydd ; 
nor  does  he  occupy  or  possess  any  property 
there,  except  as  before  mentioned. 

Personal  property,  stock  in  trade,  or  die 
profits  of  manufactures  never  have  been 
rated  in  Lydd,  nor  are  they  in  the  rate  now 
in  question.  Up  to  the  time  of  making  this 
rate  the.  lighthouse  had  been  rated  as  a  cot- 
tage only,  at  tlje  sum  of  2/. ;  its  annual 
value,  independent  of  the  duties,  not  being 
more  than  4/.  In  the  rate  in  question,  Mr* 
Coke  is  rated  in  the  following  manner : 


Occupier's  Name. 


Landlord's  Name. 


Coke,  T.  W.  Esq. 


Himself. 


Description  of  Premises. 


The  lighthouse,  at  or  near 
Dungeness  ;  with  the  duties 
or  contribution  money  in  re- 
spect of  ships,  hoys,  and 
barks,  passing  by  the 


Annual  Palme. 


.£*.**> 


Total 


£t£& 


£tlb 
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The  duties  yearly  collected  amount  to 
t,250l.  over  and  above  the  expense  of 
keeping  up  the  lighthouse  and  lights. 

Mr.  Attorney  General,  Mr.  Boteler,  Mr, 
Derby,  and  Mr.  Burton,  in  support  of  the 
rate.  The  cases  of  The  King  v.Rebow,{\)  and 
The  King  v.  Tynemouth,  (2)  may  be  relied 
on  by  the  other  side ;  but  those  cases  only 
decide  that  the  tolls  of  a  lighthouse  per  se, 
cannot  be  rated.  Whether  they  may  not 
be  reached  by  an  assessment  on  the  light- 
house itself,  is  a  question  left  open  by 
those  cases,  and,  (according  to  an  expres- 
sion from  Lord  EHenborough,  in  the  judg- 
ment in  the  latter  case,)  was  expressly 
intended  to  be  left  open.  In  The  King  v. 
Macdonald  and  others,  (3)  a  rate  upon  the 
tolls  of  a  canal  was  maintained,  on  the 
ground  that  the  lock  of  the  canal  earned 
the  toll  in  the  parish.  Here  the  lighthouse 
earns  the  tolls  in  the  parish,  although  the 
ships  never  come  to  it.  In  The  King  vr 
the  New  River  Company,  (4)  the  company 
were  held  liable  to  be  rated  in  the  parish  of 
Am  well,  in  respect  of  the  water  which 
sprung  up  in  that  parish,  and  was  passed 
along  to  and  sold  in  other  parishes.  In  The 
King  v.  the  Oxford  Canal  Company,  (5) 
the  company  were  held  rateable  in  respect 
of  mileage  duty  to  which  they  were,  en- 
titled, and  even  rateable  too  in  every  parish 
through  which  the  canal  passed.  The 
present  case  is  stronger  than  that  of  the 
New  River  Company :  here*,  the  light  al- 
ways remains  in  the  parish,  though  in  conse- 
quence of  its  intrinsic  properties,  it  is  seen 
from  the  ocean. 

Mr.  Nolan  and  Mr.  Tindal contra*. — The 
argument  on  the  other  side  is  founded  upon 
a  mere  physical  distinction :  the  property 
rated  must  be  situate  in  the  parish ; — the 
light  is  not  the  property,  nor  is  it  any  part 
of  the  lighthouse  ; — the  dues  are,  in  respect 
Of  caution  and  warning  given  to  the  ships, 
no  matter  by  what  means.  This  might 
perhaps  be  accomplished  in  some  cases  by 
firing  a  gun,  or  ringing  a  bell  ;  yet,  could 
it  in  those  cases  be  said  that  the  property 
was  rateable ;  the  property  which  would 
earn  the  dues  being,  in  those  cases,  only 

(1)  1  Const.  115. 

<*)  \t  Et»t,  48. 

(3)  VZEasuS**, 

(4)  1  Maule  &  Selwr.  602. 

l5;  4  Darn.  &Cre*a.  74;  3l.awJourn.  K.B.  168. 
Sup*»L.  18*7. 


the  sound  ?  Suppose  Mr.  Coke  were  to  de- 
mise the  house  to  any  person,  on  condition 
of  keeping  up  the  lights, — this  he  might 
do  ;  and  yet  take  the  dues  in  the  various 
ports.  It  could  not  be  then  said  that  the 
tolls  could  be  reached  by  any  rate  in  the 
parish  of  Lydd;  and  this  alone  shows  that 
the  property  in  question  is  not  in  the  parish. 
The  tolls  are  severable  from  the  house ; 
and  are  not,  in  any  way,  of  necessity  con- 
nected with  it.  All  the  cases  in  which  the 
rate  has  been  maintained  are  different.  In 
every  one  the  property  is  in  the  parish.  So 
by  analogy,  are  the  tolls  payable  in  a  mar- 
ket ;  so  is  a  soke  mill,  in  respect  of  which 
the  privilege  of  grinding  increases  the  profit. 
Here,  the  owner  might  let  the  house  without 
the  privilege  of  taking  the  toll.  The  phi- 
losophy of  the  other  side  is  also  wrong ; 
the  light  does  not  remain  in  the  parish  ;  it 
passes  in  a  stream  to  the  ocean  ;  and  pro- 
bably, in  some  degree,  to  the  ships  them- 
selves ;  but,  if  there  were  an  intermediate 
parish,  (between  Lydd  and  the  ocean,)  would 
that  intermediate  parish  have  a  right  to  assess 
this  toH  because  the  light  crossed  that  pa- 
rish in  its  course  from  Lydd  to  the  ocean  ? 
They  must  contend  that  it  would ;  or  their 
argument  about  the  light  being  the  property, 
and  property  also  m  the  parish,  is  gone. 

The  Court  were  of  opinion  that  the  rate 
could  not  legally  include  the  toll.  All  the 
cases  cited  were  different  from  the  pre- 
sent ;  and  the  principle  of  them  ought  not 
to  be  extended  or  altered  in  any  manner 
whatever.  The  privilege  of  erecting  light- 
houses was  originally  in  the  Crown ;  though 
it  was  now  vested  in  the  Trinity  House.  If 
the  tolls  were  allowed  to  be  rateable,  it 
might  become  necessary  to  increase  them  in 
amount.  The  case  of  The  King  v.  Mac* 
donald,  was  essentially  different ;  there  the 
rate  was  on  die  lock,  connected  with  the 
land.  •  In  the  case  of  the  Oxford  Canal,  a 
part  of  the  land  was  used.  In  the  well*  * 
known  Canteen  case,  Rex  v.  Bradford,  (6) 
the  rent  was  increased  because  of  a  valuable 
local  privilege.  In  the  New  River  case,  the 
very  produce  of  the  land  itself  was  rated. 
Here,  the  light  is  unconnected  with  the 
house ;  it  has  not  of  necessity,  any  connex- 
ion with  the  freehold  ;  the  light  may  be  (ar.d 
in  many  such  houses  is)  produced  without 

(6)  4  Maule  &  Selw.  317, 
J* 
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connecting  the  apparatus  with  the  freehold ; 
and  may  be  produced  by  any  means  ade- 
quate to  the  object.  There  was  therefore 
no  property  in  the  parish  which  could  be 
the  subject  of  rate. 

Order  of  Sessions  quashed. 


26.  ") 


1826.    I      THE  KINO    V.    THE  INHABITANTS 
NOV.  4.  \  OF  UPPER  BODDINGTON. 


Evidence — Witness  —  Confidential  Com" 
munication. 

1.  A  mortgagee  is  not  bound,  in  obedience 
to  a  subpoena  duces  tecum,  to  produce  the 
title-deeds  of  his  mortgagor. 

2.  An  attorney  is  not  allowed  to  give  evi- 
dence of  the  contents  of  a  deed  m  his  client's 
possession ;  the  client  refusing  to  produce  it. 

S.  The  clerk  of  an  attorney  is  bound 
equally  with  his  master,  not  to  divulge  the 
secrets  of  the  client ;  and,  wherever  the  mas- 
ter' should  be  prevented  from  disclosing,  the 
clerk  should  also  be  prevented. 

Two  Justices  for  the  county  of  North- 
ampton, by  order,  removed  Ann  Leigh, 
widow  of  Joseph  Leigh,  and  their  three 
children,  from  Upper  Boddington  to  Staver- 
ton.  The  Sessions,  on  appeal,  quashed  the 
order,  subject  to  the  opinion  of  the  Court  on 
the  following 

CASE. 

Joseph  Leigh,  the  pauper,  Ann's  late 
husband,  was  the  son  of  George  and  Isa- 
bella Leigh,  who,  for  many  years  alter  the 
year  1776,  resided  in  a  house  in  the  appel- 
lant parish.  Notice  had  been  given,  on  the 
part  of  the  respondent  parish,  to  a  Mr. 
Thomas  Hands,  to  the  parish  officers,  and 
to  their  attorney,  and  a  subpoena  duces  tecum 
served  on  Mr.  Thomas  Hands,  to  produce 
at  the  trial,  all  and  every  the  deeds,  pa- 
pers, and  writings,  relating  to  a  certain  mes- 
suage, cottage,  or  tenement  and  premises, 
situate  and  being  in  Staverton  aforesaid, 
heretofore  the  property  of  and  belonging  to 
George  Leigh  and  Isabella  bis  wife,  or  one 
of  them,  late  of  Joseph  Leigh,  deceased,  and 
now  of  Richard  and  George  Leigh,  and 
lately  in  mortgage  to  the  representatives  of 
Mr.  John  Liddau,  deceased ;  and,  particu- 
larly, certain  indentures  of  lease  and  release, 
bearing  date  respectively  the  8th  and  9th 


of  April,  1776,  the  release  being  tripartite, 
and  made  between  Elizabeth  Isham,  of 
Wilscot,  in  the  county  of  Oxford,  spinster, 
(second  daughter  and  devisee  of  the  last 
will  and  testament  of  William  Isham,  late  of 
Staverton,  in  the  county  of  Northampton, 
weaver,  deceased,)  of  the  first  part,  and 
the  said  George  Leigh  and  Isabella  ms 
wife,  and  the  said  Joseph  Leigh,  (therei* 
described  as  the  only  sod  and  heir  apparent 
of  the  said  George  Leigh,  by  the  said  Isa- 
bella his  wife,)  of  the  second  part,  and  John 
Leigh,  of  Upper  Boddington,  aforesaid, * 
weaver,  and  Henry  Burditt,  of  Staverton 
aforesaid,  shoemaker,  of  the  third  part*—* 
which  deeds,  it  was  contended,  whan  pro- 
duced, would  prove  a  conveyance  of  the 
said  house  to  the  said  George  Leigh.  The 
deeds  of  lease  and  release  of  8th  and  9th 
of  April,  1776,  were,  before  the  removal  of 
the  pauper,  in  die  hands  of  a  Mrs.  Ana 
Marriott  as  a  mortgagee ;  at  which  time  an 
abstract  of  them  was  made  by  a  clerk  of 
her  solicitor,  by  the  solicitor's  direction* 
Afterwards  these  deeds  came  into  die  pos- 
session of  Mr.  Thomas  Hands,  a  rated  in- 
habitant of  the  appellant  parish,  as  tsirignoc 
of  the  said  mortgage.  Mr.  Hands  appeared 
in  court,  in  compliance  with  the  subpoena, 
with  a  parcel  of  deeds,  but  objected  to  pro- 
duce the  one  in  question,  as  it  formed  one 
of  the  title  deeds  of  his  property ;  and  the 
Court  held  that  he  was  not  bound  to  ■se- 
duce it.  Respondents  then  called  the  derm; 
who  made  the  abstract.  He  proved  that 
the  deed,  from  which  the  abstract  was 
made,  consisted  of  a  lease  and  release,  and 
was  stamped,  though  he  did  not  particularly 
notice  with  what  stamp,  and  appeared  fee 
have  been  duly  executed.  The  respon- 
dents then  tendered  the  abstract  aa  secon- 
dary evidence  of  the  contents  ojf  the  deeds, 
or  offered  to  give  parol  evidence  of  its  con- 
tents by  the  clerk.  To  this  <ht  apptflsnts 
objected,  and  the  Court  refused  .to  receive 
it,  and  quashed  the  order  of  removal. 

Mr.  Humfrey  and  Mr.  Burton  in  support 
of  the  order  of  Sessions. — 1.  The  Court 
were  right  in  not  compelling  the  man  to 
produce  his  title  deeds.  The  suJbpama  duces 
tecum  is  binding  on  the  witness  to  bring  the 
document  in  question,  but  he  may  object  to 
produce  it ;  and  the  solidity  of  his  objec- 
tion is  to  be  decided  by  the  Court  before 
whom  he  appears.     The  law  upon  this  sub- 
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ject  «s  very  folly  gone  into  in  the  tase  of 
Amey  v.  Long%  (1)  and  it  was  there  stated 
by  Lord  Ellenborough,  in  the  judgment  of 
the  Court,  that  "  it  is,  in  every  instance,  a 
question  for  the  consideration  of  the  Judge 
at  Nisi  Prius,  whether  upon  principles  of 
reason  and  equity,  such  production  should 
be  required."  The  Court  below  having 
therefore  exercised  their  discretion  in  such 
»  ease,  it  may  be  doubtful  whether  this 
Court  would  go  into  the  question,  whether 
they  had  rightly  exercised  that  discretion 
or  not.  But  there  can  be  no  doubt  that  it 
was  properly  exercised.  Reason  and  equity 
forbid  that  either  of  two  disputing  parties 
ehail  be  allowed  to  call  upon  a  third  party 
to  produce  his  title  deeds.  This  point  was 
expressly  decided  by  the  case  of  Lambert 
t.  Rogers.  (£)  In  that  case  the  plaintiff 
and  defendant  were  tenants  in  common. 
The  plaintiff  moved  for  the  production  of  a 
deed,  alleged  to  be  in  the  possession  of  the 
defendant.  It  appeared  by  the  answer  that 
the  defendant  had  sold  his  share  of  the  pro- 
perty, and  was  in  possession  of  the  deed  in 
Suestion  only  as  mortgagor  to  die  purchaser, 
'he  Lord  dhancellor,  for  this  reason,  re- 
fused the  motion ;  observing,  that  it  would 
afford  a  dangerous  precedent  with  regard 
to  the  security  „of  property,  if  he  were  to 
srant  it ;  and  that  the  case  of  the  defen- 
dant, being  then  in  the  character  not  of  a 
joint  tenant,  but  of  a  mortgagee,  made  a 
most  material  difference. — £.  The  mortga- 
gee not  being  bound  to  produce  his  title 
deeds,  it  followed  as  a  consequence  that 
Ms  attorney  would  not  be  allowed  to  dis- 
close the  contents  of  them ;  his  knowledge 
of  those  contents  having  been  denied  in  his 
professional  capacity.  The  same  rule  must, 
if  course,  apply  to  the  clerk  of  the  attorney. 
If  the  other  aide  had  been  able  to  offer  se- 
condary evidence  of  the  contents  of  the 
deeds  by  some  person  not  bound  by  pro- 
fessional secresy,  the  case  might  have  been 
different. 

Mr.  Dwarris  contra.— Every  rated  in- 
habitant is  a  party  to  the  appeal.  This 
man  was  therefore  a  party.  He  received 
notice  to  produce  the  deeds,  but  he  refused ; 
and  the  secondary  evidence  became  there- 
fore admissible.    The  rule,  as  to  profes- 


sional secresy,  does  not  apply  to  a  ease 
where  the  communication  is  not  confidential* 
This  is  merely  the  copy  of  a  deed  ;  and 
the  use  which  it  was»proposed  to  make  of 
it  was  not  to  affect  the  title. — But 

The  Court  were  of  opinion  that  the  witness 
had  a  right,  under  the  circumstances,  to  re- 
fuse to  produce  his  deed* ;  that  the  attor- 
ney would  not  be  justified  in  giving  evi- 
dence of  their  contents  ;  and  that  the  clerk 
stood  in  the  same  situation  as  the  attorney. 

Order  of  Sessions  confirmed* 


i 


1)  9  East,  473. 
t)  f  Bfsri+afe,  489. 


1826.      *)  THE  XING   0.  THE  INHABITANTS 
NOV.  15.  y  OF  KEN  ARLINGTON. 

Poor  Laws — Settlement  by  Tenement. 

It  seems  that  residence  on  the  tenement,  or 
some  part  of  it,  is  not  necessary  to  confer  a 
settlement ;  and  that  the  words  "  coming  to 
settle"  in  the  statute  13th  and  14lh  Chas.  2, 
c.  12,  are  satisfied  by  renting  to  the  amount 
of  ten  pounds,  and  residing  in  the  parish. 

Two  justices  for  the  county  of  Kent,  bv 
order,  removed  William  Knight,  his  wife 
and  children,  from  Kenardington  to  Ul- 
comb.  The  Sessions,  on  appeal,  quashed 
the  order,  subject  to  the  opinion  of  the 
Court  on  the  following 

CASE. 

The  pauper,  William  Knight,  when  about 
sixteen  years  of  age,  hired  himself  for  a 
year  to  Thomas  Knight,  at  the  wages  of 
four  guineas.     He  served  the  year  in  the 

Earish  of  Ulcomb,-  dwelling  in  his  master's 
ouse  there,  and  received  his  wages.  He 
afterwards,  and  about  twenty-two  years 
ago,  married  Sarah  his  wife,  and  having, 
about  four  years  after  his  marriage,  re- 
moved to  Kenardington,  he  entered  into  a 
contract  with  Joseph  Stead,  a  farmer  there, 
to  serve  him  as  a  labourer  upon  his  farm 
at  the  wages  of  sixteen  shillings  a  week  :  to 
have  his  wheat  at  six  shillings  a  bushel ; 
butter  at  one  shilling  a  pound  ;  and  a  small 
house  of  his  master,  situate  in  his  master's 
farm,  rent  free,  to  live  in.  He  entered  in 
the  service  and  continued  in  it  under  these 
terms  for  three  years;  and  between  Christ- 
mas and  Ladytide  in  the  third  year  of  his 
service  with  Stead,  the  pauper,  with  two 
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other  persons,  hired  of  Joseph  Boon  seven 
acres  and  a  quarter  of  land  in  the  parish  of 
Kenardington,  at  the  price  and  of  die  value 
of  8L  105.  per  acre;  and,  at  the  same 
time,  he,  on  his  owif  account,  took  an  acre 
of  land,  in  the  same  parish,  of  Joseph  Boon, 
at  the  price  and  of  the  value  of  fifty  shil- 
lings. The  seven-acre  piece  was  cultivated 
and  cropped  with  potatoes,  and  the  ex- 
penses and  the  rent  for  the  same  were  paid 
equally  by  die  pauper  and  his  two  partners; 
but  the  one  acre  piece  was  cultivated  and 
cropped  with  potatoes  by  and  at  the  sole 
expense  of,  and  the  rent  for  the  same  was 
paid  by,  the  pauper  alone  ;  thereby  making 
his  renting  in  the  parish  of  Kenardington 
at  one  time  ten  pounds  nineteen  shillings 
and  tworpence ;  and  diese  two  parcels  of 
land  were  held  together  by  the  pauper,  and 
by  the  pauper  and  his  partners  six  months. 
The  pauper  at  no  time  resided  on  any  part 
of  the  land  taken  of  Joseph  Boon,  but  re- 
sided in  the  small  house  of  his  master  on 
his  master's  farm  as  his  servant.  At  the 
end  of  the  three  years  he  quitted  Mr.  Stead's 
employment,  and  at  the  same  time  left  his 
house. 

The  question  for  the  opinion  of  the  Court 
was,  whether  the  pauper,  William  Knight, 
gained  a  settlement  in  the  parish  of  Ke- 
nardington by  his  occupation  of  the  land 
belonging  to  Joseph  Boon,  subsequent  to 
that  which  he  had  acquired  in  the  parish  of 
Ulcomb. 

Mr.  Bolland  and  Mr.  Brodrick  for  the 
setdement  in  Kenardington. — The  other 
side  will  rely  upon  The  King  v.  Cherry 
WiUingham,  (1 )  Rex  v.  Bardwell,  (2)  but 
Rex  v.  Benntworth  (3)  corrects  Rex  v. 
Bardwell.  But  a  residence  on  the  tene- 
ment is  not  necessary  by  the  statute  13th 
and  14th  Chas.  2.  c.  12.:  Rex  v.  All 
Saints.  (4)  It  had  always  been  considered, 
before  the  case  of  Rex  v.  Bardwell,  that  re- 
sidence was  not  necessary ;  nor  is  that  ne- 
cessity to  be  collected  from  the  statute. 
The  decision  of  Rex  v.  Bardwell  has  there- 
fore proceeded  upon  a  misapprehension  of 
the  statute. 

Mr.  Nolan  and  Mr.  D.  Pollock  contra. — 
To  acquire  a  setdement  by  tenement,  resi- 

(1)  1  Barn,  and  Cress.  62 6. 

(2)  t  lb.  161. 
<  3)  t  lb, 775. 

(.4)  5  Mauls  and  S«lvr.  90. 


dence  on  some  part  is  necessary.  At  aH 
events  there  must  be  an  intention  to  reside. 
The  law,  as  now  setded  by  59  Geo.  3.  c 
50,  the  substance  of  which  is  still  a  law, 
clearly  indicates  the  inconvenience  which 
has  been  produced  by  holding  a  contrary 
doctrine.  The  case  of  Rex  v.  Bardwell 
has  decided  the  point ;  and  that  seems  to 
be  in  conformity  with  Rex  v.  Shepdhamu  (5) 
The  Court  were  of  opinion  that  the  Ses- 
sions were  right;  that  a  setdement  was 
gained  in  Kenardington;  and  that  in  the 
case  of  Rex  v.  Bardwell,  a  greater  weight 
had  been  given  to  the  words  in  the  statute 
of  Chas.  the  2d,  "  Coming  to  settle,"  than 
those  words  warranted.  They  thought 
that  settling  in  a  tenement  was  satisfied  by 
renting  and  residing  in  the  parish. 

Order  of  Sessions  confirmed* 


1826.     ") 
Nov.  18.  J 


THE    XIKO    t>. 

TAJTXS  OF  WAMSOM9TMM. 


Poor  Laws — Settlement  By  hiring. 

A  hiring  at  so  much  a  week  in  the  winter, 
and  so  much  a  week  in  the  summer,  is  mot  of 
itself  a  yearly  hiring;  nor  can  it  confer  a 
settlement,  unless  there  he  other  ckcunuUmees 
from  which  the  intention  of  a  yearly  hiring 
may  be  inferred. 

Two  justices,  by  order,  removed  W.  1L» 
his  wife  and  children,  from  the  parish  of 
Heyterbury  to  the  parish  of  Wanmnster. — 
The  Sessions,  on  appeal,  confirmed  the 
order,  subject  to  the  opinion  of  the  Court 
on  the  following 

CASE. 

The  pauper  was  born  a  bastard*  in  the 
parish  of  Fonthill  Gilford,  in  the  county 
of  Wilts.  When  about  %S  years  of  age,  he 
hired  himself  to  Mr.  John  Taring,  a  so- 
licitor, of  Warminster,  as  gardener.  At  the 
dme  of  the  hiring,  Mr.  Thring  asked  the 
pauper  what  he  should  give  him  a  week, 
the  pauper  asked  twenty  pounds  a  year's 
wages,  which  Mr.  Thring  refused  to  give  ; 
but  said  he  would  give  six  shillings  a  week 
for  the  winter,  and  nine  shillings  a  week  for 
the  summer,  which  the  pauper  agreed  to 
take.  He  was  to  be  in  Mr.  Thring's  house. 
Under  this  hiring  the  pauper  served 
( *>)  3D.&B, 384. 
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than  a  year,  living  in  the  house.  He  and 
his  master  then  came  to  a  fresh  agreement 
for  weekly  wages  without  board ;  and  about 
a  week  afterwards  Mr.  Thring,  upon  de- 
tecting some  irregularities  among  his  ser- 
vants, discharged  die  pauper  without  notice. 
Mr.  Thring  made  at  the  time,  in  a  book 
kept  for  that  purpose,  entries  of  the  several 
facts  as  they  occurred,  which  were  as  fol- 
lows ; — 

"  William  Mould:  agreed  with  him,  as  a 
gardener  into  house,  at  six  shillings  a  week 
in  the  winter,  and  nine  shillings  a  week  in 
the  summer. — Came  iSonday,  2d  Nov.  1818. 

<l  Agreed  with  him,  Gth  Nov.  1819, 
(which  was  a  Saturday)  to  give  him  eight 
shillings  a  week  in  winter  and  nipe  shillings 
in  the  summer.  4th  July,  1820,  went  out 
of  house  as  labourer  at  eighteen  shillings 
per  week,  and  left  my  service  shortly  after." 

During  the  service  under  the  first  hiring 
the  pauper,  on  one  occasion,  gave  his  master 
a  month's  notice  of  his  intention  to  quit,  but 
the  notice  was  not  acted  upon.  The  wages 
were  accounted  for  weekly,  but  paid  occa- 
sionally as  they  were  wanted,  and  applied 
for  by  the  pauper. — The  question  for  the 
consideration  of  the  Court  was,  whether 
there  was  a  hiring  for  a  year  in  Warminster 
or  not. 

Mr.  Bingham  for  the  order. — It  may  be 
collected  from  the  contract,  that  the  hiring 
was  intended  to  be  for  a  year.  The  master 
was  a  solicitor,  of  the  situation  in  life  of  a 
gentleman;  and  it  is  therefore  not  to  be 
inferred  that  he  would  hire  a  servant  by  the 
week.  Neither  the  difference  of  wages  ac- 
cording to  the  seasons,  nor  the  alteration  in 
amount  afterwards  would  render  it  a  weekly 
hiring.  The  giving  of  a  month's  notice, 
though  it  was  not  acted  upon,  is  a  circum- 
stance from  which  it  might  be  fairly  con- 
cluded that  the  hiring  was  yearly. 

Mr.  Merewether  (contra)  was  stopped. 

The  Court  said,  that  not  only  was  there 
no  hiring  for  a  year,  but  the  master  had  re- 
fused to  hire  for  a  year.  There  appeared 
to  be  no  intention  of  a  yearly  hiring ;  and 
such  an  intention  was  not  to  be  inferred 
either  by  the  situation  in  life  of  the  master, 
or  the  giving  of  a  month's  warning  by  the 
servant. 

Order  of  Sessions  quashed. 

Set  Rex  «.  DodderhiU»  3  M.  &  S.  243 ;  and 
Re*  v.  Lambeth,  4  JVf.  &  S.  315. 


1826 
Nov 


26.     > 
.  22.  | 


BEX  V.  THB  INHABITANTS  OY 
TONBRIDGE. 


Poor  Laws — Settlement  by  Tenement, 

1 .  The  holding  and  occupying  of  two  te- 
nements must  be  concurrent  in  point  of  time 
for  one  year,  in  order  to  comply  with  the 
statute  59  Geo.  8.  c.  50. 

2.  Therefore,  where  a  pauper  held  and 
occupied  a  house  for  more  than  a  year,  down 
to  Michaelmas  1821,  at  Si.  a  year;  and 
another  house  from  Michaelmas  1821,  for 
jnore  than  a  year*  at  91.  a  year;  and  had 
at  Lady -day,  .1821,  taken  and  occupied  a 
garden  for  a  year  at  2L  2s. — it  was  decided, 
that  the  garden  tenancy  could  not  be  added  to 
that  of  either  of  the  houses;  inasmuch  as,  at 
the  last  forty  days  .of  either,  there  had  been 
no  holding  and  occupying  for  a  year  to  the 
amount  of  10/. 

By  an  order  of  removal  of  two  justices 

/or  Kent,  John  Hazell,  and  Mary  his  wife, 

were  removed  from  the  parish  of  Tonbridge, 

in  the  county  of  Kent,  to  the  parish  of 

Lamberhurst  in  the  same  county.     Upon 

appeal,  the  Sessions  quashed  the   order, 

subject  to  the  opinion  of  the  Court  on  the 

following 

CASE. 

Upon  the  hearing  of  the  appeal,  it  was 
proved    on    the  part  of  the  respondent 

Sarish,  that  the  pauper,  £ohn  Hazell,  and 
lary  his  wife,  had  been  removed  in  1812 
from  the  parish  of  Frant  to  the  appellant 
parish,  under  an  order  of  removal ;  against 
which  no.  appeal  had  been  prosecuted* 

On  the  part  of  the  appellant  parish,  it 
was  proved,  that  the  said  John  Hazell,  about 
Michaelmas  1816,  took  a  cottage,  situate  in 
the  respondent  parish,  of  one  Douch  for  a 
year,  at  the  yearly  rent,  and  of  the  value 
of  8/.  10*.  That  at  Michaelmas  1817,  he 
made  a  fresh  agreement  for  the  cottage  for 
a  year,  at  the  annual  rent  of  8i.,  and  con- 
tinued to  hold  and  occupy  it  from  that  time 
until  Michaelmas  1821,  but,  his  landlord 
having  so  agreed  to  lower  the  rent,  he  paid 
a  rent  of  8/.  per  annum  only  for  it,  from 
Michaelmas  1817.  That  at  Lady-day  1821, 
he  took  a  garden,  also  situate  in  the  re- 
spondent parish,  for  a  year,  at  the  yearly 
rent  and  of  the  value  of  2/.  2s.  That  he 
agreed  with  one  William  Maynard  that  they 
should  share  the  expense  and  the  profits 
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arising  from  the  cultivation  of  the  garden. 
That  Maynard  paid  to  Hazell  half  of  the 
rent;  but  that  the  latter  paid  the  whole  rent 
to  the  landlord,  who  was  not  (to  the  know- 
ledge of  Hazell)  aware  of  the  partnership. 
That  the  garden  was  thus  occupied  for  a 
year,  until  Lady-day  1822,  and  die  rent 
paid  for  the  whole  year.  That  at  Michael- 
mas 1821,  Hazell  having  quitted  Douch's 
house)  took  a  house  situate  in  the  respon- 
dent parish  of  one  Lawrence  for  a  year, 
at  the  yearly  rent  of  9/.  ;  and  that  he  oc- 
cupied it  from  that  time  (Michaelmas  1821) 
until  his  removal  in  1825,  add  paid  die 
•rent  for  it  during  the  whole  tune* 

The  question  for  the  opinion  of  the  Court 
was,  whether  John  Hazell  acquired  a  set- 
tlement in  the  parish  of  Tonbridge  under 
the  circumstances  stated-. 

The  case  was  argued  in  Trinity  term. 

Mr.  BoUand  and  Mr.  D.  Pollock  for  the 
aetdement  in  Tonbridge. — This  case  has  in 
effect  been  decided  by  the  case  of  Rex  v. 
North  Collingham.  (1)  The  Court  there  de- 
cided that  different  holdings  would  satisfy 
the  statute  59  Geo.  8.  c.  50 ;  provided  the 
holdings  were  at  the  same  time.  In  that 
ease  too,  as  in  the  present,  there  was  an 
underletting.  In  this  case,  the  pauper  was 
in  fact  the  tenant  of  the  whole  of  the  gar- 
den. The  principle  laid  down  in  Rex  v. 
North  CoUznghaniy  was  adopted  in  Rex  v. 
#low,(2)  die  pauper  dierefbre  held  to  the 
•mount  of  10/.  from  Lady-day  to  Michael- 
mas 1821 ;  and  to  the  amount  of  1  XL  from 
Michaelmas  1821  to  Lady-day  1822. 

Mr.  Marsham  contra,— The  case  of  Rex 
V.  North  Collingham  is  very  different  from 
the  present;  the  house  and  the  garden 
in  this  case  were  not  taken  and  held  for  a 
year :  the  year  is  broken ;  the  first  house 
being  held  only  to  Michaelmas  1821 ;  and 
the  second  house  held  from  Michaelmas 
1821 ;  the  taking  of  the  garden  being  in* 
termedtate,  at  Lady-day  1821.  The  set- 
tlement must  depend  on  the  ulterior  resi- 
dence—the residence  for  the  last  forty  days ; 
and  there  is  no  case  which  decides  that  oc- 
cupation of  twenty  days  on  one  tenement, 
and  twenty  days  on  another  can  be  coupled. 
The  renting  lor  a  year,  and  the  occupation 
for  a  year  must  go  together,  according  to 
the  words  of  50  Geo.  8.  c.  50. 


The  Court  took  time  to  consider;  and 
now 

Mr.  Justice  Bayley  delivered  their  judg- 
ment. They  were  of  opinion  that  the  pau- 
per had  gained  no  settlement  in  Tonbridge; 
the  words  of  the  50  Geo.  8.  c  50.  showed 
that  the  tenement  to  the  amount  of  10/. 
must  be  hired  for  a  year,  and  held  and  oc- 
cupied for  a  year;  and  although  two  hirings 
might  be  added,  so  as  to  make  up  one  tene- 
ment to  answer  value,  still  the  holding  and 
occupying  should  be  for  an  unbroken  year. 
Here  there  was  no  hiring,  holding,  and  oc- 
cupying a  tenement  for  a  year ;  the  garden 
value  could  not  be  added  to  either  of  the 
houses  ;  for  it  was  never  hired,  held,  and 
occupied  for  a  year  with  either  of  them. 
In  this  respect  mere  was  a  difference  be- 
tween die  words  of  the  59  Geo.  3,  and  the 
6  Geo.  4.  ct  57.  In  the  former,  it  was  pro- 
vided that  the  house  should  be  "held;" 
but  the  land  should  be  "occupied;"  in  the 
latter,  the  whole  was  to  be  w  occupied." 
They  thought,  however,  that  the  occupa- 
tion of  the  pauper  could  be  considered  as 
an  occupation  of-  only  a  moiety  of  the 
garden. 

Order  of  Sessions 


1826.     7 
Nov.  22.  J 


RB*   «.    WW  INHAMTAKTS  OV 
CABSBALTOK. 


Poor  Lams — Settlement  by  Tenement, 

Payment  of  rent  after  the  death  of  a 
pauper,  will  not  he  a  compliance  nnth  thepro- 
visions,  either  of  59  Geo.  8.  c.  50,  or  of 
6  Geo.  4.  c»  57,  so  as  to  complete  his  settle- 
ment partially  acquired  in  his 


(1)1 
<e>4 


Barn.  &  Cress.  576. 

Id.  87  ;  3  Law  Jtofrn.  K.B.  164. 


Two  justices  of  Surrey  removed  Char- 
lotte Long,  widow  of  Thomas  Long,  and 
her  two  children,  from  the  parish  of  Car- 
shalton  to  the  parish  of  Wandsworth.  The 
Sessions  on  appeal  confirmed  the  order,  sub- 
ject to  die  opinion  of  the  Court  on  the  fol- 
lowing 

CA8E. 

Thomas  Long,  the  husband  of  die  pau- 
per, who  was  previously  settled  by  appren- 
ticeship in  the  parish  of  Wandsworth,  at 
Lady-day  1824,  came  with  his  family  to 
reside  in  a  house  in  the  pariah  of  Carsbal- 
ton,  which  he  had  hired  of  his  father-in- 
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law,  Daniel  Tarling,  by  the  year,  at  the 
rent  of  14/.  He  put  his  own  furniture  into 
the  house,  and  continued  to  reside  there 
until  July  1825,  when  he  died  in  posses- 
sion. During  his  lifetime,  no  more  than 
phe  sum  of  25*.  was  paid  by  him  on  account 
of  the  rent.  His  widow  after  his  death 
continued  to  reside  in  the  house  in  question 
until  the  month  of  September  following ; 
when  Daniel  Tarling,  the  landlord,  put  a 
distress  upon  the  premises,  under  which  he 
seized  the  furniture  and  goods  which  had 
been  put  in  by  Thomas  Long,  and  the  same 
were  afterwards  sold,  and  purchased  by  the 
said  Daniel  Tarling  for  the  sum  of  12/.  15*.; 
upon  which  a  receipt  was  given  in  the  fal- 
lowing words : — 

Received  from  Mr.  Savage,  of  Tooting, 
on  advance  of  goods,  the  sum  of  12/.  15*. 
for  balance  of  rent,  due  from  Widow  Tho- 
mas Long,  to  Midsummer  1825. 

-£12  15*.  Daniel  Tarling. 

The  question  for  the  opinion  of  the 
Court  was,  whether  Charlotte  Long,  the 
pauper,  and  her  children  acquired  a  deri- 
vative settlement  from  her  husband,  by  her 
having  rented  a  tenement  in  the  parish  of 
Carshalton. 

Mr.Bamevall  for  the  settlement — All 
the  requisites  of  the  59th  Geo.  3.  c.  50.. 
and  of  6  Geo.  4.  c.  57.  have  been  com- 
plied with.  The  point  in  discussion  turns 
only  upon  [the  payment  of  the  rent ;  the 
rent  was  not  paid  until  after  the  death  of 
the  pauper's  husband,  the  tenant ;  but  that 
is  sufficient,  for  it  was  paid  out  of  the 
produce  of  his  goods,  which  were  dis- 
trained upon,  and  were  liable  to  distress  in 
his  lifetime.  That  is  equivalent  to  a  pay- 
ment "  by  the  person  hiring  the  same,"  ac- 
cording to  the  59th  Geo.  3.  It  is  not  how- 
ever necessary  to  rely  upon  this,  because 
the  6th  Geo.  4.  c,  57.  does  not  provide  that 
the  rent  shall  be  paid  by  the  person  hiring, 
but  merely  that  it  shall  be  paid.  Indepen- 
dent of  this,  it  is  to  be  observed,  that  the 
statute  G  Geo.  4.  c.  57.  repeals  the  59"G.  $• 
without  any  saving  clause  as  to  the  repeal- 
ing matter  of  the  59  Geo.  3.  Now  as  the 
59  Geo.  3.  repealed  the  former  law  \  and  as 
the  59  Geo.  3.  has  itself  become  repealed, 
all  the  former  law  became  revived,  as  if  the 
59th  had  never  been  passed.  This  is  the 
opinion  of  Lord  Coke  in  his  4th  Inst,  upon 


the  effect  of  a  statute  which  repeals  a  for- 
mer repealing  statute.  He  states  that  the 
old  law  becomes  thereby  revived,  as  if  the 
former  repealing  statute  had  never  been 
passed.  The  consequence  applicable  to* 
this  case  is,  that  the  old  law  becomes  re- 
vived, under  which  the  settlement  acquired 
by  the  pauper's  husband  was  complete  in  his 
lifetime. 

Mr.  Thcsriger  contra* — The  settlement 
in  this  case  must  be  derived  from  the  hus- 
band ;  and  then  comes  the  question — was 
he  settled  at  the  time  of  his  death  ?  He 
was  not,  because,  one  of  the  requisites  of 
the  59  Geo.  3.  had  not  been  complied  with; 
the. rent  had  not  been  paid  at  all ;  still  less 
had  it  been  paid  by  the  person  hiring 
the  tenement.  The  argument,  of  the  other 
side  would  have  the  effect  of  conferring  ^ 
settlement  on  the  man  after  his  death.  The- 
case  of  Rex  v  drnpthill  (1)  is  in  point;  but 
this  case  is  stronger :  for,  in  that,  the  rent 
was  actually  paid  by  the  pauper  himself; 
but  the  payment  was  held  to  be  too  late, 
after  his  removal  to  another  parish.  The 
argument  as  to  the  repeal  of  the  59  Geo.  3. 
by  the  6  Geo.  4.  is  fallacious ;  nor  does  the 
reasoning  of  Lord  Coke  apply  to  it.  The 
effect  of  the  repeal  may  be  to  let  in  the  old 
law  from  the  time  of  the  repeal;  but  no- 
thing more.  If  the  doctrine  of  the  other 
side  were  correct,  every  thing  done,  every 
right  acquired,  under  the  59  Geo.  3.  is  en- 
tirely void. 

[Mr.  Justice  Bay  ley. — If  the  doctrine 
were  allowed  to  prevail,  tibia  might  be  the 
consequence :  suppose  it  were  afelony  without 
benefit  of  clergy,  to  steal  to  the  amount  of 
40*.  in  a  dwelling-house.  Then  comes  an* 
act  of  parliament  which  gives  the  benefit  of 
clergy  to  such  an  offence ;  and,  some  years 
afterwards,  another  act  repeals  the  former. 
It  must  then  be  contended  that  all  offences 
committed  between  the  passing  of  the  two 
acts  would  be  offences  not  clergy  able.] 

It  is  therefore  unnecessary  to  press  this 
point  further :  but  it  happens  that,  even  if  the 
argument  were  well  founded,  it  would  not 
alter  the  present  case ;  for  the  6  Geo.  4. 
was  passed  on  the  £2d  June,  some  months 
before  the  payment  of  the  rent.  That  act, 
therefore,  was  sufficient  to  prevent  the  com- 
pletion of  a  settlement,  which  at  the  time 

(l)  3  Both.  &  Cnm  847. 
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was  only  inchoate.  The  same  point  in 
principle  occurred  in  Rex  v.  St.  Maryle- 
bone.  (2) 

The  Court  were  of  opinion,  that  the  pau- 
per's deceased  husband  acquired  no  settle- 
ment: the  payment  after  his  death  could 
not  have  a  retrospective  effect;  for  the 
question  was,  whether  he  was  settled  at  the 
time  of  his  death.  He  had  therefore  no 
settlement  under  either  the  59  Geo.  3.  or 
the  6  Geo.  4. 

Order  of  Sessions  quashed. 


1826.       7rbX  V.  THB  INHABITANTS  OF 
NOV.  15.  5  BEXLKY. 

This  was  a  case  nearly  similar  to  that  of 
Rex  v.  Carshalton,  above ;  but,  in  this  case, 
the  circumstances  were  not  so  much  in  fa- 
vour of  the  agreement  for  the  settlement. 
In  this  case  the  pauper  died  in  the  house,  a 
day  or  two  before  the  expiration  of  the 
year.  He  was  not  buried  until  afterwards. 
The  house  was  occupied  afterwards  by  his 
widow,  who  paid  the  rent  due  to  complete 
the  year ;  but 

The  Court  held  that  the  pauper  gained  no 
settlement  by  renting  this  tenement. 


1826 
Nov 


86.     \ 

.7.  ; 


THE  XING  V.  RAWLINSON,  XSQ. 


Hackney  Coach  Stands. 

1.  By  the  present  general  law,  hackney 

coachmen  in  London  and  Westminster  and 

the  suburbs,  may  take  tfieir  stands  m  the 

middle  of  any  street  which  is  thirty  feet  wide 

from  pavement  to  pavement. 

2.  It  seems  that  the  power  to  remove 
stands,  (in  the  absence  of  any  local  act,)  is, 
with  the  general  power,  in  the  hackney  coach 
commissioners,  subject  to  the  approbation  of 
the  Lord  Chancellor,  the  two  Chief  Justices, 
and  the  Chief  Baron,  for  the  time  being. 

3.  A  power  to  commissioners  in  a  local 
act  to  "  direct n  and  "  regulate  "  hackney 
coach  stands,  includes  a  power  to  remove 
them  from  any  particular  place;  but  not  to 
direct  them  to  any  other  out  of  their  own 
district. 

(S)  4  Barn.  &  Aid.  681. 


There  was  a  question,  between  certain 
commissioners  under  the  act  12th  Geo.  3. 
cap.  69.  "  for  paving,  &c.  the  south-west 
district  of  the  parish  of  St.  Pancras,"  and 
certain  hackney  coachmen.  It  came  be- 
fore the  Court  in  the  form  of  a  rule  to  show 
cause  why  Mr.  Rawlinaon  (who  was  a  police 
magistrate)  should  not  proceed  to  hear  and 
determine  certain  informations  laid  before 
him  under  the  above  act,  against  several 
hackney  coachmen  who  had  disobeyed  the 
order  of  the  commissioners,  touching  the 
removal  of  a  stand  for  hackney  coaches  in 
Howland-street.  The  magistrate  was  of 
opinion  that  the  commissioners  had  no 
power  to  make  such  an  order;  and  this 
rule  was  now  obtained  to  take  the  opinion 
of  the  Court  upon  this  question.  The  fol- 
lowing appeared  to  be  the  principle  circum- 
stances of  the 

CASE. 

By  statute  9  Anne,  c.  23.  s.  16  and  17 ; 
1  Geo.  1.  c.  57.  s.  1 ;  83  Geo.  2.  c.  25,  and 
other  acts,  authority  was  given  to  the  hack- 
ney coach  commissioners,  from  time  to  time, 
to  make  such  orders,  by-laws,  and  ordi- 
nances as  to  them  in  their  discretion  should 
seem  fit ;  provided  the  same  should  be  al- 
lowed and  approved  by  the  Lord  Chancel- 
lor, the  two  Lord  Chief  Justices,  and  the 
,  Chief  Baron  for  the  time  being. 

On  the  21st  of  June  1771,  (being  before 
the  passing  of  the  statute  under  which  the 
parochial  commissioners  acted,)  certain 
rules  and  orders  were  allowed  by  the  several 
judges  described  in  the  act.  Among  these 
it  is  ordered,  "  that  hackney  coaches  shall 
not  stand"  in  certain  specified  places  ;  **  nor 
in  any  of  the  high  or  broad  streets  of  the 
cities  of  London  or  Westminster,  or  the 
suburbs  thereof,  being  of  the  breadth  or 
width  of  thirty  feet  between  the  posts  or 
foot  pavements  of  each  side,  unless  it  be 
in  the  middle  of  snch  high  or  broad  streets ; 
nor  in  any  street  where  it  is  not  of  the  re- 
spective breadth  or  width  before  men- 
tioned." No  other  orders  were  ever  made ; 
nor  is  it  any  where  prescribed  where  hack- 
ney coaches  may  stand,  unless  it  is  to  be 
implied  by  the  above  order,  that  they  may 
stand  in  any  street  thirty  feet  wide,  pro- 
vided they  stand  in  the  middle. 

By  statute  (passed  in  1772)  12  Geo.  3. 
c.  69.  s.  36.  it  is  enacted  as  follows :  M  And 
whereas  hackney  coachmen  and  hackney 
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chairmen  frequently  take  their  stands  with 
their  coaches  and  chairs  in  such  parts  of 
the  streets,  so  as  to  occasion  obstructions 
both  in  the  foot  and  carriage  ways :  Be  it 
therefore  enacted,  that  from  and  after  the 
passing  of  this  act,  the  said  commissioners, 
or  any  seven  or  more  of  them,  may  direct 
and  regulate  such  stands  of  all  hackney 
coaches  and  chairs,  within  the  limits  of  this 
act,  as  they  shall,  in  their  discretion,  think 
proper  ;  and  if  any  hackney  coachman,  or 
hackney  chairman,  shall  not  comply  with 
such  directions,  he  shall  forfeit  ten  shillings 
for  every  such  offence." 

Complaints  having  been  made  that  hack- 
ney coachmen,  who  had  for  some  years 
taken  their  stand  at  the.  east  end  of  How- 
land-street,  at  a  time  when  the  west  of  that 
street  was  unbuilt,  continued  at  such  stand, 
although  the  west  of  the  street  was  built, 
and  had  become  a  great  thoroughfare :  that 
obstructions  were  occasioned  thereby  ;  and 
that  more  than  two-thirds  of  the  inhabi- 
tants having,  in  November  last,  renewed 
their  complaints,  by  memorial  and  by  de- 
putation, stating,  that  many  accidents  had 
taken  place  by  there  not  being  room  for 
more  than  one  carriage  to  pass  on  each 
side  of  die  street ;  complaining  also,  that 
the  disturbances  and  indecent  language  of  the 
coachmen  were  alone  a  great  nuisance ;  and 
showing  also  certain  reasons  for  a  removal, 
the  commissioners  took  the  matter  into  their 
consideration,  and  thereupon  came  to  a  re- 
solution that  the  stand  in  question  should 
be  removed  to  the  west  part  of  Tottenham- 
court- road  (not  more  than  a  hundred  yards 
distant),and  where  there  is  sufficient  space  for 
six  or  seven  carriages  abreast.  This  reso- 
lution, which  was  to  take  effect  from  the 
1st  of  Jan,  1826,  was  printed  and  distri- 
buted; but  the  hackney  coachmen  disre- 
garded it,  and  continued  to  take  their  stand 
as  before.  Informations  were  then  lodged 
against  some  of  them,  at  the  instance  of  the 
clerk  of  the  commissioners ;  but,  it  has  been 
already  observed,  that  the  magistrate,  be- 
fore whom  the  informations  were  laid,  had 
some  doubt  as  to  the  authority  of  the  com- 
missioners, and  declined  acting  except 
under  a  mandamus  from  the  Court  of  King's 
Bench. 

Mr.  Scarlett  and  Mr.  Andrews  now 
showed  cause, — The  clause  in  the  act  in 
question  does  not  give  any  power  to  re- 

Sbppl,  1827. 


move  stands.  It  only  gives  power  to  direct 
and  regulate  the  coacjies  when  they  are 
upon  the  stands.  The  power  to  remove 
stands  is  given  only  to  the  Judges  under  the 
general  act ;  and  not  to  these  commissioners 
under  their  local  act.  The  power  to  "  di- 
rect and  regulate"  evidently  refers  to  sup- 
posed cases  of  obstruction,  giving  power  so 
to  order  the  placing  of  coaches  as  to  pre- 
vent or  remove  obstructions,  by  allowing 
sufficient  space  for  the  transit  of  other  car- 
riages, by  altering  their  position,  and  by 
other  facts  of  direction  and  regulation,  short 
of  altering  the  stand  altogether.  The 
learned  Counsel  here  referred  to  Johnson, 
Pope,  Dryden,  and  other  English  writers, 
who,  as  the  learned  gentlemen  contended, 
had  used  the  words  "  direct"  and  "  regu- 
late" in  the  sense  now  ascribed  to  them. 
Among  them  was  the  following  from  Pope  : 

Two  eagles  o'er  a  moon  tarn's  height. 

By  Jove's  command  direct  their  rapid  flight. 

If  these  commissioners  had  the  power  of 
removal,  the  exercise  of  that  power  might 
conflict  with  that  of  the  power  given  to  the 
Judges  under  the  general  act.  And,  in- 
deed, if  they  have  the  power  to  remove  at 
all,  they  may  remove  the  coaches  altogether 
out  of  the  district.  In  the  present  case 
they  have  actually  ordered  the  stand  to  be 
removed  to  a  place  out  of  their  district. 
The  people  of  Tottenham-court-road  may 
object  to  the  removal  of  the  stand  into  their 
street,  with  as  much  reason  as  the  people 
of  Howland-street  desire  its  removal  from 
their  own. 

Mr.  Solicitor  General  contra. — It  is  im- 
possible to  give  the  words  of  the  act  their 
proper  force  and  effect  without  giving  the 
commissioners  a  power  to  remove.  The 
construction  desired  by  the  other  side  upon 
the  words  "  direct  and  regulate"  is  too  li- 
mited, and  would  not  be  consistent  with 
the  object  of  the  legislature,  collected  and 
ascertained  upon  a  view  of  the  whole  of  the 
act.  The  meaning  of  the  words  is  to  be 
arrived  at  by  a  consideration  of  the  whole 
subject  matter ;  and  not  by  selected  ex- 
tracts from  writers  upon  subjects  so'entirely 
different.  None  of  the  extracts  quoted  has 
any  application  to  this  question ;  at  least, 
all  who  know  any  thing  of  London  will 
admit,  that  the  flight  of  an  eagle  has  no  great 
'affinity  to  the  motion  of  a  hackney  coach. 
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It  ienot  denied  that  the  power  tomtom 
10  not  in  the  hackney  coach  commissioners 
alone,  and  it  is  very  natural  to  believe  that 
it  was  intended  to  be  given  to  the  local 
commissioners,  by  the  words  "  direct  and 
regulate."  If  it  were  otherwise,  it  must  be 
contended,  that  these  hackney  coachmen 
have  the  power  to  take  their  stand  in  any 
street  they  please  of  thirty  feet  in  width  5 
and  there  may,  for  instance,  be  a  string  of 
them  round  St.  James's^square,  and  them 
shall  be  no  lawful  authority  to  remove 
them.  And  the  other  side  will  say  that 
they  may  be  "  directed  and  regulated"  m 
the  square.  It  seems  to  be  admitted,  that 
they  may  be  removed  from  one  part  of  the 
street  to  another  $  that  they  may  be  ordered 
to  the  end  of  a  street.  Then  taking  this 
argument  a  little  further,  they  may  as  well 
be  ordered  to  turn  the  comer;  and  the 
power  to  do  this  may  be  reasonably  sup- 
posed to  have  been  given,  without  suppos- 
ing that  that  power  would  be  abused,  which 
it  undoubtedly  would  be,  i£  to  the  inconve* 
nience  of  the  public,  these  commissioner* 
were  to  remove  all  the  stands  from  their 
district.  That  would  be  an  abuse  of  the 
power,  which  the  Court  would  correct;  but 
to  reason  on  a  supposed  abuse  of  power  is 
not  a  proper  mode  of  defining  it.  It  is  not 
necessary  to  contend,  for  the  purpose  of  this 
rule,  that  the  commissioners  have  a  power 
to  remove  to  any  particular  spot*  It  may 
be  conceded  that  they  have  not ;  and  thai 
k  a  part  of  the  coniroissioners'  order  which 
the  coachmen  need  not  attend  to  unless  they 
please.  The  commissioners  can  truly  say, 
that  they  are  not  so  desirous  of  fixing  the 
stand  as  they  are  of  removing  it.  The  cir- 
cumstance of  this  local  act  being  passed 
long  after  the  general  act,  may  fairly  lead  to 
the  inference  that  it  was  intended  to  supply 
the  defects  of  the  former  acts. 

Lord  Chief  Justice  Abbott. — Looking  at 
the  whole  of  this  act  of  p—flymEnf,  it  ap- 
pears to  me  that  the  word  "  direct,'9  where 
used,  is  used  in  the  sense  of  appoint,  and 
mat  a  power  is  given  by  it  to  the  commis- 
sioners of  pavement,  to  appoint  the  stations 
which  hackney  coaches  shall  take,  and  the 
power  of  appointing  their  stations  necessa- 
rily includes  in  it  a  power  of  saying,  "  yon 
shall  not  take  your  station  here,"  as  well 
**  nying,  "you  may  take  it  here;"  and*, 
that  being  the  meaning  of  the  act  of  parlia- 


ment, I  think  the  _ 

in  saying  that  the  coaches  should  not  take 
their  stations,  or  make  their  *firJi  h\  that 
part  of  Howland-streeU  Ida  not  any  any 
thing  of  that  part  of  the  order,  which  makes 
them  go  into  Tottenham^cenrt^road*  as 
that  may  be  out  of  their  jurisdiction;  bnfel 
wank  they  have  a  power  of  saying  tony  *Ui 
net  continue  in  I&wlandrssrcet* 

Mr.JumHctHokouds*dMr.Ju*ieMl*m> 
f/riffl/fT  concurredL 


} 


1826.     ft  Tsntwav. 
Nov.  £&  \  oasTtMAraiaiTfs^rao'siTim. 


Poor  Laws — Settlement  by. 

1*  Where,  apprenticeship  is  intended  he* 
tmeen  the  parties,  hmtthe  cemmraemis  ds/ertm 
for  the  purpose  of  apprenticeemip\  it 
he  treated  as  a.contraet  for  hsrisg  and 
vice;  nor  wiU  a  servke  under  k  confew  a 
tlemcnt* 

2.  The  question  of  mten$isn\  ieto.be  coU 
lectedfroM  aU  the  circumstances;  *a  parte* 
eular  form  of  words,  being  neceesamy,^} 
an  apprenticeship. 

4.  A  premium,  to  the  nymstmis  not  a 
sary  ingredient;  though  thegmsngofi 
memm  mam  be  a  strong  decs 
em  intended  apprenticeship. 

n.Wherethe.coBmsaUarmtnMmfyssm%H 
serve  four  year*  to  learn  the  hsmmww ;  but 
there  were  no  indentures,  om  aeemunt  of  the 
poverty  of  the  botfs  mother*  smd  no  prenmmi 
st  mas  yet  held,  that  this  mat  osl  intruded 
apprenticeship* 

Two  justices;  for  the  county*  efi  Nonas*, 
by  order,  removed  John  Cotton,  Sarah  his 
wife,  and  their  fivechildren,  mam  the  parish 
of  St.  Margaret  in  King'a  Lynn*  to.  the 
parish  of  Wolfetton.  The  Session*,  on 
appeal,  quashed  the  order,  subject  to  the 
opinion  of  the  Court  on  the  following 

CASE. 

It  was  proved- that  one  HedLay,  a>  shoe- 
maker, a  friend  of  the  pauper's  mother' 
family,  applied  to  her;  and  offered,  if 
would  agree  to  his  proposal,  that  he  weuki 
take  her  son,  then  a  bey,  to  learn  hie  besi- 
nesa;  but  there  were  no  indentures  cm  ac- 
count of  her  govjMrty  ;~^thet  the  pauper  we* 
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to  seVVe  ToHbur  ytiaib ;  to  toardandlodtfa 
whh  Mb  mother,  in  Lynn,  St.  Margaret », 
and  to  hate  half  what  he  earned.  The 
paupe*  entered  upon  this  service ;  worked 
m  the  shop  with  the  apprentices ;  did  not 
stay  with  his  master  on  a  Sunday ;  and  was 
Hot  required  to  do  any  work  but  in  the 
shop.  The  pauper  continued  in  the  service 
four  years;  hoarding  and  lodging  in  St* 
Margaret's,  Lynn.  Some  time  after  entering 
upon  the  service,  Hedley  sent  die  follow- 
ing writing,  by  the  pauper  tor  his  mother, 
which  was  neither  stamped  nor  signed. 

"  An  agreement  drawn  up  between  Mrs. 
Cotton  and  Thomas  Hedley:  that  the  said 
Thomas  Hedley  is  to  find  her  son,  John 
Cotton,  work  for  four  years,  and  he  ia  to 
have  half  what  he  earns  all  the  four  years, 
and  Mrs.  Cotton  to  find  her  son,  John  Cot- 
ton, every  thing  else  during  the  four 
years." 

The  Court  of  Quarter  Sessions,  consi- 
dering the  pauper  gained  a  settlement  by 

removal. 

Mr.  Aider  son  for  the  «ettlement— It 
wfll  be  -objected  by  the  other  side,  that  this 
instrument  was  void  for  the  purposes  of  an 
apprenticeship ;  and  that,  an  apprenticeship 
being  intended,  no  settlement  can  be  gamed 
by  hirmg  and  service.  If  the  fact  were 
correct,  the  consequence  which  is  drawn 
Would  probably  follow;  but  this  instru- 
ment was  not  intended  to  create  an  appren- 
ticeship. The  mere  learning  of  the  busi- 
ness would  not  make  an  apprenticeship. 
The  teaching  of  the  business  may  be  a 
partial  remuneration  for  service,  without 
the  creation  of  an  apprenticeship:  Rex  v. 
Little  Bolton.  (1)  There  was  no  written 
contract  at  the  time  the  pauper  entered  the 
service.  A  necessary  ingredient  to  appren- 
ticeship is  contract;  and  one  very  impor- 
tant drcumstance,  which  indeed  may  be 
almost  a  test  of  apprenticeship,  is  premium. 
That  is  a  point  of  consideration  which 
runs  througn  all  the  cases.  It  was  upon 
thai  that  the  case  of  Rex  v.  Bilbotvugh  (2) 
entirely !  turned.  There  was  a  premium ; 
and  the  Court  in  that  case  declared  that 
there  was  an  apprenticeship,  distinguishing 
the  case  from  Rex  v.  Burbach,  (3)  in  which 


i 


1)  CaR  367. 
*)  1  Barn.  &  Aid.  115. 
(3)  1  Mtatle  &  Selw.  369. 


there  was  no  premium*  and  in  which  the 
Court  had  declared  that  the  pauper  gained 
a  settlement  by  hiring  and  service.  The 
same  circumstance  of  there  being  a  pre- 
mium, and  the  same  decision,  occurred  in 
Rex  v.  St.  Mary  Kidwelly.  (4) 

Mr.  Marryatt  and  Mr.  Manning  contra. 
—It  seems  to  be  admitted  that  the  sole 
question  is,  whether  apprenticeship  was  in- 
tended ot  not ;  and  that  if  apprenticeship 
was  intended,  the  contract  being  defective, 
there  can  be  no  settlement  by  hiring  and 
service.  This  contract,  not  only  in  clear 
intention,  but  in  terms,  was  a  contract  df 
apprenticeship.  In  the  case  of  Rex  v. 
-Little  Bolton,  nothing  was  said  from  which 
apprenticeship  could  be  inferred;  though 
indeed  that  case  has  been  considered  as 
being  in  itself  against  all  principle.  Here 
the  intention  to  create  apprenticeship  was 
obvious  :  if  not,  why  were  indentures  de- 
sirable, and  why  were  they  dispensed  with? 
solely  on  account  of  the  mother's  poverty. 
When  the  person  is  to  learn  the  business,  it 
fs  a  Btrong  circumstance,  in  connexion  with 
others,  to  show  that  apprenticeship  was  in- 
tended :  Rex  v.  MountsoreL  (5)  There  be- 
ing or  not  being  a  premium,  is  not  decisive 
of  the  question  either  way.  When  there  is 
a  premium,  it  is  strongly  to  be  presumed 
that  an  apprenticeship  is  intended ;  and 
when  there  is  no  premium,  the  question  of 
intention  is  to  be  collected  from  other  cir- 
cumstances :  Rex  v.  Rainham.  (6)  The  in- 
tention to  apprentice  is  most  clear  in  the 
present  case ;  for  poverty  is  assigned  as  a 
reason  for  there  being  no  indentures ;  but 
poverty  does  not  excuse  a  fraud  upon  the 
revenue.    (Here  they  were  stopped.) 

The  Court  were  of  opinion  that  the  cha- 
racter of  master  and  apprentice  was  in- 
tended. Premium  or  no  premium  was  a 
circumstance  to  be  considered  in  ascertain- 
ing the  intention  of  the  parties :  but  there 
being  no  premium  was  not  a  circumstance 
to  be  Viewed  as  decisive  that  there  was  to 
be  no  apprenticeship.  The  case  of  Rex  v. 
Little  Bolton  was  undoubtedly  very  near 
the  present ;  but  in  Rex  v.  Burbach,  the 
agreement  was  for  work  only.  There  Could 
however  be  no  doubt  that  apprenticeship 
was  intended;  because,  if  it  was  not,  there 

(4)  a  Ban.  &  Cress.  750. 

(5)  2  Made  &  Selw.  460. 

(6)  l  East,  5S0. 
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would  have  been  no  necessity  for  inden- 
tures ;  and  no  occasion  to  give  any  reason 
for  there  being  none. 

Order  of  Sessions  quashed. 


1826.  > 
Nov.  2.  3 
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Corporation — Office. 

In  general  the  offices  of  Capital  Burgess 
and  Alderman  are  incompatible,  and  conse- 
quently an  acceptance  of  the  one  is  a  virtual 
resignation  of  Uie  otlier. 

Thus,  if  a  capital  burgess  be  unduly  elect- 
ed, and  met  as  an  alderman,  though  he  after- 
wards disclaim  his  office  of  alderman,  yet  he 
shall  not  resume  his  former  office  unless  regu- 
larly re-elected. 

This  was  an  information  in  the  nature  of 
a  quo  warranto,  charging  the  defendant  with 
usurping  the  office  of  mayor  of  the  borough 
of  Stafford.     The  defendant  in  his  plea  set 
forth  a  charter  of  the    12th  of  James  1, 
which  declared  that  there  should   be    in 
Stafford  one  mayor,  ten  aldermen,  and  ten 
capital  burgesses,  who  were  to  form  the 
common  council  of  that  town.    The  charter 
named  the  first  mayor ;  it  named  ten  persons 
as  aldermen,  and  ten  others  as  capital  bur- 
gesses, and  then  gave  a  power  to  the  mayor, 
aldermen,  and    capital    burgesses,  or  the 
major  part  of  them,  yearly,  upon  the  Mon- 
day next  following  after  the  feast  of  St. 
Luke  the  Evangelist,  to  assemble  in  some 
convenient  place,  and  to  elect  and  nominate 
one  of  ,the  aldermen  to  be  mayor  of  the 
said  borough,  who  was  to  serve  for  a  year, 
and   until  another  should  be  elected  and 
sworn  in.   The  plea  then  stated,  that  on  the 
24th  of  October  1824,  the  then  mayor,  and 
the  major  part  of  the  aldermen  and  capital 
burgesses  did  so  assemble,  and  duly  elected 
the  defendant,  he  then  being  one  of  the 
said  aldermen,  to  be  mayor  of  the  borough, 
and  that  he  was  duly  sworn  in  and  admitted 
to  the  office,  &c. — To  this  plea  there  were 
numerous  replications,  denying  the  validity 
of  the  defendant's  election,  in  respect  of  his 
own  want  of  qualification,  the  incompetency 
of  the  electors,  and  objecting  to  the  mode 
of  their  assembling.     The  material  issues 
however  were  reduced  to  two  :  First,  whe- 


ther one  Thomas  Mottersbaw  Habbaldf 
who  presided  on  the  occasion  in  question, 
was  the  then  lawful  mayor.  And,  secondly, 
whether  the  major  part  of  the  capital  bur* 
gesses  were  present  and  concurred  in  the 
defendant's  election. 

On  the  trial,  before  Mr.  Justice  Park,  at 
Stafford  Lent  Assizes  1826,  it  was  admitted 
on  the  part  of  the  defendant,  that  Thomas 
Mottershaw  Hubbald  was  not  duly  elected 
mayor  in  1824;  but  evidence  was  given  to 
show  that  he  was  duly  elected  in  the  year 
1820,  and  that  none  of  the  intermediate 
mayors  from  that  time  down  to  the  period 
when  he  presided  at  the  defendant's  election 
had  been  good  mayors.     Upon  this  point 
much  discussion  arose  both  then  and  sub- 
sequently, but  as  no  decision  upon  it  was 
ultimately  given,  it  is  unnecessary  to  enter 
into  the  details.    With  regard  to  the  second 
question,  it  was  proved  that  two  persons, 
named  Turnock  and  Knight,  had  been  pre- 
sent and  voted  at  the  meeting  when  the  de- 
fendant was  elected.     These  persons  had 
formerly  been  capital  burgesses,  had  after- 
wards been  elated  aldermen,  at  which  time, 
with  their  own  concurrence,  the  vacancies  as 
to  capital  burgesses,  which  had  been  occa- 
sioned by  their  each  accepting  the  office  of 
alderman,  had  been  filled  up,  and  they  had 
subsequently,  under  a  quo  warranto  infor- 
mation, disclaimed  being  aldermen.    John 
Rogers,  who  had  been  appointed  a  capital 
burgess  in  the  room  of  Knight,  (upon  the 
latter  becoming  an  alderman,)  was  one  of 
those  who  contributed  to  make  up  the  ma- 
jority of  capital  burgesses.     The  only  point 
to  determine  was,  in  what  capacity,  if  in 
any,  Turnock  and  Knight  were  entitled  to 
vote :    if  as  capital  burgesses,  as  the  de- 
fendant contended  they  were,  the  election 
would  be  good. 

The  learned  Judge  directed  the  jury  to 
find  for  the  defendant,  with  liberty  to  move 
to  enter  a  verdict  for  the  Crown*  Accord- 
ingly Mr.  Campbell  having  obtained  a  rule 
to  show  cause,  the  case  was  argued  by 
Mr.  Russell  for  the  defendant,  and  Mr. 
Campbell  for  the  relator. 

Mr.  Russell  first  applied  himself  to  make 
out  that  Hubbald  was  in  fact  the  mayor, 
under  the  words  of  the  charter,  which  di- 
rected that  the  former  mayor  should  con- 
tinue in  office  until  a  new  one  was  elected. 
In  the  course  of  his  arguments,  directed  as 
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well  to  establish  the  defendant's  qualifica- 
tion, as  to  this  point,  he  cited  Rex  v.  Pea- 
cocky  (1)  Rex  v.  Smith,  (2)  and  Rex  v. 
Hughes.  (3)  He  then  proceeded  to  argue 
that  Turnock  and  Knight,  having  been  ir- 
regularly elected  aldermen,  would,  on  being 
ousted  from  this  office,  resume  their  former 
characters  of  capital  burgesses,  which,  in 
fact,  they  had  never  lost.  As  capital  bur- 
gesses therefore,  and  not  as  aldermen,  must 
they  be  taken  .to.  have  voted ;  and  if  so,  the 
requisite  number  was  complete,  the  defen- 
dant's plea  was  maintained,  and  the  verdict 
ought  to  stand. 

Mr.  Campbell  contra* — The  acceptance 
of  a  higher  office  was  in  itself  a  virtual 
resignation  of  the  inferior  one ;  but  in  this 
case  there  was  something  more:  both 
Knight  and  Turnock  had  filled  offices  in- 
consistent with  that  of  a  capital  burgess ; 
Knight  had  been  mayor,  and  Turnock  had 
acted  as  a  justice.  Both  had  concurred  m 
the  election  of  two  capital  burgesses  in  their 
places,  and  the  persons  so  elected  had  con- 
tinued to  act  as  such  without  interruption 
up  to  the  present  time.  If  Knight  and 
Turnock  on  becoming  aldermen  did  not 
cease  to  be  capital  burgesses,  then  there 
was  no  vacancy,  as  the  number  of  ten  pre- 
scribed by  the  charter  was  complete,  and 
the  election  of  the  other  two  was  a  mere 
nullity.  The  entries  expressly  stated  that 
one  of  these  persons  was  elected  in  the 
room  of  Knight ;  both  therefore  could  not 
vote ;  and  if  not,  the  requisite  number  were 
not  present,  the  defendant  unduly  elected, 
and  judgment  of  ouster  must  be  given 
against  him. 

Mr.  Justice  Bayley. — I  am  of  opinion 
that  the  defendant  has  not  been  duly  elected 
in  this  case,  and  that  there  must  therefore 
be  judgment  for  the  Crown. 

It  is  conceded,  that  in  order  to  make  a 
good  election  the  majority  of  the  aldermen 
and  the  majority  of  the  capital  burgesses 
must  be  present ;  and  the  objection  here  is, 
that  at  the  election  in  1625  there  was  not 
present  a  majority  of  the  capital  burgesses. 
To  constitute  a  majority  there  ought  to  be 
six.  There  were,  in  point  of  fact,  four  per- 
sons de  facto  capital  burgesses  at  the  pe- 
riod in  question.   There  were  eight  de  facto 

(1)4  Term  Rep. 

(?)  3  Maulc&Selw.  71. 

(3)  4  B.  &  C.  368  ,  3  Law  Joum.K.B.249. 


aldermen  at  that  period  of  time,  but  two 
of  these  were  afterwards  ousted  from  the 
office  of  aldermen,  and  then  the  question  is 
whether  by  being  removed  from  the  office 
of  aldermen  they  become  ipso  facto  capital 
burgesses.     If  that  be  the  law,   that  will 
bind  us :   but  look  at  the  circumstances  of 
the  case,  and  judge  whether  that  be  the  law 
or  not,  and  consider  what  would  be  the  con- 
sequence if  that  be  the  law.     In  1821  two 
of  these  parties,  Turnock  and  Knight,  two 
of  the  eight  aldermen,  were  elected  from  the 
office  of  capital  burgesses  into  the  office  of 
aldermen.      They  were  sworn    into    that 
office.     From  that  time  until  this  election 
they  exercised  the  duties  of  the  office  of 
aldermen,    they    ceased    to    exercise   the 
duties  of  capital  burgesses.     Upon   their 
being  appointed  aldermen,  vacancies  were 
declared  in  the    number  of  capital    bur- 
gesses.    Those  vacancies  were  rilled  up. 
They  concurred  in  filling  up  those  vacan- 
cies—Knight  at  least  did;  and  from  1821 
down  to  die  time  in  question  the  duties  of 
capital  burgesses  were  discharged,  not  by 
these  persons,  Turnock  and  Knight,   but 
by  persons  introduced  into  their  situations. 
They  were  not  legal  aldermen,  but  they  were 
aldermen  de  facto — and  if  they  continued  so 
for  six  years  they  would  be  good  aldermen 
and  would  be  unimpeachable ;  but,  being  re- 
moved from  the  office,  then  they  insist  upon 
this,  as  a  position  of  law,  that  they  never 
vacated  the  offices   of  capital   burgesses. 
That  from  1821  until  the  time  when  they 
were  removed  from  the  office  of  aldermen, 
they  were  during  the  whole  of  that  time 
capital  burgesses.  Now,  I  find  it  laid  down 
by  my  Lord  Chief  Baron  Comyns,  "  So  a 
man  shall  lose  his  office  if  he  accepts  ano- 
ther office  incompatible.     I   don't  say,  if 
a  man  is  duly  elected  or  legally  elected  to 
another  office  incompatible,  he  shall  lose 
his   former  office ;  but  he   shall  lose    his 
office  if  he  accepts  another  office  incompati- 
ble." Cmnjns* Digest,t\t.  Offices,K.5.  Then, 
are  the  offices  of  alderman  and  capital  bur- 
gess incompatible  ?  No  doubt  they  are.  Did 
these  parties  accept  the  office  of  aldermen  ? 
No  doubt  they  did.    They  were  sworn  into 
it;  they  discharged  all  the  duties    of  it; 
and  if  six  years  had  elapsed,  they  would 
be    perfectly    unimpeachable   aldermen. — 
Did  they  or  did  they  not  accept  the  office  ? 
I    think  there  can  be  no  question  about 
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that;  and  is  it  any  hardship  on  them  in  say- 
ing that  is  the  legal  result?  or  would  not  a 
great  legal  hardship  result  to  other  parties 
if  they  were  at  liberty  now  to  say  that  they 
never  ceased  to  be  capital  burgesses  ?  What 
would  be  the  consequences?  Some  of  the 
consequences  I  have  adverted  to,  as  the 
case  has  been  going  on.  One  consequence 
among  others  would  be,  that  every  act  done 
by  the  parties  introduced  into  their  places 
as  capital  burgesses  would  be  improper 
acts — would  be  unjustifiable  acta.  If  in 
common  council  they  had  concurred  m 
giving  an  opinion,  or  if  they  had  given  a 
vote  where  they  ought  not  to  have  given  a 
vote,  they  would  be  liable  to  be  ousted  by 
ono  warranto;  and  not  only  ousted,  but 
treated  as  wrong-doers.  Why,  is  that  rea- 
sonable ?  See  the  situation  of  those  persons 
who  were  introduced  into  the  office  of  ca- 
pital burgesses,  and  were  suffered  to  fill 
that  office  de  facto.  The  corporation  state 
there  is  a  vacancy  in  the  office  of  capital 
burgesses.  Knight  and  Turnock  concur  in 
making  that  statement,  and  Fowke  and 
Rogers  are  introduced.  Then  who  ought 
to  suffer  ?  die  party^who  is  deceived,  or  the 
party  who  lends  himself  to  mislead  ?  It  is 
the  duty  of  a  person  elected  to  the  office  of 
alderman,  to  see  whether  he  is  legally  elect- 
ed or  not.  He  is  a  party  to  it,  and  he  is, 
at  his  peril,  to  take  care  that  it  is  a  valid 
election  before  he  accepts  die  office.  Then, 
if  it  turns  out  that  he  accepted  it  impro- 
perly, is  he  to  be  restored  to  every  thing 
which  he  had  previously  given  up ;  and  ia 
the  individual  introduced  into  his  place  to 
be  treated  as  a  wrong-doer,  and  to  be  en- 
tirely removed  ?  Suppose  there  was  a  com* 
pensation  for  the  discharge  of  the  duties  of 
a  capital  burgess,  who  ought  to  have  it  ? 
If  there  is  a  pecuniary  emolument  attached 
to  it,  ought  not  the  man  who  from  the  year 
1821  down  to  the  election  discharged 
those  duties— ought  not  he  to  have  it  ?  or 
ought  the  compensation  to  be  given  to  men 
who  have  abstained  from  their  duties,  and 
one  of  whom  has  actually  concurred  in  fil- 
ling the  office  with  other  persons  I  I  ap- 
prehend not.  There  is  another  material 
inconvenience  and  difficulty,  and  legally  I 
do  not  see  how  you  can  very  well  get  over 
it.  I  won't  put  it  higher,  but  suppose  two 
of  them  are  elected  aldermen  de  facto-*- 
They  are  removed.     Suppose  the  actual 


removal  not  to  have 
the  expiration  of  six  years  front  the 
when  they  were  originally  pot  into  the 
office— That  they  had  been  impeached  fe 
the  intermediate  thus,  bat  these  had  been  no 
trial  and  no  judgment  of 
than  six  veers  had  ^awd  :- 
dition  would  these  persons  have 
were  introduced  into  their  places  ?  They 
had  been  elected  «**r«t»l  burgesses,  they 
had  discharged  the  duties,  they  had 
sworn  in  for  a  period  of  six 
yon  have  had  a  quo 
them,  they  having  been  in  office  for 
yean?  No*  And  then,  in  what 
would  the  corporation  be  f  Why,  you 
have  those  two  with  eight  others,  with 
fcrence  to  whom  no  question  could  be 
raised*  and  you  would  have  Turnock  and 
Knight  as  superuuinciaiics.  That  would 
make  a  mayor,  aldermen,  and  twelve  ea- 
pital  bnmsses.  That  would  he  one  of  the 
^que^raiaJ tmg  from  a  d< 
those  parties  who  have  shown 
this  rale  are  capital  burgesses.  The  other 
is  a  plain,  intelligible,  and  reasonable  rate 
of  construction,  via.  this— If  yon  accept  an 
office  which  is  incompatible  with  the  office 
which  you  previously  filled,  yon  are  to  be 
considered  as  vacating  that  office ;  and  if 
you  are  removed  from  the  higher  office, 
that  does  not  restore  yon  back  again  to  the 
office  which  you  previously  vacated,  bat 
that  i*  still  well  filled  by  a  person  intro- 
duced in  your  steed*  For  these  reasoni,  I 
amof  opinion  that  Rogers  and  Fowke  were 
good  capital  bargessus,  though  it  is  not  ne- 
cessary to  decide  on  that;  but  neither 
Turnock  nor  Knight  was  a  capital  burgess 
at  the  time  in  question,  and  if  not,  die 
essential  number  of  capital  burgesses  was 
not  perfect  at  the  time  of  the  dtuiun  in 
1895,  and  consequently  the  rale  must  be 
allowed. 

Mr.  Justice  tfofoyrf.— I  am  quite  of  the 
same  opinion  with  my  Brother  Baysey*  I 
think,  that  when  these  twDpersons(Taraoek 
and  Knight)  accepted  the  office  of  alderman, 
whether  they  were  legally  electedor  not,when 
they  took  upon  themselves  the  duties  of  the 
office,  when  they  were  adnutled  into  it,  and 
were  sworn  to  perform  those  duties,  they  vh> 
tually  ceased  from  that  moment  any  longer 
to  be  capital  burgesses.  The  charter  di- 
rects  that  there  ahau  be  a  certain  number  of 
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aldermen,  and  a  certain  number  of  capital 
burgesses.  When  any  of  the  capital  bur- 
gesses resign,  and  take  upon  themselves  the 
office  of  alderman  de  facto,  they  cease  to 
bo  capital  burgesses,  and  other  persons  are 
to  be  elected  in  their  stead,  otherwise  there 
would  not  be  the  full  quantity  of  capital 
burgesses;  and  their  entering  into  a  higher, 
office  would  not  create  a  vacancy.  And 
this  consequence  would  follow,  which  is 
appositely  put  by  my  Brother  Bayley,  that 
if  the  aldermen  are  removed  within  six  years, 
they  are  still  to  be  considered  as  capital 
burgesses  during  the  interim.  I  mean,  if 
inlbrmations  in  the  nature  of  owe  warranto 
are  filed  against  then*  during  the  six  years, 
on  which  judgment  is-  given  after  the  six 
yeais,  that  they  we*e  not  good  aldermen 
then,  those  elected  as  capital  burgesses  in 
their  room  were  so  far  above  six  years, 
though  they  could  not  be  ousted, — that 
would  produce  two  distinct  offices  de  facto 
at  the  same  time,  which  I  apprehend  can- 
not in  law  be*  The  act.  of  parliament  says, 
"  if  they  have  been  in  office,  and-  had  per- 
formed the  duties  of  that  office  for  six  years, 
they  couH  not  be  removed."  That  shows 
that  the  others,  could  not  be  considered'  to 
be  in  the.  office  of  capital  burgess— not 
from  the.  time  of  their:  ouster  from  the  office 
of  alderman ;  hue  they  ceased  to  be  capital 
burgesee&from  the  moment  that  they  ac- 
cepted of  an  office  incompatible ;  for  by 
the  operation  of  the  charter*  the  same  per- 
son cannot  fill  both  the  office  of  alderman, 
and  the  office  of  capital  burgess  at  the  same 
time.  If  the  lower  office  becomes  vacant, 
by  a  man's  accepting  a  higher  office,  and' 
afterwards  he  ia  removed  from  the  higher 
office,  tha|  doea  not  reinstate  bin  hi  the 
lower  office*  which  lower  office  another  per- 
son holds,  and  ia  in  possession  of  for  six 
years,  whether  legally  elected  or  not,  he 
cannot  be  ousted  from.  It  seematome,that 
this  is  suck  a  plain  and  clear  point,  that  it 
ia  unnecessary  to  dilate  upon  it ;  and  there- 
fere,  in  my  opinion,  there  ought  to  be  judg- 
ment for  the  Crown. 

-Mr.  Justice  LiUkdak*—\  am-  entirely  of 
the  sanre  opinion.  In  this  case  it  appears* 
that  in  order  to*  make  a  valid  election,  there 
should  be  six  capital  burgesses  present.  In 
pohstof  fact,  there  were  only  four  persons 
voted,  who  were  in  possession  of  that  office 
and  discharged  the  duties!  of  it,     But  then 


the  defendant  says,  "though  there  were 
only  four  persons  discharging  the  duties 
of  capital  burgesses ;  yet,  inasmuch  as  there 
were  two  other  persons  who  were  then  dis- 
charging the  duties  of  aldermen,  who  after- 
wards appear,  by  the  judgment  of  this  Court, 
to  have  had  no  right  to  act  as  aldermen, 
those  two  persons  were  remitted  to  their 
original  character  of  capital  burgesses;'9 
but  that  cannot  be,  because,  m  law,  when  a 
man  is  doing  any  tiling  wrong  in  one  cha- 
racter, you  cannot  refer  it  to  another  cha- 
racter ;  you  cannot  refer  his  vote  to  a  legal 
right,  and'  consider  that  he  voted  in  the 
character  of  a  capital  burgess.     F  should 
doubt  whether,  until  they  had  taken  pos- 
session of  the  higher  franchise,  they  could 
be  considered,  at  this  election,  as  voting  in 
that  character.  It  is  true  they  do  not  deliver 
in  any  statement  as  to  what  character  they 
vote  in.   Turnoek  does  not  say,  "  I  vote  as 
an  alderman  ;'•  nor  does  Knight  say, "  I  vote 
as  an  alderman :"  but  though  there  is  no 
formal  declaration  of  the  character  in  which 
they  vote,  yet  they  are  filling  the  offices  of 
aldermen,  and  they  are  not  nuinff  the  offices 
of  capital  burgesses.  It  may  mislead  people, 
and  introduce  inconveniences,  if  a  man,  fill- 
ing one  office,  and  voting  in  that  character, 
is  to  be  allowed  to  say,  that  his  vote  is  to  be 
attributable  to  another  character  which  he 
derives  from  another  office.    But  supposing 
they  had  a  right  to  be  remitted'  back  to  the 
character  of  capital  burgesses;  and  suppos- 
ing their  votes  are  to  be  considered  as  given 
ia  the  character  of  capital  burgesses,  then 
the  question  is,  whether  they  have  a  right  to 
consider  themselves  as.  capital  burgesses. 
The  general  rule  is,  if  a  man  accepts  an 
office  incompatible  with  another,  ft  operates 
aa  a  surrender  or  abandonment  of  the  first 
office.     These  are  two  offices — he  cannot 
fill  them  both  together ;  and'  besides  that, 
I  find,  on  the  authority  of  Lord  Mansfield, 
in  Rex  v.  Trelatvney,  (4)  which  seems  to 
me  very  strong  towards  establishing,  (though 
it  is  not  now  necessary  to  determine  it,) 
that-  if  these  two  offices  of  steward  and 
capital'  burgess  were  incompatible,  the  ac- 
ceptance of  the  latter  would*  imply  a  sur- 
render of  the  former.     I  entirely  concur  in 
that  opinion.     It  is  conformable  to  all  the 
general'  rules ;  and  it  appears  to  me  to  be 

(4)  5  Emit*  1615. 
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founded  in  reason  and  good  sense  ;7and  it 
would  produce  confusion  if  it  were^not  so. 
Now  comes  another  question  which  has  been 
propounded  to  us,  namely,  whether  persons 
being  aldermen  de  facto  would  operate  or 
not ;  and  whether  their  accepting  die  office 
of  alderman  does  not  amount  merely  to  an 
implied  surrender.  Now  it  seems  to  me  to 
be  admitted,  or  pretty  nearly,  on  the  part 
of  the  defendant,  that  if  the  office  which 
was  given  up,  was  occupied  by  others  upon 
an  appointment  that  was  valid,  this  objection 
cannot  operate.  The  office  of  capital  bur- 
gess must  be  considered  as  surrendered ; 
but  the  defendant  says  that  is  not  so,  unless 
the  new  office  is  an  available  office,  to  which 
the  party  elected  can  make  a  good  tide.  I 
say,  the  party  accepting  the  new  office,  does 
it  at  his  peril.  If  he  accepts  an  office,  to 
which  he  has  no  right,  he  does  it  in  his  own 
wrong  ;  and  he  shall  not  take  advantage  of 
his  own  wrong,  because,  in  law,  he  is  con- 
sidered as  a  wrong-doer,  for  he  usurps  a 
franchise  that  he  is  not  entitled  to.  He 
does  this  at  his  own  peril ;  and  he  shall  not 
be  allowed  to  do  a  wrongful  act,  and  after- 
wards say  thai  he  is  entided  to  another 
office,  because  he  did  that  wrongful  act. 
It  seems  to  me,  dierefore,  that  this  can- 
not be  considered  an  implied  surrender ;  but 
it  is  an  actual  surrender.  Suppose  there 
was  an  issue  to  try  whether  Turnock  and 
Knight  had  resigned  their  office  as  capital 
burgesses ;  here,  there  is  evidence  of  the 
resignation.  It  is  not  necessary  that  their 
resignation  should  be  by  deed ;  for  a  resig- 
nation by  parol  is  quite  sufficient. 

In  Rex  v.  the  Mayor  of  Rippon  &c.  (5) 
which  was  a  mandamus  directed  to  the  Cor- 
poration of  Rippon,  commanding  them  to 
restore  Sir  Jonathan  Jennings  to  his  place  of 
Alderman  of  Rippon  —  it  was  returned, 
that  Sir  Jonathan  Jennings,  at  such  a  time, 
at  an  assembly  ef  the  corporation,  came  and 
personaliler  Ubere  et  debtio  modo  resignavii 
his  office,  declaring  that  he  would  continue 
to  serve  no  longer  in  that  office ;  whereupon 
they  chose  another  in  his  room.  And  there 
a  declaration  in  a  corporate  assembly  was 
held  goo£,  especially  since  the  corporation 
accepted  of  it,  and  chose  another  in  his 
place.  But  till  such  election  he  had  power 
to  waive  his  resignation — not  afterwards; 


and  whether  a  deed  was  necessary  or  not 
necessary  is  not  material.  It  is  not  neces- 
sary to  say  "  I  resign  my  office,"  any  more 
than  it  is  necessary  in  delivering  a  deed  to 
say  "  I  deliver ;"  but  the  fact  of  giving  the 
office  up  and  taking  another  is  quite  suffi- 
cient. In  support  of  such  an  issue,  the  first 
piece  of  evidence  would  be  that  they  were 
elected  into  a  new  office.  Being  elected, 
they  might  not  choose  to  accept  it ;  but  they 
are  sworn  in — that  is  an  act  of  their  own. 
The  next  piece  of  evidence  is,  that  they 
acted  in  the  new  office,  and  actually  con* 
curred — si  least  one  of  them — in  electing 
their  successors.  It  seems  to  me,  therefore, 
that  on  these  grounds  there  ought  to  be 
judgment  for  the  Crown. 

Judgment  for  the  Crown. 


THE   £ING   0.    HUBBALD. 

» 

This  was  also  an  information  in  the  nature 
of  a  quo  warranto,  calling  upon  the  defen- 
dant to  show  by  what  authority  he  claimed 
to  exercise  the  office  of  justice  in  the 
borough  of  Stafford.  The  plea  set  forth 
a  charter  of  8  Jac  1.,  wherein,  among 
other  matters  relating '  to  the  constkurion 
and  government  of  the  borough,  it  was 
granted,  that  yearly  on  the  Monday  next 
after  the  feast  of  St.  Luke,  the  mayor,  al- 
dermen, and  capital  burgesses,  or  the  major 
part  of  them,  should  meet  together  and 
choose,  and  nominate,  two  of  the  aldermen 
then  being,  to  be  justices  in  the  said 
borough  for  one  whole  year.  The  plea 
then  proceeded  to  state,  that  the  defendant 
was  duly  elected  according  to  the  prescribed 
mode,  had  taken  the  oaths,  was  admitted, 
and,  in  virtue  of  such  proceeding,  was  duly 
entitled  to  exercise  the  office. 

There  were  a  variety  of  replications  to 
diis  plea,  denying,  in  various  modes,  the 
validity  of  the  defendant's  election;  but 
the  question  finally  became  the  same  as 
that  raised  in  The  King  v.  Hughes,  (1)  vis. 
whether,  at  the  time  of  the  defendant's 
election,  there  was  a  majority  of  the  capita] 
burgesses  present ;  and  this  question  turned 
like  the  case  of  The  King  v.  Hughes,  upon 
the  question  whether  Knight  and  Turnock, 


(5)  1  Salk.  4S3. 


(1)  Sapta. 
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Ueing  bad  aldermen,  could  be  remitted  to 
their  former  office  of  capital  burgesses. 
This  question  was  raised  in  the  form  of  a 
demurrer,  and 

Mr.  Campbell  appeared  for  the  Crown, 
and  Mr.  R.  Baylty  for  the  defendant. — 
The  latter  took  a  forma!  objection  to  the 
pleadings,  which  the  Court,  however,  thought 
quite  immaterial ;  and,  as  the  main  ques- 
tion had  been  decided  in  the  case  of  the 
v.  Hughes,  they  gave 

Judgment  for  the  Crown. 


16.      \ 
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Felonies — . 


18*6. 
Nov 


THE  KINO  V.  WILLIAM  HENRY 
BLLIS. 

• — Practice. 


1.  Although,  in  general,  the  evidence  on 
the  trial  of  an  indictment  for  felony,  shall  he 
confined  to  t  fie  felony  in  question;  yet,  if  the 
transaction  relating  to  the  prisoner  s  conduct 
be  so  connected  in  its  facts  as  to  render  it  «£- 
cessary  that  the  whole  shall  be  laid  before  the 
jury,  the  whole  shall  be  received  in  evidence, 
although  it  may  include  other  felonies  for 
which  the  prisoner  may  yet  afterwards  be 
called  to  account. 

2.  The  question  whether  the  transaction  is 
or  is  not  so  connected  in  its  facts,  is  a  ques- 
tion to  be  decided  by  the  Judge  on  the  trial 
m  his  discretion ;  and  it  seems  the  Court  will 
not  afterwards  rdview  his  decision. 

3.  On  a  conviction  for  felony  by  verdict, 
the  Court  will  not  receive  affidavits,  either  ih 
aggravation  or  in  mitigation  of  punishment ; 
but  will  proceed  by  the  notes  of  the  Judge  on 
the  trial. 

This  was  an  indictment  for  felony,  found 
at  the  Sessions  for  the  city  of  Exeter,  and 
removed  by  certiorari.  The  defendant  was 
brought  up  from  Exeter  gaol  last  term,  and 
pleaded  Not  guilty.  He  was  tried  at  the 
last  Nisi  Prius  Sittings  for  the  county  of 
Devon,  held  at  Exeter  before  Mr.  Justice 
Littledale,  and  found  guilty ;  this  Court 
having,  by  rule,  ordered  that  the  jury  should 
be  drawn  from  the  body  of  the  county  of 
Devon,  and  not  from  the  city  of  Exeter. 
This  had  been  ordered  on  the  motion  of  the 
defendant,  who  complained  that  great  pre- 
judice existed  against  him  in  that  city. 
Svfpl.  lacr. 


The  indictment  consisted  of  four  counts ; 
the  first  count  charged  the  prisoner  with 
feloniously  stealing  six  shillings,  the  pro- 
perty of  Susan  Newman :  the  second  was 
similar,  but  laying  the  property  to  be  in 
Susan  Newman  and  several  other  persons 
her  children :  the  third  was  similar  to  the . 
first,  but  adding  that  the  prisoner  was  at 
the  time  a  servant  of  Mrs.  Newman  :  and 
the  fourth  was  similar  to  the  second ;  but 
adding  that  the  prisoner  was  a  servant  of 
Mrs.  Newman  and  her  children. 

On  the  trial  it  appeared  in  evidence  that 
the  prisoner  was  a  shopman  in  the  service  of 
Mrs.  Newman  at  Exeter;  that  suspicion 
having  arisen  as  to  his  honesty,  means  were 
devised  to  ascertain  it ;  and  accordingly  two 
courses  were  taken.     First,  a  person  was 
sent  to  make  a  slight  purchase  at  the  shop, 
the  money  for  which  would,  in  the  proper 
and  ordinary  course,  have  found  its  way  to 
the  till.     Secondly,  some  marked  shillings 
were  put  into  the  till;  the  prisoner  was 
watched  by  the  prosecutor's  son,  who,  on 
the  occasion  in  question,  went  in  and  out  of 
the  shop,  occasionally  watching  and  looking 
into  the  till ;  customers  from  time  to  time 
came  in  and  made  purchases.     The  money 
in  the  till,  on  the  examinations  by  the  son, 
appeared  to  fluctuate ;    diminishing  from 
what  in  amount  it  ought  to  have  been.     On 
one  occasion/  when  a  person  at  the  counter 
paid  a  shilling,  the  prisoner  was  observed 
to  go  with  it  to  the  till,  to  put  his  hand  in, 
and  withdraw  it,  clenched.   *  He  then  left 
the  counter,  and  was  seen  to  drop  his  hand, 
clenched,  into  his  waistcoat  pocket.     The 
till  was  examined  by  the  son ;  and  lis.  6d. 
only  was  there,  instead  of  13*.  6d.  which 
ought  to  have  been.     On  a  second  exami- 
nation of  the   till  there   was   but  8*.  6rf. 
After  this,  another  customer  came  to  the 
shop,    and  paid  sixpence  at  the  counter. 
The  prisoner  took  the  sixpence,  again  put 
his  hand^to  the  till,  withdrew  it  clenched, 
and  again  dropped  his  hand,  clenched,  into 
his  waistcoat  pocket.     The  till  was  again 
examined ;  and  the  amount  found  to  be  there, 
was  less  by  sixpence  than  it  ought  to  have 
been.     The  son  at  this  time  had  occasion  to 
leave  the  shop  for  about  half  an  hour ;  on 
his  return  he  examined  the  till,  and  found 
but  6*.  6tf.     The  prisoner   was  afterwards 
searched,  and  in  his  waistcoet  pocket  was 
found  14*.  of  whieh  there  were  six  of  th* 
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marked  shillings  which  were  originally  put 
into  the  till. 

Early  in  the  course  of  this  examination, 
it  was  objected  by  the  prisoner's  counsel, 
that  the  prosecutor  was  giving  evidence  of 
distinct  felonies,  and  of  other  offences,  (of 
the  class  of  embezzlement,  or  probably  of 
larceny,)  for  which  the  prisoner  might  yet 
be  tried  ;  and  they  contended  that  the  coun- 
sel for  the  prosecutor  should  be  made  to 
elect  as  to  which  of  the  felonies  he  would 
press ;  it  being  obvious,  from  the  visits  to 
the  till,  that  at  no  one  time  had  six  shillings 
been  taken.  the  learned  Judge  however, 
afjer  communicating  with  Mr.  Justice  Gase- 
lee,  who  was  in  the  other  court,  refused  to 
limit  the  evidence  on  the  part  of  the  prose- 
cution ;  observing  that  the  whole  was  one 
transaction,  and  that  all  the  particulars 
ought  to  go  to  the  jury. 

Mr.  Praed  now  moved  for  a  rule  to  show 
cause  why  judgment  should  not  be  stayed  ; 
and  repeated  the  objection ; — but 

The  Court  said,  the  question  in  such  a 
case,  of  putting  the  prosecutor  to  his  election, 
was  a  question  for  the  discretion  of  the  Judge 
on  the  trial ;  and  was  therefore  not  to  be 
interfered  with,  even  if  he  was  wrong.  In 
the  present  case,  however,  they  thought  the 
learned  Judge  was  perfecdy  right.  It  was 
in.  general  advisable  to  confine  the  evidence 
to  the  specific  point ;  but  it  was  often  ne- 
cessary to  go  through  a  number  of  circum- 
stances, some  of  them  of  a  nature  crimi- 
nally affecting  the  prisoner,  in  order  to  arrive 
at,  and  to  fix  one  offence. 

Rule  refused. 

On  the  24th  November  the  prisoner  was 
brought  up  for  judgment,  when 

Mr.  Chitty  and  Mr.  Praed  for  the  pri- 
soner again  pressed  this  objection.  They 
observed,  that  at  the  different  times  when 
the  son  of  the  prosecutrix  had  gone  to  the 
till,  it  was  evident  that  money  had  been 
taken.  If  that  money  had  each  time  been 
part  of  the  marked  money,  each  taking  was 
a  distinct  felony ;  and  the  case  on  the  part 
of.  the  prosecution  ought,  to  have  been  con- 
futed to  one  of  them.  If,  on  the  other  hand, 
it  should  be  said  that  all  might  have  been 
taken  at  one  time,  (though  it  was  difficult 
to  reconcile  this  with  the  evidence,)  then  the 
other  takings  amounted  to  embesilement ; 
and  evidence  had  been  received  of  an  of- 


fence different  from  that  which  was  laid  in 
the  indictment.  Taking  it  in  either  way, 
the  prosecutor  should  have  been  compelled 
to  elect ;  and  by  this  not  having  been  done, 
the  prisoner  has  been  injured  by  the  neces- 
sary impression  which  the  evidence  must 
have  made  upon  the  minds  of  the  jury.  It 
is  said  that  the  course  of  proceeding  on  the 
trial  of  a  prisoner  is  in  the  discretion  of  the 
Judge ;  but  this  is  nowhere  laid  down  in 
any  of  the  authorities.  The  discretion  in- 
trusted to  a  Judge  is  a  discretion  to  be  ex- 
ercised according  to  the  rules  of  law.  In 
Hale* s  Pleas  of-  the  Crown,  and  in  Foster's 
Crown  Law,  it  is  stated,  that  whenever  the 
evidence  applies  to  other  offences  as  well  as 
that  which  is  under  inquiry,  the  evidence 
must  not  be  admitted,  unless  they  are  felo- 
nies of  the  same  kind,  so  connected  that  they 
cannot  be  separated.  Here,  the  offences 
were  not  of  the  same  kind  ;  and  were  not 
connected.  The  prisoner  might  have  been 
indicted  separately  for  each  taking  ;  and  he 
may  yet  again  be  indicted  for  some  of 
them.  If  he  should  be  so  indicted,  how 
can  he  plead  autrefois  convict  ?  He  cannot 
tell  to  which  the  present  conviction  applies ; 
for  neither  the  record  nor  the  evidence  as- 
sists him.  The  evidence  respecting  the 
sixpence  ought  not  to  have  been  admitted. 
It  had  nothing  to  do  with  the  indictment ; 
it  is  without  precedent  that  a  charge  of 
stealing  one  aggregate  sum  should  be  al- 
lowed to  be  proved  by  evidence  of  several 
distinct  takings  of  smaller  amount.  With- 
out this  evidence  there  would  not  have  been 
enough  to  convict  the  prisoner.  He  was 
shopman — had  the  care  of  the  till ;  it  was  a 
part  of  his  business  to  give  change,  and  he 
might  have    given    change  with  his  own 

.  money,  so  as  to  be  entitled  to  those  shillings. 
The  case  of  Rex  v.  Tayfor(l)  shows  that 
in  such  a  case  as  the  present  the  Court  will 
grant  relief. 

Mr.  C.  F.  Williams  and  Mr.  Coleridge, 
contra,  were  stopped. 

The  Court  said,  they  had  no  doubt  upon 
the  subject.     All  the  circumstances  attend- 

,  ing  each  case  should  appear  in  evidence  for 
the  consideration  of  the  jury ;  though  of 
course  it  ought  not  to  be  allowed  to  go  into 
evidence  of  one  distinct  and  unconnected 
felony,  upon  an  indictment  for  another.  'The 

(1)  t  Leieb,  977  •  3  Bos.  fc  PuL^96. 
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"whole  of  the  evidence  in  this  case  was  the 
history  of  one  transaction.  When  a  man 
was  tried  on  an  indictment  for  obtaining 
money,  by  charging  a  man  with  an  offence ; 
the  prisoner's  conduct  throughout  the  whole 
transaction  was  fully  gone  into,  though  he 
might  have  charged  the  prosecutor  several 
times.  In  this  course  of  proceeding  there 
was  nothing  of  which  the  prisoner  had  any 
cause  to  complain. 

The  counsel  for  the  prosecution  offered 
affidavits  in  aggravation  of  punishment ; 
bat  the  Court,  on  reference  to  the  Master, 
said  it  was  not  the  practice  to  receive  affi- 
davits in  cases  of  felony. 

The  prisoner  was  then  brought  round  to 
the  front  of  the  bar,  and  called  up  for  judg- 
ment. He  knelt,  and  prayed  the  benefit  of 
clergy  ;  and  was  thereupon  sentenced  to  be 
transported  for  seven  years. 


1826 
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THE  KINO    V.  THS  JUSTICES 
OF  SUFFOLK. 


Mandamus — Stopping  up  Footway, 

1 .  The  Court  will  not  issue  a  peremptory 
mandamus  to  enroll  an  order  of  sessions,  in  re- 
spect to  which  there  is  an  allegation  of  fraud ; 
but  will  enjoin  the  inferior  Court  to  hear  and 
determine  upon  the  merits  of  the  question. 

2.  And  accordingly,  upon  a  rule  for  a 
mandamus  to  compel  the  Sessions  to  enroll  an 
order  of  petty  sessions,  for  stopping  up  a 
footway,  there  being  fair  ground  for  believing 
that  many  persons  had  been  misled  by  the 
published  description  of  the  footway,  and  had 
therefore  neglected  to  give  notice  of  appeal, 
the  Court  made  a  rule  to  let  in  the  appeal. 

In  this  case,  a  rule  nisi  had  been  obtained 
for  a  mandamus,  commanding  the  Court  of 
Quarter  Sessions  to  confirm  and  enroll  an 
order  of  justices  (under  the  acts  13  Geo.  3. 
c.  78.  and  55  Geo.  S.  c.  68.)  for  stopping  up 
a  certain  bridle- way  and.  footway. 

Mr.  B.  Andrews,  in  showing  cause  upon 
affidavits,  contended  that  a  mandamus  ought 
not  to  issue,  nor  the  order  to  be  enrolled,  on 
two  grounds ; — first,  that  the  special  ses- 
sions at  which  the  order  had  been  made, 
was  not  duly  convened ;  and  secondly,  that 
deceit  had  been  practised,  to  prevent  any 
appeal  against  it.     The  statutes  whence  the 


special  sessions  derived  authority,  required 
that  all  the  magistrates  acting  in  and  for 
the  division  should  receive  notice,  and  that 
the  notice  should  be  given  by  the  high 
constable  or  other  proper  officer.*  The 
mere  posting  up  of  the  notice  was  not  suffi- 
cient, but  it  was  necessary  to  serve  it  upon 
every  magistrate.  This  had  not  been  com- 
plied with  in  the  present  case,  for  Lord 
Euston,  a  magistrate  coming  within  the 
description  referred  to,  was  not  so  served. 
Neither  were  the  other  magistrates  regu- 
larly served,  as  the  notices  were  given  to 
them  by  attorneys'  clerks,  who,  (although 
the  statement  of  this  being  the  usual  mode 
of  service  of  notice  were  correct,  which  was 
denied,)  after  the  decision  in  The  King  v. 
the  Justices  of  Surrey, (I)  would  certainly 
not  be  deemed  to  come  within  the  meaning 
of  the  words  "  other  proper  officer."  The 
chief  objection  however  was,  that  in  the 
notice  of  the  order  for  stopping  up  the  foot- 
path, it  had  been  intentionally  misnamed 
and  misdescribed,  whereby  many  of  tne 
parties  who  were  interested  in  its  conti- 
nuance, although  they  saw  and  read  the 
notice  in  the  newspapers,  by  the  road-side, 
and  on  the  church  door,  were  ignorant  that 
it  applied  to  the  footpath  in  question,  and 
remained  in  this  ignorance  until  too  late  to 
appeal.  It  was  described  as  proceeding  in 
an  easterly  direction,  from  Hanstead  to- 
wards Nowton,  and  as  commonly  known  by 
the  name  of  Hencok  Lane  ;  whereas  the 
real  direction  is  different,  and  it  has  never, 
until  so  called  in  the  notice,  been  known  by 
any  name  but  that  of  Cut-throat  Lane. 

Mr.  Alder  son,  contra,  distinguished  the 
present  case  from  that  of  The  King  v.  the 
Magistrates  of  Surrey.  There,  the  chief 
constable  had  not  even  signed  the  notice, 
which,  on  that  account,  was  held  not  to  be 
given  in  the  way  enjoined  by  the  statute. 
It  was  not  intended  that  he  should  be  com- 
pelled to  travel  the  county  personally  to 
serve  every  magistrate,  nor  that  every  ma- 
gistrate should  be  served.  The  mandamus 
ought  to  issue,  as  no  appeal  had  been  made 
against  the  order,  nor  had  the  Quarter  Ses- 
sions given  any  reason  why  they  refused  to 
confirm  it. 

The  Court  concurred  with  Mr.  Alderson, 
in  thinking  that  service  of  notice  by  the 

(1)  5Barn.&Cress.2U;  4  Law  Joura.K.B.Stttf. 
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chief  constable  in  person  was  BOt  necessary. 
They  were  not  disposed,  however,  to  shut 
out  the  question  of  merits  by  a  peremptory 
mandamus,  and  therefore  made  the 

Rule  absolute  to  enter  the  application 
which  has  been  made  for  enrolling  and 
confirming  the  order,  and  to  hear  and 
determine  the  said  application. 


Nov, 
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THE  KINO  V.  MU8SON. 


Borough  Jurisdiction — County  Fund. 

1.  Whete  borough  magistrates  have  a 
concurrent  jurisdiction  with  county  magis- 
trates, they  may  commit  to  the  county  gaol 

for  trial,  and  may  command  that  the  prisoner 
be  brought  before  their  borough  jurisdiction 
for  trial,  provided  the  place  within  their  ju- 
risdiction, and  in  which  the  offence  is  charged 
to  have  been  committed,  contributes  to  the 
county  rate. 

2.  Borough  magistrates,  acting  exclu- 
sively for  their  borough,  which  does  not  con- 
tribute to  the  county  rate,  and  concurrently 

for  the  liberties  of  the  borough,  which  do  con- 
tribute to  it,  may  make  the  usual  order  on  the 
county  treasurer  for  expenses  incurred  on 
prosecutions  touching  offences  committed 
within  the  contributory  liberties. 

This  was  an  indictment  against  the  de- 
fendant, as  keeper  of  the  gaol  of  the  county 
of  Leicester,  for  a  misdemeanor  in  refusing 
to  deliver  up  to  John  Brooks,  one  of  the  con- 
stables of  the  said  borough  and  the  liberties 
thereof,  pursuant  to  an  order  of  the  Court 
of  Quarter  Sessions  of  the  said  borough 
and  liberties  then  sitting,  one  Mary  Lovett, 
then  in  the  defendant's  custody  in  the  said 
gaol,  for  the  purpoie  of  the  said  Mary  Lo- 
vett's  being  conveyed  by  the  said  John 
Brooks  to  the  said  Court  of  Quarter  Ses- 
sions of  the  said  borough  and  liberties,  there 
to  take  her  trial  upon  a  bill  of  indictment 
for  felony,  found  againt  her. 

And  in  another  count,  the  oiVar  was  to 
the  gaoler  personally  to  bring  up  the  pri- 
soner for  trial,  or  to  cause  her  to  be  brought 
up. 

The  indictment  came  on  to  be  tried  before 
Mr.  Justice  Holrovd,  at  the  last  Leicester- 
shire  Summer  Assizes,   when  a  verdict  was 


taken  for. the  Crown,  subject  to  the  opinion 
of  the  Court  on  the  following 

CASE. 

Leicester  is  an  ancient  borough  and  body 
corporate  ;  and,  in  the  4  Edw.  4,  the  King, 
by  letters  patent  granted  to  the  borough, 
(inter  alia)  that  the  mayor  and  four  of 
the  most  discreet  burgesses,  together  with 
the  recorder,  should  be  justices  of  the  peace 
within  the  said  borough,  and  the  precincts 
and  limits  of  the  same  boroughs,  to  hear  and 
determine  felonies,  trespasses,  and  other 
misdemeanors ;  with  a  clause  of  man  sstre- 
mittant  as  to  the  justices  of  the  county. 

In  the  20  Hen,  7.  the  King,  reciting  by 
inspexiraus  the  above  charter,  granted  that 
the  mayor  for  the  time  being,  and  four  of 
the  burgesses  should  be  justices  within  the 
said  borough,  and  the  suburbs  and  pre- 
cincts of  the  same,  (whereof  the  recorder 
should  be  one,)  and  that  they  should  have 
power  to  hold  sessions,  and  to  inquire  o£ 
hear,  and  determine,  all  treasons,  murders, 
and  other  felonies ;  with  a  non  intromittant 
clause. 

Afterwards,  Queen  Elisabeth  on  the  lstof 
June  in  the  41st  year  of  her  feign,  granted 
a  new  cliarter  to  the  borough  of  Leicester, 
by  which,  among  other  things,  she  granted 
that  Leicester  should  be  a  free  borou  h 
and  a  corporation,  by  the  name  of  the 
mayor,  bailiffs,  and  burgesses ;  and,  that 
the  mayor,  recorder,  and  the  four  last  alder- 
men who  served  the  office  of  mayor,  should 
be  justices  of  the  peace ;  and  power  was 
given  them  to  act,  not  only  within  the 
borough,  but  within  the  liberties  and  pre- 
cincts of  the  same.  But,  in  (his  charter 
there  was  a  saving  clause,  saving  to  aM  and 
singular  bodies  corporate  and  politic,  and 
all  other  persons,  au  rights,  liberties,  pre* 
eminences  and  jurisdictions  whatsoever, 
other  than  those  granted  to  the  said  mayot, 
bailiffs,  and  burgesses. 

The  borough  of  Leicester  at  present  ex- 
tends into  six  parishes,  via.  St.  Martin's, 
St.  Nicholas,  All  Saints,  St.  Margaret's, 
St.  Mary's,  and  St,.  Leonard's.  Of  these 
the  three  first  are  wholly  comprised  within 
the  ancient  limits  of  the  borough,  over  which 
the  borough  magistrates  have  exclusive  ju- 
risdiction ;  but  the  latter,  viz.  St.  Marga- 
ret's, St.  Mary's,  and  St.  Leonard's,  are 
situate,  partly  within  those  limits  and  partly 
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,  without  them,  and  within  the  county  of  Lei- 
center  ;  those  parts  so  situate  without  the 
borough  and  within  the  county  are  called 
"  The  Liberties  of  the  Borough."  And  it 
is  over  these  parts  of  the  county  that  the 
above-mentioned  charter  of  Que$n  Eliza- 
beth gives  to  the  justices  of  the  borough  a 
jurisdiction,  which,  in  the  year  1789,  in  the 
case  ofBlankley  v.  tVinstanUg,  (1)  was  de- 
termined to  be  concurrent  with  that  of  the 
justices  of  the  county. 

The  felony  charged  in  die  indictment  was 
committed  within  that  part  of  the  parish  of 
St.  Margaret  called  "  the  Bishop's  Fee." 
which  is  situate  in  the  county  of  Leicester., 
without  the  borough,  but  within  the  liber- 
ties aforesaid ;  a  district  over  which  the 
county  and  borough  Justices  have,  as  above 
stated,  a  concurrent  jurisdiction. 

The  justices  of  the  borough  have  uni- 
formly, since  the  charter  of  Queen  Elisa- 
beth, exercised  jurisdiction  over  those  parts 
of  the  county  so  called  "  The  Liberties  of 
the  Borough,"  both  in  and  out  of  sessions, 
committing  and  trying  at  the  Borough  Ses- 
sions prisoners  for  offences  committed  with- 
in the  same.  Such  offenders  have  been 
hitherto  committed  for  trial  in  the  borough 
gaol ;  and,  since  the  year  1820,  after  their 
conviction  at  the  Borough  Sessions,  have 
in  several  instances  been  sent  in  execution 
of  their  sentences  to  the  County  House  of 
Correction,  and  received. 

There  is  a  rate,  in  the  nature  of  a  county 
rate,  raised  for  the,  borough,  which  was  first 
imposed  in  1768,  to  which  those  who  re- 
side within  its  ancient  limits  only,  contri? 
bute.  The  inhabitants  of  the  liberties  paid 
their  share  to  this  rate  until  the  year  1815, 
when  it  was  decided  in  the  case  of  Bate* 
v.  fVi*stankyy  (2)  that  they  were  not  liable 
to  do  so,  since  which  time  tjhey  have  con- 
tributed only  to  the  county  rate,  and  pay 
nothing  to  that  raised  for  die  borough. 

There  is  a  treasurer  appointed  for  the 
borough,  but  he  does  not  receive  any  rate 
raised  on  the  inhabitants  of  the  liberties. 

There  is  no  separate  treasurer  fur  the 
liberties,  nor  has  any  rate  ever  been  made 
lor  them  as  distinct  from  the  rest  of  the. 
county,  but  the  general  county  rate  extends 
to  and  includes  those  districts,  and   the 


(1)  3  Term  Rep.  t?9. 

(*)  4  Maufe  wad  Selw.  4*9. 


county  treasurer  receives  the  rate  lor  them 
as  parts  of  the  county  at  large. 

Since  the  year  1818,  the  expense*  of 
prosecutions  at  the  Borough  Sessions  for 
offences  committed  within  the  liberties, 
have  been  ordered  by  the  Borough  Sessions 
to  be  paid  by  the  county  treasurer  out  of 
the  county  rate;  and,  until  a  recent  in- 
stance, now  awaiting  the  judgment  of  this 
Court,  such  orders  have  been  obeyed* 

There  is  an  ancient  gaol  for  the  borough, 
and  there  is  also  a  house  of  correction  in 
the  borough,  supported  by  the  rate  raised 
upon  those  who  reside  within  the  ancient 
limits  of  the  borough,  to  which  rate  the  inr 
.habitants  of  the  liberties  contribute  no- 
thing; and  there  is  also  a  gaol  and  bouse 
of  correction  for  the  county,  supported  by 
the  county  rate,  to  which  the  inhabitant*  of 
the  liberties,  as  part  of  the  county,  con- 
tribute. 

The  custody  of  the  borough  gaol  belongs 
to  an  officer  called  "  the  Bailiff  of  the 
Borough,"  who  anciently  was  appointed  by 
the  King,  in  his  capacity  of  Duke  of  Lan- 
caster ;  but  the  appointment  of  which  officer 
was  granted  to  the  corporation  by  King 
James  the  First. 

There  is  a  clerk  of  the  peace  for  the  bo- 
rough, the  appointment  of  which  officer  was 
also  granted  by  King  James  to  the  corpo- 
ration, and  he  acts  as  such  over  the  liberties, 
in  all  cases  where  the  borough  magistrates 
exercise  their  jurisdiction  over  them. 

There  is  also  a  clerk  of  the  peace  for  the 
county,  which  includes  tine  liberties  as  above 
stated ;  the  same  being  part  of  the  body  of 
the  county. 

The  defendant  is  keeper  of  His  Majesty's 
gaol  of  the  county  of  Leicester,  to  which 
office  he  is  annually  appointed  by  the  sheriff. 
[  On  the  6th  of  April  1825,  Mary  Lovett 
was  apprehended  for  a  felony  committed  in 
that  part  of  the  parish  of  St.  Margaret, 
commonly  called  "  The  Bishop's  Fee," 
which  is  situate  in  the  said  county  of  Lei- 
cester, without  the  borough,  but  within  the 
liberties  above  described,  being  the  felony 
charged  h\  the  indictment,  and  sent  for  such 
offence  to  the  gaol  of  the  county  of  Leicester, 
under  a  warrant  of  commitment*  by  Isaac 
Lovell.  esq.  one  of  the  justices  of  the  peace 
for  the  said  borough  and  liberties,  and  re* 
ceived  by  the  defendant  into  his  custody* 
under  the  said  warrant  of  commitment,  to 
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be  kept  in  the  said  gaol  until  the  next 
general  quarter  sessions  of  the  peace,  to  be 
holden  for  the  said  borough  and  liberties ; 
and  the  prosecutor  and  his  witnesses  were 
•severally  bound  over  in  the  usual  way  by 
the  said  justice,  to  appear  at  the  next  ge- 
neral quarter  sessions  to  be  held  for  the 
borough  and  liberties,  and  prefer  a  bill  of 
indictment,  and  give  evidence  against  the 
said  Mary  Lovett. 

•  The  next  general  court  of  quarter  sessions 
■for  the   said  borough  and  liberties,    was 

holden  on  the  7th  of  April  1825,  and  the 
prosecutor  and  his  witnesses  in  compliance 
with  their  recognizances  did  appear  at  such 
sessions,  and  a  bill  of  indictment  was  pre- 
sented against  the  said  Mary  Lovett  for  the 
said  felony  to  the  grand' jury,  then  impan- 
nelled  and  sworn,  and  returned  to  the  said 
court  a  true*  bill. 

The  two  orders  of  session  mentioned  m 
the  indictment  were  thereupon  made  and 
shown  to  the  defendant,  and  he  was  required 
by  the  one  to  deliver  up  the  said  Mary 
Lovett  to  the  said  John  Brooks,  one  of  the 
constables  of  the  said  borough  and  liberties, 
lor  the  purpose  of  her  being  conveyed  by 
the  said  John  Brooks  to  the  said  court  of 
quarter  sessions,  to  be  there  tried  upon  the 
bill  of  indictment  found  ;  and  by  the  other 
he  was  personally  required  to  bring  her  up 
for  that  purpose. 

The  defendant  refused  to  obey  these 
orders,  having  been  required  to  do  so  by  the 
magistrates  for  the  county  at  their  general 
quarter  sessions,  in  order  that  the  question 
of  the  power  of  the  borough  justices  to 
make  such  committals  to  the  county  gaol 
might  be  judicially  determined  ;  and  pur- 
suant to  such  order  of  the  county  magistrates 
he  kept  the  said  Mary  Lovett  in  his  custody, 
and  brought  her  up  for  trial  at  the  next  ge- 
neral quarter  sessions  holden  for  the  county, 
when  she  was  discharged  by  proclamation, 
without  having  been  tried  for  the  felony  for 
which  she  was  so  committed,  no  one  appear- 
ing at  such  sessions  to  prosecute  her  for  the 
offence  for  which  she  was  committed. 

•  The  question  for  the  opinion  of  thejCourt 
was,  whether  the  defendant  as  keeper  of 
His  -Majesty's  gaol  for  the  county  of  Leices- 
ter, was  bound  to  obey  the  above  orders  of 
the  borough  court  of  quarter  sessions ;  if 
lie  was,  the  verdict  to  stand ;  if  not,  a 
verdict  of  Not  guilty  to  be  entered. 


Mr.  Goulburn  for  the  Crown.-^The  case 
for  the  prosecution  may  be  stated  by  a  mere 
reference  to  the  case  of  Rex  v.  Amost($) 
upon  which  the  prosecutors  rely.  That  was 
an  indictment  against  the  keeper  of  a  county 
gaol  for  refusing  to  bring  up  a  prisoner, 
committed  by  a  magistrate  for  the  borough 
of  Liverpool  for  trial,  at  the  sessions  for  the 
borough.  The  gaoler  refused  to  bring  up 
the  prisoner  for  trial  at  the  borough  sessions; 
and  the  Court  decided  that  the  borough 
justices,  in  cases  where  their  jurisdiction  was 
concurrent  with  that  of  the  county  justices, 
had  a  right  to  commit  to  the  county  gaol, 
and  to  order  the  prisoner  to  be  brought  be- 
fore them  for  trial.  The  statute  1 5  Geo.  2. 
c.  24,  which  placed  commitments  by  borough 
magistrates  within  their  jurisdiction  on  the 
same  footing  with  those  of  the  county  ma- 
gistrates, was  a  declaratory  law,  and  was 
passed  only  to  remove  doubts.  In  The 
King  v.  Houghton,  (4)  Mr.  Justice  Abbott 
(the  present  Lord  Chief  Justice)  expressed 
it  as  his  opinion,  that  borough  magistrates 
had  the  power  mentioned  in  that  statute  at 
the  common  law ;*  though  of  course  the 
statute  put  an  end  to  all  doubt.  The 
present  case  is  simply  this : — as  to  the  bo- 
rough of  Leicester,  the  borough  magistrates 
have  an  exclusive  jurisdiction ;  as  to  the 
liberties  of  Leicester,  they  have  a  jurisdic- 
tion concurrent  with  that  of  the  county 
magistrates  ;  and  the  case  of  The  King  v. 
Amos  has  decided,  that  the  borough  magi- 
strates exercising  such  a  concurrent  juris- 
tion,  may  commit  to  the  county  gaol,  and 
order  the  prisoner  to  be  brought  before 
their  borough  jurisdiction  for  trial.  No 
sound  objection  can  be  made  in  respect  of 
-contribution  to  the  county  rate;  for,  al- 
though the  borough  does  not  contribute  to 
the  county  rate,  die  liberties  do  so  contri- 
bute. The  same  facts  appeared  in  the  case 
of  The  King  v.  Amos. 

The  Court  here  interposed ;  and  asked 
Mr.  Reader,  who  appeared  for  the  defen- 
dant, whether  he  intended  to  controvert  the 
case  of  The  King  v.  Amot. 

Mr.  Reader  admitted  that  he  did  not ; 
and  that  he  must  endeavour  to  distinguish 
the  present  from  that  case.  He  proceeded 
to  contend,  that  it  was  distinguishable  in 
this  respect.     Here,  the  borough  magis- 

2  Ban.  &  Aid.  533. 
5  Maufe  &  Sehr.  300. 
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grates  bad  by  tbeir  early  charter  an  exclu-  * 
sive  jurisdiction.  By  the  charter  of  Elua-. 
beth,  they  had  jurisdiction  over  the  liber- 
ties of  the  borough ;  but  there  was  a  saving 
clause,  saving  among  other  rights  in  general 
terms,  the  previous  jurisdiction  of  the 
county  magistrates.  But  here,  in  conse- 
quence of  the  intromittant  clause,  in  the  early 
charters,  the  county  magistrates  Would  have 
no  right  to  follow  a  prisoner  to  the  borough 
jurisdiction,  or  to  assist  in  the  trial.  In  the 
case  of  The  King  v.  Amos,  the  jurisdiction 
of  the  borough  magistrates,  and  that  of  the 
county  magistrates  was  concurrent  in  every 
thing :  concurrent  for  trial  as  well  as  for 
commitment.  In  the  Liverpool  case  there 
was  no  intromittant  clause  in  the  charter  to 
prevent  the  county  magistrates  sitting  on  the 
trial  of  prisoners.  -  It  must  follow  as  a  con- 
sequence, that  the  saving  clause  m  the  very 
charter  which  creates  the  jurisdiction  for  the 
liberties  must  be  a  saving?  fully  and  com- 
pletely, of.  all  the  previous  rights  of  the 
CQunty  magistrates  ;  and  no  act  can  be  al- 
lowed which  would  interfere  with  those 
rights,  or  abridge  their  previous  jurisdic- 
tion. If,  therefore,  the  borough  magistrates 
chose  to  commit,  the  person  they  commit 
must  be  tried  before  the  county  jurisdiction. 
If  it  be  held  otherwise,  the  saving  clause 
will  be  inoperative  as  to  the  rights  of  the 
county  magistrates ;  inasmuch  as  they  can- 
not go  into  the  borough  to  sit  on  the  trials : 
tHey  are  forbidden  by  the  intromittant 
clause. 

In  The  King  v.  Amos,  Mr.  Justice  Bayley 
adverted  to  the  convenience  of  construing 
the  15  Geo.  2.  c.  24,  so  as  to  prevent  ex- 
pense and  delay  by  the  unnecessary  remo- 
val of  prisoners  to  the  county  jurisdiction, 
probably  at  a  great  distance.'    Here,  no  in- 
convenience can  arise ;  for  the  county  ses- 
sions are  held  in  the  borough  of  Leicester; 
and  the  sessions  are  holden  quarterly,  both 
for  the  borough  and  the  county.    The  ques- 
tion is  however  important,  on  account  of 
the  new  law  which  gives  a  power  to  allow . 
expenses  of  prosecutions  for  misdemeanors  \ 
as  well  as  felonies.  The  borough  magistrates 
art  now  contending   for  a  pewer  over   a 
county  fund  to  which  they  do  not  contri-  ' 
bute ;  and  with  which   they  have  no  con-  . 
nexion  whatever.     The  liberties  undoubt- ' 
ecfly  contribute  to  the  county  fund  ;  but  the 
borough  magistrates,  who  how  seek  a  power 


to  draw  upon  it,  do -not  contribute.  .  The. 
case  of  Bates  v.  Winstanlev,  (which  is  re- 
ferred to  in  the  body  of  the  present  case,), 
decided  that  those  liberties  must  contribute 
to  the  county,  and  not  to  the  borough  fund  ; 
and  in  that  case,  Lord  Ellenborough  said, 
that  the  charter  merely  gave  the  borough 
justices  a  power  to  act  in  a  place  wherein 
they  could  not  act  before ;  but  did  not  take 
away  the  concurrent  rights  of  the  county 
magistrates.  The  liberties  are  a  part  of  the 
county ;  the  offences  there  committed  are 
county,  and  not  borough  offences.  The, 
proper  course  in. every  point  of  view  would 
be,  to  send  prisoners  charged  with  offences 
committed  in  this  part  of  the  county  to  the 
county  sessions.  The  expense  of  the  pro- 
secution, it  is  admitted,  must  be  borne  by 
the  county  fund ;  and  those  who  contribute 
to  it  are  the  persons  best  fitted  to  draw  upon 
and  to  control  it. 

Mr.  Goulburn  (in  reply)  was  stopped. 

The  Lord  Chief  Justice. — I  am  not  able  , 
to  find  any  substantial  distinction  between 
this  case  and  that  of  the  Liverpool  case,  the ; 
case  of  The  King.  v.  Amos — the  distinction 
in  fact  is  this :  that  in  the  Liverpool  case, . 
the  whole  district  was  subject,  was  parcel 
of  the  borough,  and  parcel  of  the  county . 
also,  so  that  the  justices  of  the  borough 
had  not  an  exclusive  jurisdiction  in  any  part , 
of  the  district;  whereas  here,  in  point  of 
fact,  the  borough  justices  have  an  exclusive 
jurisdiction  in  some  part  of  the  district. 
Another  ground  that  has  been  relied  on,  is 
the  saving  clause.     Now  it  appears  to  me, 
the  effect  of  die  saving  clause  is  to  do  that 
very  thing  which  is  contended  for  on  behalf 
of  these  persons,  namely — to  give  the  con-  , 
current  jurisdiction.     By  one  clause  in  the 
charter,  the  district  is  placed  under  the  go-  , 
vernment  and  control  of  the  justices  of  the 
borough ;  and  then  follows  another  clause, 
saving  to.  all  other  persons  all  their  rights 
and  pre-eminences  which .  they  had  be/ore, . 
wjhich  saving  clause  will  have  the  effect  also 
of  reserving  to  the  justices  of  the  county 
tbe^ame  power  in. that  district  as. they  had 
before  ;  that  is  establishing  a  case  in  the  . 
two  classes  of  magistrates  Having  an  .equal 
authority  and  concurrent  with  each  other. 
That  being  so*  and  our  (^uty  being  only  to 
construe  the  charters,  we  are  bound  to  say .. 
in  this  case,  as  we  did  \n  The  King  y.  Amos, 
they  Tia4  a  right"  to  commit*  W  the  county 
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gaol,  and  t6  call  on  the  county  gaoler  to 
bring  the  prisoner  before  them  for  trial.  It 
is  said,  that  this  will  lead  to  a  great  prac- 
tical inconvenience,  inasmuch  as  the  power 
of  awarding  the  costs  of  the  prosecution 
to  be  paid  out  of  the  county  rate,  will  be 
hereby  given  to  the  borough  justices,  who 
are  not  contributing  to  the  county  rate. 
That  consequence  certainly  will  follow. 
Whether  that  is  an  evil  of  any  magnitude,  I 
am  not  able  to  say ;  if  it  be  au  evil  of  any 
very  great  magnitude,  application  must  be 
made  to  the  legislature,  for  it  is  not  in  the 
power  of  this  Court  to  alter  it.  The  judg- 
ment in  this  case  must  be  for  the  Crown. 

Mr.  Justice  Bay  ley. — I  am  entirely  of  the 
same  opinion.  Part  of  the  borough  is  ex- 
clusive, part  of  the  county  is  exclusive ; 
here  is  an  additional  quantity,  which  is,  if 
I  may  use  the  expression,  middle  land,  over 
which  the  county  justices  have  jurisdiction, 
and  over  which  the  borough  justices  have  a 
concurrent  jurisdiction  also;  and  I  think  the 
fair  meaning  of  the  statute  of  the  charter  of 
the  41st  of  Elizabeth,  is,  that  the  mayor 
and  justices  of  the  borough  shall  have 
within  the  additional  limits  exactly  the  same 
rights  which  the  county  justices  had  ;  and 
1  think  one  of  those  rights  is  the  power  of 
trying  at  the  sessions  the  persons  who  may 
commit  offences  within  those  limits. 

Mr.  Justice  Litttedale  concurred. 

Judgment  for  the  Crown. 


he  could  not  therefore  oppose  the  motion 
of  judgment  for  the  Crown. 

Judgment  for  the  Crown. 


THE  U9G  V.  0OOKE. 

This  was  an  indictment  against  the  Trea- 
surer for  the  county  of  Leicester,  for  re- 
fusing to  obey  an  order  of  the  court  of 
Quarter  Sessions,  for  the  borough  of  Leices- 
ter, and  the  liberties  thereof,  commanding 
him  to  pay  a  certain  sum,  ordered  by  that 
court  to  be  paid,  in  respect  of  a  prosecu- 
tion, for  an  offence  charged  to  have  been 
committed  within  the  liberties  of  the 
borough. " 

The  case  was  similar  to  die  last,  in  the 
question  which  it  raised  for  the  opinion  qf 
the  Court.  On  judgment  being  given  in 
that  case — 

Mr.  Reader,  who  was  for  the  defendant 
also  in  this,  observed,  that  if  the  Borough 
Sessions  had  power  to  try,  they  had,  of 
course,  power  to  make  such  an  order ;  and 


l  fi2fi     f  ™  *****  v*  ™  rowvnmF  or 

N        I      1     B1LSTOH,   nr    Ttt*    COCMTT    OF 
V4  f.     STAFYORO,  SESPOH  DENTS. 

Poet  Rotes — Mimet-*-Steam  Engine. 

A  stemm  engine,  used  for  the  purposes  of 
a*  iron-stone  msne,  is  not  ruteuhie  ;  it  being 
a  matt  of  the  mine,  which  is  not  itmif  rmie- 
ahk. 

Philip  Williams  and  others  appealed 
against  a  rate  made  for  the  relief  of  the 
poor  of  the  township  of  Bilston,  by  which 
they  were  rated,  amongst  other  things,  for 

"  Mine-Engine  and  Pit  :n 
Annual  value    -    -     17/.  15s.     OdL 
Amount  per  levy  -  8*.  10£dL 

upon  the  ground,  that  such  mine  engine  and 
pit  were  not  rateable  to  the  poor. 

The  engine  and  engine-pit  are  erected, 
sunk,  and  used,  by  Messrs.  Williams,  solely 
for  the  purpose  of  drawing  water  from  iron- 
stone mines  in  their  occupation.  Nothing 
is  raised  from  these  mines  except  iron- 
stone. 

The  Court  of  Quarter  Sessions  held,  that 
the  mine  engine  and  pit  were  not  liable  to 
be  rated,  and  ordered  the  rate  to  be  amended, 
by  striking  the  item  appealed  against  out 
of  the  rate,  subject  to  the  opinion  of  the 
Court  of  King's  Bench  on  the  question  of 
the  liability  as  to  this  item. 

Mr.  Russell  and  Mr.  Shutt,  against  thr 
rate. — There  is  no  statement,  in  this  case, 
that  any  profit  is  derived  from  the  mine, 
even  supposing  that  could  make  the  engine 
used  in  it  the  subject  of  a  poor  rate  ;  nor 
is  there  any  allegation  that  it  may,  by  pos- 
sibility, become  profitable,  if  let  to  a  tenant. 
In  every  case  where  machines  or  engines 
have  been  held  to  be  rateable,  they  have 
been  annexed  to  land,  or  a  house,  or  some- 
thing which  was  itself  rateable :  but  here, 
the  engine  is  ait  adjunct  or  appendage  to  an 
iron-stone  mine,  which  is  not  rateable. 
This  engine,  being  used  only  to  drain  the 
mine,  must  have  been  a  positive  change  and 
expense ;  and  therefore,  even  if  the  mine 
were  rated,  according  to  established  doc- 
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trines,  would  be  the  subject  of  deduction : 
Nolan's  Pear  Laws,  vol.  1.  p.  226,  and  the 
authority  there  cited.  The  pit  is  certainly 
not  rateable,  since  to  tax  the  pit  will  be 
really  and  literally  taxing  sunk  capital: 
Nolan's  Poor  Laws,  vol.  1.  p.  150.  If  this 
engine,  used  to  get  up  that  which  is  not 
the  subject  Of  taxation,  may  be  taxed — why 
may  not  the  subterranean  works,  and  all 
the  machines  employed  in  working  the  mines 
underneath,  be  equally  liable  to  the  tax? 
In  point  of  fact,  to  charge  this,  would  be  to 
fix  a  rate  upon  the  mine  itself;  and  the  law 
has  declared  that  such  a  mine  is  not  rate- 
able. The  ore  raised  is  the  only  source  of 
profit ;  and  from  no  other  fund  than  that 
derived  from  the  sale,  of  the  ore,  (which 
has  been  held  not  to  be  the  subject  of  taxa- 
tion,) could  this  tax  be  paid. 

Mr.  D.  F.  Jones  and  Mr.  Whateley,  con- 
tra. — The  present  qnestion  is  one  of  great 
importance  to  {he  county,  and  involves  a 
general  principle.  There  is  no  intention 
to  contend  that  iron  and  lead  mines  are 
rateable,  since  theiliteral  construction  given 
to  the  statute  of  Elizabeth  has  excluded  all 
but  coal  mines.  Considering,  however,  the 
immense  expense  incurred  by  parishes, 
from  the  additional  number  of  poor  thrown 
upon  them  by  the  working  of  mines,  the 
exemption  ought  not  to  be  carried  beyond 
the  line  of  authority,  nor  beyond  what  the 
reason  of  the  thing  admits.  It  is  not  ne-  ♦ 
ceasary  to  say,  that  this  is  rateable  as 
personal  property.  It  must  be  taken  as  a 
steam  engine  attached  to  the  freehold ;  and 
the  ground  of  so  considering  it  is,  that  it  is 
an  adjunct  to  the  land,  and  an  enhance- 
ment or  increase  of  the  value  of  the  land. 
Property  in  the  surface,  and  property  in 
the  mines,  may  be  in  different  parties  ;  an 
interest  in  the  surface  may  be  one.  thing, 
and-  an  interest  in  the  minerals  another. 
The  mere  circumstance,  therefore,  of  both 
happening  to  be  occupied  by  the  same  indi- 
vidual, cannot  discharge  the  land,  as  land, 
provided  it  be  the  subject  of  rateability  to 
the  poor.  The  occupiers  of  lead  or  iron- 
stone mines  are  sometimes  also  the  occu- 
piers of  a  coal  mine ;  that  coal  mine  being 
worked,  not  for  the  purpose  of  vending  its 
produce  to  the  public,  but  to  supply  steam 
power  to  work  the'  iron  or  lead  mine.  It 
might  be  said,  that  in  this  case,  the  coal 
mine,  though  simplictter  rateable,  by  being 
Suppl.  1827. 


used  as  a  sort  of  accessory  matter  to  the 
working  of  the  others,  would  become  ex- 
empt. The  point  was  considered  in  The 
King  v.  Cunningham,  (1)  and  that  decision 
shows,  that  where  the  fund  for  the  relief  of 
the  poor  would  be  benefited  by  the  profits 
of  the  coal  mine  when  in  the  hands  of  a 
third  person,  it  shall  be  equally  rateable 
when  held  by  the  same  party  who  occupies 
the  iron  or  lead  mines.  Every  thing  that 
is  an  adjunct  to  the  land,  if  it  enhances  the 
value  of  the  land,  is  rateable.  In  the  case 
of  The  King  v.  Hughes,  (2)  it  was  held,  that 
a  carding  engine,  used  to  carry  on  part  of 
the  process  in  a  cotton  manufactory,  in- 
creased the  value  of  the  land,  and  was  rate- 
able as  an  adjunct. 

[Mr.  Justice  Littledale. — I  will  tell  you 
how  steam  engines  are  rated.  Suppose  a 
man  had  a  steam  engine  upon  his  own  pre- 
mises, so  situated  as  to  be  able  to  draw  up 
water  from  two  adjoining  mines,  belonging 
to  two  sets  of  people,  and  they  paid  him  so 
much  an  hour,  that  would  have  nothing  to 
do  with  the  mines,  and  different  persons 
would  own  the  mines  from  those  who  owned 
the  steam  engine :  a  man  would  then  be 
rateable. 

Mr.  Justice  Bay  ley, — Supposing  a  party 
had,  in  the  conveyance  of  a  mine,  granted 
the  mine,  together  with  all  things  therewith 
used,  occupied,  and  enjoyed,  would  that 
have  conveyed  this  engine?  ] 

Not  unless  mentioned  under  the  word 
machinery.  By  a  devise  of  "  mines  in  the 
county  of  Stafford,"  the  machinery  would 
not  pass.  There  are  different  modes  of 
carrying  off  the  water  from  mines: — by 
means  of  a  steam  engine  immediately  over 
the  shaft ;  by  a  steam  engine  at  a  distance 
from  the  shaft ;  or,  by  a  level.  In  the  two 
latter  modes,  the  machinery  or  the  level 
may  pass  through  the  lands  of  other  per- 
sons than  those  who  hold  the  mines,  and 
the  value  of  those  lands  be  greatly  enhanced 
by  the  increased  rent  demanded  and  paid 
for  such  a  privilege.  The  profit  here  de- 
rived by  the  owner  of  the  land  is  a  profit 
resulting  from  the  working  of  the  mines ; 
and  the  improved  value  thus  given  to  them 
is  equally  beneficial  to  the  land.  The  mines 
are  here  taxed  indirectly  through  the  ma* 
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chinery,  in  the  same  manner  as  they  would 
be  were  the  steam  engine  now  in  question 
to  be  taxed.  Nor  can  it  be  supposed,  that 
the  purchase  or  occupation  of  these  lands, 
hy  the  owners  of  the  mines,  would  relieve 
them  from  the  rate  previously  paid. 

[Mr.  Justice  Bay  ley. ~- -There  are  many 
cases  in  which  a  mine,  though  not  rateable 
in  the  hands  of  the  owner  of  the  land,  if 
worked  by  an  adventurer,  will  be  rateable.] 

As  a  separate  property,  or  as  an  engine 
attached  to  a  coal  mine,  this  would  be  rrte- 
able.  It  is  an  expense  to  purchase  and 
keep  it  in  repair ;  and  if  there  are  good 
grounds  for  exemption,  or  to  make  it  a 
subject  of  deduction,  it  is  certainly  exempt. 
But  the  same  might  be  said  of  a  carding 
machine,  or  of  any  machine  employed  in 
a  manufactory ;  which,  however,  has  been 
held  to  be  rateable.  To  poor  rates  all  should 
contribute  according  to  their  ability ;  and 
if  the  Court  can  adapt  that  principle  to  the 
present  case,  the  charge  upon  this  engine 
will  be  confirmed. 

Mr.  Justice  Bayley. — This  is  a  very  plain 
case.  In  the  case  of  a  carding  engine, 
where  it  is  fixed  to  the  house,  it  enhances 
the  value  of  the  house  ;  it  is  part  and  par- 
cel of  that  house,  and  you  rate  it  according 
to  the  value  of  that  house  with  the  carding 
engine  in  it.  So,  in  the  case  of  a  canteen  ; 
they  rate  it  as  a  house.  A  house  having 
the  privilege  of  selling  exclusively  to  the 
soldiers  food  and  beer,  may  let  at  a  rent  of 
6251.  a  year ;  whereas  the  house,  uncon- 
nected with  that  privilege,  would  have  only 
let  for  261.  The  Court  have  decided,  that 
it  was  to  be  rated  according  to  the  rent  it 
paid,  because  it  was  the  rent  of  a  privileged 
house,  and  it  became  part  and  parcel  of  the 
value  of  the  house. 

Now,  here  is  an  engine  which  is  owned 
by  a  person  who  is  working  a  mine  upon 
his  own  land :  Is  it,  or  is  it  not,  parcel  of 
the  mine  ?  It  is  erected  for  no  other  pur- 
pose but  to  work  the  mine.  The  mine, 
one  may  reasonably  suppose,  cannot  be 
worked  without  it ;  and  the  occupier  of  the 
mine,  in  his  character  of  occupier  of  the 
mine,  is  not  within  the  statute  of  Elisabeth. 
If  the  occupier  of  the  mine,  as  such,  is  not 
within  the  statute  of  Elisabeth,  and  this  is 
to  be  considered  as  being,  as  substantially 
it  is,  part  and  parcel  of  the  mine,  he  is  not 
liable  to  be  rated  in  respect  of  it.     There 


is  a  thing  in  mines—- which  is  merely  putting 
the  point  in  a  different  view-— that  makes  it 
intelligible  to  show  the  principle  upon  which 
the  Court  is  proceeding  in  this  case.  In 
many  mines,  from  the  place  where  the  ore 
lies,  to  where  it  is  sent  out  of  the  mine, 
you  have  regular  iron  rail- ways — you  have 
a  rail-way  lying  upon  the  ground,  and  that 
enhances  the  value  of  the  ground.  For 
what  purpose  is  it  to  be  used  ?  For  the 
purpose  of  the  mine.  Would  you  rate  that 
rail-way  ?  You  say,  here  is,  in  this  mine, 
a  regular  road.  They  have  ten  different 
roads,  and  every  one  of  these  is  so  much 
the  more  valuable  because  they  have  iron 
attached  to  them.  You  cannot  rate  them 
as  roads  alone.  Great  expense  is  incurred 
upon  them,  and  the  value  is  increased  by 
the  expense  laid  out  upon  them.  In  prin- 
ciple, that  stands  exactly  upon  the  footing 
of  this  engine.  This  engine  is  only  a  mode 
of  carrying  away  the  water  from  the  mine ; 
and  the  road-way  is  only  to  carry  away  the 
ore.  When  once  you  can  establish  this  as 
an  adjunct  to  the  mine,  and  part  and  parcel 
of  the  mine,  the  person  can  only  be  consi- 
dered as  occupier  of  the  mine ;  and  in  his 
character  of  occupier  of  the  mine,  He  is  not 
liable  to  be  rated. 

Put  this  case  : — Suppose  you  conveyed 
the  mine,  instead  of  occupying  it,  would 
you  have  been  at  liberty  to  have  denied  die 
tenant  the  use  of  the  engine  ?  He  would 
have  had  a  right  to  have  said — "  I  expected 
to  have  the  mine  as  it  was ;  and  the  engine 
was  a  sine  qua  non>  without  which  it  wiH  be 
worthless.  If  I  were  not  to  have  the  engine, 
I  could  not  work  the  mine."  That  shows 
the  engine  is  part  and  parcel  of  the  mine. 
For  these  reasons,  I  am  of  opinion  the  deci- 
sion of  the  Sessions  is  right* 

Mr.  Justice  Holroyd. — I  am  of  opinion 
the  Sessions  did  right.  It  appears  to  me 
a  very  short  and  clear  point.  An  engine  is 
not  profitable,  but  burfhensorne,  except  aa 
it  regards  the  mine  itself.  It  renders  the 
mine  more  profitable ;  but  it  is  absolutely 
necessary  for  the  mine,  and  must  be  taken 
to  render  the  mine  more  profitable,  or  the 
party  would  not  work  it.  As  it  regards 
the  land,  without  the  mine,  it  is  a  burden, 
instead  of  a  profit,  to  the  party  himself  who 
erects  it  and  works  it  It  is  burdensome, 
except  as  profit  arises  to  him  fVora  the  mine ; 
and  the  profits  arising  from  the  nine  are 
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exempt  front  taxation  by  the  words  of  the 
statute  of  Elisabeth. 

Mr.  Justice  Littlcdaie.—l  am  entirely  of 
the  tame  opinion. 

Order  of  Sessions  confirmed. 


1826. 
Nov 
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Highway  Act — Appeal. 


TflU  KING  V.  THZ  JUSTICES  Of 
0OMBR8BT8HIft8. 


1.  In  general,  appeal  ties  to  the  sessions, 
against  acts  done  by  magistrates,  in  pursu- 
ance <of  the  Highway  Act,  (13  Geo.  3.  c.  78,) 
and  therefore  certiorari  does  not  lie. 

2.  But  where  the  special  sessions  attorned 
a  surveyor's  accounts,  which  had  not  been 
previously  submitted  to  one  magistrate,  (ac- 
cording to  section  48,) — it  was  held,  that 
they  weans  mtmetine  in  pursuance  of  the  act ; 
that  they  wont  mctmg  without  jurisdiction  ; 
and  a  certiorari  was  therefore  granted,  and 
then*  order  quashed. 

In  Hilary  term  1825,  Mr.  Campbell  ob- 
tained a  rule  to  show  cause  why  *  certiorari 
afaould  not  issue,  to  remove  into  this  court 
the  proceedings  of  a  .special  sessions,  held  in 
October  1824,  at  Winacorabe,  in  the  county 
of  Somerset,  for  the  Wrington  division  of 
that  county.  The  object  was  to  bring  be- 
fore the. Court  the  accounts  of  the  surveyor 
of  highways,  which  had  been  allowed  at  the 
special  sessions,  not  Jiaving  been  previously 
allowed  by  one  justice,  according  to  the 
18  Geo.  3.  c.  78.  a.  48.  (Highway  Act.) 

In  Trinity  term  1825,  Mr.  Adam  showed 
cause,  and  contended  that  the  writ  of  cer- 
tiorari did  not  lie  in  this  case ;  that  it  lay 
only  m  cases  where  there  was  no  appeal  to 
the  seasions;  and  that  in  The  King  v.  the 
Justices  qf  St.  Albans,  (1)  it  had  been  de- 
cided, that  an  appeal  did  lie  to  the  sessions, 
in  respect  of  any  thing  done  by  the  justices, 
under  the  13  Geo.  8.  c.  78. 

Mr.  Campbell  (contra)  relied  upon  The 
King  v.  the  Justices  of  Yorkshire,  (2)  and 
The  King  v.  Mitchell,  (3)  as  showing  that 
no  appeal  lay  to  the  sessions  against  the 
allowance  of  the  accounts  of  a  surveyor  of 
highways ;  and  consequently,  that  the  re- 

(1)  3  Barn.  &  Crew.  698. 
(«)  5  Term  Rep.  619. 
(3)  lb.  701. 


medy  by  certiorari  remained.  But  supposing 
the  case  of  The  King  v.  the  Justices  qf  St. 
Albans  to  have  decided  that  such  an  ap- 
peal did,  in  general,  lie  ;  still,  in  the  present 
case,  it  was  contended  that  the  certiorari 
ought  to  he  granted;  because,  here,  the 
special  sessions  had  not  acted  in  pur- 
suance of  the  act.  They  had  no  jurisdic- 
tion ;  their  jurisdiction  being  qualified  and 
conditional :  they  were  not  to  act  in  special 
sessions,  until  the  accounts  had  beenJaid 
before  one  magistrate,  and  by  him  consider- 
ed to  be  doubtful,  and  to  require  consider- 
ation. 

The  Court  were  of  this  opinion ;  and  ac- 
cordingly 

Rule  absolute  for  certiorari. 

This  day  the  case  came  before  the  Court 
again,  upon  the-  return  to  the  certiorari. 
The  return  stated,  that  at  a  special  sessions, 
held  on  the  4th  day  of  October  1824,  for 
the  purpose  of  settling  and  allowing  the 
accounts  of  the  surveyors  of  highways, 
within  the  Wrington  division,  in  the  county 
of  Somerset ;  and  of  appointing  surveyors 
within  the  said  division,  the  magistrates 
made  an  order  in  the  surveyor's  books,  al- 
lowing his  accounts. 

The  order  was  set  out.  It  was  dated 
4th  October  1824 ;  signed  by  two  magis* 
trates ;  but  did  not  state  in  terms  that  they 
aat  in  special  sessions. 

Mr.  Campbell  having  obtained  a  rule  to 
show  cause  why  this  order  should  not  bo 
quashed— 

Mr.  Adam  showed  cause. — He  contend- 
ed that  it  did  not  appear  on  the  face  of  the 
order,  that  the  magistrates,  who  allowed 
it,  had  made  it  sitting  in  special  sessions ; 
that  the  fact  of  their  so  sitting  did  not 
vitiate  their  order  ;  and  that  it  would,  at 
all  events,  stand  as  an  allowance  of  the  sur- 
veyor's accounts,  by  each  of  the  magistrates 
who  signed  it.  This  would  satisfy  the 
words  of  the  section  (48)  of  the  Highway 
Act ;  because  the  allowance  by  one  magis- 
trate could  not  be  prejudiced  by  the  pre* 
aence  and  assent  of  another. — But 

The  Court  held,  that  although  it  did  not 
appear  on  the  face  of  the  order,  it  appeared 
by  the  affidavits,  and  even  by  the  return  to 
the  certiorari,  that  the  magistrates  who  made 
it  sat  in  special  sessions.  They  had  no  au- 
thority to  do  so,  in  the  first  instance.     The 
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course  of  proceeding  was,  that  the  accounts 
should  first  be  laid  before  one  magistrate, 
(in  the  manner  prescribed  by  the  48th  sec- 
tion,) and  allowed  by  him  ;  or  if  he  thought 
proper,  kept  open  for  the  special  sessions. 
Here,  the  parties  had  proceeded  per  solium  ; 
and  by  doing  so,  they  had  deprived  those 
who  objected  to  the  accounts,  of  the  right 
of  appeal.  According  to  the  case  of  The 
King  v.  the  Justices  of  St.  Albans,  the  ap- 
peal lay  in  cases  where  the  act  complained 
of  was  done  by  the  justices  in  pursuance  of 
the  act.  Here,  they  had  not  so  acted  ;  and 
they  had  consequently,  though  unintention- 
ally, deprived  the  party,  who  said  he  was 
grieved,  of  his  right  of  appeal  to  the 
sessions. 

Order  quashed. 


1626 

Nov 


86.     > 

.  15.  3 

Coroner — Inquisition 


THE  KINO  V.  HUMPHREY 
XVBTT. 


1.  It  seems  that  an  inquisition,  touching  a 
death,  should  state  the  names  of  the  jurors  in 
the  body  of  the  inquisition. 

ft.  And  that  the  death  took  place  in  the 
county  in  which  the  inquest  is  held. — Sed 
quaere. 

An  inquisition,  taken  before  the  Coroner 
of  the  county  of  Bucks,  touching  the -death 
of  a  child  named  Elizabeth  Baldwin,  was 
returned  to  the  Court  by  certiorari. 

It  was  in  the  usual  form,  except  in  the 
particulars  hereafter  stated.  It  professed 
to  be  taken  "  upon  the  oath  of  the  several 
persons  whose  names  are  hereunder  writ- 
ten and  seals  affixed,  good  and  lawful 
men,"  &c* 

The  coroner  and  the  jury  had  all  put 
their  names,  and  seals  were  affixed ;  but, 
of  the  jury,  some  of  the  christian  names 
were  abridged ;  and  two  names  were  not 
completely  shown  at  all, — the  christian 
name  being  abridged  to  initial  only.  The 
inquisition  described  the  death  in  these 
words — "  That  the  said  Elisabeth  Baldwin, 
on  the  21st  day  of  May,  in  the  year  afore- 
said, (1824)  at  the  parish  (Wolverton)  and 
in  the  county  (Bucks)  aforesaid,  being  cros- 
sing the  King's  highway,  situated  in  such 
pariah,  it  so  happened  accidentally,  casu- 


ally, and  by  misfortune,  she,  die  amid  Elis- 
abeth Baldwin,  in  the  attempt  to  cross  such 
road,  was  suddenly  forced  to  and  against 
the  ground  by  the  leaders  of  a  certain  stage 
coach,  commonly  called  or  known  by  the 
name  of  the  Tally  Ho  Coach,  which 
passing  through  such  parish,  by 
whereof  she  was  so  much  bruised  and  other- 
wise injured  as  to  oocasion  her  death,  as 
to  languish  for  the  space  of  fifty-seven 
hours,  and  then  she  died."  It  then  went  on 
to  present  that  the  said  Elisabeth  Baldwin, 
in  manner  and  by  the  means  aforesaid, 
to  her  death ;  and  that  the  said  coach 
horses  were  moving  to  her  death,  and 
of  the  value  of  80/.,  the  property  of  and  am 
the  possession  of  Humphrey  Evett,  William 
Gilbert,  and  Company. 

To  this  inquisition  William  Evett  ap- 
peared, and  demurred ;  and  the  Master  of 
the  Crown  Office  joined  in  demurrer. 

Mr.  Campbell,  for  the  defendant  took 
several  objections  to  the  inquisition;  but 
the  principal  consisted  of  these: — First, 
that  the  inquisition  was  bad ;  for  not  set- 
ting out  in  the  body  the  names  of  the  jurors. 
Secondly,  that  there  was  no  venue  or  place 
which  gave  jurisdiction  to  the  coroner  to 
hold  the  inquest ;  it  not  appearing  that  the 
death  took  place  in  the  county.  Thirdly, 
that  it  was  not  alleged  that  the  deceased 
came  to  her  death  by  the  coach  or  the 
horses ;  but  merely  that  she  was  knocked 
down  by  the  leaders,  without  stating  what 
this  expression  meant;  and  that  without 
explanation,  it,  in  pointy  of  law,  did  not 
refer  to  either  the  coach  or  the  hones. 
He  premised  generally  that  deodsnds  were 
not  to  be  favoured.  They  had  been  fupctly 
described  by  Mr.  Justice  Foster  as  a  rem- 
nant of  superstition,  and  the  object  of  im- 
posing them  had  now  entirely  ceased.  To 
the  first  objection : — The  names  of  die  jurors 
ought  to  have  been  inserted  in  the  body  of 
the  inquisition,  according  to  the  general 
practice.  At  present  the  Court  do  not 
know  the  names  at  all ;  either  by  die  body 
or  the  foot,  of  the  inquisition :  some  of 
them  are  given  by  initials  only.  It 
be  said  that  the  names  of  the  jurors 
not  necessary  in  such  a  case ;  and  if  they 
are  necessary,  this  objection  alone  is  fatal. 
The  body  also  states  that  the  inquisition 
was  taken  on  the  oath  of  the  persons  whose 
names  appear ;  and  the  coroner  ia  one  of 


THB  DUTIES  OF  MAGISTRATES. 


37 


them ;  but  he  was  not  sworn.  To .  the  • 
second : — It  was  necessary  that  the  inquisi- 
tion should  show  that  the  death  took  place 
in  the  county  of  Bucks.  The  inquisition 
must  be  as  certain  as  an  indictment.  At 
the  common  law,  where  a  mortal  wound* 
was  given  in  one  county  and  the  party  died 
in  another,  it  was  matter  of  doubt  in  which 
county  the  oflender  should  be  indicted; 
but  this  was  remedied  by  %  and  8  Edw.  (J. 
c*  24.  s.  4,  which  declared  that  the  trial 
should  be  in.  the  county  in  which  the  death 
happened.  Here  the  deceased,  for  aught 
that  appears  by  the  inquisition,  might  have 
been  run  over  in  Buckinghamshire,  and  have  : 
died  in  another  county.  Nor  is  it  stated,  in 
legal  terms,  that  the  bruises  were  mortal. 
According  to  the  cases  in  Stdk.  377, 7  Mod. 
16,  and  2  Levinz,  140,  the  wounds  should 
be  expressly  stated  to  be  mortal;  the  same 
as  in  an  indictment  for  murder,  the  word 
"  murder"  is  indispensably  necessary ;  and 
no  form  of  words,  however  clear  and  ex- 
pressive, can  be  allowed  as  a  substitute. 
To  the  third  objection : — The  Court  cannot 
judicially  know  what  is  meant  by  the  word 
"  leaders."  They  are  not  to  be  called  upon 
to  adopt  the  phrases  of  the  day.  If  they 
are,  they  may  be  called  upon  to  expound, 
phrases  of  slang  and  cant,  which  may  find 
their  way  into  instruments  of  a  public  and 
important  nature.  The  leaders  do  not  of 
necessity  mean  horses ;  nor  is  it  said  in  the 
inquisition  that  they  do.  There  is  therefore 
no  fact  stated  to  warrant  the  conclusion, 
that  either  the  horses  or  the  coach  were 
the  moving  cause  of  the  death. 

Mr.  Ckitty  contra. — The  general  obser- 
vation cannot  apply  in  this  court.  The  im- 
posing of  deodands  is  as  much  a  part  of  the 
law,  as  the  provisions  which  give  protec- 
tion to  life  and  property ;  nor  is  it  to  be 
conceded  that  the  imposing  of  deodands  is 
not  beneficial  to  the  public.  As  to  all  the 
specific  objections,  it  may  be  observed,  that 
the  Court,  in  construing  instruments  like  the 
present,  are  not  bound  to  require  any  parti- 
cular form  of  words.  If  the  meaning  and: 
intent  be  clearly  expressed,  and  the  facts 
stated  with  sufficient  certainty,  they  will  not 
require  the  same  exactness  which  they  would 
in  a  plea  in  abatement.  Forms  are  not  to 
be  entirely  laid  aside ;  but  they  are  not  to 
be  refined  upon.  The  same  certainty  is 
not  requisite  for  an  inquisition  like  the  pre- 


sent as  for  an  indictment.  If  it  were  an 
inquisition  of  blood,  with  a  view  to  punish- 
ment it  might  be  different.  An  inquisi- 
tion for  a  deodand  does  not  require  so  much 
certainty;  nor  were  any  of  the  cases  which 
have  been  cited  cases  of  deodand.  To  the 
first  objection :— The  names  of  the  jurors  are 
not  necessary  to  be  given  in  the  body  of  the 
inquisition  ;  there  are  many  forms  in  which 
the  names  appear  at  the  foot.  The  full  sig- 
nature is  not  necessary.  The  inquisitions 
were  formerly  sealed  only ;  and  it  may  be 
sufficient  if  the  names  are  given  so  that  the 
objects  of.  them  could  be  ascertained  and 
summoned.  To  the  third :— The  court  may 
follow  the  language  of  the  day ;  and  are 
obliged  to  do  so  in  order  to  carry  on  public 
business.  It  is  impossible  for  any  person 
to  look  at  this  inquisition,  stating  that  the 
deceased  was  thrown  down  by  the  leaders 
of  the  coach,  and  not  to  understand  that  it 
means  the  leading  horses.  The  Court  there- 
fore should  not  be  called  upon  to  say  they 
do  not  understand  that  which,  in  common 
with  the  rest  of  the  people,  they  really  do 
and  must  understand.  To  the  second : — 
The  death  in  the  county  sufficiently  appears* 
The  mortal  bruises  were  received  there; 
the  dead  bodies  was  there ;  and,  by  presump- 
tion, the  coroner  had  sufficient  authority.  - 
If  he  had  not,  the  defendant  might  have 
pleaded  that  fact  to  show  that  the  inquisi- 
tion was  void. 

[Mr.  Justice  Bay  ley. — There  was  a  case 
once  in  which  the  coroner  of  a  verge  held 
an  inquisition ;  and  because  it  did  not  state 
that  the  death  was  within  the  verge,  the 
Court  held  it  to  be  bad.] 

That  was  the  case  of  a  particular  and 
limited  jurisdiction,  and  was  not  the  case  of 
inquisition  merely  for  a  deodand.  And  the 
coroner  of  the  county,  in  which  the  body  is 
found,  may  hold  the  inquisition. 

[Mr.  Justice  Bay  ley. — Do  you  contend 
that  if  a  man  were  killed  in  Kent,  and  re- 
moved to  Surrey,  that  a  Surrey  jury  might 
try  the  murderer?] 

That  would  be  the  case  of  an  offence 
committed,  and  charged  upon  an  indivi- 
dual who  is  to  be  put  upon  his  trial.  Here, 
no  offence  is  charged ;  and  no  venue  after- 
wards becomes  necessary. 

[Mr*  Ckitty,  in  this  part  of  the  argument, 
requested  that  it  might  stand  over  until  he 
had  had  an  opportunity  of  consulting  the 
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authorities.  He  was  confident,  either  that 
the  objections  could  be  answered,  or  that 
the  Court  might,  upon  precedents,  give 
leave  to  amend.  The  Court  acceded  to 
this ;  and,  on  a  subsequent  day,  Mr.  C kitty 
moved  for  a  rule  to  show  cause  why  the 
inquisition  should  not  be  amended.  He 
said  he  was  prepared  with  cases  to  show 
that  this  might  be  done ;  and  the  Court, 
upon  this  statement,  granted  a  rule  to  show 
cause. 

If  this  case  should  be  further  proceeded 
in,  it  will  be  again  noticed.  At  present, 
it  seems  to  be  understood  that  the  inqui- 
sition ought  to  have  given  the  names  t*f  the 
jury,  and  to  have  stated  that  the  death  took 
place  in  the  county.] 


.    >  Ex  parte  mart  anxb  martin. 


182& 
Nov.  16. 

Magistrate — Bastardy — Commitment. 

One  Justice  alone  is  not  authorized  to  com- 
pel a  woman  to  submit  to  examination,  re- 
specting  the  father  of  her  bastard  child:  norf 
on  her  refusal  to  be  examined,  to  commit  her. 

The  prisoner  was  brought  up  by  habeas 
corpus  from  the  house  of  correction  at  Pet- 
worth,  to  which  she  had  been  committed 
under  the  circumstances  detailed  in  the  fol- 
lowing 

CASE. 

Upon  a  complaint  made  by  the  clerk  of 
the  guardians  of  the  poor  of  the  parish, 
that  the  prisoner,  a  single  woman,  had  been 
delivered  of  a  bastard  child,  which  was 
likely  to  become  chargeable  to  the  parish, 
she  was  taken  before  a  justice  of  the  peace, 
to  be  examined  respecting  the  father.  She 
refused 'to  answer  questions,  or  to  give  any 
information,  and  persisting  in  this  resolu- 
tion, was  committed  to  the  house  of  correc- 
tion. The  child  had  not  become  charge- 
able ;  nor 'had  she  made  any  application  for 
relief. 

Mr.  Campbell  now  moved  the  Court  that 
the  prisoner  should  be  discharged  ;  ground- 
ing his  application  upon  several  objections : 
First,  that  the  magistrate  had  not  pro- 
ceeded on  the  complaint  of  any  lawful  of- 
ficer, a  clerk  of  the  guardians  o£  die  -poor 
not  being  an  ostensible  officer  of  the  parish. 
Secondly,  that  although  the  complaint  was, 
that  the  child  was  Uhely  to  become  charge- 


able ;  yet  the  magistrate  by  his  warrant  did 
not  affirm  that  complaint ;  that  he  did  not 
adjudge,  as  a  fact,  that  the  child  was  likely  to 
become  chargeable ;  nor  did  he  state  any 
one  circumstance  from  which  that  feet  was 
to  be  inferred ;  and  that,  without  the  esta- 
blishing of  this  fact,  the  magistrate  had  no 
right  whatever  to  insist  upon  examining  her. 
Thirdly,  that  one  magistrate  alone  was  not 
empowered  to  compel  a  woman  to  he  ex- 
amined ;  and  consequently,  could  not  oomr 
rait  for  refusal  to  be  examined.  The  case 
of  Wellerv.  Toke,  (1)  is  expressly  in  point; 
for  the  question  there  was,  not  whether  one 
magistrate  had  power  so  to  act,  for  it  was 
conceded  that  he  had  not :  neither  was  it 
there  a  question,  whether  a  magistrate  so 
acting  was  liable  to  an  action ;  for  it  was 
admitted  that  he  was ; — but  simply  whether 
he  was  entitled  to  notice  under  24  Geo.  2. 
c.  44.  The  point  as  to  the  magistrate  hav- 
ing no  fluch  power,  seems  to  have  been  there 
considered  as  beyond  all  question. 

Mr.  Russell  against  the  discharge. — For 
the  purpose  in  question  the  clerk  of  the 
guardians  of  the  poor  was  a  competent  offi- 
cer, and  the  magistrate  was  justified  in  pro- 
ceeding upon  his  complaint:  Rex  v.  Martyr 
andFulham.(2)  There  a  guardian  of  the 
poor  de  facto,  though  not  de  jure,  was  de- 
clared an  officer  sufficiently' authorised.  As 
to  the  second  objection,  it  is  not  necessary 
that  the  warrant  should  affirm  the  fact  that 
the  child  was,  or  was  likely  to  become, 
chargeable  to  the  parish ;  but  an  affirmation 
of  a  complaint  having  been  made  to  that 
effect,  is  sufficient  to  establish  the  power  to 
examine,  to  lead  to  a  conclusion  as  to  the 
fact,  and  to  legalise  the  warrant.  Admit- 
ting that  the  authority  of  one  magistrate 
does  not  extend  to  more  advanced  stages  of 
the  proceedings  in  eases  of  bastardy — that 
objection  does  not  apply  to  this,  which  is 
only  their  commencement.  In  proceedings 
of  this  nature  there  are  three  steps : — the 
first  to  ascertain  the  reputed  father  of  the 
child ; — the  second  to  affiliate  the  child  ;— 
and  the  third,  when  necessary,  to  punish 
either  or  both  of  the  parents,  for  disobedience 
of  any  order  made  by  the  magistrates. 
Examination,  then,  is  the  first  and  fewest  of 
these  steps,  and  may  be  entered  upon  by 
one  magistrate,  even  though  it  should  ap- 

(1)  9  East,  364. 
(1)  15  M.  55. 
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pear  that  either  or  both  of  the  succeeding 
steps  must  be  taken  by  two  magistrates. 
One  magistrate  may  have  the  power  to 
examine,  and  to  commit  in  case  of  refusal 
to  answer ;  although  he  may  be  incapable 
of  proceeding  to  the  other  two  succeeding 
stages — of  affiliation,  or  of  punishment  for 
disobedience.  The  act  49  Geo.  3.  c.  68. 
was  not  intended  (or  at  least  cannot  be  said) 
to  apply  to  cases  where  the  woman  has 
been  delivered ;  but  only  to  those  where 
*he  has  not  been  delivered,  and  where  she 
herself  makes  complaint,  and  declares  upon 
oath  who  is  the  father  of  the  child,  of  which 
she  is  pregnant.  It  may  be  deemed  there- 
fore unimportant,  whether  one  or  two  jus- 
tices be  in  such  a  case  necessary.  The 
6  Geo.  2.  e.  31.  however  expressly  gives 
authority  to  one  or  more  justices,  either  on 
the  complaint  of  the  woman,  or  other  infor- 
mation, to  take  the  examination,  and  to 
commit  in  default  of  finding  security.  The 
concluding  section  declares,  that  it  shall  be 
unlawful  for  any  justice  or  justices  to  com- 
pel a  woman  to  answer  any  questions  before 
the  shall  be  delivered  ;  whence  it  »  not  un- 
fair to  conclude  that  itftvr  her  delivery,  one 
justice  might  compel  a  woman  to  be  ex- 
amined. In  the  case  of  The  King  v.  the 
Inhabitants  of  Ravens  tone,  (8)  this  power  of 
one  magistrate  seems  to  have  been  undis- 
puted, for  had  any  doubt  been  raised  by 
the  parties,  or  suggested  by  the  Court,  it 
might  have  led  to  a  different  decision.  For 
the  present  object,  this  distinction  may  be 
made :  that  for  the  purpose  of  an  order 
two  magistrates  are  requisite,  but  for  the 
purpose  of  an  examination  one  is  sufficient. 
There  is  indeed  no  case  which  shows  die 
necessity  of  having  two  magistrates  merely 
for  an  examination. 

[Lord  Chief  Justice  Abbott.—One  ma- 
gistrate upon  the  woman's  complaint  may 
summon  the  man:  but  by  the  statute  of 
Elisabeth)  two  are  required  to  summon  her, 
and  one  has  no  authority  over  her.] 

If  a  magistrate  has  power  to  examine,  he 
has  power  to  enforce  that  examination ;  the 
one  follows  as  an  obvious  consequence  of 
the  other :  and  in  the  case  of  The  King  v. 
Jackson  and  another,  (4)  this  was  consider- 
ed by  the  Court  as  a  just  and  inevitable 
txmchision.  From  that  case  also  it  is  clear 
that  magistrates  have  the  right  to  commit 

(3)  5  Term  Rep.  373. 

(4)  1  Id.  653. 


until  the  paupers  shall  answer  questions. 
To  discharge  the  prisoner  would  in  fact  be 
to  repeal  the  statutes,  and  she  ought  there- 
fore to  be  remanded* 

Mr.  Campbell,  in  support  of  his  motion, 
repeated  his  first  objection,  that  from  the 
statute  6  Geo.  2.  one  magistrate  derived 
only  a  qualified  authority. 

No  decision  was  given  upon  his  other 
objections ;  but,  upon  this — 

The  Court  said  one  magistrate  has  no  au- 
thority, either  to  call  a  woman  before  him 
in  order  to  be  examined,  or  to  compel  her 
to  answer  questions.  The  act  6  Geo.  2. 
applies  only  to  a  complaint  made  by  the 
woman;  nor  is  it  necessary  to  say,  that 
because  one  magistrate  can  examine,  one  can 
therefore  compel  her  to  answer. 

Prisoner  discharged* 

Mr.  Russell  applied  to  the  Court  to 
prevent  any  proceedings  against  the  magi- 
strate for  false  imprisonment,  but  the  Court 
said  they  had  no  power  to  interfere. 
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Indictment — Perjury —  Variance. 

1.  It  seems  that,  in  an  indictment  for  per- 
jury, an  averment  that  the  person,  who  ad" 
ministered  the  oath,  Jtad  "  sufficient  andcom- 
petent  authority,"  is  sttfficient,  without  stating 
hew,  or  in  what  character  he  had  the  au- 
thority. 

2.  An  indictment,  setting  out  the  defen- 
dant's affidavit,  made  use  of  the  expression 
"for  securing  250&"  The  affidavit  stated 
"for  securing  the  repayment  of  250/." — 
Held,  to  be  no  variance;  the  meaning  not  being 
altered* 

3.  An  indictment,  setting  out  the  defen- 
dant's affidavit,  stated  a  particular  fact  to 
which  he  had  sworn;  and  it  then  proceeded  to 
falsify  the  fact,  and  to  assign  perjury  thereon* 

The  affidavit  stated  not  only  the  fact,  but 
certain  reasons  for  it : — Held  to  be  no  vari- 
ance, as  the  reasons  after  given  aid  not 
qualify  the  fact  itself,  or  alter  the  meaning* 

This  was  an  indictment  for  perjury.  The 
defendant  had  been  convicted  at  the  Lon- 
don sittings  after  the  last  Easter  term,  be- 
fore the  Lord  Chief  Justice,  and  was  now 
brought  up  for  judgment* 
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The  perjury  in  question  was  committed 
ill  an  affidavit  made  by  the  defendant,  to 
support  a  motion  for  a  rule  to  show  cause 
why  the  judgment  in  an  action  against  him- 
self, at  the  suit  of  one  Stevens  (the  prose- 
cutor), Bhould  not  be  set  aside.  That  affi- 
davit was  sworn  by  the  defendant,  who  was 
then  in  Whitecross-street  prison,  before 
Mr.  Chell,  who  had  been  appointed  a  com- 
missioner to  take  affidavits  in  this  court,  by 
persons  who  were  prevented  by  illness,  im- 
prisonment, or  otherwise,  from  attending 
the  court  or  either  of  the  judges. 

The  indictment  consisted  of  several 
counts. — The  first  stated,  that  the  defendant 
came  before  Foster  John  Chell,  gent.,  (but 
without  stating  who  or  what  Mr.  Chell  was) ; 
that  he  was  duly  sworn  before  the  said 
F.  J.  Chell,  "  he  the  said  F.  J.  Chell  then 
and  there  having  sufficient  and  competent 
power  and  authority  to  administer  the  said 
oath."  It  then  went  on  to  state  that  the 
defendant  being  so  sworn,  falsely,  wilfully, 
&c.  before  the  said  F.  J.  Chell,  as  such  com- 
missioner  as  aforesaid,  did  depose  and  swear 
so  and  so ;  although  the  fact  of  Mr.  Chell 
being  a  commissioner,  had  not  before  been 
mentioned. 

The  second  count  proceeded  to  set  out 
the  swearing  of  die  affidavit,  in  precisely 
the  same  manner  as  it  appeared  in  the  first. 
The  third  count  was  in  the  same  form,  ex- 
cept that  it  did  not  in  any  manner  speak  of 
Mr,  Chell  as  being  a  commissioner;  but 
stated,  generally,  that  he  had  sufficient  and 
competent  power  to  administer  the  oath ; — 
and  the  4th  count  introduced  the  assignment 
of  perjury,  in  terms  similar  to  the  second.. 

By  the  first  and  second  counts  it  appear- 
ed also,  that  the  defendant  in  his  affidavit 
(speaking  of  a  mortgage  and  warrant  of  at- 
torney,) stated,  that  they  were  for  "  securing 
the  sum  of  2501. :"  whereas  the  affidavit 
then  produced,  appeared  to  speak  of  them 
as  given  "  for  securing  the  repayment  of  the 
sum  of  t50l."  In  another  part  of  another 
count,  a  fact,  deposed  to  by  the  defendant 
m  his  affidavit,  was  set  out ;  and  the  fact 
itself  was  contradicted,  and  the  perjury  as- 
signed thereon  ;  but  when  the  affidavit  was 
produced  on  the  trial,  it  appeared  that  the 
defendant  had  not  only  stated  the  fact ;  but 
certain  reasons  after  wards,  accounting  for 
the  fact. 

•Mr.  Scarlett  and  Mr.  Gurney  were  now 
heard  on  the  behalf  of  the  defendant,  and 


moved  in  arrest  of  judgment-— They  con* 
tended  that  the  counts  did  not  show  that 
the  person,  who  administered  the  oath,  had 
any  lawful  authority ;  that  although,  i£  the 
oath  had  been  taken  before  one  of  the 
judges,  who  would  be  described  in  the  in- 
dictment by  name  only,  the  Court  might 
probably  take  judicial  notice  of  his  being  a 
judge,  and  having  competent  authority, 
(but  even  this  was  doubtful) ; — yet  they  con- 
tended no  such  inference  could  be  drawn 
in  the  present  case ;  and  for  aught  that  ap- 
peared to  the  contrary,  the  oath  was  ad- 
ministered by  a  person  who  had  no  lawful 
authority  to  do  so.  They  contended  also, 
that  the  words  "as  such  commissioner  as 
aforesaid?  could  not  aid  those  counts  which 
had  them ;  for  they  had  no  relation  to  any 
previous  matter  with  which  they  could  be 
reconciled ;  and  still  less  did  they  infer  that 
Mr.  Chell  was  a  commissioner  of  this  court ; 
for  he  might  be  a  commissioner  to  take 
affidavits  in  other  courts*  Upon  the  alleged 
variance  between  the  counts  and  the  evi- 
dence, they  submitted  that  it  was  a  fatal 
variance— first,  that  there  was  a  material 
difference  betweeen  "  payment "  and  "  re- 
payment ;"  and  secondly,  that  when  a  fact 
was  stated,  accompanied  by  certain  reasons, 
which  explained  and  accounted  for  it,  the 
whole  ought  to  be  given. 

The  Court  were  of  opinion  that  none  of 
the  objections  were  tenable.  First,  they 
said  that,  after  verdict,  it  must  be  presumed 
that  the  averment  of  sufficient  and  compe- 
tent authority  in  Mr.  Chell  was  borne  out' 
by  evidence.  Secondly,  that  as  the  sen- 
tence here  stood,  (though  it  might  not  be 
so  in  all  cases,)  there  was  no  material  dif- 
ference between  the  words  "  payment"  and 
"  repayment ;" — and,  thirdly,  that  the  set- 
ting out  of  the  fact  sworn  to  by  the  defen- 
dant, and  then  falsifying  the  fact,  was  suf- 
ficient, without  noticing  the  defendant's 
reasons;  though  if  it  couty  be  shown 
(which  it  was .  not  here),  that  the  reasons 
after  given  had  in  any  way  qualified  the  fact 
itself,  it  might  i>e  different ; t  because  the 
whole  meaning  and  context  should  Ije  taken 
together  .so  that  the  defendant  should  not 
be  prejudiced  by  any  partial  statement  of 
his  words. — They  therefore  passed 

Judgmentfor  the  Cranm,  and 
tence  upon  the  defendant. 
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FORD  V.   ABDY,  ESQ. 


Magistrate — Notice  of  Action. 

1.  A  notice  of  action  to  a  magistrate 9 
under  24  Oeo.  2.  c.  1.  must  fully  describe 
the  cause  of  action;  but  need  not  state  the 
form  of  action  intended  to  be  brought. 

2.  But  if  it  mention  one  form  of  action, 
the  plaintiff  cannot  resort  to  any  other,  even 
though  the  notice  show  that  the  mention  of 
that  particular  form  of  action  is  under  a 
mistake. 

This  was  an  action  of  trespass  against  a 
magistrate  for  the  county  of  Essex,  tried  at 
the  last  Assizes  for  that  county,  before 
Mr.  Justice  Holroyd.  It  is  not  necessary 
to  refer  to  the  subject  matter,  as  the  case 
turned  upon  the  question  of  notice;  but 
it  may  be  sufficient  to  observe,  that  the 
plaintiff's  case  did  not  convey  any  imputa- 
tion of  misconduct  against  the  magistrate. 
The  plaintiff  obtained  a  verdict,  subject  to 
a  question  reserved  by  the  learned  Judge, 
who  gave  leave  for  the  defendant  to  move 
to  set  aside  the  verdict  and  enter  a  nonsuit 
upon  the  following  ground  : — 

The  notice  to  the  defendant  before  action, 
according  to  24  Geo.  2.  c.  44.  s.  1,  was 
sufficient  in  describing  the  cause  of  action, 
according  to  language  in  ordinary  use  ;  but 
it  did  not  state  that  the  action  would,  in 
point  of  form,  be  trespass  ;  nor  did  it  state 
what  form  of  action  would  be  adopted ;  and, 
according  to  the  description  of  the  cause  of 
action  in  the  notice,  it  would  have  been  in* 
ferred  that  case  would  be  the  form  of  action, 
and  not  trespass.  Upon  this,  it  was  ob- 
jected by  the  defendant's  counsel  that  the 
notice  was  insufficient,  as  it  pointed  to  a 
form  of  action  different  from  that  which 
was  afterwards  pursued. 

Mr.  Ourney  now  renewed  the  objection, 
on  a  motion  to  set  aside  the  verdict.  He 
contended  that  the  words  of  the  statute, 
which  required  that  "  the  cause  of  action" 
should  be  "  clearly  and  explicitly  stated," 
had  not  been  satisfied.  It  was  necessary 
and  material  that  a  magistrate  should  know 
the  form  of  action  which  was  intended.  A 
knowledge  of  this  fact  might  have  some  in- 
fluence with  him  on  the  question  of  making 
amends,  or  of  the  amount  which  he  would 
offer.     He  might  take  a  different   course, 

Sitf  pl.  1B*7. 


according  to  that  which  would  be  taken  by 
the  plaintiff  in  the  form  of  his  action. 

The  Court,  however,  thought  the  motion 
was  sufficient.  The  object  of  the  act  was, 
that  the  magistrate  should  fully  and  fairly 
be  apprized  of  the  "  cause  of  action,"  in 
order  that  he  might  have  an  opportunity  of 
tendering  amends.  His  conduct  in  this 
respect  would  not,  and  ought  not,  to  be  in- 
fluenced by  his  merely  knowing  the  form 
of  action.  It  was  more  material  that  he 
should  know  the  "  cause"  of  action  than  the 
form,  which  was  comparatively  of  little 
consequence ;  but  which,  at  all  events,  was 
not  rendered  necessary  to  be  inserted  in  the 
notice. 

Rule  refused. 

[Note. — But  if  the  plaintiff,  by  his  notice, 
mentions  a  particular  form  of  action,  he 
cannot  depart  from  it :  Strickland  v.  Ward\ 
by  Mr.  Justice  Yates ;  referred  to  in  a  note 
to  Lovelace  v.  Curry.  (1)  In  that  case  the 
notice  was  held  to  be  bad,  for  describing 
the  action  as  an  "  action  on  the  case  for  false 
imprisonment  and  assault,"  whereas  the 
action  actually  brought  was  trespass  for 
assault  and  false  imprisonment ;  the  learned 
Judge  being  of  opinion  that  the  subsequent 
description  of  the  injury  could  not  cure  the 
previous  misdescription  of  the  form  of 
action.] 
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RKX  V.  SLYTHE. 


Corporation — Quo  warranto. 

1 .  In  general,  the  member  of  a  corpora- 
tion cannot  question  the  election  of  him,  for 
whose  election  he  had  himself  voted. 

2.  Though,  if,  at  the  time  of  the  election, 
the  voter  did  not  know  of  the  facts,  upon 
which  he  afterwards  seeks  to  impeach  the 
election,  he  may  avail  himself  of  them.  But, 
until  he  show  the  contrary,  it  will  be  pre- 
sumed thai  he  knew  of  all  facts,  which,  as 
a  member  of  the  corporation,  lie  ought  to 
Know. 

3.  When  a  person  has  a  good  title  to  a 
corporate  office,  and  is  admitted  before  a  per- 
il) 7  Term  Rep.  6S3. 
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son  who  is  a  presiding  officer  de  facto,  his 
title  cannot  be  afterwards  impeached,  even 
by  a  successful  impeachment  of  the  title  of 
that  presiding  officer. 

Mr.  Campbell  and  Mr.  Paiteson  showed 
cause  against  a  rule  obtained  by  Mr.  Solici- 
tor General,  calling  on  the  defendant  to 
show  cause  why  an  information,  in  the 
nature  of  a  quo  warranto,  should  not  be  ex- 
hibited against  him,  to  show  by  what  autho- 
rity he  claimed  to  be  a  burgess  or  freeman 
of  the  town  and  borough  of  Ipswich.  This 
was  obtained  upon  affidavits,  stating  that 
the  town  and  borough  of  Ipswich  was  a 
corporation  by  prescription,  and  was  known 
by  the  corporate  name  of  "  the  bailiffs, 
burgesses,  and  commonalty  of  the  town  and 
borough  of  Ipswich  ;"  and  that  the  corpo- 
ration consisted  of  a  high-steward,  two 
bailiffs,  a  recorder,  twelve  portmen,  twenty- 
four  common  councilmen,  a  town  clerk,  and 
an  indefinite  number  of  freemen  or  bur- 
gesses, who  were  admitted  as  such  in  right 
of  birth,  and  by  servitude  for  seven  years 
as  an  apprentice  with  a  freeman,  or  by  being 
presented  with  a  freedom  by  a  majority  of 
free  burgesses,  at  a  great  or  charter  court, 
to  be  constituted  in  the  manner  required  by 
the  immemorial  usage  and  custom  of  the 
borough.  The  affidavits  then  sought  to 
impeach  the  right  of  the  defendant  to  be  a 
freeman,  by  questioning  that  of  the  bailiffs, 
before  whom  he  was  admitted.  From  the 
course  which  the  argument  took,  it  will  not 
be  necessary  to  go  into  the  facts  which 
raised  the  question  of  the  title  of  these 
bailiffs.  The  argument  of  the  defendant's 
counsel  consisted  of  three  propositions  : — 

1 .  That  the  relator  (Monck)  was  estopped 
from  questioning  the  title  of  these  bailiffs, 
as  he  voted  for  them.  For  this,  The 
King  v.  Trevenan  (1)  was  an  authority  in 
point. 

%.  That  if  they  were  not  good  bailiffs  de 
jure,  they  were  bailiffs  de  facto ;  and  could 
therefore  admit  the  defendant  upon  an  in- 
choate right.  In  support  of  this  proposi- 
tion they  referred  to  The  King  v.  Lisle,  (2) 
where  the  Court  intimated  an  opinion,  that 
the  presence  of  a  mayor  de  facto,  who  had 
been  recently  prosecuted,  and  against  whom 


judgment  of  ouster  had  been  obtained,  was 
not  sufficient  to  authenticate  an  admission. 
Here,  the  bailiffs  were  acting  and  exercising 
the  office.  The  case  of  The  King  v.  Lisle  was 
referred  to  in  The  King  v.  Maiden,  (3)  and 
the  distinction  entertained  in  favour  of  an 
officer  de  facto.  So  in  Chudleigh's  case,{4) 
it  is  said,  "  admittances  which  a  disseisor 
makes  to  copyholders  of  the  manor,  are 
good  ;  for  these  are,  in  a  manner,  judicial 
acts,  and  shall  bind  the  disseisee."  Here, 
the  acts  were  of  a  judicial  character,  and 
the  freeman,  who  applies  to  be  admitted, 
cannot  be  expected  to  question  the  title  of 
the  corporate  officers  who  are  acting  de 
facto,  and  apparently  de  jure.  1  Kud  on 
Corporations,  451,  and  Cases  temp.  Hard. 
147,  are  to  the  same  effect* 

3.  That  the  bailiffs  in  question  were 
good  bailiffs.  (This  question,  however,  was 
not  gone  into  on  the  present  rule.) 

Mr.  Adam  (contra)  addressed  himself 
to  the  first  proposition  of  the  other  side. 
The  case  of  The  King  v.  Trevenan  does 
not  apply.  The  election  of  these  bailiffs 
has  since  been  declared  void  by  the  Court ; 
and  the  relator  therefore  only  follows  op  the 
act  of  the  Court.  It  would  undoubtedly 
be  different,  if  the  relator  were  now  the  first 
to  impeach  the  tide  of  these  bailifis,  for 
whom  he  had  himself  voted ;  but  the  Court 
has  declared  their  election  void.  Neither 
does  it  appear  that  the  relator  knew  at  the 
time  he  voted,  of  the  facts  which  rendered 
the  election  of  these  bailiffs  void ;  and  un- 
less he  knew  them  at  the  time  he  voted,  he 
is  not  precluded  from  now  impeaching  their 
title.  The  learned  Gentleman  was  then 
proceeding  to  the  second  proposition  ;  bat 
the  Court  seemed  to  be  against  him  on 
the  first. 

The  Lord  Chief  Justice. — It  has  gene- 
rally been  considered,  that  a  person  cannot 
be  heard  to  impeach  an  election,  in  which 
he  himself  has  concurred,  or  to  impeach  an 
election,  the  validity  of  which  depends  on 
the  previous  election  of  a  person,  in  whose 
election  he  has  concurred.  So  that  he  can- 
not impeach  it  directly  or  indirectly — that 
has  been  considered  as  the  general  rule. 


(1)  *  Barn.  &  Aid.  539. 
(?)  2  Stra.  1090. 


(3)  4  Burr.  9 140* 

(4)  1  Co.  Rep.  140. 
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In  the  case  of  The  King  v.  Trevenan, 
some  attention  appears  to  have  been  ap- 
plied to  the  question  of  fact,  namely,  whe- 
ther  the  person,  who    concurred    in    an 
election,  and  who  afterwards  came  as  a  re- 
lator to  impeach  that  election,  or  some- 
thing done  in  pursuance  or  prosecution  of 
it,  could  be  admitted  as  a  relator,  if  he 
were  ignorant  of  the  facts  upon  which  the 
invalidity  and  effect  of  the  election  was 
founded.     To  inquire  on  every  particular 
election,  whether  a  party  did  or  did  not 
know  what  took    place  in  the  borough, 
would  lead  to  a  great  deal  of  intricacy  and 
difficulty.     I  think  it  is  not  unreasonable 
to  say,  that  every  corporator  should  be  pre- 
sumed to  know  what  has  taken  place  in  the 
borough,  recently  before  the  time  at  which 
he  does  any  particular  act ;    whether  he 
be  resident  in  it  or  not,  he  shall  be  pre- 
sumed to  know,  unless  he  shows  that  he  did 
not  know  it.     Now  here,  the  present  re- 
lator undoubtedly  concurred  in  the  election 
of  Seecamp  and  another  person,  the  inva- 
lidity of  whose  election  is  made  the  founda- 
tion of  the  objection  to  the  persons  whose 
cases  are  now  before  the  Court.  It  is  clear, 
that  he  concurred  in  them  ;  the  question 
therefore  is,  whether  we  shall  allow  him  to 
bring  the  matter  before  us.     It  is  said  that 
he  did  not  concur  in  the  election — in  the 
intermediate  election,    the  election  under 
the  mandamus  ;  and,  peradventure,  he  may 
not  have  known  that  any  such  election  did 
take  place.     It  is  possible  he  may  not ;  but 
I  do  not  think  it  is  likely.     It  seems  to  me 
that  we  ought  to  presume,  (until  the  con- 
trary is  made  to  appear,)  that  he  is  ac- 
quainted with  the  facts  which  have  taken 
place    so  recently  in  the  corporation,  of 
which  he  himself  is  a  member.     Therefore, 
I  am  of  opinion,  that  the  present  application 
has  been  made  by  a  person  whom  we  ought 
not  to  hear ;  and  that  on  that  ground  the 
rule  should  be  discharged ;  but  I  wish,  in 
addition,  to  say  this,  (lest  what  I  now  say 
should  be  misunderstood,  or  should  have 
an  effect  I  do  not  mean  it  to  have,)  if  a 
person  should  concur  in  an  election  in  igno- 
rance of  any  circumstance  that  might  render 
it  invalid ;  and  if  that  person  should  after- 
wards come  forward  and  apply  to  the  Court 
to  set  aside  that  election,  stating  the  fact  to 
the  Court,  that  he  did  concur,  because  he 
was  then  ignorant  of  the  defect ;  that  that 


objection  has  been  since  brought  to  his 
mind  ;  and  if  he  conceives  it  important  to 
the  interest  of  the  borough,  that  that  ob- 
jection should  be  sifted,  and  the  validity  of 
that  election  be  now  properly  inquired  into, 
and  that  the  corporation  should  not  be 
allowed  to  go  on  with  bad  presiding  officers 
for  four  or  five  years  ;  and  the  objection 
then  comes  forward : — if  a  person,  I  say, 
should  come  and  state  to  the  Court  that 
fact,  and  assign  that  as  a  reason  for  his  ap- 
plication, I  wish  it  not  to  be  inferred  from 
any  thing  I  have  said,  that  such  a  person 
ought  not,  under  such  circumstances,  to  be 
heard. 

Mr.  Justice  Littledale. — I  am  entirely  of 
the  same  opinion.  In  the  present  case, 
Monck,  the  relator,  knew  that  he  had  con- 
curred in  the  election  of  these  two  bailiffs  ; 
and  he  knew  very  well  when  he  made  the 
application,  (indeed,  that  is  the  ground  of 
it,)  that  these  persons  were  not  admitted 
before,  because  they  were  not  legally  con- 
stituted bailiffs.  He  knew  he  was  coming 
within  the  general  rule  of  the  court,  which 
is,  that  a  relator,  coming  under  those  cir- 
cumstances to  impeach  a  title,  in  which  he 
has  concurred,  cannot,  generally  speaking, 
be  heard.  Knowing,  then,  that  he  comes 
within  the  general  rule,  I  think  it  was  his 
duty  to  have  taken  himself  out  of  the  rule, 
by  giving  some  reason  to  the  Court  for  his 
acting  in  this  way,  after  he  has  concurred 
in  their  election.  If  he  had  said,  that  his 
reason  for  concurring  in  the  election  was  for 
any  thing  that  would  induce  the  Court  to 
permit  him  to  be  a  relator,  he  might 
have  done  so ;  but  it  does  not  appear  to 
me  that  it  is  necessary  for  the  defendant  to 
go  into  the  whole  previous  history,  to  show 
that  the  person  is  acquainted  with  all  the 
circumstances  which  had  led  to  the  election 
of  those  persons,  whom  he  had  afterwards 
voted  for.  It  is  quite  sufficient,  to  establish 
the  first  part  of  the  objection,  that  he  had 
voted  for  those  persons ;  and  I  think  it 
tends  much  more  to  the  peace  and  quiet  of 
every  corporation,  that  persons  are  not  to 
be  allowed  to  be  prying  into  all  the  circum- 
stances attending  the  election  of  each  per- 
son :  that  in  the  month  of  January  they  are 
to  concur  in  an  election  ;  and  then  in  the 
month  of  February,  they  are  to  object  to 
the  persons  claiming  under  a  title  through 
that  election ;  and  men  in  the  successive 
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months  of  March,  April,  and  so  on,  be  per* 
petually  shifting  about ; — if  a  person  has 
once  made  a  choice  in  voting  for  particu- 
lar persons,  I  think,  as  far  as  their  election 
goes,  he  must  be  bound  by  it.  If  other 
persons  want  to  impeach  the  title  of  those 
persons,  whom  he  conceives  not  to  be  good 
corporators,  he  should  take  care  to  get  a 
different  relator. 

Rule  discharged,  without  casts. 


1827 
Feb 


17.     > 
.9.  3 


REX   0.    SLYTHE. 


This  was  a  case  similar  to  the  last ;  in 
which  Mr.  Campbell  and  Mr.  Patteson 
showed  cause,  and  rested  upon  the  second 
proposition  in  the  last  case ;  that  the  bailiffs 
were  de  facto  bailiffs;  and  that  as  the  de- 
fendant did  not  claim  his  title  through 
them,  but  was  only  admitted  before  them, 
he  was  not  bound  to  show  their  title  de 
jure. 

Mr.  Adam  (contra)  was  then  called  upon 
by  the  Court. — The  prosecutor  impeaches 
the  title  of  the  bailiffs  before  whom  the  de- 
fendant was  sworn  in ;  but  it  does  not  follow 
that  his  title  is  admitted,  even  if  they  were 
good  bailiffs.  The  present  motion  is  only 
to  put  the  matter  into  a  train  of  inquiry ; 
and  this,  according  to  the  case  of  The  King 
v.  Harwood\  (1)  will  be  ordered,  if  a  mere 
colourable  case  of  doubt  is  made  out  upon 
the  affidavits.  The  Court  will  order  in- 
quiry upon  either  a  colourable  right,  or  a 
colourable  question  of  it ;  so  that  the  right 
may  be  ascertained  according  to  law. 

Lord  Chief  Justice. — I  am  of  opinion 
that  the  present  rule  ought  to  be  discharged. 
The  application  is  made  upon  this  ground, 
and  this  ground  only,  viz.  that  the  party 
has  been  admitted  before  bailiffs  who  were 
not  good  presiding  officers.  That,  primd 
facief  furnishes  a  good  objection,  but  the 
answer  given,  is,  that  he  was  admitted  be- 
cause he  had  a  right  to  be  admitted ; — that 
he  was  the  son  of  a  freeman ;  and  that,  by 
the  constitution  of  this  borough,  the  son  of 
a  freeman  has  a  right  in  himself  to  become 
a  freeman.  Now  I  take  it  to  be  quite  clear 
that,  where  the  tide  is  derived  from  one  who 

(1)  «  East,  180. 


has  no  authority  to  confer  it,  a  derivative 
title  must  fail  by  reason  of  the  defect  in  tbe 
title  of  the  person  who  confers  it ;  bat  I  do 
not  consider  this  as  a  title  derived  from  the 
presiding  officer ;  but  as  a  title  which  the 
party  had,  quite  distinct  from  that  which 
the  presiding  officers  had.     His  title  was 
to  be  admitted  a  freeman ;  all  the  presiding 
officer  had  to  do  (giving  the  greatest  effect 
to  all  that  is  stated  in  the  affidavit  upon 
which  the  rule  was  obtained)  was,  to  in- 
quire into  the  claim  of  the  person  applying; 
and  admit  him  or  reject  bun,  according  as 
he  found  it  made  out  by  evidence  or  not : 
his  duty  therefore  was  to  inquire  into  the 
facts.     If  there  had  been  any  objection  in 
this  case — even  a  shadow  of  doubt  of  the 
truth  of  the  facts  upon  which  the  party 
admitted ;  and  if  there  had  been  any 
laid  before  the  Court  to  suppose  that  he 
had  taken  the  opportunity  of  going  before 
a  friendly  officer,  who  would  have  over- 
looked a  difficulty  which  a  good  presiding 
officer  would  not  have  done,— I  should  have 
thought  there  would  have  been  two  grounds 
upon  which  to  grant  this  rule,  because  there 
would  not  only  have  been  the  ground  of 
trying  whether  the  bailiff  was  a  good  officer, 
but  whether  he  had  a  right  to  grant  a  title. 
But  it  is  stated  that  the  party  was  the  son 
of  a  freeman,  and  consequently  he  had  a 
right  to  be  admitted;  and,  therefore,  the 
only  remaining  point  is,  that  having  a  right 
to  be  admitted,  and  having  gone  to  the 
borough  and  found  an  officer,  de  facto,  pre- 
siding in  the  borough,  and  having  claimed 
his  admission,  and  having  also  obtained  it, 
and  being  sworn  in,  this  Court  is  not  to  say 
his  title  is  bad,  or  even  to  allow  it  to  be 
questioned.    Now  it  is  admitted,  that  there 
is  no   instance  of   an    information  being 
granted  under  circumstances  like  tbe  pre- 
sent ;  and  knowing  how  many  times  it  has 
happened  even  within  our  own   memory, 
that  the  presiding  officers  in  corporations 
have  been  ousted  by  quo  warranto,  by  rea- 
sons of  defect  in  their  title,  I  should  have 
expected  there  would  have  been  applications 
against  persons  who  had  been  admitted  by 
them,  the  persons  themselves  having  a  right 
to  be  admitted  before  good  officers.     1  say, 
1  should  have  expected  that  this  objection 
•would  have  been  taken,  because  there  mast 
have  been  many  opportunities  of  taking  k ; 
yet  it  has  never  been  done*    But,  it  is  said, 
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we  ought  according  to  the  usual  practice  of 
the  Court,  (if  there  be  any  doubt)  to  put 
it  into  a  course  of  trial ;  and  that,  undoubt- 
edly, is  the  general  rule  and  practice  of  the 
Court,  to  which  I   have  often  adverted, 
and  very  often  acted  upon:    but  we  are 
not  without  some  discretion;  and  we  should 
look  a  little  to  see,  not  only  whether  there 
be  reasonable  doubt,  but  what  would  be 
the  effect  of  allowing  that  doubt  to  be 
agitated,  and  saying  there  is  doubt.     Now 
there  are,  in  a  great  many  corporations  in 
England,  persons,  who  by  birth,  by  appren- 
ticeship, or  otherwise,  have  a  right  to  their 
freedom ;  shall  we,  by  making  this  rule  ab- 
solute, put  all  these  persons  into  doubt  whe- 
ther their  tide  is  good  or  bad,  and  give  to 
others  an  opportunity  of  questioning  them 
hereafter?  Even  before  this  may  be  brought 
to  a  trial,  for  aught  I  know,  if  we  make 
this  rule  absolute,  we  may  be  obliged  in  the 
next  term,  and  before  this  question  is  de- 
cided, to  make  a  thousand  rules  of  the 
same  kind  absolute.     The  inconvenience  of 
that  would  be  very  great ; — and  having  no 
doubt  in  my  own  mind,  that  a  party  who 
has  a  title  to  be  admitted,  is  well  admitted 
by  an  officer  whom  he  finds  exercising  his 
office  in  fact — having  no  doubt  of  that,  I 
think  we  ought  not  to  give  sanction  to  a 
doubt  by  making  the  rule  absolute  and 
putting  this  in  a  course  of  inquiry.     My 
opinion  therefore  is,  that  the  rule  ought  to 
be  discharged. 

Rule  discharged. 


18*7.       >      THE  KINO  V.  THE  JUSTICES  OV 

Feb.. 9,   3  xent. 

Poor  Laws — Local  Jurisdiction* 

The  Court  of  King's  Bench  have  not  the 
power  of  ordering  an  appeal  against  an 
order  of  removal,  to  be  heard  at  the  Sessions 
of  a  county  next  adjoining  a  city  and  county 
if  itself t  even  though  aU  the  justices  of  the 
tatter  are  interested  in  the  event  of  the 
appeal* 

Mr  Bolland  moved  for  a  mandamus  to 
be  directed  to  the  Justices  of  the  county  of 
Kent,  commanding  them  to  enter  continu- 
ances at  the  next  Sessions  for  the  county, 
in  respect  of  an  appeal  against  an  order  of 


removal,  made  by  certain  Justices  of  the 
city  and  county  of  Canterbury ;  and  then 
to  hear  and  determine  the  said  appeal. 

This  was  made  upon  an  affidavit,  which 
set  out  a  local  act,  passed  in  the  first  year 
of  the  reign  of  George  the  2d,  vesting  the 
management  of  the  poor  rates  for  the  city 
and  county  of  Canterbury  in  certain  per- 
sons, as  guardians  and  overseers  of  the 
poor  for  the  said  rates,  in  that  city  and 
county.  It  appeared,  that  under  this  act, 
all  the  parishes  contributed  to  one  fund ; 
that  all  the  justices  of  the  peace  for  the  said 
city  and  county  were  rated,  and  paid  the 
rates  in  respect  of  all  the  parishes;  and 
were  consequently  interested  in<  every  ap- 
peal affecting  the  rates  of  any  one  parish. 
The  affidavit  then  went  on  to  state,  that  an 
order  of  removal  of  a  pauper  having  been 
made,  by  two  justices  of  the  peace  for  the 
city  and  county,  an  appeal  against  that 
order  was  advised;  and  notice  of  appeal 
was  given  for  the  next  Quarter  Sessions 
for  the  county  of  Kent,  which  surrounds  the 
city  and  county  of  Canterbury  on  all  sides. 

At  the  county  Sessions,  the  Recorder  for 
the  city  and  county  of  Canterbury  appeared, 
and  objected  to  the  appeal  being  heard; 
contending,  that  the  county  magistrates  had 
no  jurisdiction ;  and  that  the  appeal  could 
be  heard  and  determined  by  the  Canterbury 
magistrates  only;  although  the  Recorder 
admitted,  that  there  was  but  one  general 
rate  or  assessment  made  for  the  relief  of  all 
the  parishes  within  the  city ;  and  that  all 
the  justices  acting  for  that  city  were  charge- 
able to,  and  actually  contributed  to  the  rate. 
The  county  magistrates  yielded  to  the  ob- 
jection, conceiving  that  they  had  no  juris- 
diction. 

Mr.  Bolland  observed,  that  his  applica- 
tion for  a  mandamus  was  founded  upon 
the  spirit  of  the  act  1  Geo.  4.  c.  36,  which 
allowed  an  appeal  from  towns  corporate 
and  franchises  not  having  more  than  six 
justices  of  the  peace,  nor  having  jurisdic- 
tion or  authority  over  two  or  more  whole 
parishes  or  wards  within  such  corporation 
or  franchise.  He  admitted,  that  this  case 
did  not  come  within  the  words  of  the  act ; 
and  that,  on  the  contrary,  the  act  itself 
expressly  declared,  that  it  should  not  ex- 
tend to  any  city  or  town  corporate  being  a 
county  of  itself;  but  he  submitted,  that  the 
fact  of  the  justices  being  interested  in  the 
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result  of  the  appeal,  being  actually  parties 
to  it,  of  itself  furnished  the  Court  with 
authority  to  remove  the  jurisdiction.  In 
the  case  of  The  King  v.  the  Inhabitants  of 
Yarpolc,  (1)  the  Court  interfered  to  prevent 
injustice,  where  some  of  the  justices  were 
interested,  and  sent  the  case  back  to  be 
heard  before  justices  not  interested.  There 
did  not  appear  to  be  any  case  in  point,  or 
any  act,  which  in  terms  applied  to  such  a 
case  as  the  present,  except  that  the  act 
16  Geo.  2.  c.  18.  s.  3.  prohibited  any 
justice  of  a  county  from  acting  in  the  deter- 
mination of  any  appeal  relating  to  any  pa- 
rish where  he  is  chargeable  to  the  rates. 
In  order  to  give  effect  to  this  provision,  it 
was  absolutely  necessary,  in  the  first  case, 
that  the  jurisdiction  should  be  removed : 
if  it  were  not,  the  act  last  quoted  must  be 
violated. 

The  Court  asked  Mr.  Bolland,  if  he  had 
found  any  case  whatever,  showing  that  the 
Court  had  authority  to  grant  such  a*  man- 
damus. 

Mr.  Holland  admitted  that  he  had  not. 
His  application  was  founded  on  the  extreme 
necessity  of  the  case ;  and  was  addressed 
to  the  general  power  of  the  Court  over  other 
courts  of  inferior  jurisdiction. 

The  Court  expressed  their  desire  to  fur- 
nish a  remedy,  if  they  had  the  power,  but 
they  thought  they  had  not ;  and  that  they 
could  no  more  give  jurisdiction  to  the 
county  magistrates  of  Kent,  than  they  could 
to  those  of  any  other  county.  The  incon- 
venience in  question,  if  it  led  to  any  mis- 
chief, must  be  corrected  by  the  legislature. 

Rule  refused. 


1827.         ^     THE    KINO    t>.  THE    EEV.     SA- 
Feb.    9.       ^  MUEL  DAVIE8,  CLERK. 

Mandamus — Parish  Clerk. 

1.  The  office  of  parish  clerk  is  a  tempo- 
ralaffice;  and  a  mandamu,  lie,  to  compel  a 
restoration  to  it,  where  there  has  been  a  re- 
moval without  sufficient  cause. 

2.  T/ie  cause  insisted  upon  to  justify  re- 
moval or  suspension,  may  be  stated  upon  the 
return  to  the  mandamus.  The  Court  will  not 
decide  it  upon  affidavit. 


Mr.  Maule  had  obtained  a  rule  calling 
upon  Samuel  Davies,  clerk,  perpetual  curate 
of  Oystermouth,  in  the  county  of  Glamor- 
gan, to  show  cause  why  a  writ  of  manda- 
mus should  not  issue,  directed  to  him,  com- 
manding him  to  restore  one  John  Tovey 
to  the  place  and  office  of  parish  clerk 
and  sexton  of  the  church  of  Oystermouth. 
This  had  been  obtained  upon  an  affidavit  of 
Tovey,  stating,  that  he  had  been  appointed 
parish  clerk  and  sexton  in  the  time  of  the 
predecessor  of  Mr.  Davies,  and  had  con- 
tinued in  the  office  until  he  was  removed 
by  that  gentleman  placing  another  in  his 
stead. 

Mr.  Taunton  and  Mr.  Russell  now  showed 
cause  upon  affidavits,  imputing  misconduct 
and  inefficiency  to  Tovey :  the  former  was 
said  to  consist  in  his  refusing  to,  attend  cer- 
tain funerals;  demanding  larger  fees  than 
he  ought ;  leaving  the  church  before  divine 
service  was  finished ;  cursing  and  swearing; 
and  behaving  disrespectfully  to  Mr.  Davies. 
The  inefficiency  charged  was,  that  he  could 
not  read  correctly  or  sing.  It  appeared 
also,  that  the  Bishop  of  the  diocese  (St 
David's,)  on  being  informed  by  Mr.  Davies 
of  what  had  been  done,  approved  of  it  by 
letter  to  that  gentleman.  Bat  it  did  not 
appear,  that  any  formal'  charge  had  been 
preferred  against  Tovey  in  his  presence,  so 
as  to  put  him  on  his  defence.  Upon  these 
and  similar  facts,  it  was  contended,  that 
there  was  sufficient  to  warrant  die  dismissal 
of  Tovey ;  and  that,  after  the  bishop  had 
approved  of  that  dismissal,  the  Court  would 
not  interfere. 

Mr.  Maule  (contra)  contended,  that  the 
facts  disclosed  were  not  sufficient  to  induce 
the  Court  to  refuse  the  mandamus.  The 
charges  against  Tovey  had  never  been  made 
in  form,  so  as  to  give  him  an  opportunity 
of  entering  upon  his  defence :  and  with  re- 
gard to  the  approbation  of  the  bishop,  that 
seems  to  have  been  obtained  upon  an  ex 
parte  statement,  which  statement  itself  is 
not  given.  The  case  of  The  King  v.  War- 
ren {I)  shows,  that  a  mandamus  lies  to  re- 
store a  parish  clerk,  unless  a  case  of  gross 
misconduct  be  satisfactorily  made  out. 

The  Court  said,  that  as  it  did  not  appear, 
that  the  charges  against  Tovey  had  ever 


(1)  4  Term  Rep.  71. 


(1)  1  Cftmpb.  ST0. 
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been  made  in  form,  so  as  to  call  upon  him 
for  his  defence,  the  mandamus  ought  to 
go.  If  Mr.  Davies  had  sufficient  grounds 
to  justify  the  removal,  he  might  state  them 
in  his  return  to  the  mandamus ;  and  Tovey 
might  then  have  an  opportunity  of  taking 
issue  upon  them. 

Rule  absolute. 


1827. 
Feb.  16. 


s 

( 


THE  KING  O.  JOHN  ATTWOOD, 
ESQ.  THOMAS  DKVEY  WIGHT- 
WICK,  JOHN  JONES  AND 
JOSEPH  FEREDAY,  AND  JO- 
SIAH  PARKES. 


Poor  Rates — Coal  Mines. 

Coal  mines  are  rateable  in  respect  of  the 
annual  value*  of  the  produce,  after  deducting 
the  annual  outgoings;  but  no  deduction  is 
to  be  allowed  in  consideration  of  the  annual 
exhaustion  of  the  bulk ;  or  of  the  money  ex- 
pended in  the  first  instance,  in  the  purchase 
or  the  planting  of  the  mines* 

On  the  29th  day  of  March  1825,  the 
churchwardens  and  overseers  of  the  parish 
of  Rowley  Regis,  in  the  county  of  Stafford, 
made  a  rate  for  the  relief  of  the  poor,  in 
which  the  above-named  John  Attwood, 
Thomas  Devey  Wight  wick,  John  Jones 
and  Joseph  Fereday,  and  Josiah  Parkes, 
were  assessed  as  follows  :  * 

Against  this  rate,  the  said  John  Attwood, 
Thomas  Devey  Wightwick,  John  Jones 
and  Joseph  Fereday,  and  Josiah  Parkes, 
appealed  to  the  Midsummer  General  Quar- 
ter Sessions  for  the  county  of  Stafford, 
when  the  rate  was  confirmed,  subject  to 
the  opinion  of  this  Court  upon  the  following 

CASE. 

The  appellant,  John  Attwood,  is  the  pro- 
prietor and  occupier  of  the  coal  mine  upon 
which  the  above  rate  upon  him  was  made, 
which  mine  is  situate  in  the  parish  of 
Rowley  Regis,  in  the  county  of  Stafford, 
and  has  expended  upwards  of  10,000/.  in 
planting  the  mine,  and  setting  it  to  work. 


The  mine  has  been  at  work  one  year  ami 
a  quarter ;  the  value  of  the  whole  of  the 
coals,  which  have  at  present  been  raised 
from  the  mine,  does  not  exceed  5,000/. 
The  full  value  of  the  annual  produce  of  the 
mine  in  question,  after  deducting  the  cur- 
rent expenses  of  working  the  same,  amounts 
to  the  sum  of  428/.  9«.  Upon  this  amount 
the  appellant  is  rated. 

The  appellant,  T.  D.  Wightwick,  had 
been,  for  five  months  prior  to  the  29th 
March  1825,  lessee  of  the  coal  mine,  which 
is  situate  in  the  said  parish  of  Rowley 
Regis,  and  during  the  five  months  that  he 
had  been  lessee,  he  had  paid  785/.  14s.  in 
royalties  for  coals  raised.  He  had  also 
expended  in  the  purchase  of  the  lease,  and 
setting  the  mine  to  work,  5,620/.  During 
the  five  months  that  he  had  occupied  the 
mine,  he  had  raised  coals  to  the  amount  of 
8,825/.  2«.  Sd.  The  appellant,  T.  D. 
Wightwick,  is  rated  upon  the  sum  paid  for 
royalties  ;  the  sum  of  785/.  14s.  being  con- 
sidered by  the  respondents  as  the  annual 
value  of  the  royalties  paid  by  the  appellant. 

The  appellants,  John  Jones  and  Joseph 
Fereday,  are  the  lessees  of  the  coal  mines 
upon  which  the  rate  upon  them  was  made, 
and  which  are  situate  in  the  said  parish  of 
Rowley  Regis.  Sir  Horace  St.  Paul,  the 
owner  and  lessor  of  the  mines,  sunk  the 
pits,  and  made  the  preparations  requisite 
for  working  the  mines,  and  then  let  them 
to  the  appellants,  Messrs.  Jones  and  Fe- 
reday, at  a  certain  fixed  royalty,  not  a 
specific  proportion  of  the  amount  of  sales. 
492/.  12s.  &id.  was  the  amount  of  royalties 
paid  to  the  lessor  during  the  last  year.  The 
lessees  have  expended  600/.  in  permanent 
erections  on  these  mines.  The  appellants, 
Messrs.  Jones  and  Fereday,  were  rated 
upon  the  supposed  amount  of  the  annual 
sums  paid  for  royalties. 

The  appellant,  Josiah  Parkes,  has  been 
eight  years  lessee  of  the  mine  upon  which 
the  rate  upon  him  (appealed  against)  was 
made,  and  which  is  situate  in  the  said  pa- 
rish of  Rowley  Regis ;  and  has  expended 
2,500/.  in  planting  the  mine,  and  setting  it 
to  work.      During  the  last  year,  he  has 
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John  Attwood.  Esq. 
T.  D.  Wightwick 
J.  Jones  &  J.  Fereday 
Josiah  Parkes 
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raised  coals  to  the  value  of  2,500/. ;  and 
during  that  period  has  paid  585/.  in  royal- 
ties ;  and  is  rated  upon  the  supposed 
amount  of  the  annual  sums  paid  for  roy- 
alties. 

The  questions  for  the  consideration  of  the 
Court  are,  first,  whether,  under  all  the  cir- 
cumstances of  this  case,  Mr.  Attwood  is 
properly  rated  at  the  sum  of  428/.  9*.  in 
respect  of  the  said  coal  mine,  such  sum 
being  the  full  value  of  the  annual  produce 
of  the  mine,  after  deducting  the  current 
expenses  of  working  the  same.  Secondly, 
whether  "the  said  T.  D.  Wightwick,  John 
Jones  and  Joseph  Fereday,  and  Josiah 
Parkes,  are  rateable,  in  respect  of  their  oc- 
cupation of  the  said  coal  mines,  to  the  full 
amount  of  the  sums  paid  for  royalties  upon 
the  coals  raised  from  such  mines. 

The  sums  and  quantities  stated  in  the 
case  are  not  to  bind  any  of  the  parties  ;  but 
after  the  decision  of  the  Court,  are  to  be 
left  to  the  arbitration  of  Mr.  M'Mahon,  if 
required  by  any  or  either  of  the  parties. 

Mr.  Campbell,  Mr.  Shutt,  and  Mr.  Hoi- 
royd,  for  the  rate. — Coal  mines  are  expressly 
mentioned  in  the  statute  of  Elizabeth.  No 
question,  therefore,  arises  as  to  their  liabi- 
lity ;  but  it  is  said,  that  the  mode  of  rating 
these  mines  is  objectionable.  The  other 
side  contend,  that  the  coals  are  part  of  the 
freehold ;  and  that  the  rate  ought  to  be,  not 
on  the  annual  produce,  which  is  an  annual 
loss  of  the  freehold ;  but  on  the  interest  of  that 
annual  produce.  The  coals,  they  say,  are  not 
renewable ;  they  in  course  of  time  become 
exhausted,  which  is  not  the  case  with  land  : 
and  therefore  it  is  contended,  that  some  mode 
of  rating  should  be  adopted,  which  shall  reach 
the  annual  produce,  considered  with  refe- 
rence to  this  gradual  exhaustion.  This  ob- 
jection cannot  be  well  founded.  If  it  were, 
it  would  apply  to  many  other  articles,  which 
have  long  been  held  to  be  clearly  rateable. 
Cope,  tin,  lime,  slate,  and  clay  are  all 
rateable ;  yet,  they  are  as  much  part  of 
the  freehold  from  which  they  are  taken,  as 
coals :  they  become  exhausted,  and  they 
diminish  the  freehold  in  die  same  manner. 
The  principle  applicable  to  this  description 
of  property  was  settled  in  the  case  of  The 
King  v.  the  Inhabitants  of  Bedntorth.  (1) 
There,  it  was  decided,  that  the  lessee  of  a 

(1)  8  East,  387. 


coal  mine,  which  was  unproductive,  was  not 
liable  to  be  rated,  in  respect  of  the  rent 
which  he  paid, — Lord  Elienborough  ob- 
serving, that  the  rate  must  be  fixed  upon 
the  concurrent  annual  value  of  the  mine 
itself.  The  same  was  decided  in  The  King 
v.  Parrott,  and  others,  (2)  where  the  rate 
was  allowed  upon  the  value  of  the  annual 
produce,  though  the  lessee  did  not  derive 
any  profit — the  annual  produce  being  ab- 
sorbed by  the  rent.  Another  objection 
taken  to  the  principle  on  which  the  rate 
has  been  made  is,  that  large  sums  of  money 
have  been  expended  in  planting  the  mines, 
and  that  they  ought  not  to  be  the  subject 
of  rate  until  those  sums  have  been  brought 
back  by  the  returns.  This  objection  can- 
not bear  examination  for  a  moment.  It 
would  press  against  every  description  of 
rating — it  would  apply  to  the  rating  of  any 
leasehold  house,  until  the  principal  money 
laid  out  in  the  purchase,  should  have  been 
repaid  by  the  profit  rent.  In  the  case  of 
The  King  v.  the  Hull  Bock  Company,  (3) 
it  was  decided,  that  the  company  were  rate* 
able  in  respect  of  their  annual  income,  minus 
the  annual  outgoings.  When  the  annual 
value  is  once  produced,  the  Court  will  not 
inquire  what  gross  sum  was  sunk  to  pro- 
duce it :  Rex  v.  Agar  and  others*  (4)  The 
same  principle  may  be  collected  from  the 
case  of  The  King  v.  the  Inhabitants  of 
Ninfieldt(5)  wherein  it  was  decided,  that 
underwoods  when  saleable,  may  be  annually 
rated,  though  they  should  not  be  cut  down 
more  than  once  in  twenty-one  years ;  and 
that  the  mode  of  rating  them  was  by  making 
an  estimate  of  their  annual  value,  according 
to  the  sum  for  which  they  would  fairly  let 
at  an  annual  rent  under  lease,  for  a  time 
sufficient  to  cover  their  intended  growth. 

Mr.  Russell  and  Mr.  Whateley  contra. — 
Land  and  other  things  of  a  freehold  de- 
scription are  permanent  in  their  nature ; 
and  are  therefore  properly  rated  on  the 
annual  income  :  it  annually  returns  in  per- 
petuity. The  produce  of  these  mines  ts 
entirely  different.  The  freehold,  such  as  it 
is,  goes  by  degrees,  until  it  has  become 
exhausted.  The  principle  upon  which  they 
are  rated  is  therefore  unjust.     This  is  a 

(ft)  5  Term  Rep.  593. 

(3)  3B.&C.516;  3  Law  Jowii.  K.B.  ft*. 

(4)  14Eaft,356. 

(5)  10  East,  219. 
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rate  in  effect  upon  capital,  and  not  upon 
income.  It  is  not  expected,  that  the  rate 
should  be  simply  and  exactly  upon  a  sum 
equal  to  the  mere  interest  of  the  annual 
produce.  It  is  only  contended,  that  some 
other  mode  should  be  adopted,  on  just  prin- 
ciples, with  reference  to  the  annual  loss  of 
part  of  the  freehold.  In  1  Nolan's  Poor 
Laws,  p.  226,  (which  may  be  referred  to, 
as  showing  the  opinion  of  an  eminent  writer 
on  these  subjects,)  it  is  said,  "  Deductions 
for  expenses  of  labour  and  capital  necessary 
to  render  the  subject  productive  should  be 
considered  in  both  cases  as  drawbacks  upon 
the  profit ;  and  due  allowance  should  be 
made,  upon  the  same  principle,  for  every 
part  of  the  produce  which  belongs  to  an- 
other person,  and  should  be  rated  in  his 
hands."  Coal  mines  are  of  a  nature  re- 
markably precarious ;  and  they  are  a  de- 
scription of  property  entitled  to  much  con- 
sideration on  this  account.  Here,  there 
has  been  no  consideration  whatever  shown 
to  any  of  the  subjects  of  fair  calculation ; 
and  one  of  the  appellants  has  been  rated 
upon  the  royalties,  without  allowing  pro- 
perly for  the  outgoings. 

Tfte  Court  observed,  that,  if  there  was 
any  inaccuracy  in  the  figures,  the  parties 
had  very  properly  agreed  upon  a  reference 
to  correct  them;  but,  on  the  principle 
by  which  the  rate  was  guided,  they  had  no 
.  doubt  whatever.  The  rate  must  be  accord- 
ing to  the  annual  value,  without  regard  to 
the  capital  sunk,  or  to  the  purchase  money. 
The  present  objection  to  this  principle  of 
rating  was  now  started  for  the  first  time. 
It  might  be  true,  that  the  produce  of  the 
mines,  in  the  course  of  time,  became  ex- 
hausted ;  but  he  who  embarked  his  capital 
on  this  description  of  property  was  aware 
of.  this  circumstance,  and  made  his  calcula- 
tions accordingly.  If  the  property  were 
not  rated  according  to  its  annual  value  in 
this  manner,  it  would  escape  the  rate ;  for 
it  would  by  degrees  be  exhausted ;  and  this 
was  not  the  case  with  the  land.  It.  was 
truly  said,  that  the  land  always  remained ; 
but  the  conclusion  drawn  from  this  fact 
was  erroneous.  It  always  remained.  What 
then? — It  always  paid.  The  coal  mines 
by  degrees  became  exhausted:  that  was 
true  ;  but  what  was  the  consequence  ? — 
When  they  no  longer  yielded,  they  no  longer 

Scppl.  1027. 


paid.  All  property  of  this  nature  had  been 
rated,  and  properly  rated,  according  to  this 
mode.  Slate,  lime,  stone  and  brick-earth 
were  rated.  The  expenses  of  planting  the 
mines,  and  other  expenses  of  capita],  could 
not  be  distinguished  from  the  expenses  of 
originally  purchasing  a  house.  The  annual 
rent — the  annual  produce — the  annual  value 
were  the  means,  and  the  only  just  means, 
by  which  the  rate  should  be  ascertained ; 
and,  whether  one  description  of  property 
was  more  durable  than  another,  could  not 
make  any  difference ;  for  it  was  rateable 
only  as  long  as  it  endured ;  and  only  for 
so  much  as  it  annually  produced. 

Rate  confirmed. 


1827 
Jan 


27.     > 
.27.  3 


ROGERS   V.    BRODERIP,   ESQ. 


Magistrate — Notice  of  Action. 

A  particular  act  of  parliament,  giving 
certain  additional  protection  to  a  magistrate 
in  the  case  of  action  against  him,  but  not 
mentioning  notice  of  action,  does  not  thereby 
deprive  htm  of  the  right  to  notice,  under  tlte 
general  act,  24  Geo.  2.  c.  44. 

Accordingly, — where  an  act  (%  Geo.  3. 
c.  28.  J  was  confined  in  its  operation  to  four 
counties;  and, declared  that  every  action 
against  a  magistrate  for  any  thing  done 
under  that  act,  should  be  brought  within  six 
months  from  the  time  the  cause  of  action  ac- 
crued; that  the  venue  should  be  laid  only  in 
London  or  Middlesex,  and  that  if  the  de- 
fendant obtained  judgment,  he  should  have 
treble  costs ;  but  old  not  mention  notice  of 
action : — in  an  action  under  this  statute,  the 
plaintiff'  was  nonsuited,  he  not  having  given 
a  proper  notice  under  the  general  act,  24 
Geo.  2.  c.  44. 

This  was  an  action  against  a  magistrate 
of  the  Thames  Police,  in  respect  of  an  act 
done  by  him  under  the  statute  2  Geo.  3. 
c  28.  commonly  called  the  Bum  Boat  Act; 
and  which  is  continued  by  1  &  2  Geo.  4. 
c.  118 ;  3  Geo.  4.  c.  55 ;  and  6  Geo.  4. 
c.  21.  The  jurisdiction  under  the  act  is 
confined  to  the  counties  of  Middlesex, 
Surrey,  Essex,  and  Kent.  It  contains  a 
clause,  enacting  that  if  any  action  shall  be 
commenced  against  any  justice  of  the  peace 
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for  any  thing  done  in  pursuance  of  that  act, 
the  venue  shall  be  laid  in  Middlesex  or 
London,  and  not  elsewhere ;  and  shall  be 
commenced  within  six  months  after  the 
cause  of  action  accrued ;  and  that  if  the 
action  be  brought  in  any  other  place,  or  after 
six  months  from  the  cause  of  action,  the  jury 
shall  find  for  the  defendant;  and  it  also 
provides,  that  in  any  case  wherein  the  de- 
fendant obtains  judgment,  he  shall  have 
treble  costs.  But  no  part  of  this  act  re- 
quires that  any  notice  should  be  given  to 
the  justice  before  action. 

On  the  trial. of  the  cause,  however,  the 
plaintiff  put  in  a  notice  which  had  been 
served  on  the  defendant,  to  comply  with  the 
24  Geo.  2.  c.  44.  This  notice  turned  out 
to  be  defective,  in  not  having  the  name  of 
the  attorney  indorsed ;  whereupon  the  Lord 
Chief  Justice  directed  a  nonsuit. 

Mr.  Chitty  now  moved  for  a  rule  to  show 
cause  why  the  nonsuit  should  not  be  set 
aside  and  a  new  trial  granted.  The  act, 
upon  which  this  action  is  brought,  prescribes 
the  form  and  mode  in  which  actions  shall 
be  brought  against  magistrates ;  and  does 
not  require  notice.  It  gives  peculiar  ad- 
vantages to  the  magistrate  in  case  he  suc- 
ceeds ;  and  it  is  an  act  confined  in  its  ope- 
ration to  four  counties.  It  is  therefore 
perfectly  distinct  from  what  may  be  called 
the  general  act,  which  requires  notice.  The 
present  action  was  brought  under  the  local 
act,  as  it  may  be  termed,  which  gives  these 
additional  advantages  to  the  magistrate ; 
prescribes  the  form  and  mode  of  proceed- 
ing; and  tacitly  dispenses  with  notice.  It 
would  be  hard  that  the  magistrate  should 
be  allowed  to  avail  himself  of  the  advan- 
tages of  this  act,  and  yet  not  be  compelled 
to  bear  the  disadvantages. — But, 

By  the  Court. — "  The  additional  protec- 
tion given  to  him  by  one  act  does  not  take 
away  the  protection  of  another.1' 

Rule  refuted. 


CROZIER  V.  CUNDEY  AND  FIVE 
OTHERS. 


1827.       > 

Feb.  8.  J 

Magistrate — Constable. 

1 .  A  constable,  acting  under  a  magistrate's 


warranty  is  protected  by  it  only  so  long  as  he 
confines  himself  to  the  orders  given  by  that 
warrant.  If,  for  instance,  when  acting 
wtder  a  search  warrant,  he  take  goods  not 
mentioned  m  the  warrant,  he  will  be  liable  to 
an  action. 

2.  But,  sembie,  that  if  the  goods  not  men* 
tioned  in  the  warrant  were  necessary  to  be 
seized,  in  order  to  assist'  tn  proof  of  the 
identity  of  the  others,  he  would  be  justified  m 
seizing  them. 

Trespass,  for  breaking  and  entering  the 
plaintiff's  dwelling-house ;  making  a  noise, 
and  disturbance  therein;  searching,  rum- 
maging, and  ransacking  the  dwelling-house, 
and  the  drawers  and  cupboards  therein ; 
throwing  aboftt  the  goods,  and  damaging 
the  furniture ;  and  seizing  and  taking  away 
5  cwt.  of  cotton  copps,  a  pan,  and  a  sieve, 
the  property  of  the  plaintiff.  There  were 
special  pleadings,  which  ended  in  a  demur- 
rer ;  but  the  cause  went  to  trial  upon  the 
general  issue. 

On  the  trial  of  the  cause,  at  the  last 
Spring  Assizes,  for  the  county  of  Derby, 
before  the  Lord  Chief  Justice  Best,  the 
following  appeared  to  be  the  facts  : — 

The  defendants  on  the  10th  of  January 
1826,  came  to  the  plaintiff's  house  with  a 
warrant,  under  the  hand  and  seal  of  Mr.  Jebb, 
a  magistrate,  which  recited  an  information 
laid  before  him,  by  the  defendant  Cundej, 
that  certain  goods,  to  wit,  about  100  lbs.  of 
cotton  copps,  the  property  of  himself  and 
his  brother,  had  been  feloniously  stolen; 
and  that  he  had  cause  to  suspect  that  they 
were  concealed  in  the  plaintiff's  dwelling- 
house.  The  warrant  then  authorised  the 
constable  of  Walton,  and  also  one  George 
Evans,  to  search  the  house  of  the  plaintiff 
for  the  said  goods ;  and  if  the  same,  or  any 
part  thereof  were  found,  then  to  bring  die 
plaintiff  before  him,  the  said  magistrate. 
The  defendants  were  accompanied  by  George 
Evans,  to  whom  the  warrant  was  directed: 
they  found  the  cotton  mentioned  in  the  war- 
rant. Cundey  then  said,  there  were  other 
things;  and  thereupon  a  further  search 
took  place.  A  bonnet-box  was  thrown  by 
one  of  the  defendants  into  the  middle  of 
the  room  ;  other  boxes  were  opened ;  the 
beds  and  linen  were  thrown  upon  the  floor. 
The  defendants  remained  in  the  house 
nearly  half  an  hour  after  the  cotton  was 
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found  i  and  ultimately  took  away  a  tin  pan 
and  a  sieve,  besides  the  cotton. 

It  did  not  appear,  that  any  criminal  pro- 
ceeding was  ever  instituted  against  the  plain- 
{iff,  in  respect  of  the  cotton  ;  or,  {hat  there 
was  any  ground  for  imputing  a  felony  to  him 
on  account  of  that,  or  the  other  property. 
There  had  been  previous  dealings  and  dis- 
putes between  tne  plaintiff  and  Cundey, 
to  which  disputes  the  property  had  some 
reference. 

Upon  this  evidence,  the  defendants'  coun- 
sel submitted,  that  the  plaintiff  ought  to  be 
nonsuited ;  he  not  having  demanded  a  copy 
of  the  warrant,  according  to  24  Geo.  2. 
c.  44*  8*  h*  •  and  under  which  the  defendants 
contended,  that  they  were  justified.  The 
Judge  thought  they  were  not  justified  in 
removing  the  tin  pan  and  sieve,  or  in  ran- 
sacking the  house  after  the  cotton  was 
found ;  but  he  thought  that  the  demand  of 
the  copy  pf  the  warrant  was  essential*  pre- 
vious tp  the  plaintiff's  righ.t  to  bring  the 
action ;  because,  until  the  warrant  was  seen, 
it  could  not  be  ascertained  whether  the  de- 
fendants were  qr  were  not  protected  by  it. 
JHe,  therefore,  nonsuited  the  plaintiff;  it 
being  agreed,  that  a  verdict  for  the  plaintiff, 
with  one  shilling  damages,  should  be  en- 
tered, if  the  Court  should  be  of  opinion 
that  the  actjon  was  maintainable  without  a 
previous  demand  of  the  warrant. 

Mr.  Clarke  having  obtained  a  rule  ac- 
cordingly to  set  aside  the  nonsuit,  and  enter 
a  verdict  for  the  plaintiff 

Mr.  Reader  showed  cause — but,  finding 
the  opinion  of  the  Court  to  be  against  him, 
he  admitted,  that  the  defendants  had  ex- 
ceeded the  warrant ;  and  could  not  there- 
fore be  protected  under  it,  in  respect  of  the 
excess. 

The  Lard  Chief  Justice. — This  rule  must 
be  made  absolute.  If  the  articles,  which 
bad  been  seized,  and  not  mentioned  in  the 
warrant,  had  pf  necessity  been  seized,  in 
order  to  assist  in  proof  of  the  identity 
pf  the  other  articles,  the  defendants  might 
have  been  justified  ;  but  that  does  not  ap- 
pear to  have  been  the  case. 

Rule  absolute. 

[Note. — The  defendant,  however,  in  such 
a  case  as  the  above,  is  still  entitled  to  the 
protection  of  the  8th  sect,  of  the  act,  which 


provides,  that  the  action  shall  be  brought 
within  six  calendar  months — Par  Ion  v.  Wil- 
liams, (3  B.  &  A.  331.);  Smith  v.  Wiltshire 
and  others,  (5  Moore,  332.)] 


1827.     1    THE  KINO  9.  THE  BRISTOL  DOCK 

Feb.  3.  3  company. 

Mandamus — Powers  of  public  Companies. 

1.  The  making  a  return  to  a  mandamus 
does  not  preclude  the  defendant  from  taking 
objections  to  the  writ,  on  a  motion  for  a  pe- 
remptory mandamus. 

%.  When  a  mandamus  commands  the  re- 
moval of  a  public  nuisance,  it  need  not  pre- 
scribe any  particular  mode  of  removal.— And 
semble,  that  it  is  better  not  to  prescribe  any 
such  mode. 

3.  Where  an  act  of  parliament  creates  a 
public  company ;  giving  them  certain  powers, 
and  imposing  on  them  certain  public  duties; 
it  impliedly  gives  them  the  means  of  perform- 
ing those  duties;  though  the  obtaining  of 
those  means  may  conflict  with  the  rights  of 
private  individuals.  In  such  a  case,  the 
company  must  make  compensation  to  the 
individuals. 

Accordingly,  a  public  company,  in  the 
exercise  of  their  powers,  had  carried  on 
works,  which,  in  the  course  of  time,  occa- 
sioned a  public  nuisance.  On  being  called 
upon  by  mandamus  to  remove  the  nuisance, 
they  urged  that  they  could  not  do  so  without 
obtaining  land  adjoining  to  the  place  in  ques- 
tion, in  order  to  moke  sewers  beneath ;  and 
that  they  had  no  power  to  obtain  the  land. — 
But  the  Court  held,  that  they  must,  by  what- 
ever means,  remove  the  nuisance ;  and  they 
intimated  an  opinion  that  the  company  might 
lawfully  obtain  the  use  of  the  land  to  make 
sewers  beneath,  on  making  adequate  compen- 
sation ;  though  the  land  might  belong  to  pri- 
vate individuals;  and  though  the  company 
had  no  longer  any  express  power  by  their 
act,  to  obtain  the  use  of  the  adjoining  lands. 

This  case  came  before  the  Court  in  the 
form  of  mandamus. 

The  writ  of  mandamus  was  directed  to 
die  defendants ;  and  was  to  the  following 
effect : — 

It  recited  43  Geo.  3.  c.  140.  intituled 
"  An  Act  for  improving  and  rendering  more 
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commodious  the  Port  and  Harbour  of  Bris- 
tol/' whereby  it  was  enacted,  that  certain 
persons  therein  named,  their  executors,  ad- 
ministrators and  assigns,  should  be,  and 
they  were  thereby  declared  to  be  united 
into  a  company  of  proprietors  of  the  works 
thereby  authorized  and  directed  to  be  made, 
and  of  the  cuts,  canals,  wharfs  on  the  canals, 
towing-paths,  hereditaments  and  premises 
which    should  belong  thereto,  or  be  held 
therewith;    and   that    the    said    company 
should  be,  and  be  known  by,  and   should 
use  the  terra  or  style  of  "  the  Bristol  Dock 
Company,"  and  should  have  such  powers 
and  authorities  as  were  in  the  said  act  given 
to  them  :  and  it  was  by  the  said  act  enacted, 
that  it  should  be  lawful  for  the  said  com- 
pany, and  they  were  thereby  authorized  and 
required,  by  themselves  or  their  deputies, 
agents,  workmen  and  servants,  to  make, 
complete,  and  maintain  a  canal,  or  entrance 
bason  in  Rownham  Mead,  in  that  part  of 
the  parish  of  Clifton  which  lies  in  the  city 
of  Bristol,  to  contain  six  acres  at  the  least, 
to  be  provided  with  two  locks  at  the  west- 
ward end  thereof ;  to  be  constructed  of  the 
width,  and  in  the  manner  in  the  said  act 
mentioned ;  such  entrance  canal  or  bason 
to  communicate  by  sufficient  gates  and  locks, 
with   the  floating  harbour,   and  also  the 
merchants'  floating  dock ;  and  the  gates  and 
locks  to  be  so  constructed  as  to  exclude  die 
spring  tides  from  communicating  with  the 
said  floating  harbour ;  and  also  to  retain 
the  water  in  the  said  canal  entrance  bason, 
and  merchants*  floating  dock,  whenever  it 
should  be  necessary  to  draw  off  the  water 
from  the    floating  harbour;    and  also  to 
make,  complete,  and  maintain  a  dam  and 
overfall  across  the  river  Avon,  at  or  near 
the  RedclifF,  in  the  parish  of  Bedminster, 
in  the  county  of  Somerset,  to  keep  up  the 
water  in  the  river  Avon  and  Froome  above 
the  said  dam,  to  the  level  of  the  sixteen 
feet  gauge  mark,  at  the  lower  end  of  the 
quay  of  Bristol ;  such  dam  to  be  furnished 
with  pointing  gates,  for  the  purpose  of  ex- 
cluding the  tide  water  from  the  said  floating 
harbour,  and  permitting  the  waste  water  to 
run  down  the  overfall,  and  to  be  also  pro- 
vided with  culverts,  sluices,  and  ground 
hatches,  for  the  purpose  of  scouring  the 
floating  harbour  and  laying  the  same  dry, 
whenever  necessary,  for  the  purpose   of 
repairs,  and  for  suddenly  lowering  and  again 


raising  the  water  within  the  said  harbour ; 
and  to  make  all  such  other  work*  and  ist- 
provements  within  the  limit*  m  the  said  act 
mentioned,  a*  they  should  consider  necessary 
for,  and  which  would  completely  answer  and 
effect,  the  purposes  of  the  said  act.    And  it 
was  further  enacted,   that    it  should  and 
might  be  lawful  for  the  directors  of  the  said 
company,  at  the  charge  of  the  said  company, 
and  they  were  thereby  authorized  and  re- 
quired to  form  and  complete  a  common 
sewer,  from  a  certain  place  called  Cattle 
Pill,  through  Bread-street  and  Avon-etfoet, 
or  the  streets  and  lands  adjoining,  or  near 
adjoining  thereto,  into  the  river  Avon  above 
a  certain  dam,  directed  by  the  said  act  to 
be  made  at  Temple  Meads,  and  also  to  form 
and  complete    collateral    sewers    leading 
thereto,  and  to  alter  the  then  present  sewers 
of  the  said  city  of  Bristol,  so  and  m  such 
manner  that  the  greater  part  of  the  sewage 
then  discharged  into  the  river  Avon  above 
Bristol-bridge  might  be  carried  off,  and  not 
permitted  to  mix  with  the  water  in  the 
floating  harbour ;  and  also  to  alter  and  re- 
construct all  or  any  of  the  sewers  of  die 
said  city  at  the  mouths  thereof,  so  and  in 
such  manner  that  the  sewers  might  be  dis- 
charged considerably  under  the  surface  of 
the  water  in  the  said  floating  harbour ;  and 
also  to  make  such  alterations  and  amendments 
in  the  sewers  of  the  said  city,  as  might  or 
should  be  necessary,  in  consequence  of  the 
{tooting  of  the  said  harbour* — The  writ  then 
farther  recited,  that  the  Court  had  been 
given  to  understand,  that  in  pursuance  of 
the  said  act,  and  of  certain  other  acts  of 
parliament,  made  and  passed  respectively 
for  altering  and  amending  the  same,  and 
extending  the  powers  and  provisions  thereof 
the  said  floating  harbour,  in  the  said  first- 
mentioned  act  mentioned,  had  been  made, 
and  that  in  consequence  of  the  floating  of  the 
said  harbour,  as  by  the  same  act  mentioned 
and  directed,  divers  noxious  and  unwhole- 
some smells  and  stenches  had  been  for  a 
long  time  last  past,  and  still  were  emitted  and 
sent  forth  from  the  sewage,  discharged  into 
the  said  floating  harbour,  and  from  the 
waters  dammed  up  therein,    and  the  air 
there  had  thereby  become,  and  still  was 
greatly  corrupted  and  infected,  and  that  di- 
vers alterations   and  amendments  in  .the 
sewers  of  the  said  city  of  Bristol  had  be- 
come and  still  were  necessary,  in  conse* 
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quence  of  the  floating  of  the  said  harbour ; 
and  that  application  had  been  made  to  the 
said  company,  by  and  on  behalf  of  divers 
liege  subjects,  inhabiting  and  dwelling  within 
the  said  city,  and  near  to  the  said  floating 
harbour,  to  make  such  alterations  and 
amendments  in  the  sewers  of  the  said  city, 
ag  had  so  become  and  were  necessary,  in 
consequence  of  the  floating  of  the  said 
harbour ;  but  that  the  company  had  neg- 
lected and  refused  to  make  any  such  alte- 
rations and  amendments.  The  writ  then 
went  on  to  command  the  said  Bristol  Dock 
Company,  that  immediately  after  the  receipt 
of  the  writ,  they  should  without  delay  make 
and  cause  to  be  made,  all  such  alterations  and 
amendments  in  the  sewers  of  the  said  city 
as  had  become  and  were  necessary,  in  conse- 
quence of  the  floating  of  the  said  harbour, 
or  ahow  cause  to  the  contrary,  on  Monday 
next  after  three  weeks  of  Holy  Trinity. 

To  this  writ  the  company  returned  as 
follows : — 

We,  the  Bristol  Dock  Company,  most 
humbly  certify  to  our  Lord  the  King,  that 
after  the  passing  of  the  said  acts  of  parlia- 
ment, and  before  the  issuing  of  the  said 
writ,  we  did,  in  due  manner,  form  and 
complete  the  said  common  sewer,  from  the 
said  place  called  Castle  Pill,  through  Bread- 
street  and  Avon-street,  or  the  streets  and 
lands  adjoining,  or  near  adjoining  thereto, 
into  the  river  Avon  above  the  said  dam, 
directed  by  the  said  first-mentioned  act  to 
be  made  at  Temple  Meads,  and  did  form  and 
complete  collateral  sewers  leading  thereto, 
and  did  alter  the  then  present  sewers  of  the 
said  city  of  Bristol,  so  and  in  such  manner 
that  the  greater  part  of  the  sewage  at  the 
time  of  passing  the  said  first-mentioned  act 
of  parliament,  discharged  into  the  river 
Avon  above  Bristol-bridge,  might  be,  and 
was,  and  is  carried  off,  and  not  permitted 
to  mix  with  the  water  in  the  floating  harbour ; 
and  also  did  alter  and  re-construct  part  of 
the  sewer  of  the  said  city,  at  the  mouths 
thereof,  as  was  requisite  and  necessary  to 
be  done  in  that  behalf,  so  and  in  such 
manner  that  the  sewers  might  be,  and  were 
and  are  discharged  considerably  under  the 
surface  of  the  water  in  the  said  floating 
harbour;  and,  (protesting  that  no  other 
alteration  or  amendment  in  the  sewers  of 
the  said  city,  according  to  the  true  intent 
and  meaning  of  the  said  statute,  hath  be- 


come, or  at  the  time  of  issuing  the  said  writ, 
was,  or  hath  been  since,  or  now  is  neces- 
sary, in  consequence  of  the  floating  of  the 
said  harbour,  nevertheless)  we  do  further 
make  answer,  and  certify  to  our  Lord  the 
King,  that  so  long  as  the  said  sewers  so  al- 
tered and  re-constructed  as  aforesaid,  shall 
continue  to  be  discharged  under  the  surface  of 
the  water  m  the  saidfloating  har 6our,according 
to  the  directions  of  the  said  statute,  neither 
the  nuisances  in  the  writ  of  our  Lord  the 
King  mentioned,  nor  any  other  grievance 
arising  in  consequence  of  the  floating  of  the 
said  harbour  can  be  removed,  nor  in  any 
manner  remedied  by  any  alteration  or  amend- 
ment whatever  of  the  same  sewers,  or  of  any 
other  sewers  whatever  of  the  said  city.  And 
we  do  further  certify  and  inform  our  Lord 
the  King,  that  if  the  said  nuisances,  or  any 
other  grievance  arising  in  consequence  of 
the  floating  of  the  said  harbour,  can  be  re- 
moved or  remedied  by  any  other  means  of 
sewage,  it  can  only  be  by  forming  and  com- 
pleting new  sewers,  to  be  conducted  to,  and 
discharged  at  some  other  and  different  place 
or  places  than  under  the  surface  of  the  water 
of  the  said  floating  harbour.  And  we  do  fur- 
ther certify  and  inform  our  Lord  the  King, 
that  ail  the  powers  and  authorities  given  to 
us  by  the  said  statute,  or  by  any  other  of  the 
statutes  in  this  behalf  made  and  provided, 
to  enter  upon  any  lands  and  tenements  of 
others,  the  subjects  of  our  Lord  the  King, 
for  the  purpose  of  constructing,  forming,  and 
completing  of  any  new  sewer  or  sewers,  long 
before  the  issuing  of  the  said  writ  of  our 
Lord  the  King,  had  by  virtue  of  the  said 
statutes  ceased  and  determined,  and  that  we 
had  not  before  the  issuing  of  the  said  writ, 
nor  have  we  now  any  lands,  nor  any  lawful 
power  or  authority  to  obtain  and  have  any 
lands,  by,  through,  or  under  which  any  new 
sewer  for  the  purpose  aforesaid  could  or  can 
be  made,  formed  and  completed — all  which 
several  matters  we  hereby  certify,  and  offer 
to  our  said  Lord  the  King  in  answer  to  this 
writ. 

Upon  this  return,  Mr.  Russell,  for  the 
prosecution,  moved  that  it  should  be  quash- 
ed, and  that  a  peremptory  mandamus  should 
issue.  And  Mr.  Maule,  for  the  defendants, 
contended,  first,  that  the  writ  of  mandamus 
itself  was  bad,  and  ought  to  be  quashed : 
secondly,  that,  at  all  events,  the  return  was 
good. 
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The  pottos  insisted  upon  for  the  prose* 
•cutkm  against  the  return,  were  as  follows : 

1.  That  it  neither  admits  nor  denies  that 
the  alterations  and  amendments  in  the 
sewers  of  the  city  of  Bristol,  mentioned  m 
the  writ  of  mandamus,  are  necessary  in  con- 
sequence of  the  floating  of  the  harbour ; 
but  protests  that  they  are  not  necessary 
according  to  the  true  intent  and  meaning 
of  the  statute  therein  mentioned ;  thereby 
involving  in  the  said  return  matter  of  law, 
and  not  stating  the  plain  fact. 

2.  That  it  states,  that  so  long  as  the  said 
sewers  shall  continue  to  be  discharged  un- 
der the  surface  of  die  water  of  die  said 
floating  harbour,  according  to  the  directions 
of  the  amid  statute,  neither  the  nuisances 
mentioned  m  the  said  writ,  nor  any  other 
grievances  arising  in  consequence  of  the 
floating  of  the  said  harbour,  can  be  removed 
or  remedied  by  any  .alteration  or  amend* 
ment  of  the  said  sewers,  or  any  other 
sewers;  thereby  assuming  that  the  said 
sewers  must  continue  to  be  discharged  un» 
der  the  surface  of  die  said  water;  and 
thereby  also  involving  matter  of  law,  and 
being  argumentative  and  uncertain. 

3.  That  it  states,  that  If  die  nuisances 
and  grievances  can  be  removed  or  remedied 
by  other  means  of  sewage,  it  can  only  be 
by  forming  and  completing,  new  sewers, 
to  be  conducted  and  discharged  at  some 
other  and  different  place  or  places,  than 
under  the  surface  of  the  water  of  ibe  said 
floating  harbour ;  but  it  does  not  expressly 
or  distinctly  allege,  that  the  said  company 
cannot  form  and  complete  such  new  sewess, 
so  to  be  conducted  and  discharged'  as  afore* 
said ;  and  is  in  this  respect  argumentative, 
informal,  and  uncertain,  andakegether  omks 
to  return  the  plain  fact  upon  this  matter. 

4.  That  it  states,  that  all  the  powers 
authorities  given  to  the  said  company,  by 
the  said  statute,  or  by  any  other  statutes, 
to  enter  upon  any  lands  and  tenements  of 
other  persons,  for  the  purpose  of  construct- 
ing, forming,  and  completing  any  new  sewer 
or  sewers,  long  before  the  issuing  of  the 
said  writ,  had,  by  virtue  of  the  said  statutes, 
ceased  and  determined;  thereby  also  in- 
volving matters  of  law ;  and  thereby  also 
assuming,  that  it  is  necessary  for  the  said 
company  to  enter  upon  the  lands  of  others, 
in  .order  to  make  any  new  sewers, 

5.  That  it  states,  that  the  said  company 


have  not  any  lands,  nor  any  lawful  power 
or  authority  to  obtain  and  have  any  lands, 
by,  through,  or  under  which  any  new 
can  be  made*  formed,  and  cot 
thereby  again  involving  matter  of  law,  and 
assuming  that  it  is  necessary  for  the  said 
company  to  have,  or  to  obtain  lands,  in 
order  to  make  any  new  sewer* 

6.  That  the  said  company  do  not,  hi  any 
part  of  the  said  return,  distinctly  and  oar* 
tainly  aver,  that  they  cannot  make  the  aft* 
aerations  and  amendments  in  the  said  aewen 
of  the  said  city  of  Bristol,  which  they  am 
fay  the  said  wait  requwed  to  make. 

7.  That  the  said  return  bargusaeotative, 
and  does  not  state  any  facts  by  which  the 
said  company  can:  or  ought  to  he 
from  obeying  die  exigency  of  the  writ. 


Mr.  Russdl  for  die  UPUBOtutimj.— The 
return  to  such  a  writ  ahould  state  foots ;  and 
those  should  be  stated  plainly  and  unequi- 
vocally :  Boom's  Abridgment,  tit. : a  Man* 
deneus.1'  In  the  tme  of  The  Kmg  ▼.  the 
Mayor  and  Burge$ies  if  Lyme  Megii,  (1) 
Lord  Mansfield  said, "  I  agree,  that  in  chess 
returns  the  same  certainty  k  required,  as 
in  indictments  m  returns  to  writs  of  aufant 
corput."  Hens,  the  return  almost  com* 
by  a  protestation*  It  stems  to  he 
t  as  an  admission ;  yet  it  neither  ad- 
mits nor  denies.  But  die  defendants  mean 
to  say  in  substance,  that  they  have  not  the 
power  to  make  these  alterations.  They 
have  not  noticed  the  statement  in  the  writ 
respecting  the  nuisances.  They 
say  they  have  not  the  power  to 
the  alterations.  And  how  have  they  said 
oven  this  f  They  say,  that  so  long  as  the 
said  sewers,  so  mkered  and  a  usaafimaaf 
as  aforesaid,  shall  contmue  to  undischarged 
under  the  sur&ceof  the  water  of  die  abating 
harbour,"  the  nuisance  cannot  be  masoned 
by  any  a&mutton  of  the  same  sewers,  or  of 
any  other  sewers  of  the  city.  But  thai  as* 
sumes,  and  desires  dm  Court  to  take  it  for 
granted,  that  the  sewers  mutt  go  under  the 
water  of  the  floating  harbour.  This  is  giv- 
mg  too  narrow  a  oonstrnetion  so  the  act  of 
parhaaoent.  The  whole  object  of  the  act 
must  be  taken  into  consideration.  In  Tat 
King  v.  Hail,  (2)  die  Lord  Chief  Justice 

(*)  1  Doorl.  150. 
(*)  1B.&C.1S& 
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tid,  "  the  meaning  of  particular  words  in 
acts  of  parliament,  a*  well  as  other  rastru- 
menu,  is  to  be  found,  not  so  much  in  a 
strict  etymological  propriety  of  language, 
nor  even  in  popular  use,  as  in  the  subject 
or  occasion  on  which  they  are  used,  and 
the  object  that  is  intended  to  be  attained." 
Looking,  then,  to  the  object  of  the  act,  and 
the  object  of  the  writ  of  mandaonm,  by  this 
mode  of  construction,  how  do  the  defen* 
dants  show  to  the  Coart  that  they  have  not 
the  means  of  accomplishing  the  object? 
First  of  all,  they  assume  that  the  sewets 
must  go  under  the  water  of  the  floating  har- 
bour. Next,  they  say  that  they  have  "  no 
lands,  by,  through,  or  under  which  any  new 
sewer  for  the  purpose  aforesaid,  could  be 
made."  Even  this  expression  calls  for 
some  remark.  They  have  no  lands,  they 
say,  "  through  or  under  which  any .  new 
sewer  could  be  made;"  but  they  do  not 
say  they  have  no  lands  at  all ;  nor  do  they 
say,  that  they  cannot  make  fresh  sewers 
without  obtaining  lands.  They  ought  to 
have  stated  fuDy  and  clearly  how  it  is  that 
they  cannot  remove  the  nuisance ;  and  to 
do  that,  they  ought  to  have  shown,  first, 
that  it  could  be  accomplished  only  by  a 
particular  mode ;  and  next,  that  they  had 
not  the  command  of  that  particular  mode. 
Their  reason  for  not  obeying  the  writ  should 
have  been   explicitly    and    unequivocally 

given  :  Rex  v.  the  Bailiffs  of  Morpeth.  (S) 
ut,  even  for  the  present  waiving  these  ob- 
jections to  the  form  of  the  return,  it  is  bad 
in  substance.  The  defendants  are  wrong 
in  saying  that  they  have  not  the  power- to 
remove  this  nuisance.  In  the  concluding 
part  of  the  80th  section,  the  company  are 
directed  and  required  "  to  make,  complete, 
and  maintain  such  other  works  and  improve- 
ment* within  the  limits  after  mentioned,  as 
they  the  said  company  shall  consider  neces- 
sary for,  and  which  will  completely  answer 
and  effect  the  purposes  aforesaid."  And  of 
course,  whatever  the  Court  think  necessary, 
the  company  will  consider  necessary.  In 
section  87,  they  are  directed  "  to  make  such 
other  alterations  and  amendments  in  the 
sewers  of  the  said  city,  as  may  or  shall  be 
necessary  in  consequence  of  the  floating  of 
the  said  harbour."  This  is  what  they  are 
required  to  do  by  the  writ ;  and  it  is  not 
sufficient  for  them  to  say,  that  they  cannot 
do  it  by  this  or  that  particular  mode.     By 

(3)  t  Stra.  58. 


section  89,  they  have  a  power  to  lower  and 
deepen  the  beds  of  the  rivers  Avon  and 
Froome.  By  section  GO,  they  have  a  power 
to  scour  and  cleanse  those  beds,  and  to 
puddle  the  sides  of  die  canaL  Taking  all 
the  clauses  together,  and  considering  the 
object  of  the  act,  they  have  the  power  to 
go  into  the  harbour.  They  appear  to  have 
the  power  usually  given  to  canal  com- 
panies. The  cases  o£  Mollis  v.  Goldfinch,  (4) 
and  Earl  of  Portmore  v.  Bunnt{5)  show 
that  powers  of  this  description  should  be 
considered  with  reference  to  public  conve- 
nience. By  section  41,  the  defendants 
have  a  power  to  purchase  lands,  and  treat 
for  the  same.  It  is  true,  that  by  section 
4ft,  the  company's  power  of  purchasing 
lands  is  limited  to  seven  years  from  the 
passing  of  the  act.  Some  stress  may  be 
laid  by  the  other  side  upon  this ;  but  the 
clause  evidently  means,  that  after  seven 
years  they  shall  not  have  the  power  of  pur- 
chasing lands  for  their  own  purposes.  It 
never  could  mean  to  deprive  the  defendants, 
or  any  other  subjects,  of  the  power  to  ob- 
tain the  means  by  which  a  nuisance  is  to  be 
removed.  In  such  a  case,  the  public 
health .  must  be  the  paramount  consider- 
ation. The  defendants  must  purchase 
lands,  if  lands  are  necessary;  but  remove 
the  nuisance  they  must ;  and  nothing  but 
their  clearly  and  fairly  showing  a  physical 
impossibility,  with  regard  to  themselves  and 
their  means,  can  excuse  them  from  obedi- 
ence to  this  writ. 

Mr.  Maule  for  the  defendants. — The  re- 
turn is  good ;  but  the  writ  itself  is  open  to 
exception ;  and  the  defendants  are  entitled 
to  object  to  the  writ,  although  they  have 
made  a  return.  Objection  to  the  writ  is  not 
waived  by  making  a  return ;  at  least,  if  the 
writ  is  defective,  the  Court  will  not  order 
a  peremptory  mandamus  to  issue.  It  is 
true,  that  the  case  of  The  King  v.  the 
Mayor,  tip.  of  York,  (6)  decided  that  ob- 
jections to  the  writ  could  not  be  made  after 
the  return ;  but  the  contrary  may  be  col- 
lected from  5  Burr.  2742 ;  5  Mod.  420  ; 
1  LordRafM.  559 ;  Carth.  499;  Salk.  700; 
5  Mod.  10;  ftStr.  893;  Rep.  temp.  Hard. 
862  ;  Salk.  484 ;  8  Mod.  Ill  ;  and  1  RoL 
Rep.  409.  After  return  made, .  the 
Court  would  probably  not  entertain  a  mo* 

(4)  1  B.  &  C.  205  ;  1  Law  Jqutti.  K.B.  91. 

(5)  Id.  694;  and  id.  190. 

(6)  6  Term  Rep.  74. 
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tion  to  quash  the  writ ;  but  if  they  be  satis- 
fied it  is  insufficient,  they  will  not  proceed  to 
enforce  it.  The  writ  then  is  bad,  inasmuch 
as  it  is  too  general.  It  should  specify  what 
it  is,  which  is  required  to  be  done.  Its 
pursuing  the  general  words  of  the  act  of 
parliament  is  not  sufficient :  it  should  point 
out  what  are  the  necessary  alterations  and 
amendments  required.  Those  who  apply 
for  this  writ  must  be  supposed  to  know 
what  alterations  and  amendments  are  ne- 
cessary. 

[Mr.  Justice  Bayley.—So.  If  they  had 
done  that,  you  might  have  had  some  reason 
to  complain  that  they  were  toojparticular. 
You  might  then  have  said,  "  Why  tie  us 
down  to  this  particular  mode  of  accomplish- 
ing the  object?  If  we  accomplish  it,  we 
may  surely  do  it  according  Id  our  own 
mode."] 

Mr.  Maule. — There  is  a  medium.  They 
might  have  drawn  the  attention  of  the  de- 
fendants to  the  particular  alterations  with- 
out binding  them  to  the  particular  mode* 
The  writ  is  also  defective,  in  calling  for  an 
alteration  by  a  new  sewer.  It  shows  that  a 
new  sewer  is  necessary ;  and  the  defendants 
are  forbidden  to  make  new  sewers.  The 
return  is  good ;  inasmuch  as  it  shows  that 
the  defendants  have  not  the  power  to  re- 
move the  nuisance  complained  of.  The 
protestation  which  is  objected  to  by  the 
other  side  was  necessary,  in  order  that  the 
defendants  might  not  be  concluded  by  the 
feet.  But  in  substance,  all  the  facts,  and  all 
arguments  fairly  deducible  from  them  are  in 
favour  of  the  return.  This  nuisance,  if  so 
it  is,  has  been  long  acquiesced  in :  the  ar- 
gument of  acquiescence  is  not  offered  to 
justisfy  the  nuisance ;  but  to  show  the  im- 
probability that  a  nuisance,  such  as  that 
which  is  now  described,  would  have  been 
endured  without  complaint  The  defen- 
dants are  without  the  means  of  removing  it — 
they  have  no  lands  adequate  to  the  purpose ; 
for  that  is  the  fair  meaning  of  that  part  of 
the  return.  They  have  no  power  to  pur- 
chase lands,  their  power  in  this  respect 
having  ceased  ;  and  at  all  events  they  have 
not  the  power  to  force  persons  to  seU  them 
land ;  nor  is  it  just  that  they  should  be 
compelled  to  purchase,  on  terms  which  it 
must  be  obvious  will  be  heavily  raised  upon 
them,  when  it  is  known  that  they  must  pur- 
chase on  any  terms.  For  aught  that  ap- 
pears, they  have  not  any  funds  wherewith, 


even  if  they  had  the  power,  to  purchase : — 
they  ought  not  to  be  ordered  to  remove  the 
nuisance  unless  it  be  manifest  that  they 
have  adequate  means  to  do  it. 
Mr.  Russell  in  reply  was  stopped. 


The  Lard  Chief  Justice.— I  shall  first 
consider  die  objections  that  have  been  taken 
to  the  form  and  sufficiency  of  the  writ ;  be- 
cause, if  the  writ  be  insufficient,  we  need 
not  inquire  whether  the  return  is  or  is  not 
sufficient.  Now  the  writ  begins  by  reciting 
the  act  of  parliament,  authorising  this 
company  to  dam  up  and  keep  up  the  water 
in  tbe  rivers  Avon  and  Froome,  above  a 
certain  dam  which  they  are  authorised  to 
make  to  the  level  of  16  feet ;  and  it  further 
sets  out  another  clause  in  the  act,  M  that  it 
shall  be  lawful  for  the  directors  at  the 
charge  of  the  said  company,  and  they  were 
thereby  authorised  and  required  to  form 
and  complete  a  common  sewer  from  a  cer- 
tain place  called  Castle  Pill,  through  Bread- 
street  and  Avon-street,  or  the  streets  and 
lands  adjoining,  or  near  adjoining  thereto, 
in  the  river  Avon  above  a  certain  dam,  di- 
rected by  the  said  act  to  be  made  at  Temple 
Meads."  The  object  of  that  is,  that  the 
sewage  which  is  carried  back  must  not  flow 
into  that  part  of  the  floating  harbour ;  bat 
being  carried  into  the  Avon  over  the  dam, 
may  pass  off  through  that  collateral  channel 
by  which  the  waters  are  taken  oft  which 
are  not  employed  for  the  floating  harbour ; 
"  and  also  to  form  and  complete  collateral 
sewers  leading  thereto ;  and  to  .alter  the 
then  present  sewers  of  the  said  city  of  Bris- 
tol ;  so  and  in  such  manner,  that  the  greaser 
part  of  the  sewage  then  discharged  into  the 
river  Avon  above  Bristol-bridge,  might  be 
carried  off,  and  might  not  be  permitted  to 
mix  with  the  water  in  the  floating  harbour." 
That  is  one  thing  that  they  are  required  to 
do.  Another  thing  they  are  reouired  to  do 
is—"  to  alter  and  re-construct  all  and  every 
of  the  sewers  of  the  said  city  at  the  mouths 
thereof,  so  and  in  such  manner  that  the 
sewers  might  be  discharged  considerably 
under  the  surface  of  the  water  in  the  said 
floating  harbour,  and  also  to  make  sack 
other  alterations  and  amendments  in  the 
sewers  of  the  said  city,  as  might  or  should 
be  necessary  in  consequence  of  the  floating 
of  the  said  harbour.9'  Therefore,  thus  far 
the  wrfeseto  out  the  provisions  of  the  act  of 
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Then  the  writ  goes  on  to  allege  "  that 
the  King  has  been  given  to  understand  in 
his  Court  before  us,  by  virtue  and  in 
pursuance  of  the  said  act,  and  of  certain 
other  acts  of  parliament,  made  and  passed 
respectively,  for  altering  and  amending  the 
same,  and  extending  the  powers  and  provi- 
sions thereof,  the  said  floating  harbour,  in 
the  said  first-mentioned  act  has  been  made, 
and  whereas  we  have  also  been  given  to 
understand  in  our  said  Court  before  us, 
that  in  consequence  of  the  floating  of  the 
said  harbour,  as  by  the  same  act  mentioned 
and  directed,  divers  noxious  and  unwhole- 
some smells  and  stenches  have  been  for  a 
long  time  past,  and  still  are  emitted  and 
sent  forth  from  the  sewage,  discharged  into 
the  said  floating  harbour,  and  from  the 
waters  dammed  up  therein,  and  the  air 
there  hath  thereby  become,  and  still  is 
greatly  corrupted  and  infected ;  and  that  di- 
vers alterations  and  amendments  in  the 
sewers  of  the  said  city  of  Bristol,  have  be- 
come and  still  are  necessary,  in  consequence 
of  the  floating  of  the  said  harbour,  and 
that  application  hath  been  made  to  you,  the 
said  company,  by  and  on  the  behalf  of 
divers  of  our  liege  subjects,  inhabiting  and 
dwelling  within  the  said  city,  and  near  to 
the  said  floating  harbour,  to  make  such 
alterations  and  amendments  in  the  sewers 
of  the  said  city,  as  have  so  become  and  are 
necessary  in  consequence  of  the  floating  of 
the  said  harbour  as  aforesaid  ;  but  that  you, 
the  said  company,  *  have  neglected  to  do 
it.' "  And  then  the  writ  goes  on  to  com- 
mand them,  that  "  the  company,  or  the 
directors  of  them,  do  make  and  cause  to 
be  made  all  such  alterations  and  amend- 
ments in  the  sewers  of  the  said  city  as  have 
become  and  are  necessary,  in  consequence  of 
the  floating  of  the  said  harbour*9  Now,  to 
this  writ  two  objections  have  been  taken; 
the  first  is,  that,  although  the  writ  recites 
that  unwholesome  smells  and  stenches  have 
been  for  a  long  time  past,  and  still  are 
emitted  and  sent  forth  from  the  sewage 
discharged,  and  from  the  waters  dammed 
up  therein  ;  and  the  air  there  hath  thereby 
become,  and  still  is  greatly  corrupted  and 
infected,  and  that  divers  alterations  are 
necessary  ;  yet  that  it  does  not  say  that  the 
alterations  are  necessary  in  consequence  of 
the  sewage  being  discharged  into  the  har- 
bour.    It  does  not  say  that,  in  direct  terms  ; 
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but  it  says  it  in  language,  that  no  man  who 
reads  that  writ  can  possibly  misunderstand ; 
and  that  in  a  writ  is  quite  sufficient.  The 
next  objection  that  is  made  is,  that  the  ap- 
plication to  the  corporation  has  not  specified 
what  in  particular  the  works  were  that  were 
required  to  be  done  to  remove  this  nuisance, 
and  that  the  writ,  following  the  terms  of  the 
application,  does  not  specify  certainly  what 
they  are  to  do,  but  the  application  and  the 
writ  are  both  in  general  terms,  namely  in 
the  terms  of  the  act,  such  other  alterations 
and  amendments  in  the  sewers  of  the  said 
city,  as  may  or  shall  be  necessary  in  conse- 
quence of  the  floating  of  the  said  harbour. 
That  introduces  this  question,  whether  it 
was  necessary  in  the  application,  or  in  the 
writ,  to  specify  with  certainty  what  the  mea- 
sures were  that  should  be  adopted  by  this 
company,  to  abate  and  put  an  end  to  the 
nuisance.  I  am  clearly  of  opinion,  that  it 
was  not  necessary  or  even  proper  so  to  do, 
because  the  act  gives  the  company  the 
power  to  do  what  shall  be  necessary,  and  it 
leaves  them  therefore  to  judge  in  the  first 
instance  what  is  to  be  done  ;  and  it  is  not 
to  be  pointed  out  to  them  by  others,  which 
would  be  to  take  from  them  the  election  of 
doing  that  which,  in  their  judgment,  would 
be  the  cheapest,  and  as  effectual  a  mode  as 
any  other  that  had  been  specifically  pointed 
out.  It  seems  to  me,  therefore,  that  for 
these  reasons  the  writ  itself  is  perfectly  suf- 
ficient ;  and  is  in  the  form  adapted  to  the 
case. 

This  brings  me  then  to  consider,  whether 
the  return  of  this  writ  is  sufficient.  Now 
the  return  is  certainly  very  informal;  but 
in  a  question — a  great  question  of  this  kind, 
I  should  be  unwilling  to  determine  on  mere 
matter  of  form.  I  am  willing  therefore, 
and  am  desirous  to  consider  the  matter 
upon  the  substance  of  the  return,  rather 
than  upon  the  form.  And  looking  at  the 
substance  of  the  return,  it  appears  to  me 
the  only  question  raised  by  it  is,  what 
is  the  true  construction  and  meaning  of 
the  57th  section,  of  the  act  of  parliament 
which  has  been  referred  to,  namely,  the 
43  Geo.  3. ;  for  as  to  the  latter  part  of  the 
return,  in  which  they  certify  and  inform  the 
Court  that  "  all  the  powers  and  authorities 
given  to  them  by  the  statute,  to  enter  into 
die  lands  and  tenements  of  others,  the  sub- 
jects of  our  Lord  the  King,  for  the  purpose 
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of  constructing,  forming,  and  completing  of 
any  new  sewer  or  sewers  long  before  the 
issuing  of  the  said  writ  of  our  Lord  the 
King,  had,  by  virtue  of  the  statutes  ceased." 
Certainly,  there  has  been  no  clause  in  the  act 
of  parliament  pointed  out  to  us,  which 
limits  a  certain  time,  after  which  the  direc- 
tors could  not  be  enabled  to  do  that  which 
the  act  of  parliament  had  required  them  to 
do.  One  section  was  referred  to  as  con- 
taining such  a  limit  —  the  42nd  section, 
that  is  only  a  limit  as  to  purchase ;  they  do 
not  say  this,  the  thing  required  cannot  be 
done  without  a  purchase.  Another  section 
referred  to  was  the  123rd;  but  that  only 
applies  to  the  payment  of  rates,  and  directs 
this  by  way  of  expediting  the  proceedings 
of  the  company.  The  123rd  is  only  to 
expedite  the  proceedings  of  the  company, 
"  unless  you  complete  within  the  time  there 
specified  what  you  are  to  do,  the  rates  shall 
not  be  payable  until  that  is  done."  That  is 
the  whole  effect  of  that  clause :  that  being 
so — there  being  nothing  therefore  to  sustain 
the  latter  part  of  the  return,  the  question,  as 
I  have  said,  comes  back  to  what  is  the  true 
construction  and  meaning  of  this  37th  sec- 
tion in  the  act  of  parliament.  Now  by  this 
act  of  parliament  (passing  by  as  immaterial 
to  the  consideration  of  the  question  now 
before  us,  that  which  relates  to  so  much  of 
the  sewage  as  was  to  be  carried  into  the 
river  Avon,  and  confining  our  attention  to 
that  which  was  to,  or  might,  he  carried  into 
the  floating  harbour),  I  find  that  the  com- 
pany may  lawfully,  at  their  charge,  and  they 
were  thereby  authorized  and  required  to 
form  and  complete  a  common  sewer  from  a 
certain  place  called  Castle  Pill,  through 
Bread-street  and  Avon-street,  or  the  streets 
and  lands  adjoining,  or  near  adjoining 
thereto,  into  the  river  Avon  above  a  certain 
dam,  directed  by  the  said  act  to  be  made  at 
Temple  Meads ;  and  also  to  form  and  com- 
plete collateral  sewers  leading  thereto,  and 
to  alter  the  then  present  sewers  of  the  said 
city  of  Bristol,  so  and  in  such  manner  that 
the  greater  part  of  the  sewage  then  dis- 
charged into  the  river  Avon  above  Bristol- 
bridge  might  be  carried  off,  and  not  permit- 
ted to  mix  with  the  water  in  the  floating 
harbour  ;  and  also  to  alter  and  re-construct 
all  or  any  of  the  sewers  of  the  said  city  at 
the  mouths  thereof,  so  and  in  such  manner 
that  the  sewers  might  be  discharged  con- 


siderably under  the  surface  of  the  water  in 
the  said  floating  harbour ;  and  also  to  make 
such  other  alterations  and  amendments  in 
the  sewers  of  the  said  city,  as  might  or 
should  be  necessary  in  consequence  of  the 
floating  of  the  said  harbour ;  and  it  is  con- 
tended, that  inasmuch  as  the  company  sKrf 
make  such  alterations  in  the  sewers,  as  that 
the  sewage  should  be  discharged  under  the 
surface  of  the  water  of  the  floating  harbour; 
that  they  have  done  ail  that  this  act  requires 
of  them,  and  cannot  be  compelled  to  do  any 
thing  more.  The  effect  of  that,  undoubt- 
edly would  be  to  make  the  latter  words  of  this 
clause,  "  and  also  to  make  such  other  alte- 
rations and  amendments  in  the  sewers  of  the 
city  as  may  be  necessary  in  consequence  of 
the  floating  of  the  harbour,"  entirely  inope- 
rative ;  they  might  not  be  there,  if  the  con- 
struction which  has  been  contended  for  on 
the  first  part  of  the  sentence,  be  the  true  one. 
Another  consequence  would  arise,  if  that 
which  is  contended  for  be  the  true  con- 
struction :  namely,  the  legislature  must  be 
supposed  to  have  given  a  power  to  this 
company  to  stop  the  course  of  the  river 
Avon  and  of  the  river  Froom  ;  to  prevent 
the  tide  from  flowing  in  as  it  used  before 
every  twenty-four  hours ;  to  carry  off  the 
foul  water  of  the  sewers  of  the  city  which 
run  into  that  small  river ;  to  do  that ;  and, 
if  having  done  that,  and,  having  brought  the 
sewers  under  the  surface  of  the  water,  the 
air  should  become  so  corrupted  as  to  be 
absolutely  unwholesome  and  unhealthy: 
that  nuisance  is  to  be  allowed  and  to  be  per- 
mitted to  stand,  unless  other  persons  would 
at  their  expense  take  means  to  prevent  it — 
To  suppose  that  the  legislature  intended  to 
give  such  a  power,  is  to  suppose  that  they 
intended  to  do  something  so  outrageous  and 
so  absurd,  that  we  cannot,  by  possibility 
admit  such  an  intention;  and  we  must 
therefore  give  such  a  construction  to  the 
whole  of  the  act  of  parliament,  taken  toge- 
ther, as  shall  exclude  that  supposition,  and 
shall  prevent  this  company  from  doing  that 
which  is  admitted  to  be  so  highly  prejudi- 
cial to  the  health  and  comfort  of  those  who 
live  near  the  place.  The  only  mode  by 
which  that  can  be  done,  is  to  consider  the 
first  part  of  the  section  as  saying  this,  and 
this  only,  "  if  you  bring  the  severs  into  the 
floating  harbour,  at  this  part  of  it,  at  nfl 
events  you  shall  bring  them  in  considerably 
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under  the  surface  of  the  water ;"  that,  at  all 
events ; — but  it  is  quite  consistent  with  say- 
ing that,  "  if  you  do  bring  them  there,  you 
shall  at  all  events  bring  them  under  the 
surface  to  aid  ;  but  moreover,  you  shall  do 
whatever  is  rendered  necessary  by  the  doing 
it ;  and  then,  if  the  doing  that  is  not  doing 
all  that  is  necessary  in  consequence  of  the 
floating  of  the  harbour,  you  must  do  what  is 
necessary."  In  consequence,  I  am  clearly 
of  opinion,  that  is  the  true  construction  of 
the  act  of  parliament ;  I  therefore  think, 
that  this  return  is  insufficient,  and  a  pe- 
remptory mandamus  must  go. 

Mr.  Justice  Bay  ley. — I  am  of  opinion 
also,  that  the  writ  in  this  case  is  sufficient, 
and  the  return  is  bad.  When  it  is  stated 
on  the  writ,  "  in  consequence  of  the  floating 
of  the  said  harbour,  as  by  the  same  act 
mentioned  and  directed,  divers  noxious  and 
unwholesome  smells  and  stenches  have  been 
for  a  long  time  past,  and  still  are  emitted 
and  sent  forth  from  the  sewage  discharged 
into  the  said  floating  harbour,  and  from  the 
waters  dammed  up  therein ;  and  the  air 
there  hath  thereby  become,  and  still  is 
greatly  corrupted  and  infected,  and  that 
divers  alterations  and  amendments  in  the 
sewer  of  the  said  city  of  Bristol,  have  be- 
come and  still  are  necessary  in  consequence 
of  the  floating  of  the  said  harbour" — I 
think  no  man  can  doubt  that  the  fair  mean- 
ing of  the  language  of  that  writ  is,  that 
those  amendments  and  alterations  had  be- 
come necessary  in  consequence  of  the  sewage 
having  been  so  discharged,  and  the  water 
having  been  dammed  up ;  and  the  applica- 
tion of  the  parties  to  the  company  to  rectify 
it,  by  the  introduction  of  the  word  "  so," 
ties  it  up  to  that  particular  species  of  com- 
plaint; because  the  words  are,  that  they 
had  applied  to  make  such  alterations  and 
amendments  in  the  sewers  of  the  said  city, 
and  near  to  the  said  floating  harbour,  as 
have  jo  become  and  are  necessary  in  conse- 
quence of  the  floating  of  the  said  harbour. 
Bo  become ! — How  become  ?  Why,  the 
only  species  and  manner  in  which  any  ne- 
cessity had  been  stated  to  have  existed  be- 
fore, was,  because  of  the  stenches  having 
been  emitted  from  the  sewage,  being  intro- 
duced into  that  water  which  was  dammed  up 
with  that  quantity  of  sewage  in  it.  The 
other  objection  in  the  direction  of  the  writ 


is  general,  and  seems  to  me  to  be  capable 
of  the  easiest  possible  answer*  I  think  it 
would  have  been  bad,  if  you  had  pointed 
out  the  mode  in  which  it  was  to  be  done. 
The  act  of  parliament  is  general :  they  are 
to  be  at  large  as  to  the  exercise  of  any  dis- 
cretion, touching  alterations  and  amend- 
ments whieh  they  might  wish  to  make  on  that 
subject ;  and  if  you  had  pointed  out  by  your 
writ  the  particular  mode  in  which  they  were 
to  do  the  thing,  I  think  it  would  have  been 
an  answer  to  the  writ,  that  you  have  taken 
away  from  those  persons  that  discretion 
which  they  were  authorized  to  have.  That 
brings  me  to  the  construction  of  the  act  of 
parliament.  Now  it  is  contended  in  support 
of  the  return,  that  the  true  construction  of 
this  clause  in  the  act  of  parliament  is  this  : 
that  you  must  make  your  sewage  in  such  a 
way  as  that  the  greater  part  of  it  shall  be 
carried  into  the  river  Avon  above  Bristol- 
bridge,  without  mixing  with  the  water  in 
the  floating  harbour  ;  and  that,  as  to  all  the 
rest,  you  shall  be  forced  to  discharge  it  un- 
der the  surface  of  the  floating  harbour. 
Why,  that  is  the  argument ;  and  there  being 
a  subsequent  provision  in  that  act — in  that 
clause,  that  you  are  to  make  such  other 
alterations  and  amendments  in  the  sewers 
of  the  city  as  shall  be  necessary ;  you  say 
that  is  entirely  a  nugatory  part  of  the  clause, 
because  you  are  forced,  under  the  preceding 
clause,  to  discharge  all  your  water  that  you 
do  not  send  down  above  the  Bristol-bridge : 
you  are  forced  to  discharge  it  under  the 
surface  of  the  water  in  the  floating  harbour. 
I  think  that  is  not  the  construction  of  the  act; 
you  are  to  look  at  the  occasion  on  which  this 
act  is  made ;  and  that  is  of  great  assistance 
to  you  in  construing  acts  of  this  description. 
This  is  an  act  made  on  a  subscription 
about  to  be  undertaken,  in  consideration  of 
which  a  very  large  sum  of  money  is  to  be 
subscribed,  partly  for  public  purposes,  but 
the  object  of  the  subscribers  is,  that  they 
shall  be  at  liberty  to  obtain  a  large  benefit 
for  themselves;  because,  I  can  never  un- 
derstand, that  parties  are  not  expecting  a 
large  benefit  when  I  find  a /twit  specified  in 
an  act,  and  the  tenor  of  that  limit  is,  that 
you  shall  not  get  more  than  8/.  per  cent. ; 
then,  if  that  is  the  limit,  I  think  the  parties 
are  naturally  looking  forward  to  that,  as 
being  the  probable  amount  by  which  they 
will  be  reimbursed  interest  at  that  rate, 
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until  the  amount  of  their  principal  money 
shall  be  paid,  and  after  such  principal  shall 
be  discharged. 

I  take  it  to  be  a  rule,  in  the  construction 
of  acts  of  parliament,  that  if  there  are  se- 
veral words,  and  several  branches  of  a  par- 
ticular sentence,  it  is  not  essentia],  that 
every  one  of  those  words  should  apply  to 
every  branch  of  the  sentence ;  but  that  if 
you  see  a  reason  and  necessity,  by  the  dif- 
ferent branches  of  the  different  sentences, 
you  apply  some  of  those  words  to  one  part, 
and  some  to  another — that  you  are  at  liberty 
so  to  do ;  and  that  you  are  bound  so  to  do ; 
and  that  you  are  reddendo  singula  singulis. 
Now,  in  this  case,  the  words  are  words  of 

Cer  and  obligation:  the  obligation  per- 
t  s  applies  to  some,  and  the  power  applies 
to  other  of  the  provisions  ;  and  there  is  an 
expression  in  this  clause  applicable  to  the 
sewage  under  the  floating  harbour,  which, 
as  it  seems  to  me,  shows  beyond  all  question, 
that  the  true  construction  of  this  clause  is, 
to  limit  the  words  which  are  to  apply  to 
that,  to  the  power  only,  and  not  to  those 
words  which  create  obligation.  1 1  is  directed, 
that  it  shall  and  may  be  lawful  to  the  com- 
pany— to  the  directors,  "at  the  charge 
of  the  said  company,  and  they  are  hereby 
authorized  and  required  to  form  and  com- 
plete a  common  sewer  from  a  certain  place 
called  Castle  Pill,  through  Bread-street  and 
Avon-street,  or  the  streets  and  lands  ad- 
joining thereto,  into  the  river  Avon  above 
the  intended  dam  at  Temple  Meads ;  and 
also  to  form  and  complete  collateral  sew- 
ers leading  thereto,  and  to  alter  the  present 
sewers  of  the  said  city,  so  and  in  such 
manner,  that  the  greater  part  of  the  sewage 
now  discharged  into  the  river  Avon  above 
Bristol-bridge,  may  be  carried  off,  and  not 
permitted  to  mix  with  the  water  in  the 
floating  harbour."  I  think,  so  far,  the 
words  are  properly  words  of  obligation  upon 
them ;  and  that  therefore  the  word  "  re- 
quire" is  the  operative  word  in  that  sen- 
tence. You  observe,  that  then  you  are  to 
carry  off  a  great  deal  of  the  water  in  that 
way,  and  that  is  applicable  to  a  great  many 
of  the  sewers  in  the  city  of  Bristol ;  and 
then  you  come  to  these  words,  "  also  to 
alter  and  re-construct  all  or  any  of  the  sew- 
ers of  the  said  city  at  the  mouths  thereof, 
co  and  in  such  manner  that  the  sewers  may 
be  discharged  considerably  under  the  sur- 


face of  the  water  in  the  said  floating  har- 
bour." Now,  are  those  words  of  request — 
of  obligation — that  you  are  to  alter  and 
re-construct  all  ?  Why,  there  are  many  of 
them  that  have  been  discharged  into  the 
river  above  the  bridge,  to  which  it  cannot 
by  any  possibility  be  applicable.  The 
words  "  all  or  any " — who  ever  heard  of 
such  a  species  of  obligation  attaching  to  the 
duty,  that  you  shall  alter  and  re*  construct 
"all  or  some?"  "All  or  any,"  are  the 
proper  words  to  be  used  with  reference  to 
words  giving  power  and  authority  only, 
"  I  authorize,  and  it  shall  be  lawful  to  you, 
and  you  are  hereby  authorized  to  alter  or 
re-construct  all  or  any ;" — that  is  the  proper 
language ;  but  when  I  say,  "  I  require  you 
to  alter  and  re-construct  "  all  or  any  " — is 
that  proper  language  ?  It  is  quite  clear  it 
is  not.  I  should  say,  "  what  is  the  extent 
of  ray  obligation  ?  I  am  only  bound  to 
re-construct  all  or  any.  How  many,  and 
which,  not  all ;  because  there  are  the  words 
"  or  any."  I  think,  that  the  variation  of  the 
language  in  that  part  of  the  clause  shows, 
that  although  you  have  in  the  introductory 
part  of  the  clause  words  of  power,  and 
words  of  obligation,  that  the  words  of  obli- 
gation attach  on  the  earlier  branch  of  the 
sentence ;  the  latter  part,  the  words  of 
power  are  the  proper  words  applicable  to 
this  branch  of  the  sentence  ;  and  then  that 
makes  the  latter  part  perfectly  intelligible. 
"  If  you  choose,  we  give  you  power  to  alter 
or  re-construct  all  or  any ;  but  then  we  im- 
pose a  term  and  condition  on  that  alteration 
and  re-construction,  viz.  that  you  shall  take 
care,  that  the  mouths  discharge  under  the 
surface  of  the  water  in  the  floating  harbour." 
That,  as  it  seems  to  me,  is  giving  a  fair  and 
plain  construction  to  those  words ;  and  then 
the  subsequent  words,  "  and  also  to  make 
such  other  alterations  and  amendments,0  I 
think  properly  come  under  the  words  of 
duty  and  obligation,  under  the  term  "re- 
quired" For  these  reasons  I  am  of  opinion, 
that  is  the  true  construction  of  the  act: 
then,  if  that  is  so,  one  has  nothing  to  do 
but  to  read  the  return,  to  be  perfectly  satis- 
fied the  return  is  bad.  The  company  say, 
that  they  have  no  power  to  go  on  any  other 
person's  land ;  non  constat  that  they  have, 
and  that  they  have  no  land  of  their  own ; 
but  it  is  not  essential  that  they  should  have 
land  of  their  own :  they  may  be  able,  with- 
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out  being  the  owners  of  any  land,  to  obtain 
a  licence  and  permission,  which  they  must 
buy  of  the  proprietors  of  the  land  through 
which  it  may  be  necessary  to  make  a  new 
sewage.  They  do  not  state,  that  they  have 
no  funds ;  they  do  not  state,  that  they  have 
no  means  of  doing  it ;  they  do  not  state,  that 
they  cannot  make  any  alteration  and  amend- 
ment :  but  all  they  say  is,  that  so  long  as 
they  discharge  the  sewage  under  the  float- 
ing harbour,  they  cannot  rectify  the  incon- 
venience and  nuisance  in  question ;  and  that, 
in  order  to  make  a  new  sewage,  they  have 
no  power  under  the  act  to  use  the  land  of 
other  persons,  and  they  have  no  lands  of 
their  own.  Then  they  must  obtain,  by  the 
means  of  their  own  funds,  the  power  of  do- 
ing that  which,  according  to  this  act  of  par- 
liament, they  have  undertaken  of  them- 
selves to  do — and  by  the  language  of  the 
act,  they  are  required  to  do, — viz.  to  make 
all  necessary  amendments  and  alterations. 
For  these  reasons,  I  am  of  opinion,  that  the 
peremptory  mandamus  must  go ;  and  that 
the  return  is  bad. 

* 

Mr.  Justice  Holroyd. — I  also  agree  with 
the  rest  of  the  Court  as  to  the  judgment 
which  they  have  given  in  the  present  case. 

With  regard  to  the  return,  it  appears  to 
me  to  resolve  itself  entirely  into  a  point  of 
construction  of  the  37th  clause.  With  re- 
spect to  that  clause,  I  have  had  some  doubt 
during  the  argument ;  but  I  am  satisfied, 
on  further  consideration  of  it,  as  well  as  on 
the  grounds  which  I  have  heard  stated. 
The  doubt  I  had  was,  whether,  in  conse- 
quence of  this  clause,  the  words  of  obliga- 
tion, as  well  as  the  words  of  power  or  per- 
mission— whether  the  whole  of  the  waters 
of  the  sewers  must  not  be  discharged  below 
the  floating  harbour.  I  think  that  the  words 
both  of  obligation  and  of  duty  and  of  power 
are  satisfied  by  the  construction  that  has 
been  given ;  and  I  am  now  satisfied,  that 
the  words  "  to  alter  or  re-construct  all  or 
any  of  the  sewers  of  the  said  city  at  the 
mouths  thereof,  so  and  in  such  manner  that 
the  sewers  may  be  discharged  considerably 
under  the  surface  of  the  water  in  the  said 
floating  harbour :"  that  that  gives  a  matter  of 
description  as  to  which  of  the  sewers  shall 
have  their  waters  so  discharged,  and  more 
particularly  from  the  words,  which  have  been 


commented  on,  which  follow  that  clause, 
"  and  also  to  make  such  other  alterations  and 
amendments  in  the  sewers  of  the  said  city 
as  may  or  shall  be  necessary  in  consequence 
of  the  floating  of  the  said  harbour."  If  the 
words  of  obligation,  as  well  as  of  permis- 
sion, could  not  be  satisfied  with  giving  that 
construction  to  the  act,  that  would  be  a 
ground,  I  think,  for  refusing  to  give  that 
construction  to  it.  But,  I  think,  that  they 
are  very  properly  satisfied  by  considering 
the  words  not  as  applicable  to  every  part, 
but  applicable  and  satisfied  as  to  the  whole. 
With  regard  to  the  writ,  the  observations 
which  have  been  made  are  chiefly  cri- 
tical, and  I  have  had  no  doubt  with  respect 
to  them  ;  and  I  think  it  really  would  have 
been  objectionable,  if  a  specific  mode  had 
been  pointed  out.  I  therefore  concur  in 
the  opinion  which  has  been  given  by  the 
Court,  that  the  mandamus  in  the  case  is  to 
be  supported,  and  the  return  is  not  a  good 
one. 

Mr.  Scarlett,  on  the  part  of  the  com- 
pany, expressed  their  respectful  acquies- 
cence in  the  judgment  of  the  Court.  He 
observed,  however,  that  there  might  be  a 
difficulty  in  the  purchase  of  land  with  the 
view  to  new  sewers.  The  land  might  be 
vested  in  persons  who  were  under  some 
legal  incapacity  to  sell,  such  as  infants, 
married  women,  and  the  like. 

Lord  Chief  Justice. — I  cannot  see  (as  at 
present  advised)  that  the  purchase  of  land 
is  necessary  for  the  purpose  of  making  a 
sewer  under  the  land.  They  make  sewers 
without  having  the  land — you  may  make 
sewers  under  the  land  without  becoming 
owners  of  the  land.  I  should  say  gene- 
rally— (whatever  we  may  say  on  this  sub-7 
ject  must  be  received  with  a  certain  degree 
of  qualification,  because  we  have  not  the 
individuals  to  object  before  us,)— I  should 
say,  generally,  when  an  act  gives  power  to 
make  such  alterations  as  are  made  neces- 
sary by  a  particular  measure,  that  inciden- 
tally gives  the  power  of  obtaining  posses- 
sion of  the  land,  making  such  a  compensa- 
tion as  is  necessary  for  that  purpose. 

Rule  for  peremptory  mandamus. 
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1827.      7     RKX   *.  TUB    INHABITANTS    OF 
Feb.  23.  3  HOIDSWOBTHY. 

Settlement — Militia-man. 

If  at  the  time  of  entering  into  a  contract 
for  a  year's  service,  a  militia-man  does  not 
communicate  the  fact  of  his  being  in  the  «*- 
UtWy  the  hiring  for  a  year  nM  not  be  consi- 
dered such  a  hiring  as  will  serve  for  the  pur- 
pose of  a  settlement. 

Upon  an  appeal  against  an  order  of  two 
Justices  for  the  removal  of  Francis  Hooper 
Trim,  bis  wife  and  child,  from  the  parish  of 
Thornbury,  in  the  county  of  Devon,  to  the 
parish  of  HokLsworthy,  in  the  same  county, 
the  Sessions  confirmed  the  order,  subject  to 
the  opinion  of  the  Court  on  the  following 

CASE. 

In  the  month  of  May  1819,  the  pauper 
being  a  single  man  was  inrolled  as  a  substi- 
tute in  the  South  Devon  Militia,  as  a  private, 
to  serve  lor  the  space  of  five  years ;  and  in 
June  1822,  whilst  he  was  still  a  member  of 
the  corps,  being  at  Plymouth,  he  offered 
himself  as  a  recruit  to  one  George  M'Gie,  a 
private  in  the  15th  regiment  of  Infantry, 
who  paid  him  Is.  for  enlisting  money,  and 
took  him  to  the  Serjeant  of  the  regiment, 
and  he  was  subsequently,  after  inspection 
by  the  surgeon,  sworn  in  before  the  Mayor 
of  Plymouth,  as  a  recruit  in  that  regiment 
for  ununited  service.  At  the  time  of  receiv- 
ing the  shilling  from  M'Gie,  he  informed 
him,  that  he  belonged  to  the  South  Devon 
Militia,  and  was  by  him  told  not  to  men- 
tion it ;  he  did  not  mention  it,  either  to  the 
serjeant,  the  surgeon,  or  the  commanding 
officer  of  the  regiment.  In  February  1423, 
he,  being  still  a  single  man,  hired  himself 
for  a  year  to  James  Penwarden,  in  the  ap- 
pellant parish,  and  performed  a  year's  ser- 
vice in  that  pariah  under  that  hiring ;  but 
no  proof  was  offered  that  he  informed  him, 
that  he  was  inrolled  in  the  militia,  or  en- 
listed into  the  15th  regiment  of  Infantry,  - 

The  question  for  the  opinion  of  the  Court 
is,  whether  by  such  hiring  and  service  he 
gained  any  settlement  in  that  parish. 

Mr.  Coleridge  having  obtained  a  rule  to 
show  cause  why  the  order  for  the  removal 


should  not  be  quashed,  for  the  insufficiency 
thereof, — this  day 

Mr.  Frazer  appeared  for  the  appellant 
parish ;  and 

Mr.  Crowder  for  the  parish  of  Thornbury. 

For  the  parish  of  Thornbury,  in  support 
of  the  order,  it  was  contended,  upon  the 
authority  of  Rex  v.  We*terleigh,(\)  that  a 
militia-man,  though  called  upon  by  ha 
duties  to  be  absent  a  part  of  the  year,  inkht 
yet  obtain  a  settlement  by  hiring  for  that 
period.  In  that  case,  it  appeared,  that  the 
pauper  had  communicated  the  fret  of  ha 
being  a  militia-man  at  the  time  when  he 
engaged  with  his  mistress :  but  the  dream* 
stance  of  disclosure  would  make  no  differ- 
ence ;  or  if  it  would,  that  difference  would 
be  in  favour  of  the  present  order,  inasmuch 
as  the  point  there  was,  as  to  sn  exceptive 
hiring;  and  the  only  doubt  was,  whether  the 
agreement  made  between  the  pauper,  and 
the  party  hiring  him  for  his  absence  during 
a  certain  portion  of  the  year,  did  not  vitiate 
the  contract.  The  actual  absence  of  a  ser- 
vant, under  no  express  agreement  at  the 
time  of  hiring,  but  by  the  permission  of  the 
master,  during  some  part  of  the  year,  would 
not  affect  the  contract  and  prevent  a  set- 
tlement ;  and  shall  it  be  said,  that  when 
there  really  has  been  no  absence  on  the  part 
of  the  servant,  as  in  this  case,  but  merely 
because  there  waa  a  possibility  of  it,  that 
hiring  and  service  are  insufficient? 

For  the  appellant  parish  :— To  make  the 
hiring  good,  the  pauper  must  have  the 
power  of  serving  during .  the  whole  of  the 
period,  and  not  be  liable  to  be  caled  away 
for  any  certain  or  uncertain  portion  of  the 
year,  which  is  the  case  here.  Whether  he 
has  been  so  called  away  cannot  affect  the 
question  of  the  contract ;  as  the  objection 
made  to  that  applies  to  the  pauper's  power 
and  capacity.  In  The  King  v.  the  Ma*- 
tanU  of  Bomdiem,  (2)  Lord  EHenborough 
uses  these  words:  "  To  confer  a  right  to  a 
settlement  by  hiring  and  service  for  a  year. 
as  there  are  no  words  in  the  statute  which 
qualify  the  general  sense  of  the  word  hiring, 
I  must  take  it  to  mean  an  absolute,  unqua- 
liBed,  indefeasable  hiring,  that  is,  a  hinsg 

(t)  Barr.  S.  C.  753. 
<*)  3  Mtmle  &  Selw.  **9. 
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by  which  the  party  who  hires  himself  has 
the  power  of  communicating  to  the  master 
an  absolute  right  to  his  service  for  the 
whole  time.  In  order,  therefore,  to  do  this, 
the  party  must  be  sui  juris,  and  have  the 
faculty  of  disposing  of  his  own  service." 

Mr.  Justice  Bay  ley. — Upon  die  question, 
whether  a  militia-man  is  or  is  not  compe- 
tent to  enter  into  the  service,  if  he  mentions 
that  he  is  a  militia-man,  I  shall  say  nothing. 
There  is  nothing  illegal  perhaps  in  his  doing 
so,  if  he  mentions  that  fact.  The  pauper 
here  hires  himself  for  a  year,  and  he  does 
not  appear  to  have  made  any  communica- 
tion that  he  was  in  the  militia.  This  then 
is  not  a  qualified  hiring ;  but  it  is  a  contract, 
that  he  will  serve  for  a  year ;  which  con- 
tract he  is  not  competent  to  make.  1  do 
not  infer  fraud  :  no  criminal  act  on  the  part 
of  the  pauper  is  inferred ;  but  he  cannot  be 
said  to  have  hired  himself  for  a  year,  and 
so  to  have  gained  a  settlement.  This  is 
my  opinion,  which  will  not  break  in  upon 
the  case,  where  a  man  at  the  time  of  hiring 
bargains  for  the  exception  of  a  month ;  as  in 
this  case  the  distinction  is,  that  there  was  an 
omission  to  mention  that  the  pauper  was  in 
the  militia. 

Mr.  Justice  Holroyd. — It  is  not  to  be 
presumed,  that  the  fact  of  the  servant  being 
in  the  militia  was  communicated  to  the  mas- 
ter at  the  time  of  hiring.  We  must  infer 
the  contrary; — but  the  objection  is,  that 
the  servant  does  not  give  an  absolute  con- 
trol over  his  services  for  the  whole  year. 

Mr.  Justice  Littledale. — The  master  here 
could  not  command  the  services  of  the  pau- 
per for  the  whole  year,  nor  for  any  certain 
part  of  it.  In  case  of  a  war,  he  might  have 
been  called  out  for  a  year. 

Order  quashed. 


1827.    f  THE  KINO  0.THE  JUSTICES  OP  THE 

Jan.  29. 1    north  riding  op  Yorkshire. 


J27.  > 
i.  29.  J 

Highway  Act. 


The  special  sessions  heme  no  authority  to 
examine  a  surveyor's  accounts,  unless  those 
accounts  have  been  first  examined  by  a  single 
magistrate,  and  by  him  referred  to  the  sessions 
far  judgment,  on  the  details  specifically  ob- 
jected to  by  the  magistrate. 


Accordingly,  where  a  magistrate  referred 
to  the  special  sessions,  the  accounts  of  a  sur- 
veyor, without  having  first  examined  them 
himself:  it  was  held,  that  the  special  sessions 
had  no  jurisdiction. 

In  this  case,  a  rule  had  been  obtained  by 
Mr.  Campbell,  calling  upon  the  defendants 
to  show  cause  why  a  writ  of  certiorari  should 
not  issue,  directed  to  them,  to  remove  into 
this  court  a  certain  order  made  by  them,  or 
some  of  them,  for  the  allowance  of  the  ac- 
counts of  the  overseers  of  the  highways,  for 
the  township  of  Fylingdales  in  the  said 
riding. 

It  appeared  from  the  affidavits,  upon 
which  this  rule  was  granted,  that  one  of  the 
overseers  of  the  township,  according  to  the 
directions  of  the  Highway  Act,  Id  Geo.  £• 
c.  78.  s.  48,  had  attended  with  the  accounts, 
but  not  with  the  book  of  assessments,  be- 
fore a  justice  of  the  peace  ;  that  upon  ob- 
jections being  made  by  an  assessed  inhabi- 
tant of  the  township  to  the  allowance  of 
certain  items,  the  magistrate,  without  fur- 
ther investigation,  had  referred  the  accounts 
to  the  special  sessions ;  and  that  the  special 
sessions,  consisting  of  the  defendants,  upon 
their  being  duly  verified  upon  oath,  had 
proceeded  to  allow  the  accounts. 

Mr.  Broderiek  now  showed  cause.  The 
objection  made  to  the  proceeding  of  the 
special  sessions  is,  that  they  had  no  au- 
thority to  examine  or  to  pass  the  accounts 
that  were  brought  before  them.  This  ob- 
jection was  sought  to  be  sustained,  and  may 
probably  again  be  urged,  on  the  authority 
of  the  King  v.  the  Justices  of  Somerset- 
shire, (1)  but  that  case  does  not  apply,  as 
there  the  surveyor  had  never  submitted  his 
accounts  to  a  magistrate  previous  to  their 
allowance  by  the  special  sessions.  It  is 
not  necessary  that  the  magistrate  before 
whom  the  accounts  are  to  be  verified,  should, 
in  case  of  objection,  enter  into  their  inves- 
tigation ;  but  it  is  sufficient  that  they  are 
laid  before  him,  and  that  he  considers  there  is 
good  cause  for  referring  them  to  the  ses- 
sions. This  construction  of  the  clause  m 
the  act,  on  which  the  question  arises,  is 
confirmed  by  the  words  of  Mr.  Justice  Law- 
rence, in  The  King  v<  Mitchell  and  other s,(2) 

0)  5  B.  &  C.  816 ;  5  Law  Jonrn.  Suppl.  35. 
(*)  5  T«m  IUp.701. 
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That  learned  judge  says,  "  The  single  ma- 
gistrate may  allow  the  accounts  if  he  please ; 
but  if  he  has  any  difficulty,  he  may  refer 
them  to  the  petty  sessions,  where  they  are 
to  be  examined  and  allowed."  Enough 
therefore  had  been  done  before  one  justice 
of  the  peace  to  bring  the  accounts  regularly 
before  the  sessions,  to  give  them  authority 
to  examine  and  allow  them,  and  to  make 
their  decision  final. 

The  Court  said— "  The  act  directs  that 
the  special  sessions  may  allow  or  disallow 
the  accounts  referred  to  them  by  the  single 
justice,  after  the  parts  objected  to  by  such 
justice  shall  have  been  explained  and  veri- 
fied by  proper  evidence.  Here  the  justice 
had  taken  no  objection.  He  could  not  do 
so,  as  he  had  not  the  assessments  before 
him. 

--•■**  Rule  Absolute. 


1827.  V 
an.  29.3 


THE   RING    V.    THE  JUSTICES  OF 
WORCESTERSHIRE. 


Jan 

Mandamus —  Certiorari, 

Where  the  Court  of  Quarter  Sessions, 
after  a  case  has  been  fully  heard,  both  upon 
the  lam  and  upon  the  merits,  have  given  their 
decision,  but  have  afterwards,  on  the  solid" 
tation  of  counsel,  been  induced  to  permit  a 
special  case  to  be  submitted  to  me  Court 
above,  but  it  is  discovered  that  the  writ  of 
certiorari  has  been  taken  away,  the  Court  of 
King's  Bench  will  not  issue  a  mandamus  to 
hear  and  determine  upon  the  merits. 

But  quaere,  whether  such  a  mandamus  would 
not  be  granted,  should  the  case  appear  to 
have  been  but  partially  heard,  and  decided 
under  an  arrangement  that  it  should  be  put 
into  the  form  of  a  special  case  ? 

In  Trinity  term  last,  Mr.  Scarlett  had 
obtained  a  rule,  calling  upon  the  defendants 
to  show  cause  why  a  writ  of  mandamus 
ahould  not  issue  directed  to  them,  com- 
manding them  to  cause  continuances  to  the 
next  General  Quarter  Sessions  of  the  peace 
to  be  entered,  upon  the  appeal  of  Thomas 
Edward  Savage,  against  an  order  made  by 
the  commissioners  for  putting  in  execution 


a  certain  act  of  parliament,  passed  in  the 
third  year  of  his  present  Majesty's  reign, 
for  repairing  and  amending  several  roads, 
leading  to  and  from  the  borough  of  Eve- 
sham, in  the  county  of  Worcester,  Arc. :  and 
at  such  next  general  quarter  sessions  of  the 
peace,  to  hear  and  determine  the  merits  of 
the  said  appeal. 

The  affidavit  upon  which  this  rule  was 
obtained,  stated  (among  other  facts,  which 
for  the  purpose  of  this  report,  it  is  not  ne- 
cessary to  notice,)  that,  at  the  Midsummer 
Sessions  1825,  Mr.  Savage  was  one  of  three 
appellants  against  the  order  in  question. 
That  the  case  of  Mr.  New,  another  of  those 
appellants,  was  first  heard,  and  confirmed, 
.subject  to  a  case  granted  on  the  point  of 
law,  whether  under  the  act  of  parliament, 
the  trustees  had  the  power  to  make  the 
order,  (rescinding  a  former  one):  and  that 
the  cases  of  Mr.  Savage,  and  the  third  ap- 
pellant, Mr.  Cooper,  were  to  abide  the  de- 
termination of  the  Court  above  upon  this 
point.  It  then  went  on  to  allege,  that  on  a 
subsequent  discovery  that  the  power  of  re- 
moval by  certiorari  was  prohibited  by  the 
local  act,  an  attempt  was  made  again  to 
bring  the  appeal  of  Mr.  Savage  before  the 
court  of  quarter  sessions,  which  court  how- 
ever had  refosed  to  hear  it ;  on  the  ground 
that  in  substance  it  had,  under  another 
name,  been  already  heard  and  decided. 

The  affidavits  filed  in  opposition  to  this 
rule,  alleged,  that  upon  the  trial  of  the  first 
appeal,  the  several  matters  of  fact  and 
merits,  and  also  the  question  of  law  were 
discussed  at  great  length,  and  that  the 
Court  decided  generally  upon  the  whole 
case,  and  expressed  no  doubt  upon  the  facts, 
or  merits,  or  upon  the  law  of  the  case ;  but 
after  their  decision,  upon  the  importunity  of 
the  unsuccessful  counsel  alone,  they  gave 
permission  for  a  special  case  to  be  stated. 
That  the  law  and  facts  in  the  cases  of  Mr. 
Savage  and  the  other  appellant  were  admit- 
ted to  be  precisely  similar  to  those  in  the 
one  before  decided;  and  that  an  uncondi- 
tional decision  was  given  against  them, 
though  upon  the  like  request,  permission 
was  given  for  a  case  to  be  submitted  for  the 
opinion  of  this  court ;  and  that  the  reason 
the  quarter  sessions  refused  to  hear  the 
appeal,  when  it  was  again  attempted  to  be 
brought  on,  was,  because  the  real  question 
had  already  been  fully  disposed  of. 
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Mr.  Russelt  now  showed  cause  against  the 
role.  He  contended  that  the  case,  which 
by  the  mandamus,  it  was  now  sought  to 
have  re-heard,  had  already  been  tried  by 
the  court  of  quarter  sessions,  and  that  the 
issuing  of  the  mandamus  would  in  fact  be 
to  assume  the  power  of  granting  a  new  trial. 

Mr.  Scarlett  and  Mr.  Carter  contra.  The 
mandamus  to  the  quarter  sessions  is  not  to 
re-hear  the  case,  as  it  has  never  yet  been 
heard,  or,  if  heard,  it  has  been  heard  but 
partially,  and  abridged,  under  an  impres- 
sion that  it  could  receive  the  judgment  of 
this  Court.  If  the  appellant  is  not  permitted 
to  proceed,  he  has,  through  a  mere  mistake, 
been  deprived  of  the  right  given  him  by  the 
act.  The  merits  of  the  case  of  this  appel- 
lant have  never  been  before  the  court  of 
quarter  sessions  ;  and,  admitting  they  had 
no  doubt  upon  the  law  or  upon  the  facts  in 
the  other  case,  yet  in  this  they  might  form 
a  different  opinion.  The  present  appeal 
was  not  proceeded  in,  on  the  express  under- 
standing that  it  was  to  be  put  into  the  form 
of  a  special  case,  and  to  be  determined  by 
the  Court  above:  it  has  been  found  that  the 
removal  by  certiorari  is  taken  away,  and  the 
case  is  useless.  To  discharge  the  rule  would 
be  to  destroy  the  right  of  appeal  given  by 
the  act,  and  to  make  the  order  of  the  trus- 
tees final  and  conclusive. 

The  Lord  Chief  Justice  Abbott.— I  am  of 
opinion  that  this  rule  should  be  discharged. 
Had  the  case  at  sessions  been  but  partly 
heard,  and  had  it  been  shortened  under  the 
impression  which  has  been  suggested,  our 
decision  might  have  been  different.  But  it 
appears  that  the  case  was  fully  heard,  and 
that  there  was  at  the  trial  a  long  discussion* 
both  upon  the  law  and  upon  the  facts.  The 
appellant,  Savage,  admitted  the  law  and 
the  facts  in  his  case,  to  be  precisely  similar 
to  those  before  heard,  and  disposed  of  by 
the  Court;  and  it  was  merely  on  the  impor- 
tunity of  counsel,  and  probably  in  deference 
to  them,  that  the  case  was  granted. 

Mr.  Justice  Bauley,  and  Mr.  Justice 
Littledale  concurred* 

Ruie  absolute* 


1827. 


f  THE  klNGt).  THE  COMMISSIONERS 
\  OV  PAVEMENTS,  &C. 


Mandamus — Commissioners  of  pavements. 

The  writ  of  mandamus  is  a  writ  issuable 
only  in  defect  of  any  other  specific  legal 
remedy* 

Where,  therefore,  a  power  of  appeal  is 
given  to  the  sessions,  and,  previous  to  such 
appeal  being  made,  application  is  made  for  a 
mandamus,  it  will  be  rejected,  and  the  party 
so  applying  be  referred  to  that  court. 

This  was  a  motion  for  a  rule  to  show 
cause  why  a  mandamus  should  not  issue 
against  the  defendants,  commanding  them 
to  disallow  several  items  in  an  account, 
which  it  was  alleged,  upon  affidavit,  they 
had  improperly  allowed. 

The  Court  said — such  an  application  can- 
not be  entertained,  as,  if  there  be  cause  of 
complaint,  there  is  another  mode  of  pro- 
ceeding prescribed  by  the  statute.  The 
parties,  if  dissatisfied  with  the  conduct  of 
the  commissioners,  have  the  power  of  ap- 
pealing to  the  sessions,  and  until  that  ap- 
peal has  been  made  there  is  no  ground 
whatever  for  an  application  of  the  present 
nature.  * 

Rule  refused. 

[Note. — Upon  this  point  see  Rex  v.  Barker, 
(3  Burr.  1*67.)  Dr.  A  skew's  case,  (4  Burr. 
2188.)  The  Kingr.  the  Marquis  of  Stafford, 
(3  T.  R.  651.)  The  King  v.  the  Bishop  of 
Chester,  (1  T.  R.  396.)  Had  the  rule  been 
obtained,  it  would  probably  have  been  dis- 
charged with  costs.] 


Suppl.  1827. 
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1827'         {  BSSIX. 

Mandamus — Notice  of  appeal — Stopping 
up  footway. 

A  notice  of  appeal  against  an  order  for 
the  stopping  up  of  a  footway,  under  65  G.  $. 
c.  68.  s.  3.  must  state  that  the  party  intend- 
ing to  appeal  is  "  injured  or  aggrieved'*  by 
the  order. 

Therefore,  where  the  Court  of  Quarter 
Sessions  refused  to  hear  an  appeal,  on  account 
of  this  statement  having  been  omitted  m  the 

I 
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notice,  the  Court  would  noL grant  a  manda- 
mus to  hear  and  determine  the  merits  of  the 
appeal  at  the  next  quarter  sessions. 

Mr.  Jessop  had  obtained  a  rule  nut,  for 
a  mandamus,  directed  to  the  defendants, 
and  commanding  them  to  cause  continu- 
ances to  be  entered,  and  to  hear  and  deter- 
mine the  merits  of  an  appeal  of  George 
Frost,  which  had  been  made  and  disposed 
of  under  the  following  circumstances. 

The  said  George  Frost,  at  the  Epiphany 
Sessions  for  the  county  of  Essex,  appealed 
against  an  order  made  by  two  justices,  for 
directing  and  turning  a  certain  part  of  a 
public  footway  in  the  parish  of  Mount- 
nessey,  in  the  said  county.  The  notice  of 
appeal  stated,  that  George  Frost,  of  the 
parish  of  Mountnessey,  a  rated  inhabitant 
of  the  said  parish,  intended  to  appeal  against 
the  order ;  but  omitted  to  state  that  he  was 
injured  or  aggrieved  by  the  order.  An  ob- 
jection was  taken,  that  by  the  55  G.  3. 
c.  68.  s.  3.  the  right  of  appeal  was  given 
only  to  the  person  or  persons  "  injured  or 
aggrieved"  by  the  order  or  proceeding; 
and  that  it  consequently  became  incumbent 
on  the  party  intending  to  appeal,  to  set  forth 
in  his  notice  that  he  was  injured  and  ag- 
grieved, in  order  to  bring  himself  within 
the  description  of  persons  to  whom  the  act 
gave  that  privilege.  The  Court  of  Quar- 
ter Sessions  thought  the  exceptions  good, 
and  that  the  notice  was  inadequate ;  and, 
accordingly,  refused  to  proceed  with  the 
appeal. 

Mr.  Knox  wad  Mr.  Broderkktnov9  showed 
cause.  They  contended,  that  the  notice  did 
not  comply  with  the  requisitions  in  the  act 
of  parliament,  which  conferred  the  right  of 
seeking  redress  by  means  of  appeal,  only 
upon  parties  who  had  been  "  injured  and 
aggrieved/9  This  they  must  state  in  their 
notice,  in  order  to  show  that  they  are  en- 
titled to  call  upon  the  respondents  to  appear 
at  the  sessions  and  answer  their  case.  The 
Quarter  Sessions,  finding  this  defect  in  the 
notice,  justly  concluded  that  the  appeal 
was  informal ;  that  they  had  no  authority  to 
proceed  ;  and  were  right  in  dismissing  it. 

Mr.  Jessop  and  Mr.  Bowling  contrd. — 
It  is  not  necessary,  under  the  provisions  of 
the  statute,  to  state  in  the  notice  of  appeal 
what  are  the  grounds  upon  which  the  ap- 
pellant intends  to  proceed,   or  to  specify 


what  is  the  precise  injury  of  which  he  com- 
plains. This  will  appear  when  the  appeal 
comes  to  be  heard ;  and  if  his  evidence 
does  not  substantiate  the  fact  that  he  has 
been  "  injured  or  aggrieved,"  then  the  ap- 
peal may  be  dismissed.  As  it  is  not  neces- 
sary to  state  how  the  appellant  has  been 
aggrieved,  neither  is  he  called  upon  to  de- 
clare by  the  notice  that  he  is  so  aggrieved ; 
that  will  be  inferred — as,  primd  facie,  every 
person  is  aggrieved  by  the  stopping  up  of  a 
public  footway.  This  statement  in  the  no* 
tice  would  not  put  the  respondents  in  pos- 
session of  any  facts  which  might  enable 
them  to  meet  the  case  at  the  sessions  more 
effectually,  nor  does  its  omission  deprive 
them  of  any  advantage  whatever.  Both 
parties  remain  in  the  same  situation  when 
these  words  are  inserted  in  the  notice,  at 
when,  from  a  mere  oversight,  tltey  hare 
been  omitted. 

Lord  Chief  Justice  Abbott. — The  stopping 
up  or  diverting  of  a  public  highway,  in  some 
measure  affects  all  the  King's  subjects;  hot 
the  statute  does  not  give  the  right  of  appeal 
to  any  but  a  particular  class  of  persons. 
We  must  presume  that  the  legislature  in- 
tended that  the  right  so  given  should  be 
limited  to  those  whom,  by  the  clause  in  the 
act  of  parliament  referred  to,  it  points  out: 
persons  who  had  sustained  some  special  and 
peculiar  injury  ;  and  not  to  allow  that  pri- 
vilege to  all  who  choose  to  complain.  I 
think  then,  that  taking  the  whole  of  this 
statute,  without  laying  down  any  general 
rule  of  construction,  that  the  appellant 
ought  to  have  stated  in  his  notice  that  he 
was  aggrieved.  We  must  therefore  dis- 
charge the  rule. 

Rule  discharged* 


1827.       >         REX  V.   BEAUCHAMPAKD 

May  4.    y  others. 

Seizure  of  gunpowder — Rescue. 

I.  It  is  doubtful,  whether  the  Utk  sectk* 
ofAhe  statute  12  Geo.  S.  c.  61.  which  pro- 
hibits the  keeping  of  more  than  a  spccjfed 
quantity  of  gunpowder,  within  certain  Inmt* 
there  named,  is  applicable  where  g^pomier 
has  been  seized  and  deposited  for  security 
within  those  limits. 
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2.  The  taking  of  gunpowder,  seized  under 
the  above  actt  out  of  the  legal  custody  of 
those  who  have  made  the  seizure,  although 
there  be  no  actual  breach  of  the  peace  com- 
mitted, is  sufficient  to  sustain  an  indictment 
for  a  rescue. 

Indictment  against  the  defendants  for 
preventing  and  hindering  the  seizors  of  a 
quantity  of  gunpowder  carried  by  land  in 
barrels,  not  secured  in  the  manner  prescrib- 
ed by  12  Geo.  3.  c.  61.  s.  18,  from  using 
the  carriage  in  which  the  said  gunpowder 
was  conveyed,  for  the  purpose  of  removing 
the  same  to  a  place  of  security.  Other 
counts  for  rescuing  the  gunpowder  from  the 
custody  of  the  seizors  ;  and  a  count  for  an 
assault.  There  was  a  second  indictment, 
charging  a  rescue  from  the  custody  of  a. 
watchman  appointed  by  the  seizors ;  and 
also  from  their  custody.  To  both  indict- 
ments the  defendants  pleaded  not  guilty. 

At  the  trial  before  the  Lord  Chief  Justice, 
at  the  Middlesex  Sittings  after  Hilary  term, 
it  appeared  that  eighteen  barrels  of  gun- 
powder, the  contents  of  one  of  three  wag- 
gons which  had  been  detained  by  the  pro- 
secutors, were  deposited  in  a  barn  near 
Isleworth,  and  within  a  few  yards  of  seve- 
ral cottages  and  other, buildings;  but  that 
the  prosecutors  were  prevented  from  un- 
loading the  other  waggons  by  some  of  the 
defendants,  who  drove  them  away.  That 
the  defendants  (in  the  second  indictment) 
came  the  next  morning  to  the  barn  with 
a  horse  and  cart,  and  after  inquiring  of 
a  watchman,  under  whose*  care  the  gun- 
powder had  been  placed,  if  he  had  a  magi- 
strate's warrant  for  detaining  it,  and  receiv- 
ing a  reply  in  the  negative,  required  him  to 
deliver  it  up  to  them,  threatening  to  break 
open  the  door ;  that  he  gave  them  the  key, 
and  they  removed  the  gunpowder.  Upon 
these  facts,  several  objections  were  taken ; 
which,  some  of  the  defendants  having  been 
convicted, 

Mr.  Broderick  now  repeated.  The  learn- 
ed gentleman  contended,  that  the  gunpow- 
der could  not  be  deemed  to  be  in  the  legal 
custody  of  the  seizors,  as  it  had  been  de- 
posited in  a  place  within  the  limits  prohi- 
bited by  the  11th  section  of  the  act.  Ad- 
mitting that,  when  seized,  it  was  in  legal 
custody ;  as  soon  as  it  was  deposited  in  that 
improper  place,  it  ceased  to  be  so,  and  die 


defendants  were  justified  in  securing  it* 
The  parties  who  seize  without  the  warrant 
of  a  magistrate,  have  the  same  right  as 
those  who  make  a  seizure  under  that  au- 
thority, and  are  bound  by  the  same  restric- 
tions :  they  cannot  convey  the  seizure  in 
any  manner,  or  to  any  place,  but  such  as  is 
prescribed  by  the  act.  The  king's  maga- 
zine, was  at  no  great  distance,  and  would 
have  been  the  safest  place  of  deposit ;  where 
it  was  put  was  the  most  unfit.  A  se- 
cond objection  applied  to  the  indictment 
for  the  rescue,  which  was  disproved  by 
the  evidence.  There  was  nothing  in  the 
conduct  of  the  defendants  which  amounted 
to  a  breach  of  the  peace ;  and  without  a 
breach  of  the  peace  such  an  indictment 
could  not  be  sustained.  (1) 

The  Court  said — In  our  opinion,  the 
place  where  the  gunpowder  was  deposited 
was  not  an  improper  or  prohibited  one ;  and 
it  was  in  legal  custody.  If  the  seizure  was 
legal,  then  the  parties  who  rescued  the 
gunpowder  so  seized  out  of  legal  custody, 
are  indictable,  although  there  may  have  been 
no  breach  of  the  peace.  It  is  questionable, 
whether  the  clauses  referred  to  were  all  in- 
tended to  apply  in  the  cases  of  persons  who 
had  made  a  seizure:  two  are  directory 
only ;  and  here  there  was  as  much  security 
as  possible  :  and  even  if  the  place  was  im- 
proper, we  should  think  the  persons  in- 
dictable for  the  rescue. 

Rule  refused* 


1827.        t     REX  V.  THE  INHABITANTS  OF 

May  SO.  J  bidoewell. 

Poor  laws — Equitable  estate — Stamp* 

1.  The  question  of  the  sufficiency  or  insuf- 
ficiency of  a  stamp,  is  to  be  decided  by  the 
legal  effect  of  tlie  instrument ;  and  not  merely 
the  legal  words  which  may  be  used  by  the 
parties. 

Accordingly,  where  an  instrument  not  un- 
der seal,  used  words  of  conveyance  of  the 
fee :  it  was  held  to  be  an  agreement  only; 
and  to  be  properly  stamped  as  an  agreement. 

ft.  The  question  of  strict  legal  title  ought 
not  to  be  entertained  in  cases  of  settlement. 
Therefore,  an  instrument  not  under  seal,  which 

(1)  4  Leon.  12. 
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professed  to  convey  the  fee,  mas  held  to  be  ad- 
missible evidence,  with  reference  to  the  ques- 
tion of  equitable  estate;  though  the  instru- 
ment could  convey  no  legal  interest. 

By  an  order  of  removal,  under  the  band* 
and  seals  of  Ellis  Anderson  Stephens  and 
William  Hay  ward*  esquires,  two  of  his  Ma- 
jesty's justices  of  the  peace,  in  and  for  the 
county  of  Essex,  bearing  date  the  18th  of 
September  1826,  George  Aylen,  and  Sophia 
his  wife,  were  removed  from  the  parish  of 
Ridgewell  to  the  parish  of  Ashen,  in  the 
said  county  of  Essex.  On  an  appeal,  the 
general  Quarter  Sessions  of  the  peace,  in 
and  for  the  said  county  of  Essex,  holden 
at  Chelmsford  on  the  17th  of  October  18X6, 
quashed  the  said  order,  subject  to  the  opi- 
nion of  the  Court  of  King's  Bench,  upon 
the  following 

CASE. 

At  the  trial  of  the  said  appeal,  the  re- 
spondents proposed  to  establish  a  derivative 
settlement  for  the  pauper,  George  Aylen, 
from  his  father,  Joseph  Aylen  the  youn- 
ger, by  estate  in  the  appellant  parish  of 
Ashen ;  and  for  that  purpose,  tendered,  and 
offered  in  evidence,  an  instrument  which 
had  been  originally  written  on  unstamped 
paper  ;  but  which,  for  the  purposes  of  the 
said  appeal,  had  been  stamped  with  a  20*. 
agreement  stamp,  and  a  fine  of  51.  paid  at 
the  Stamp  Office  on  obtaining  such  20*. 
stamp  impressed  thereon,  of  which  said  in- 
strument the  following  is  a 

COPY. 

"  An  agreement  made  the  20th  of  Feb- 
ruary 1805,  between  Joseph  Aylenof  Ridge- 
well, in  the  county  of  Essex,  blacksmith, 
of  the  one  part,  and  Joseph  Aylen  the  youn- 
ger, of  the  same  place,  blacksmith,  of  the 
other  part,  as  follows : — The  said  Joseph 
Aylen  the  elder,  in  consideration  of  the  na- 
tural love  and  affection  which  be  have  and 
bear  to  his  son,  Joseph  Aylen,  and  for  the 
further  consideration  of  the  sum  of  19L 
19*.  of  lawful  money  of  Great  Britain,  do 
fully,  clearly,  and  absolutely,  demise,  re- 
lease, and  for  ever  quit  claim  unto  his  said 
son  Joseph  Aylen,  the  full  and  peaceable 
possession  of,  in  or  to  all  that  moiety,  or 
two  thirds  of  a  tenement  or  cottage,  situate, 
lying,  and  being  in  Ashen,  otherwise  Essex, 
together  with  the  yards,  gardens,  orchards, 
ways,  paths,  passages,  hereditaments,  and 


premises,  with  the  blacksmith's  shop  and  ap- 
purtenances thereunto  belonging,  in  the  oc- 
cupation of  George  Wade  and  Sarah  Dia- 
borow,  widow.  To  hold  all  the  said  moiety) 
or  two  thirds  of  the  aforesaid  messuage  or 
tenement,  with  hereditaments  and  appurte- 
nances, and  blacksmith's  shop  to  the  same 
belonging,  to  my  said  son  Joseph  Aylen, 
and  to  his  heirs  and  assigns,  absolutely  aod 
for  ever :  and  I,  the  said  Joseph  Aylen  the 
elder,  nor  my  heirs,  nor  any  person  or  per- 
sons, for  me  or  them,  or  in  my  or  their 
names,  or  in  the  right  or  stead  of  any  of 
them,  shall  or  will  by  any  ways  or  means 
hereafter,  have,  claim,  challenge,  or  demand, 
any  estate,  right,  title,  or  interest,  be  it  by 
last  will  and  testament  or  otherwise,  o(  in, 
or  to  the  said  premises,  or  any  part  or  par- 
cel thereof,  but  from  all  and  every  action, 
right,  estate,  title,  interest  or  demand,  o£ 
in,  or  to  the  said  premises,  or  any  part 
thereof,  tbey  and  every  of  them  shall  be 
utterly  excluded  and  debarred  for  erer. 
"  The  x  mark  of 

"  Joseph  Atleb  the  elder. 
"  Witness, 
"John  Cook." 

The  execution  of  the  above-recited  in- 
strument was  duly  proved,  but  the  appel- 
lant's counsel  objected  to  the  admissibility 
thereof,  on  the  ground  that  it  had  not  a 
proper  stamp;  whereupon  the  Court  of 
Quarter  Sessions  decided  that  the  said  in- 
strument could  not  be  received  in  evidence ; 
and  on  that  ground  quashed  the  order  of  re- 
moval of  the  said  pauper,  George  Aylen 
and  Sophia  his  wife,  from  Ridgewell  to 
Ashen : — subject  however  to  the  opinion  of 
the  Court  of  King's  Bench  upon  the  ques- 
tion— whether  the  said  recited  instrument 
was  admissible  in  evidence  for  the  purpose 
of  proving  a  derivative  settlement  for  the 
said  pauper,  in  the  said  parish  of  Ashen. 

If  the  Court  shall  be  of  opinion  that  the 
said  recited  instrument  was  admissible  in 
evidence  for  the  purpose  aforesaid,  the 
order  of  the  Quarter  Sessions  quashing  the 
orders  of  removal,  is  to  be  quashed;  tod 
the  said  appeal  is  to  be  sent  back  to  the 
Sessions  to  be  re-heard,  but  if  otherwise,  the 
said  order  of  the  Quarter  Sessions  is  to  be 
affirmed. 

Mr.  Knox  and  Mr.  Mkrehouse  for  the 
order  of  Sessions. — The  question  turns  upon 
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the  construction  of  the  Stamp  .Act,  44  6. 3. 
c  98.  (schedule  A.)  By  that  act,  16*.  duty 
was  imposed  upon  agreements,  and  30*. 
upondeed8  or  "  other  obligatory  instrument, 
not  otherwise  charged  in  the  schedule/' 
If  this  was  any  thing,  it  was  an  obligatory 
instrument  and  required  the  higher  stamp. 
It  could  not  he  given  in  evidence  as  a  deed 
to  show  title ;  for  it  was  not  a  deed,  and 
it  conveyed  no  interest.  (They  were  then 
stopped  by  the  Court.) 

Mr.  Jessop  and  Mr.  DmUng  contra. — 
It  is  not  necessary  to  consider  what  would 
be  the  effect  of  this  instrument.  The  ques- 
tion is,  whether  it  waa  admissible  at  all  ?  It 
may  be  taken,  for  the  present,  that  this  in* 
strument  would  not  have  been  sufficient  to 
make  out  a  legal  title ;  but  legal  title  is  not 
of  necessity  to  be  tried  on  a  question  of 
settlement :  Ashbrittle  v.  Wyleyy(\)  Rex  v. 
Butter  Urn.  (2)  This  paper  therefore,  if  pro- 
perly stamped,  might  have  been  received 
with  a  view  to  other  evidence  afterwards. 
If,  for  instance,  there  had  been  undisputed 
possession  for  twenty  years  under  it,  that 
fact  might  have  made  out  an  equitable 
title,  which,  for  the  purpose  of  settlement, 
would  be  sufficient.  For  collateral  pur- 
poses, even  an  unstamped  instrument  is  re- 
ceivable in  evidence :  Hawkins  v.  Warre,  ($) 
Drant  v.  Brown.  (4)  Rex  v.  Batkwick,  (5) 
It  was  here  offered  in  evidence,  not  as  a 
deed,  but  to  show  the  terms  under  which 
the  person  entered  and  held.  The  stamp 
itself  was  a  proper  one ;  the  instrument 
was  an  agreement  only ;  and  it  has  been 
so  stamped.  It  was  not  a  deed,  and  even 
if  it  should  be  called  "  an  obligatory  in- 
strument,11 it  was  obligatory  as  an  agree- 
ment only,  (for  it  conveyed  no  right)  and 
was  expressly  provided  for  by  the  terms  of 
the  act* 

Mr.  Knox  and  Mr.  Mi/rehouse  in  reply, 
contended,  that  the  instrument  passed  the 
present  interest,  although  it  was  not  under 
seal>  and  therefore  that  it  waa  more  than  an 
agreement :  Goodtitle  v.  Way.  (6)  In  that 
case  it  ought  to  haye  had  the  higher  stamp. 

(1)  IStaauftoa. 

{%\  6  Ten*  Rep.  564. 

(3)  3  Bv.  &  Cues.  690 ;  5  D.  &  R.  5*. 

(4)  5D.&R.811;3LawJour.K.B.lll. 

(5)  4D.&R.335. 

(6)  1  Term  Rep.  737. 


Nor  could  it  properly  be  admissible  to  show 
a  derivative  estate  (even  an  equitable  one), 
unless,  it  had  been  properly  stamped  ;  for 
here  the  instrument  was  not  collateral,  but 
direct  to  the  question  at  issue. 

The  Court  were  of  opinion,  that  the  in- 
strument was  an  agreement  only  ;  and  not 
"  an  obligatory  instrument,"  in  the  words 
of  the  act,  "  not  otherwise  charged  in  the 
schedule ;"  for  it  bad  been  provided  for  as 
an  agreement,  and  came  within  that  descrip- 
tion. Whether  an  instrument  came  within 
one  or  the  other  description  depended  upon 
its  effect,  rather  than  upon  the  form  of 
words  used ;  and  here  the  effect  was  not 
such  as  to  pass  the  legal  estate,  but  only  to 
agree  that  it  should  be  done.  They  would 
by  no  means  say  what  might  be  the  effect 
of  the  instrument  when  received  in  evidence. 
All  that  they  decided  was,  that  valeat  quan- 
tum, and  it  was  therefore  admissible  in  evi- 
dence. 


1827 
June  13 


3.  3 


REX  V.  THE  INHABITANTS  Of 
ST.  LAWRENCE,  RAMSOATK. 


Poor  laws — Renting  tenement — Payment 
of  rent. 

Payment  of  more  than  10/.,  part  of  the 
yearly  rent  of  a  tenement,  is  not  a  sufficient 
payment  to  entitle  to  a  settlement,  under 
6  Geo.  4.  c.  57.  s.%:  the  whole  of  the  rent 
must  be  paia\  whatever  be  its  amount 

By  an  order  of  two  justices,  George 
Sweetman,  Sarah  his  wife,  and  their  two 
children,  were  removed  from  Ramsgate  to 
St.  Lawrence,  both  within  the  county  of 
Kent.  On  appeal,  the  Sessions  quashed 
the  order,  subject  to  the  opinion  of  this 
Court  on  the  following 

CASE. 

In  the  month  of  April  1835,  Sarah  Sweet- 
man,  the  wife  of  the  pauper,  (the  pauper 
himself  being  of  unsound  mind,)  hired  of 
Robert  Croft,  esq.  a  house  in  the  parish  of 
St.  Lawrence,  for  one  year,  at  a  rent  of  167. 
per  annum,  payable  quarterly. 

The  pauper  and  his  family  occupied  the 
house  for  the  year,  and  the  pauper's  wife 
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paid  the  sum  of  6/.  15$.  or  7/.  towards  the 
rent.  Soon  after  the  expiration  of  the  year, 
the  landlord  distrained  upon  the  pauper's 
goods,  for  the  rent  remaining  due,  and  receiv- 
ed under  such  distress,  after  payment  of  the 
expenses  thereof,  the  sum  of  4/.  17*.  6<L  ; 
mailing  the  total  rent  received,  amount  to 
11/.  12*.  6d.  or  11/.  17*.  6d.  The  ques- 
tion for  the  opinion  of  the  Court  is,  whether 
the  said  George  Sweetman  and  his  family 
are  entitled  to  settlements  in  the  parish  of 
St.  Lawrence. 

Mr.  Boliandj  in  support  of  the  order  of 
sessions,  now  submitted  that  there  were  two 
questions  for  the  Court  to  determine :  First, 
whether  there  was  a  payment  of  the  rent 
in  fulL  at  required  by  the  statute ;  and 
secondly,  whether  the  payment  above  the 
amount  of  10/.  having  been  compulsory, 
and  by  process  of  law,  was  such  a  one  as 
would  satisfy  the  statute.  With  regard  to 
the  first  question,  he  contended,  that,  as 
there  was,  even  after  the  distress,  only  a 
part  payment  of  the  rent  for  the  tenement, 
no  settlement  had  been  acquired.  Under 
the  old  law,  payment  of  rent  was  not  ne- 
cessary, provided  the  annual  value  of  the 
tenement  amounted  to  10/. ;  such  a  rule  led 
to  great  mischiefs,  and  it  was  to  remedy 
these  that  the  new  Act  59  Geo.  3.  c.  50. 
was  passed.  By  that  act,  payment  was 
rendered  essential,  at  the  least  of  10/.  a 
year ;  and  provided  the  rent  agreed  upon 
exceeded  that  amount,  the  whole  must  be 
discharged,  or  no  settlement  was  conferred. 
In  this  respect  no  change  had  been  made 
by  6  Geo.  4.  c.  67.  sec.  2.  Upon  the  second 
question,  it  was  also  clear,  that  a  payment  by 
distress  was  not  sufficient,  and  could  not  be 
considered  a  compliance  with  the  provisions 
of  the  statute :  that  it  was  not,  might  be 
collected  from  the  case  of  Rex  v.  Ampt- 

Mr.  D.  Pollock  (contra)  submitted,  that 
to  conclude  that  a  payment  of  a  portion  of 
the  rent  for  a  tenement, .  though  it  greatly 
exceeded  the  sum  of  10/.,  would  not  satisfy 
the  statute,  would  be  absurd  and  extrava- 
gant. To  prevent  any  such  conclusion, 
the  statute  6  Geo.  4.  had  been  passed,  which, 
he  contended,  made  a  payment  to  that 
amount  fully  sufficient.  To  the  second 
point:  a  payment  by  distress  would  answer 

(1)  *  B.  &  C.  S4T. 


every  object,  as  well  at  payment  in  any 
other  manner.  Provided  the  landlord  re- 
ceive his  rent,  the  legal  means  bywbich  he 
obtained  it,  were  immaterial.  Tlie  goods 
of  the  pauper  were  sold  to  pay  his  rent, 
and  whether  sold  by  his  own  directions,  or 
under  a  distress  for  that  purpose,  could 
make  no  difference.  They  were  the  tenant's 
goods,  and  by  the  sale  of  them,  he  complied 
with  the  enactments  of  the  statute,  and 
thereby  gained  a  settlement. 

The  Court  said,  it  was  better  to  adhere 
strictly  to  the  words  of  the  statute.  The 
59  Geo.  3.  c.  50.  had  required  actual  pay- 
ment of  the  whole  rent ;  but  the  6  Geo.  4. 
said  "  to  the  amount  of  10/."  for  the  term 
of  one  whole  year.  The  difficulty  was 
created  by  the  first  limb  of  the  clause,  but 
they  thought  that,  not  only  a  payment  up  to 
10/.,  but  of  the  whole  was  also  required. 
Upon  the  second  point  no  judgment  was 
given. 

Order  of  Sessions  confirmed. 


1827 
June 


is.  3 


V.    THE   INHABITANTS  Of 
THOENBAM. 


Settlement — Tenement — "  Going  of  ernes" 

A  hiring  and  service,  under  an  agreement 
that  the  servant  is  to  have  the  "going  of 
sheep"  which  privilege  proves  to  be  of  a 
higher  value  than  10/.  a  year,  does  noty  unless 
there  be  some  specific  words  to  show  that  the 
term  "going"  imports  a  feeding  upon  the  pro- 
duce  of  the  master's  landst  or  that  it  is  pasture 
filing,  confer  a  settlement  under  the  statute 
Charles  2. 

Two  justices,  by  order,  removed  Richard 
Hammond,  his  wife,  and  four  children,  from 
Sedgford  to  Thornham,  both  in  Norfolk. 
The  Sessions,  on  appeal,  confirmed  the  order, 
subject  to  the  opinion  of  the  Court  of  King's 
Bench  on  the  following 

CASE. 
The  pauper  being  a  married  man,  went 
on  Midsummer-day  1812,  to  live  with  Mr. 
Barsham,  a  farmer  residing  in  the  appellant's 
parish,  as  his  shepherd,  under  a  written 
agreement,  which  was  in  the  following 
words — 
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"  April  28. 
"  Hired  Richard  Hammond,  shepherd,  at 
Its.  per  week,  6d.  per  head  a  lamb  at  clip- 
day,  three  weeks'  board  in  lambing,  meat 
and  victuals,  and  pluck  when  he  kills  a  pig, 
and  to  have  twenty-one  ewes  going :  to 
come  to  his  place  at  Old  Midsummer-day 
next. 

"  Jambs  Barsham." 

A  rule  to  show  cause  why  the  order 
should  not  be  quashed,  having  been  ob- 
tained, now 

Mr.  Nolan  and  Mr.  Maltby,  in  support 
of  the  order  of  Sessions,  contended,  that 
under  this  agreement  the  pauper  was  en- 
titled to  the  pasture  feeding  of  sheep,  and 
that  as  this  privilege  exceeded  in  value  the 
amount  of  10/.  a  year,  under  the  old  law, 
13  and  14  Car.  2.  it  was  a  tenement  by 
which  a  settlement  would  be  acquired.  In 
support  of  these  propositions,  they  cited  Rex 
v.  Tolpuddle,  (1)  Rex  v.  FtUongley,(2)  Rex 
v.  Minster,  (3)  Rex  v.  Oswald  TwissU,  cited 
by  Mr.  Justice  Bayley,  (4)  Rex  v.  Sutton 
St.  Edmunds.  (5)  The  right  given  by  the 
agreement  was  similar  to  an  ox-gate,  and  if 
so,  clearly  conferred  a  settlement.  The 
King  v.  Bardwell,  (6)  might  be  considered 
as  adverse,  but  it  was  distinguishable,  or  if 
not,  its  authority  had  been  somewhat  shaken 
by  the  subsequent  case  of  The  King  v.  Ben- 
neworth,  (7)  which  decidedly  sustained  the 
present  order. 

Mr.  Marryalt  (contra)  was  stopped  by 

Mr.  Justice  Bayley. — We  think  this  a 
elear  case,  and  that  the  word  going  will  not 
bear  the  interpretation  now  attempted  to  be 
put  upon  it.  The  right  here  given  is  not 
similar  to  that  of  an  ox-gate,  which  is  gene- 
rally a  freehold  interest.  To  entitle  to  a  set- 
tlement, under  a  hiring  and  service  of  this 
nature,  there  must  be  something  in  the  bar- 
gain itself,  to  show  that  the  cattle  are  to 
be  fed  to  the  amount  of  10/.  a  year  upon 
the  growing  produce  of  the  land.  To  con- 
stitute a  tenement  of  this  kind,  there  must 

(1)  4  Term  Rep.  671. 
<t)  1  Id.  558. 

(3)  3  Maul.  &  Sel.  $76. 

(4)  *  Barn.  &  Crew.  163. 

(5)  1  Id.  536. 

(6)  *  Id.  161. 

(7)  *  Id.  775. 


be  profit  issuing  out  of  the  land  itself: 
Nolan's  Poor  Laws,  vol.  2.  p.  19,  4th.  edit. 
Rex  v.  Bardwell  is  not  a  solitary  case,  esta- 
blishing new  principles,  but  there  are  others 
to  the  same  effect,  one  of  which  is  that  of 
Rex  v.  Darley  Abbey.  (8)  In  that  case  the 
terms  of  the  contract  were  considered  fairly 
to  bear  out  the  inference,  that  the  cow,  which 
was  the  subject  of  it,  was  to  be  pasture  fed : 
in  this  no  inference  can  arise,  that  the  ewes 
were  to  be  fed  otherwise  than  the  master's 
flock ;  or  even  that  they  were  to  be  pasture 
fed,  to  the  amount  of  10/.  a  year.  Rex  v. 
Bardwell,  then,  is  quite  undistinguishable, 
and  that  case,  as  to  this  [point,  has  never 
been  questioned  or  over-ruled. 

• 

Order  quashed. 


1827.     > 


EEX  V.  THE    INHABITANTS    OF 
DERWEN. 


May  30 
Stamp— Effect  of  relation  back. 

An  instrument  which  is  liable  to  stamp 
duty,  under  an  act  in  force  at  the  time  of 
the  execution,  may  be  legally  and  effectually 
stamped  afterwards,  under  a  subsequent  act, 
on  payment  of  the  duty  which  is  payable  by 
law  at  the  time  the  instrument  is  presented  to 
be  stamped ;  provided, 

1st,  the  stamp  affixed  be  not  less  in 
amount  than  that  which  was  payable  under 
the  former  act ;  and 

2d,  Not  appropriated  on  the  face  of  it  for 
any  other  description  of  instrument. 

In  March  1826,  Thomas  Hughes  and 
his  wife,  having  become  chargeable  to  the 
parish  of  Lanyekll,  in  the  county  of  Meri- 
oneth, were,  by  an  order  of  two  Justices, 
dated  the  11th  of  that  month,  and  in  the 
usual  form,  removed  from  that  parish  to  the 
parish  of  Derwen,  in  the  county  of  Denbigh. 
At  the  Easter  Quarter  Sessions  following, 
an  appeal  was  lodged  against  the  order,  and 
the  hearing  respited.  On  the  28th  day  of 
June  1826,  notices  were  given  to  prosecute 
the  appeal  at  the  then  next  Trinity  Quarter 
Sessions.  On  the  bearing  of  the  appeal, 
the  pauper,  Thomas  Hughes,  proved  that  he 
had  lived  at  Bala,  situate  in  the  respond- 

(8)  14  East,  280. 
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ents'  parish,  for  fifty  years  last  past ;  and 
thai  about  twenty-six  years  ago,  and  subse- 
quently to  the  indentures  after  mentioned, 
he  had  received  occasional  relief  from  the 

E Irish  officers  of  Derwen,  when  residing  at 
ala,  in  respondents'  parish  ;  and  on  such 
relief  respondents  rested  their  ease.  The 
appellants  cross-examined  the  pauper,  by 
which  it  appeared,  that  he  was  bound  ap- 
prentice at  Derwen,  by  the  indentare  here- 
unto annexed,  in  the  year  1770;  and  the 
pauper  thought  that  his  settlement  in  Der- 
wen was  gained  under  such  indentures ;  and 
that  in  the  summer  of  1825  pauper  was  re* 
fused  relief  by  the  officers  of  appellants'  pa- 
rish, they  observing,  he  might  show  the 
indentures  to  whom  he  pleased.  On  the 
indentures  being  produced,  they  appeared 
to  be  dated  21st  July  1770,  and  purported 
to  be  made  between  Thomas  Hughes,  the 
pauper  therein  described  to  be  of  Bala,  iq 
the  county  of  Merioneth,  his  father,  John 
Hughes,  of  Bala  aforesaid,  and  Owen  Parry, 
of  Bala  aforesaid,  surgeon,  of  the  one  part ; 
and  John  Lloyd,  of  Derwen,  in  the  county 
of  Denbigh,  and  William  Roberts,  of  Gwyd- 
delwem,  in  the  county  of  Merioneth,  of  the 
other  part;  whereby,  in  consideration  of 
3/.,  the  pauper,  Thomas  Hughes,  with  the 
consent  of  his  father,  bound  himself  appren- 
tice to  the  said  John  Lloyd  for  the  term  of 
seven  years,  to  learn  the  trade  of  a  joiner. 
The  stamp  on  the  indenture  consisted  of  one 
die;  it  had  the  word  "annexed"  at  the 
top  of  the  impression,  and  had  three  marks 
denoting  a  duty  of  1«.,  1*.,  and  6d.  The  two 
first  sums  are  at  the  bottom  of  the  stamp, 
and  the  six-pence  was  on  the  left  side.  The 
duty  upon  the  premium,  payable  by  the 
statute  of  Anne,  appeared  to  have  been  paid 
in  due  time.  On  the  5  th  of  July  1826,  and 
after  the  service  of  the  notice  of  appeal,  the 
indentures  were  re-stamped  with  a  twenty- 
shilling  stamp,  upon  the  payment  of  a  pe* 
nalty  of  51.  On  the  part  of  the  appellants, 
it  was  contended, -that  the  two  shillings  and 
six-pence  stamp  impressed  on  the  indentures 
could  not  be  used  in  this  country,  being  the 
die  adopted  under  the  American  Stamp  Act 
of  the  5th  of  Geo.  3.  c.  12.  s.  52>  and  that 
such  stamp  was  exclusively  to  be  used  in 
the  American  Colonies,  and  not  in  Great 
Britain  ;  and  that  that  act  was,  before  the 
date  and  execution  of  the  indenture,  repealed 
by  the  6  Geo.  3.  c.  11,  which  does  not  con- 


tain any  provision  as  to  the  appropriation  of 
the  duties  granted  under  the  former  act ; 
that  the  duties  upon  indentures  of  appren- 
ticeship to  be  used  in  England,  were,  at  the 
date  of  the  indentures,  as  follows : — a  duty 
of  six-pence  by  the  5  and  6  Wm.  and  Mary, 
c.  21.  s.  3 ;  another  duty  of  six-pence  by 
the  9  and  10  Wm.  and  Mary,  c  25.  s.  30; 
a  further  duty  of  six-pence  by  the  12  Anne, 
stat.  2.  c.  9.  s.  21 ;  and  lastly,  a  duty  of  one 
shilling :  and  that  each  of  the  duties  were 
by  these  acts  separately  and  differently  ap- 
propriated, and  some  of  them  granted  only 
for  limited  periods ;  and  that  the  dies  to  be 
used  required  the  several  duties  to  be  respec- 
tively marked ;  and  that  no  other  stamp, 
though  of  the  same  value,  could  be  used ; 
and  that  it  was  long  subsequently  to  1770 
that  the  duties  were  consolidated,  and  di- 
rected to  be  carried  to  one  fund ;  that  the 
pauper's  indentures  were  inadimasible  ss 
evidence  of  the  apprenticeship ;  and  that 
the  re-stamping  was  of  no  avail ;  hut  that 
if  any  fresh  stamp  could  legally  have  been 
impressed  to  cure  any  defect,  it  must  have 
been  a  35*.  common  deed  stamp,  because  k 
was  the  deed  stamp  only  that  was  defective 
in  the  indenture,  the  duty  on  die  premium 
having  been  paid ;  and  that  the  relief  was 
given  under  a  supposition,  that  the  inden- 
ture* were  valid.— On  the  part  of  the  re- 
spondents, it  was  contended,  that  the  Ame- 
rican Colonies  being,  at  the  date  of  the  in- 
dentures, part  of  the  British  dominions,  the 
stamp  was  valid,  it  being  of  the  same  amount 
as  that  shown  to  be  the  proper  stamp  by 
the  advocate  for  the  appellants,  and  it  in  the 
same"  degree  benefited  the  revenue ;  and 
that,  therefore,  the  indentures  were  admis- 
sible evidence  of  the  apprenticeship;  and 
that  the  service  thereunder  gained  a  settle* 
ment  in  appellants'  parish ;  and  that  if  any 
mistake  existed  as  to  the  stamp,  that  the 
commissioners  admitted  the  validity  of  it  by 
the  re-stamping ;  and  also,  that  it  was  not 
shown  that  the  pauper  had  not  done  any 
other  act  by  which  a  settlement  might  be 
gained  in  Derwen,  independent  of  the  in- 
dentures. The  Court  confirmed  the  order, 
subject  to  the  foregoing  case. 

Mr.  Nolan  in  support  of  the  order  of 
sessions. — The  other  parish  relieved  while 
the  pauper  was  residing  in  Derwen ;  and 
that  was  sufficient,  unless  they  could  show, 
that  he  was  settled  in  some  oner  pariah : 
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Rex  v.  Wakefield,  (1)  and  Rex  v.  Stanley 
cum  Wrenthorpe.  (2)  But  the  stamp  is  suf- 
ficient ;  and  gives  legal  retro-active  effect, 
although  it  was  not  affixed  until  afterwards. 
The  word  "American  "  on  the  stamp  raises 
no  unfavourable  presumption  against  its 
efficacy.  It  was  used  shortly  after  the  re- 
peal of  the  Stamp  Act,  which  was  connected 
with,  the  disputes  between  this  country  and 
her  then  American  Colonies ;  and  it  is  pro- 
bable that  those  stamps,  not  being  capable 
of  use  in  America,  were  delivered  out  here. 
It  is  true  that  the  case  of  Robinson  v.  Deg- 
borough,  (3)  decided,  that  a  stamp  intended 
for  one  description  of  instrument  could  not 
be  applied  to  another ;  but  the  subsequent 
case  of  Taylor  v.  Hague  (4)  has  placed  this 
question  on  a  more  reasonable  footing ;  and 
it  is  now  settled,  that  a  stamp  of  equal 
amount  for  one  purpose  may  be  used  for 
another,  unless  this  be  forbidden  by  the  le- 
gislature, or  unless  the  stamp  be  expressly 
appropriated  on  the  face  of  it  to  one  particular 
purpose.  Here,  the  duty  sufficient  in  amount 
has  been  paid ;  and  the  Court  will  not  inquire 
when  it  was  paid,  or  under  what  act  the 
stamp  has  been  affixed.  The  37  Geo.  3. 
c  136.  would  appear  to  warrant  the  affix- 
ing of  such  a  stamp  as  may  be  proper  when 
the  instrument  is  presented  for  the  purpose 
of  stamping.  In  1626,  1/.  was  the  proper 
stamp,  and  that  has  been  paid. 

Mr.  Lowes  contra. — There  was  no  stamp 
affixed  which  was  proper  at  the  time ;  nor 
hat  any  stamp  been  since  affixed  which  was 
applicable  to  the  time  wlien  this  instrument 
was  executed.  The  5  Geo.  3.  c.  12.  was 
the  act  commonly  called  the  American 
Stamp  Act ;  and  that  was  repealed  before 
the  execution  of  these  indentures.  Nor  was 
there  any  1/.  stamp  (which  is  the  stamp 
now  affixed,)  payable  on  these  indentures 
by  any  act  of  parliament  in  force  at  the 
tiroes 

The  Court  were  of  opinion,  that  the 
•tamp  was  good ;  it  being  sufficient  in  the 
aggregate  amount,  though  different  in  point 
of  form.  It  did  not  appear  on  the  face  of 
it  to  be  improperly  applied  with  reference 
to  its  purpose ;  and,  as  the  law  now  stood, 


the  duty  payable  when  the  instrument  was 
presented  to  be  stamped,  was  the  proper 
duty. 

Order  confirmed. 


(1)  5  East,  955. 
(« )  15  Ea»t,  350. 

3)  6  Term  Rep.  317. 

[4)  t  East,  414. 

Soppl.  18*7. 


? 


1827.      7  THE  KING  V.  THE  INHABITANTS 

May  29.  y        of  great  Yarmouth. 

Poor  Laws — Magistrate — Parish  Officer. 

A  churchwarden  cannot  act  as  a  magis- 
trate in  making  an  order  for  the  removal  of 
a  person  from  his  own  parish. 

This  was  a  case  sent  from  the  Suffolk 
Sessions  for  the  opinion  of  the  Court.  It 
was  an  order  of  removal,  which  was  con- 
firmed, subject  to  the  question,  whether  the 
order  was  not  bad  by  reason  of  the  fact, 
that  one  of  the  magistrates,  who  made  the 
order  of  removal,  was  one  of  the  church- 
wardens of  the  removing  parish.  The  com- 
plaint, recited  in  the  order,  was  stated  to 
be  the  complaint  of  "  the  churchwardens 
and  overseers  of  the  poor'1  of  die  removing 
parish. 

Mr.  B.  Andrews  and  Mr.  Prendergastt 
in  support  of  the  order  of  sessions. — The 
objection  to  the  making  of  this  order  must 
be  presumed  to  have  been  made  on  the 
ground  of  the  magistrate  being  interested. 
He  was  interested  undoubtedly ;  but  in  no 
point  of  view  that  can  be  suggested  was  he 
interested  except  as  a  rated  inhabitant.  In 
his  character  of  churchwarden  he  is  not 
liable  ultimately  for  any  greater  share  of 
the  expense  than  that  which  falls  upon  him 
as  one  of  the  rated  inhabitants.  His  dis- 
ability in  this  respect  has  been  removed  by 
the  statute  16  Geo.  2.  c.  18.  That  statute 
contains  an  excepted  case,  in  which  a  ma- 
gistrate who  is  interested  shall  not  act; 
that  is  to  say,  when  he  is  acting  at  the  ses- 
sions. This  being  the  only  exception  men- 
tioned, it  may  fairly  be  inferred  that  no 
other  was  intended.  Convenience  also 
would  lead  to  the  allowing  a  magistrate  to 
act  in  that  capacity,  as  well  as  in  that  of  a 
churchwarden ;  for  in  many  villages  the 
only  acting  magistrate  is  also  a  church- 
warden. Here  it  is  not  suggested  that  there 
could  be  any  conflicting  duty ;  inasmuch  as 
all  that  the  magistrate  and  churchwarden 
does  is,  to  put  the  matter  in  a  train  of  in- 
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quiry  by  the  order  of  the  removal.  If  the 
order  should  be  quashed  with  costs  at  ses- 
sions! he  will  have  his  share  of  the  costs  to 
pay,  so  that  it  is  not  his  interest  vexatiously 
to  make  an  order,  which  he  does  not  be- 
lieve can  be  supported.  If  he  should  make 
such  a  vexatious  order,  his  accounts  as 
churchwarden  in  that  respect  would  be  ex- 
amined, perhaps  disallowed ;  so  that  his 
interest  as  churchwarden  would  be  rather 
against  his  making  an  order  of  removal,  than 
making  one  which  cannot  be  supported. 
The  case  would  be  different  if  the  magis- 
trate  were  to  act  in  passing  bis  own  accounts 
as  churchwarden ;  or  in  any  other  case 
wherein  the  duties  of  each  officer  would 
conflict* 

Mr.  Andr€tv$  and  Mr.  Blunt  contra* — 
The  magistrate  has  acted  as  judge  and 
suitor.  This  alone  disqualifies  him,  with- 
out entering  into  the  refined  question  of 
what  may  be  the  balance  of  his  interest. 
The  law  does  not  allow  any  man  to  decide 
upon  a  complaint  made  by  himself  to  him- 
self. The  making  of  the  order  is  a  judicial 
act ;  and  it  is  conclusive  between  the  par* 
ties  unless  it  be  appealed  against.  The 
statute  10  Geo.  %.  was  passed  in  conse- 
quence of  the  decision  in  the  case  of  The 
Parish  of  Great  Charte  v.  Kennington,  (1) 
and  was  intended  only  to  remove  the  diffi- 
culty presented  by  that  decision — that  a 
magistrate  could  not  act  for  a  parish  of 
which  he  was  a  rated  inhabitant.  In  that 
case  the  magistrate  was  not  the  complaining 
churchwarden.  It  is  not  the  mere  question 
of  interest  which  ought  to  decide  the  pre- 
sent case  ;  it  is  the  fact  that  the  magistrate 
is  a  suitor  in  the  case  which  he  decides. 
The  argument  of  convenience  has  been 
urged ;  but  that  argument  does  not  apply 
so  forcibly  in  the  present  case  as  it  did  in 
that  of  Great  Charte  v.  Kennington.  It 
may  be  inconvenient  to  find  a  magistrate 
who  is  not  a  rated  inhabitant ;  but  it  is  not 
probable  that  it  would  be  so  inconvenient 
to  find  a  magistrate  who  was  not  one  of  the 
churohwardens.  Yet,  even  in  the  case  of 
Great  Charte  v.  Kennington,  where  the  ar- 
gument of  inconvenience  might  have  been  so 
strongly  urged,  the  Court  decided  against  the 
magistrate's  authority,  and  left  the  question 


of  policy  to  be  settled  by  the  legislature.  The 
principle,  that  a  magistrate  cannot  act  where 
be  is  a  party,  was  carried  so  &r  in  the  case 
of  The  Kins  v.  Gudridge  ami  Others,  (2) 
that  it  was  held,  a  magistrate  could  not  vote 
at  the  sessions  for  the  granting  of  a  case  mr 
the  opinion  of  this  Court,  although  he  did 
not  vote  until  after  the  appeal  had  been  de- 
cided ;  and  although  a  questioning  of  the 
decision  of  the  Court  of  Quarter  Sessions 
would  there  appear  to  have  been  against 
his  own  interest.  Nor  does  it  seem  pro- 
bable that  the  16  Geo.  ft.  was  intended  to 
apply  to  parish  officers ;  for  the  54  Geo.  $. 
c.  170.  which  was  passed  to  render  the 
rated  inhabitants  competent  witnesses,  ex- 
pressly mentions  parish  officers  as  well  as 
rated  inhabitants ;  a  circumstance  which 
shows  that  they  were  considered  as  having 
a  different  interest.  There  is  also  another 
ground  upon  which  the  offices  of  magis- 
trate and  churchwarden  should  not  be  filled 
by  one  person  on  an  occasion  like  the  pre* 
sent.  The  removal  of  a  person  is  consi- 
dered in  law,  as  it  undoubtedly  is  in  point 
of  fact,  a  restriction  on  the  liberty  of  the 
subject ;  and  before  that  restriction  can  be 
imposed,  there  must  be  a  complaint  by  at 
least  one  person,  and  a  decision  by  two 
others;  but,  if  this  course  of  proceeding 
were  allowed,  a  person  might  be  abridged 
of  his  liberty  by  a  less  number  than  mat 
which  has  been  expressly  stipulated  by  the 
law. 

The  Court  thougKt,  that  if  the  case  turned 
upon  the  question  of  interest,  there  would 
be  no  objection  to  the  circumstance  that  the 
magistrate  was  also  churchwarden,  as  they 
could  not  see  that  he  had  any  interest  be- 
yond that  which  he  had  as  a  rated 
tant.  But  they  thought  the  objection 
a  good  one,  on  the  ground  that  the 
trate  acted  as  complainant  and  also  as  judge ; 
and  that  the  two  characters  were  incompa- 
tible. And,  independent  of  the  question 
upon  principle,  they  thought  it  very 
bable  that  the  legislature,  when  they 
the  16  Geo.  2.  had  not  parish  officers  m 
contemplation,  seeing  that  those  officers 
were  expressly  described  in  the  54  Qeo.  S. 
(passed  for  another  purpose,)  in  which  rated 
inhabitants,  as  such,  were  mentioned,  as 


(1)  ff  Str.  1173. 


(*)  5  B.  &  C.  459. 
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apparently  distinguishable  from  parish  of- 
ficers* 

Order  quashed. 

[Note. — The  same  point  arose  some  time 
since  at  the  Dorset  Quarter  Sessions ;  and 
was  there  similarly  decided  on  the  same  vie* 
of  the  question.} 


1837. 


} 


MITCHELL  0.  FORDHAM. 


Poor  Rates— TUhes— Words  of  Exemp- 
tion* 

A  yearly  rent,  or  a  stmt  of  money  gken  by 
dtt  offxtrliament  in  lieu  of  tithes,  and  payable 
"free from  all  taxes  and  other  deductions 
nmatsoeter"  is,  by  those  words,  exempted 
from  the  payment  of  poor  rates. 

/frpfa?**.-— Avowry,  as  overseer  of  the 
parish  of  Kelshall,  in  the  county  of  Hert- 
ford/ and  stating,  that  before  and  at  the 
time  of  passing  the  act  next  hereinafter 
Mentioned,  the  rector  for  the  timet  being  of 
she  cectory  of  the  said  parish,  was  entitled  to 
certain  great  and  small  tithe,  arising  and 
growing  in  the  said  parish ;  and  that,  by  a 
certain  act  of  parliament,  made  and  passed 
Ml  the  thirty-fifth  year  of  the  reign  of  our 
ktfi  Sovereign  Lord  George  the  Third,  en- 
titled "  an  act  for  dividing  and  allotting  the 
common  and  open  fields,  meadows,  and 
commonable  lands  and  waste  ground  within 
the  parish  of  Kelshall,  in  the  county  of 
Hertford/'  k  was,  among  other  things, 
enacted,  "  that  the  yearly  rent,  or  sum  of 
315/.  of  lawful  money  of  Great  Britain,  or 
such  other  sum  as  should  be  payable  in  lieu 
thereof,  in  consequence  of  the  directions 
for  variations  in  the  said  act  contained*  free 
from  all  taxes  and  other  deductions  whatso- 
ever, (except  the  land-tax,  the  amount  of 
such  land-tax  to  be  ascertained  according 
to  die  proportion  in  which  the  land,  charge- 
able with  the  payment  thereof,  should  con- 
tribute,) should  be  issuing  and  payable 
from  arid  out  of  the  lands  and  grounds 
(hereby  Intended  to  be  divided  and  allotted, 
and  the  old  inclosures,  (except  the  several 
allotments'  therein  excepted,)  unto  one 
George  Law,  being  then  the  rector  of  the 
rectory  of  the  said  parish  of  Kelshall,  and 


hie  successors,  rectore  of  the  said  rectory, 
for  ever ;  and  should  be  payable,  and  paid 
to  him  and  them  by  the  respective  proprie- 
tors of  the  said  lands  and  grounds,  m  the 
proportions  and  at  the  times  and  place,  in 
the  said  act  mentioned :  which  said  yearly 
rent,  or  sum  of  815/.,  or  such  other  sum  as 
should  be  payable  in  lieu  thereof,  in  conse- 
quence of  the  directions  for  variation  there- 
inafter mentioned,  should  be  in  lieu  and  satis- 
faction of  all,  and  full  compensation  for  all 
the  great  and  small  tithes,  &c.  due  or  pay- 
able to  the  rector  of  the  said  rectory  for  the 
time  being,  in  respect  of  the  lands  and 
grounds,  thereby  intended  to  be  divided 
and  allotted,  and  every  part  thereof.  The 
defendant  then  went  on  to  recite  the  provi- 
sions of  the  act  relative  to  the  mode  of  de- 
termining the  proportions  of  payment  to  be 
made  by  the  proprietors  of  the  respective 
allotments ;  and  for  the  increase  or  diminu- 
tion of  the  sum  given  to  the  rector,  at  the 
end  of  every  twenty-one  years,  according 
to  the  average  price  of  corn  during  that 
period:  and  averred,  that  in  compliance 
with  those  provisions,  the  yearly  compen- 
sation to  the  rector  had  been  increased  to 
the  sum  of  566/.  10*.  7d.\  and  that  the 
said  plaintiff,  so  being  in  the  receipt  of  the 
said  annual  sum,  was,  in  respect  of  the  said 
sum  so- by  him  received,  as  such  corn  rents 
in  lieu  of  tithes  of  the  said  parish  of  Kel- 
shall, rated  and  assessed  towards  the  relief 
of  the  poor  of  the  said  parish,  in  the  sum  of 
12/. ;  and  that  the  said  goods  and  chattels 
had  been  taken  and  detained  by  him,  the 
defendant,  as  such  overseer,  for  the 
sum  of  12/.,  so  imposed  by  way  of  rate, 
under  the  authority  of  the  act  of  Elizabeth, 
and  according  to  the  tenor,  purport,  and 
efiect  of  the  said  act. 

To  this  avowry  the  plaintiff  demurred ; 
and  now  the  demurrer  was  argued  by 

Mr.  PaUeson  for  the  plaintiff. — It  is  not 
necessary,  in  order  to  establish  the  exempt 
tion  of  the  rector,  to  argue  that  the  rent,  or 
sum  of  money  given  to  him  in  lieu  of  tithe, 
is  similar  to  a  rent  derived  from  houses,  or 
from  land.  Such  a  supposition  has  been 
negatived  by  the  case  of  The  Kin£  v.  BoU 
dero;  (1)  and  were  it  the  only  argument 
that  could  be  advanced  in  favour  of  the  ex- 
emption, die  present  claim,  under  the  au- 

(1)  4  B.  &  C.  467. 
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thority  of  that  case,  could  not  be  sustained. 
But  the  opinions  expressed  by  the  Court 
when  that  case  was  heard,  upon  the  subject 
of  words  of  exemption,  and  also  the  deci- 
sion in  Chatfield  v.  Rushton,  (2)  both  serve  to 
support  the  conclusion,  that  by  the  words 
"  free  from  all  taxes  and  deductions  what- 
soever/' the  plaintiff  is  relieved  from  the 
payment  of  poor  rates.  It  is  true,  that  in 
the  latter  case,  the  term  rate,  in  addition  to 
the  words  taxes  and  deductions,  was  also 
employed ;  but  this  makes  no  material  dis- 
tinction, as  the  import  of  the  word  deduc- 
tions is  sufficiently  extensive  to  protect  the 
rector  from  the  payment  of  rates,  as  well  as 
taxes ;  and  to  show  that  the  sum,  or  rent, 
awarded  by  the  act,  was  to  be  an  entire 
sum,  free  from  all  diminution  or  subtrac- 
tion. This  construction  of  the  act  is  con- 
firmed by  The  King  v.  Toms,  (S)  and  other 
cases  of  a  like  nature,  decided  before  that 
time  and  subsequently. 

Mr.  Robinson  contra.  —  In  every  act 
upon  which  a  question  similar  to  the  present 
has  been  raised,  there  has  been  in  terms 
either  an  express  exemption  of  rates  and 
taxes ;  or  in  defect  of  words  of  exemption, 
the  rector  has  been  held  liable.  None  of 
the  cases  then  apply  precisely  to  this.  But, 
it  is  said,  that  Rushton  v.  Chatfield  is  di- 
rectly analogous,  because  the  term  "de- 
ductions" comprehends  "rates."  This  is  not 
so  :  but  deductions,  on  the  contrary,  is  used 
here  to  denote  something  of  the  same  kind 
as  taxes.  Admitting  this  to  be  the  meaning 
of  the  term,  then  it  will  not  relieve  from 
poor  rates,  which  are  parochial  burthens, 
whereas  taxes  are  parliamentary  imposts, 
or  payments  to  the  King's  treasury.  This 
distinction  was  taken  and  admitted  in  the 
case  of  Rushton  v.  Chatfield;  but,  inasmuch 
as  the  payment  there  was  to  be  clear  of  all 
44  rates,"  as  well  as  "  taxes  and  deductions," 
it  was  not  sufficient  to  negative  the  exemp- 
tion. The  rate  levied  then  in  this  action, 
was  neither  a  deduction  nor  a  tax,  and  con- 
sequently is  not  affected  by  the  act  of  par- 
liament. 

Mr.  Patteson  in  reply. — The  distinction 
taken  between  rates  and  taxes  cannot  avail 
upon  the  present  question.  When  both 
words  are  used  it  may  be  good,  but  when 
only  one,  does  not  apply.    The  statute  of 

(2)  3  B.  &  C. 

(3)  1  Dough  40*. 


Elizabeth,  indeed,  employs  both  words  in 
the  same  sense.  "Deductions"  is  a  very 
general  word,  and  shows  that  a  clear  sum 
was  to  be  paid. 

Lord  Chief  Justice. — I  have  no  doubt 
that  where  money  is  given  in  lieu  of  tithes, 
and  nothing  is  said  in  the  act  of  parliament 
by  way  of  exemption,  that  money  would  be 
rateable :  but  the  act  is  matter  of  bargain, 
and  in  order  to  see  what  that  bargain  was, 
we  must  look  to  the  words  of  the  act. 
These  words  are  "  free  and  clear  from  all 
taxes  and  other  deductions  whatsoever  ;n 
either  of  which  expressions  might  be  ap- 
plied to  a  poor  rate.  Can  there  be  any 
reason  why  a  payment  for  the  poor  may 
not  be  called  a  tax  ?  It  is  a  more  appro- 
priate term,  and  the  statute  of  Elizabeth 
uses  the  word  "  taxation."  I  am  there- 
fore of  opinion,  that  under  these  words  the 
rent,  or  sum  of  money  now  in  question,  is 
protected,  and  that  the  rate  has  been  im- 
properly levied. 

Mr.  Justice  Bay  ley. — I  am  of  the  same 
opinion.  The  case  of  The  King  v.  Boldero 
shows,  that  where  there  are  no  words  to 
exonerate,  the  person  shall  still  be  liable  in 
respect  of  a  money  payment;  but  other 
cases  show  that,  where  there  are  adequate 
words,  he  will  then  be  exempt.  Are  there 
then  adequate  words  1  Chatfield  and  Rush- 
ton  says,  yes  ! — as,  although  the  word  rate 
is  there  used,  the  omission  of  that  word  is 
not  material.  The  statute  of  Elizabeth,  in 
several  sections,  makes  use  of  the  word  tax 
in  the  same  sense  as  rate ;  and  we  may 
conclude  that  the  rector  intended,  under 
that  term,  to  stipulate  for  an  exemption 
from  the  parish  tax  as  well  as  from  omen. 

Judgment  for  the  plaintiff. 
[Note. — See  Rex  v.  Lacy,  5  Law  Joarn.  SappL  6. J 


1827.      >      TBS    KING   V.    RUSSELL  AHD 

May  26.  y  others. 

Nuisance — Navigation — Port — Preroga- 
tive. 

1.  The  obstruction  of  the  freedom  of  pas- 
sage,  in  a  port,  or  a  public  navigable  river, 
is  prima  facie  a  nuisance,  and  as  such  is  pro- 
perly the  subject  of  indictment. 
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£•  A  writ  ad  quod  damnum,  and  licence 
thereupon  to  erect  that  which  causes  the  o&- 
structton,  trill  be  no  bar  to  such  indictment ; 
but  the  jury  have  a  right,  notwithstanding 
this  licence,  to  exercise  their  judgment  in  de- 
claring whether  it  be  a  public  nuisance* 

S.  But  held  by  two  judges,  (dissentients 
Lord  Tenterden,)  that  it  is  a  question  for  the 
jury,  whether  the  general  benejU  to  the  public, 
and  to  trade  and  commerce f  arising  from  the 
erections  which  occasion  the  obstruction,  be 
equivalent  or  superior  to  the  inconveniences 
which  thereby  result  to  the  navigation. 

This  was  an  indictment,  charging  the  de- 
fendant with  obstructing  the  navigation  of 
the  river  Tyne.  The  first  count  stated, 
that  the  river  Tyne,  to  wit,  a  certain  part  of 
the  said  river  Tyne,  situate  and  being  in  the 
town  and  county  of  the  town  of  Newcastle- 
upon-Tyne,  from  time  immemorial  had 
been  and  was  a  king's  common  and  public 
highway  for  all  the  liege  subjects  of  our  said 
lord  the  King  and  his  predecessors,  with  their 
ships,  keels,  lighters,  cables,  boats,  wherries, 
and  other  vessels,  to  navigate,  sail,  row, 
put,  set,  pass,  re-pass,  and  labour,  at  their 
free  will  and  pleasure,  without  any  hin- 
drance, impediment,  or  obstruction  what- 
soever :  that  the  defendants,  on  the  1st  of 
March,  &&,  with  force  and  arms,  &c,  un- 
lawfully, wilfully,  and  injuriously,  did  keep 
and  continue,  and  still  do  keep  and  continue 
certain  geers,  spouts,  piles,  posts,  waggon- 
ways,  rail-ways,  platforms,  and  erections, 
upon  and  over  the  said  part  of  the  river,  at 
and  near  to  a  certain  place  called  Wallsend, 
to  the  extent  of  300  feet  towards  the  middle 
of  the  stream  of  the  said  river ;  by  means 
whereof  the  navigation,  course,  stream,  and 
passage  of,  in,. through,  along,  and  upon  the 
said  river  Tyne,&c.,are  and  have  been  greatly 
straitened,  narrowed,  lessened,  obstructed, 
and  blocked  up,  and  whereby  divers  large 
quantities  of  coals,  stone,  gravel,  sand,  soil, 
silt,  mud,  and  other  substances,  were  and  are 
collected  near  to  the  said  place  where  the 
said  geers,  &c  were  so  erected,  &c. ;  and 
in  other  parts  of  the  river  and  king's  com* 
mon  highway,  and  divers  dangerous  sand- 
banks,  quicksands,  canches,  banks,  and 
shoals,  were  and  are  formed  therein;  so 
that  the  liege  subjects  of  our  said  Lord  the 
King,  navigating,  &c,  with  their  ships,  &c, 
the  said  river  and  king's  ancient  common, 


and  public  highway,  could  not  nor  yet  can, 
go,  &c  with  their  ships,  &c,  upon  and 
about  their  lawful  and  necessary  affairs  and 
occasions,  in,  through,  along,  and  upon  the 
said  river,  &c,  in  so  free  and  uninterrupted 
a  manner  as  of  right  they  ought,  and  before 
have  been  used  and  accustomed  to  do,  to 
the  great  damage  and  common  nuisance  of 
all  the  liege  subjects,  &c  There  were 
several  other  counts,  stating,  the  river  Tyne, 
and  also  the  part  above  described,  to  be  a 
king's  common  and  public  highway ;  and 
charging  the  nuisance  to  have  been  occa- 
sioned by  the  placing,  or  the  continuing  of 
certain  wood  and  iron  work,  chains,  buoys, 
and  anchors,  coals,  stones,  and  other  impe- 
diments in  the  channel  of  the  river. 

The  defendants  pleaded  not  guilty. 

At  the  trial,  before  Mr.  Justice  Bayley, 
at  the  York  Summer  Assizes  1824,  it  waa 
not  denied  that  the  erections,  which  were 
the  subject  of  the  indictment,  and  which  are 
called  staiths,  did  project  some  distance 
into  the  river,  and  thereby  caused  some  ob- 
struction ;  but  evidence  was  given  to  show 
that  they  had  existed  for  a  number  of 
years,  &c,  and  were  a  great  public  benefit 
by  the  facilities  which  they  afforded  to  the 
lading  and  unlading  of  vessels,  and  particu- 
larly in  the  lading  of  those  employed  in  the 
coal  trade,  without  the  assistance  of  keels ; 
that  they  were  in  other  respects  highly  ad- 
vantageous to  commerce ;  and  that  there 
was  still  a  sufficient  space  left  in  the  river 
for  the  purposes  of  a  free,  safe,  and  con- 
venient navigation. 

The  learned  Judge,  in  summing  up,  ex- 
pressed his  opinion,  that  the  use  of  public 
water  was  not  for  passage  only,  but  for 
many  other  purposes,  in  addition  to  pas- 
sage, and  that  many  of  those  purposes  were 
entitled  to  supersede  the  right  of  passage, 
and  to  narrow  the  rights  of  passage  to  those 
parts  which  might  not  be  requisite  for 
greater  and  more  beneficial  purposes :  that 
where  a  part  of  a  considerable  extent  of  water 
is  taken  for  the  purposes  of  commerce,  suf- 
ficient being  left  for  those  of  navigation,  if 
from  this  abridgment  of  the  rights  of  pas- 
sage there  results  a  great  public  benefit,  it 
is  no  nuisance,  fie,  therefore,  directed 
the  attention  of  the  jury  to  these  questions : 
"  Was  this  staith  in  a  reasonable  place  ? 
Was  reasonable  space  left  for  the  purposes 
of  navigation  ?  And  is  it  applied  to  purposes 
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of  public  benefit  ?  And  do  the  purposes  of 
public  benefit,  resetting  from  it,  countervail 
the  prejudice  which  individuals  may  sus- 
tain, by  having  their  rights  of  passage  nar- 
rowed V1  The  jury  found  a  verdict  for  tbe 
defendants  *  and,  in  Hilary  Term  1826,  a 
rule  nwi  for  a  new  trial  was  moved  for  by 
Mr.  Brougham  and  Mr.  Park. — They 
contended  that  the  jury  were  misdirected 
when  told  that,  although  the  projections 
over  the  river  were  nuisances,  they  were 
as  liberty  to  consider,  whether  the*  public 
benefit  conferred  by  these  projections,  was 
superior  to  the*  injury  which  they  oc- 
casioned. To  prove  that  this  direction  was 
wrong,  and  thai  it  was  not  competent  to  the 
jury  to  take  this  into  consideration,  two 
proposition*  are  offered »  First,  that  no 
infringement  of  »  public  right  of  this  nature 
can  be  legal,  unless  there  ha*  beeri  a  writ 
of  ad  quod  damnum ;  and,  secondly,  that 
the  communication  of  a  mere  benefit  by  a 
private  person  cannot  be  any  defence  for 
depriving  the*  public  of  a  rights  In  support 
of  the  first  of  these?  proposwionB  may  be 
eked,  The  King  v.  Sir  Olwer  Batter,  (1) 
and  Pay**  v.  Partridge.  (2)  The  lass  of 
these  cases  was,  where  a*  bridge  had  been 
stfbscitnted  for  «  fbtry }  which,  there  can 
he  no  fueslionv  was  beneficial  to  the  public ; 
yet,  it  was-  held,  that  the  owner  of  the  ferry 
was  net  at  liberty  to? suppress  it, and  to  put 
up  a  bridge,  without  a  neenee  and  an  ad 
quod  damnum*  The  Quern  t.  Inhabitant*  of 
Wilts,  (S)  m  also*  to*  the*  same  effect.  AH 
public  highways  are  the-  King's,  and  he 
holds  them  in  trust  for  the  public,  and  will 
permit  no  encroachment,  unless,  by  inquisi- 
tion under  this  writ,  it  shall  have  been  made 
clear  that  such  encroachment  will  be  for  the 
pubtic  benefit.  The  question  then  that 
ought  to  have  been  put  to  the  jury  was 
this  r  were  the  erections  in  question  a  nui- 
sance or  no  nuisance  to  the  local  inhabi- 
tants? The  next  point,  supposing  this 
question  of  a  compensation  for  the  infringe- 
ment of  a  public  right  be  entertained,  is 
this — that  right  must  be  set  against  right, 
and  not  a  benefit  against  a  right.  If  the 
individual  who  builds  the  wharf  were  to 
surrender  it  to  the  public,  giving  up  his  own 

(1)3  Ler.  220,  225  ;  Reg.  252 ;  Fits.  224. 

(2)  1  Salk.  12. 

(3)  6 Mod.  307.  ca.  400$  Vaughan,341 ;  2  Wils. 
10*. 


rights,  the  question  of  equivalent  might 
arise.  But  this  is  a  private  wharf,  used  for 
private  purposes,  and  for  the  sake  of  pri- 
vate emolument.  The  extent  of  the  ad- 
vantages to  the  public  is  dependent  upon 
the  conduct  of  the  party  to  whom  the  wharf 
belongs ;  upon  his  skill,  his  management, 
bis  capital ;  upon  his  will  ot  caprice ;  and  a 
thousand  other  uncertainties.  Supposing  it  to 
be  a  nuisance  when  first  erected,,  which  by 
kw  it  is,  at  what  precise  period  of  thne  does 
it  cease  to  be  so  ?  It  may  be  answered, 
"  so  soon  as  the  pnbhc  derive  benefit  from 
it."  But  that  is  prospective,  uncertain,  and 
variable.  It  is  making  the  public  copartners 
with  the  proprietor,  and  exposing  them  to 
tihe  same  mercantile  risks.  While  the  wharf 
is  profitable  to  bun,  he  will  work  it*  and 
the  pubhe  also  be  gainers  %  but  when  his 
profits  dhnnushy  or  cease,  the  wharf  will 
be>  shut  up  and  abandoned,  and  a  public 
loss  result.  The  chances  and  probabilities 
of  pubhc  or  private  benefit  arising  from  the 
erection  of  the  wharf,  then,  can  be  no  ques- 
tion for  a  jury.  The  only  question,  ac- 
cording to  i<ord  Hale,  De  Port.  Mar.  a  7. 
is  questiofaeti :  that  iey  nuisance  or  no  nui- 
sances His  doctrine  was  maintained  in  the 
case  of  Rea  ▼«  Lord  Qrosvenorr  (4)  The 
King  v.  Ward*  and  Lyme.  (£)  The  com- 
pensation must  he  of  an  equivalent  public 
right:  Attorney  General  v.  Philfot,  (6) 
Mayor  of  Bristol  v.  Morgan,  (7)  Attorney 
General  v*  Plymouth,  (8)  Same  v.  Richarde. 
(9)  In  none  of  these  eases,  are  there  any 
arguments  similar  to  those  raised  upon  this 
occasion,  nor  any  attempts  to  set  off  a  sup- 
posed benefit  against  an  undoubted  nui- 
sance. There  ought,  therefore,  our  these 
grounds,  to  be  a  new  trial* 

A  rule  having  been  granted,  in  »  subse- 
quent term*  cause  was  shown  by 

Mr,  Scarlett,  Mr.  J.  Williams,  Mr.  Colt- 
man,  and  Mr.  Ingham*— *The  verdict  ought 
to  standi  First,  there  is  no  nuisance 
proved.  That  the  mere  projection  of  these 
ataiths,  is  not,  ipso  faeto,  a  common  nui- 
sance, is  established  by  the  Sutton  Poole 
case,  and  the  tent  of  Lord  Hale.    In  no 

f  Stark,  N.  P.C.  411. 

Cro.  Car.  267. 

8  Car. 

11  Car. 
(8>  16  Car.  2.  Ex.  Rep. 
(9)  1  Amftr.  60S;  1  Dow.  316. 
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other  way  are  theee  staiths  a  nuisance,  but, 
on  the  contrary,  are  a  great  public  benefit ; 
and  have  been  00  recognized  by  the  legis- 
lature in  5  Geo.  4.  c.  72.  d.  10.  17.  28.  24. 
and  similar  clauses  in  50  and  57  Geo.  3.  In 
Rex  v.  Russell,  (10)  it  was  charged,  that  the 
waggons  were  kept  in  the  street  "  for  a 
long  and  unreasonable  time."  But  here  the 
reasonableness  of  the  acts  charged  against 
the  defendants  has  been  found  by  the  jury. 
The  directions  to  the  jury  proceeded  upon 
the  same  principles  as  those  laid  down  in 
Rex  v.  Oroseenor,  and  Fazakerly  v.  Wilt- 
shire. (11)  Secondly,  on  this  indictment 
for  a  nuisance,  the  defendants  ought  not  to 
be  found  guilty,  upon  evidence  of  a  ptir- 
presture,  or  for  having  erected  these  wharfs 
without  a  writ  ad  quod  damnum,  and  a  li- 
cence from  the  crown.  The  offences  are 
distinct,  and  so  should  be  the  proceedings. 
A  purpresture,  properly  so  called,  is  an  in- 
jury to  the  jus  privatum  of  the  crown ;  a 
nuisance  to  the  jus  publicum :  Attorney 
General  v.  Richards.  (12)  The  objection 
that  there  has  been  no  writ  ad  quod  damnum, 
cannot  apply  in  this  case.  If  the  defendant 
had  relied  upon  a  grant  from  the  crown, 
that  might  have  been  an  answer ;  or,  had 
any  claim  been  made  by  the  crown,  it  would 
have  been  necessary  to  make  out  a  title 
under  such  a  grant,  and  the  want  of  that 
writ  might  then  have  been  material.  As 
to  the  claim  or  complaint  of  a  subject,  on 
the  part  of  the  public,  this  writ  would  be 
inoperative,  and  could  not  legalise  a  nui- 
sance iSAtk.  771.  It  is  of  no  effect  to  bar  any 
but  the  King;  and,  as  the  proceeding  against 
the  defendants  has  not  been  for  a  purpres- 
Hire,  the  absence  of  it  is  of  no  importance. 
The  objection  that  this  is  a  private  and  not  a 
public  benefit,  has  been  answered  by  the 
verdict*  The  public  is  an  aggregate  of  in* 
dividuals ;  and  Lord  Hale  makes  no  dis- 
tinction between  private  and  public  wharfs. 
The  lading  of  ships  more  conveniently,  is, 
primarily,  only  a  benefit  to  the  parties  in- 
terested in  the  shipments ;  but  it  is  also  a 
great  advantage  to  the  public  at  large. 

Mr.  Brougham,  Mr.  Tmdal,  and  Mr. 
Alderson,  in  support  of  the  rule. — First  to 
the  question  of  fact  t  This  is  not  a  public 
or  a  general  benefit.    Keels  and  wherries 
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are  injured ;  and  these  constitute  two  entire 
classes  of  vessels  frequenting  the  port :  and 
the  question  of  fact,  if  Lord  Hale's  doctrine 
be  rightly  understood,  is,  whether  the  en- 
croachment be  beneficial  to  all  vessels  fire* 
quenting  the  port.  It  may  be  beneficial  to 
a  part  of  the  public  to  bring  coals  to  London 
more  readily,  and  at  a  cheaper  rate,  by 
means  of  this  mode  of  lading  the  vessels ; 
or  to  the  purchasers  to  have  them  at  a  lower 
price  or  of  a  better  quality.  But,  admitting 
this  facility  of  conveyance  to  be  a  public 
advantage,  it  does  not  follow  that  the  cheap- 
ness of  coal  is  equally  beneficial.  Had  it 
been  left  to  the  jury  to  find  that  theee 
wharfs  were  necessary  for  the  harbour,  or 
even  necessary  to  serve  these  vague  result- 
ing benefits,  their  verdict  might  have  been 
different.  Evidence  to  that  effect  might 
have  been  rebutted  by  proof,  that  wharfs  and 
docks  could  have  been  built  to  carry  on  the 
coal  trade  with  equal  facility,  and  without 
any  such  nuisance  or  obstruction  to  the  na- 
vigation. Secondly,  as  to  the  writ  ad  quod 
damnum ;  it  is  said,  that  could  not  be  neces- 
sary, as  it  would  have  been  no  evidence  in 
the  defendants'  favour.  That  does  not  pre- 
vent the  want  of  such  a  writ  being  a  strong 
presumptive  proof  of  the  weakness  of  the 
defendants'  case.  In  Rex  v.  Wards  and 
Lyme,  it  seemed  to  be  admitted  that  the 
writ,  inquisition,  and  licence,  were  essential ; 
and  also,  "  that  the  plea  was  ill  in  matter 
and  form,  because  the  allegation— that  one 
Carew  Sands  laid  out  another  way  more 
benefioial  for  the  King's  people,  not  ap- 
pearing by  what  authority  he  did  it,  is  not 
good  ;  for  it  is  but  at  his  pleasure,  and  he 
may  stop  it  when  he  will."  Thirdly,  to  the 
general  doctrine,  that  a  benefit  may  be  set 
off  against  a  nuisance  2  can  it  be  contended 
that  an  obstruction  of  the  freedom  of  navi- 
gation in  a  public  river  is  not  a  nuisance! 
or  that  it  ceases  to  be  so  in  consequence  of 
some  collateral  benefit  resulting?  No  such 
doctrine  is  to  be  found  in  any  law  book. 
The  quant*}  facti  is  simply  whether  there 
beany  sensible  or  tangible  nuisance:  Bract. 
Pourpresture ;  2  In.  88;  8  Kel.  641,  759. 
It  is  a  nuisance  to  divert  the  course,  or  to 
narrow  the  stream  of  a  common  river: 
6  Mod.  145.  All  the  cases  proceed  upon 
the  principle  that  the  only  question  of  fact 
for  the  jury  Is,  whether  the  stream  has  or 
has  not  been  impeded :  De  Jure  Maris,  p»  0, 
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IS,  and  79.  Courts  of  law  are  to  see  that 
no  injury  be  done  to  any  one ;  and,  if-  they 
look  to  collateral  compensations,  they  are 
trenching  upon  the  duty  of  the  legislature: 
were  it  otherwise,  the  hardship  would  be 
grievous  upon  individuals.  The  adjudged 
cases  of  compensation  present  this  differ- 
rence,  that,  although  there  has  been  an  in* 
trusion,  there  has  not  been  any  sensible  da- 
mage. But,  admitting  the  principle  of  com- 
pensation, to  whom  ought  tne  compensation 
to  be  given  ?  surely  to  the  parties  injured. 
Compensation  to  A  cannot  satisfy  the  wrong 
done  to  B ;  nor  a  great  public  benefit,  in 
which  they  do  not  partake,  compensate  the 
grievance  sustained  by  many  individuals. 

The  Court  took  time  to  consider,  and  there 
being  a  difference  of  opinion,  they  now, 
with  the  exception  of  Mr.  Justice  Littledale, 
delivered  judgment  seriatim. 

Mr.  Justice  Holroyd. — This  was  an  in- 
dictment for  the  wrongful  continuing  two 
gears,  or  staiths,  a  certain  distance  into  the 
river  Tyne,  a  navigable  river ;  thereby  oc- 
cupying a  space  that  would  otherwise  be 
applicable  to  the  public  use  of  the  said  na- 
vigation. There  was  a  verdict  for  the  de- 
fondant,  and  a  motion  was  made  to  set  that 
verdict  aside,  and  instead  thereof  to  enter 
a  verdict  for  the  crown.  It  was  agreed  at 
the  trial,  that  if  the  Judge's  direction  was 
wrong,  a  verdict  should  be  entered  for  the 
crown,  if  the  Court  should  be  of  opinion 
that  the  jury  ought  so  to  have  found;  or 
that  a  special  verdict  should  be  entered,  if  the 
Court  thought  it  right.  I  am  of  opinion, 
that  there  is  not  sufficient  ground  to  set 
aside  the  verdict,  on  the  ground  of  misdi- 
rection of  the  Judge,  or  upon  any  other 
ground  that  I  am  aware  of.  Upon  the  facts, 
it  appeared,  that  two  gears  had  been  erect- 
ed for  loading  ships  therefrom  with  coal, 
each  extending  below  the  low-water  mark 
a  foot  or  two,  with  spouts  therefrom,  one 
to  the  extent  of  thirty-six  feel,  the  other 
parts  thereof  were  between  the  high  and 
low  water-marks.  The  west  gear  was  in 
existence  in  the  year  1800,  the  other  was 
not  erected  until  afterwards.  They  were 
substituted  for  loading  the  ships  instead  of 
loading  them  by  keels.  Subsequently,  sta- 
tutes have  passed,  giving  to  the  public 
rights  of  loading  in  turn  at  these  spouts, 
so  long  as  they  should  continue ;  and  which 


thereby  have  become  clothed,  as  long  as 
they  continue,  with  public  rights,  in  addition 
to    the  private  rights  of  the  proprietors. 
These  statutes  therefore  consider  that  these 
spouts  are  not  to  be  taken  per  sey  and  at  all 
events,  as  nuisances,  or  illegal ;  but,  inde- 
pendently of  these  statutes,  there  are  public 
and  private  rights,  with  regard  to  the  use  of 
the  port.  For  traffic  and  commerce  in  coals, 
and  also  other  matters,  there  is  a  public  right 
of  navigation,  for  that  and  other  purposes ; 
and,  although  the  river  be  public,  there  are 
private  rights  of  fishing.  There  are  private 
and  public  rights  on  the  shore ;  and  for  traf- 
fic there  are  rights,  not  only  of  navigation, 
but  to  anchor  vessels,  or  build  wharfs,  so  for 
as  may  be  necessary  or  reasonable  for  the 
loading  or  unloading  of  vessels.     The  en- 
joyment of  each  of  those  rights  sometimes, 
and  frequently,  does  interfere  with  the  en- 
joyment either  of  the  same  right,  or  of  some 
other  of  the  above  rights ;  as,  for  example, 
ships  at  anchor  in  the  channel  of  the  river 
are  an  obstruction  to  ships,  &c.  sailing.   So 
are  boats  and  wherries  plying  close  along 
the  shore,  or  lying  in  the  river ;  but  such  an 
obstruction  is  not  necessarily,  or  as  a  matter 
of  law,  a  private  nuisance.     The  public 
right  is  to  sail  over  every  part  of  the  river 
if  there  be  not  otherwise  a  legal  and  fair 
occupation  of  a  portion  of  it,  as  in  some 
instances  there  may  be,  for  a  time  at  least. 
It  must  be  taken  for  granted,  in  order  to 
load  or  unload,  they  must  lie  somewhere ; 
and,  if  they  do  not  load  from  the  staiths, 
they  will  be  loaded  by  keels.     So  in  other 
places  and  times,  ships  lie  at  the  wharfs  or 
elsewhere,  in  the  river  or  port,  to  load  or 
unload ;  and  their  obstruction  to  the  navi- 
gation, as  well  as  the  erection  of  a  wharf 
itself!  is  or  is  not  a  nuisance  to  the  naviga- 
tion, according  to  circumstances,  in  like 
manner  as  the  staiths  or  gears  themselves 
in  the  coal  trade,  are  or  are  not  nuisances 
according  to  circumstances.    Whether  it  be 
a  nuisance  or  not,  is  dependant  upon  cir- 
cumstances, and  is,  therefore,  according  to 
Lord  Hale,  a  question  of  fact  for  the  jury. 
Now  Lord  Hale,  De  Poriiims  Maris,  p.  65, 
says,  the  straitening  of  the  port  by  building 
too  for  into  the  water,  where  ships  or  ves- 
sels might  formerly  have  ridden;  (he  is 
speaking  of  nuisances  that  are  in  common 
to  all  men  who  have  occasion  to  come  to  or 
to  stay  at  ports,  and  of  which  he  gives  n- 
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stances ;  and  5th,  he  says,)  the  straitening 
of  a  port,  by  building  too  far  into  the  water, 
where  ships  or  vessels  might  formerly  have 
ridden ;  for  it  is  to  be  observed,  that  nui- 
sance or  not  nuisance,  in  such  a  case,  is  a 
question  of  fact. — "  It  is  not,  therefore,"  he 
says,  "  every  building  below  the  high-water 
mark,  nor  every  building  below  the  low- 
water  mark,  is  ipso  facto,  in  law,  a  nuisance ; 
for  that  would  destroy  all  the  keys  that  are 
in  all  the  porta  of  England/9  For  they  are  all 
built  below  the  high-water  mark,  for  other* 
wise  vessels  could  not  come  at  them  to  unlade, 
and  some  are  built  belowthe  low-water  mark ; 
and  it  would  be  impossible  for  the  king  to  li- 
cense the  building  of  a  new  wharf  or  key, 
whereof  there  are  a  thousand  instances,  if  ipso 
facto  it  was  a  common  nuisance  because  it 
straitens  the  port ;  for  the  king  cannot  license 
a  common  nuisance.  Nay,  in  many  cases,  it 
is  an  advantage  to  a  port  to  keep  in  the  sea 
water  from  diffusing  at  large;  and  die 
water  may  flow  in  shallows  where  it  is  im- 
possible for  vessels  to  ride.  Indeed,  where 
the  soil  is  the  king's,  the  building  below  the 
high-water  mark  is  a  purpresture,  an  en- 
croachment and  intrusion  upon  the  king's 
soil,  which  he  may  either  demolish  or  seize, 
or  arrest  at  his  pleasure :  but  it  is  not,  ipso 
facto,  a  common  nuisance,  unless  indeed  it 
be  a  damage  to  the  port  and  navigation.  In 
the  case,  therefore,  of  building  within  the 
extent  of  a  port,  in  or  near  the  water, 
whether  it  be  a  nuisance  or  not,  is  quaestw 
facti,  and  to  be  determined  by  a  jury  upon 
evidence,  and  not  quaestio  juris"  Each 
must,  at  times,  occasionally  give  way,  and 
become  subordinate,  as  necessary,  or  rea- 
sonable, at  least  to  some  of  the  other  rights. 
The  only  objection  to  the  gears,  as  the  in- 
dictment is  framed,  is,  that  they  are  un- 
lawful, as  being  a  public  nuisance  to  the 
navigation.  The  defendants'  right  to  have 
them  there,  and  continue,  and  use  them,  is 
not  impugned  on  any  other  ground.  The 
defendants  would  have  a  right  of  forwarding 
their  coals  from  proper  quays  upon  the 
river ;  they  would  have  a  right  of  loading 
ships  lying  and  continuing  in  the  river  for 
that  purpose,  by  the  means  of  keels,  al- 
though the  doing  so  might  be  a  temporary, 
and  might  tea  continual,  although  nota  total, 
obstruction  or  inconvenience  to  the  naviga- 
tion. There  would  be  the  right  to  keep 
the  keels  in  the  river  for  that  purpose,  at 
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proper  places,  and  at  times,  not  confined  to 
the  times  of  their  being  in  actual  use.  The  ' 
evidence  of  the  defendants  went  to  show, 
that  the  mode  of  loading  ships  by  the  gears 
in  question,  was  less  an  obstruction  to  the 
navigation,  and  was  more  beneficial  to  the 
public ;  in  fact,  it  was  a  benefit  instead  of 
a  nuisance,  and  therefore  not  a  fit  subject 
for  the  present  indictment ;  and  the  jury, 
upon  the  evidence,  was  of  that  opinion,  and, 
upon  the  learned  Judge's  direction  with- re- 
gard to  the  law  of  the  case,  they  found  a 
verdict  for  the  defendant.  Are  staiths  to 
be  deemed  a  nuisance,  if  they  be  such  as 
the  circumstances  of  a  port  would  require, 
or  as  a  jury,  pro  bono  publico,  would  be  de- 
sirous to  have  made,  or  as  a  jury  would,  on 
the  evidence,  think  a  beneficial  instead  of  an 
injurious  change  for  the  general  interest  of 
the  port  and  river  ?  Loading  by  spouts,  I 
apprehend  to  be  not  necessarily  a  nuisance, 
because  they  have  been  recognized  by  the 
statute,  by  the  public  and  local  acts  of  the 
57  Geo.  8.  cap.  SO.  s.  17 ;  and  5  Geo.  4. 
c.  72.  ss.  9,  10,  &  17  ;  and  so  long  as  the 
gears  and  spouts  continue,  the  public  have 
a  right  to  have  their  ships  loaded  in  turn  at 
them  with  keels ;  supposing  them  not  to  be 
illegal.  But  it  is  objected  that  they  are,  at 
all  events,  illegal,  for  want  of  the  writ  ad 
quod  damnum,  and  a  favourable  return  of 
the  inquisition  thereon;  as  also,  that  the 
jury  have  been,  or  may  have  been  misled  by 
the  direction  of  the  Judge ;  that  his  direc- 
tion was  incorrect  in  law;  and  further,  that 
the  jury  ought  to  have  found  a  verdict  for  the 
crown. — First,  the  want  of  the  writ  ad  quod 
damnum.  This  is  not  like  the  case  of  the 
•hutting  up  of  a  public  highway,  and  setting 
out  another  in  lieu.  This  cannot  be  done 
so  as  to  do  away  the  former  public  right, 
and  to  create  a  new  public  right,  without  a 
writ  of  ad  quod  damnum :  the  former  one 
can  only  be  abridged  by  a  writ  of  ad  auod 
damnum,  and  the  proceedings  and  the  king's 
licence  thereon ;  but  that  is  not  necessary 
here,  as  I  conceive,  where  the  question  is, 
whether  the  mode  of  enjoyment  in  question, 
which  is  for  some  of  the  public  rights  of 
the  port,  as  well  as  the  navigation,  is,  or 
constitutes  in  fact,  a  public  nuisance.  If 
that  mode  of  enjoyment  be  not  in  fact  such 
a  nuisance,  it  does  not,  as  I  conceive,  be- 
come so,  for  want  of  the  writ  ad  quod  dam- 
num, though  without  such  a  writ,  and  fa- 
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vourable  Inquisition  thereon,  they  who  erect 
these  staiths  act  at  their  own  peril;  and 
though  the  want  of  such  a  writ  may  be  a 
good  ground  for  the  Lord  Chancellor  inter-  . 
faring  for  the  security  of  the  public,  and 
preventing  any  persons  erecting  works  and 
buildings  that  interfere  with  the  exercise  of 
the  public  rights,  until  it  be  ascertained  by 
the  writ  of  ad  quod  damnum   that  their 
doing  so  is  not  injurious  to  the  king  or  his 
subjects.     Then  with  regard  to  the  second 
point,  on  the  summing  up  to  the  jury.  This 
seems,  so  far  as  I  can  collect  it,  to  be  the 
substance  of  the  summing  up,  with  regard 
to  the  matter  which  has  been  complained  of. 
The  learned  Judge  seems  to  have  stated  to 
the  jury,  that  wherever  there  is  a  power  of 
passage  over  the  water  of  a  navigable  river, 
there  is  a  public  right  of  way  for  all  the 
king's  subjects,  not  only  in  the  channel,  but 
in  all  places  where  vessels  go  at  the  height 
of  the  tide.     If  there  is  a  right  of  way, 
which  is  to  yield  to  nothing,  but  which  the 
public  are  to  use  at  all  times,  and  are  en- 
titled to  insist  on  for  the  purposes  of  pass- 
age, then  Mr.  Brougham  •  was  to  apply  to 
the  Court  to  enter  a  verdict  for  the  crown, 
because  these  staiths  interfere   with  that 
right  at  high-water.     The  learned  Judge 
says,   "his  opinion  was,  that  the  use  of 
public  water  is  not  for  passage  only,  but  for 
many  other  purposes,  and  that  many  of 
those  purposes  .are  entitled  to  supersede  the 
rights  of  passage,  and  to  narrow  the  rights 
of  passage  in  those  ports  which  may  or 
may  not  be  requisite  for  greater  or  more 
beneficial  purposes.     Now  boats  frequently 
ply  at  the  public  landing  places ;  the  statutes 
give  the  public  the  right  of  loading  at  the 
spouts  when  erected ;  ergo,  it  shows  they 
are  not  per  te%  at  all  events,  nuisances,  or 
unlawful ;  if  they  are  not  erected  so  as  to 
become  nuisances,  they  become  cloathed 
with  public  rights,  and  the  public  have  a 
right  to  load  at  them  in  that  particular 
manner.     There  are  very  often  regulations 
in  highways,  by  putting  footways  and  pave- 
ments, and  the  use  and  enjoyment  restrain- 
ed, regulated,  or  modified,  although  the 
right  remains  the  same  throughout  for  all 
the  general  purposes,  or  to  the  general  ex- 
tent."   Then  the  learned  Judge  states,  that 
wherever  there  is  a  large  space  of  water, 
that  is,  a  very  considerable  extent,  and  some 
part  is  usually  applied  to  the  purposes  of 


commerce,  it  may  be  that  there  it  sufficient 
for  navigation ;  and  where  a  great  public 
benefit  results  from  the  abridgment  of  the 
right  of  passage,  the  great  public  benefit 
makes  the  abridgment  of  the  right  of  pas- 
sage no  nuisance ;  that  makes  the  use  of 
the  exercise  of  the  right  of  passage  no 
nuisance :  I  mean  but  a  useful  and  bene- 
ficial and  proper  purpose ;  and  therefore,  if 
in  this  case  the  jury  should  say,  that  what 
has  been  taken  from  the  opportunity  of  pas- 
sage has  been  taken  for  public  purposes, 
and  for  the  public  benefit,  and  that  these 
staiths  are  in  a  reasonable  situation,  and 
enough  is  left  for  ordinary  and  reasonable 
purposes  of  passage,  he  should  recommend 
it  to  them  certainly,  to  find  that  not  a  nui- 
sance.    The  words  stated  were  for  public 
purposes,  and  for  the  public  benefit ;  that 
is  to  say,   for  the  exercise  of  the  right 
deemed  by  the  statute  to  be  beneficial  to  be 
vested  in,   and  exercised  by  the  public; 
that  is,  in  the  present  case,  making  it  a 
consideration  for  the  verdict  of  the  jury. 
Then  comes  the  qualification :  if  the  jury 
should  be  of  opinion,  that  this  was  in  a 
place  where,  for  public  benefit,  it  ought  not  to 
be, — that  a  reasonable  space  was  not  left  for 
the  purposes  of  passage :    if  they  should 
deem  that  no  public  benefit  resulted  from 
the  erection,  (and  this  was  a  matter  of  fact, 
certainly,  as  it  appears  to  me,  for  the  jury,) 
he  should  recommend  it  to  them  to  find  a 
verdict  for  the  crown.     And  if  they  should 
find  that  in  any  part  of  it,  it  goes  further 
than  for  public  purposes  it  should  go,  that 
then,  as  to  that  part,  they  pointing  out  in 
their  verdict  what  that  part  was,  he  should 
recommend  them  to  give  a  verdict  to  the 
crown  in  respect  of  that  part.     Now,  with 
respect  to  all  that,  there  appears  to  me  no 
fault  to  be  found ;  but  it  is  perfectly  cor- 
rect.    Then  the  learned  Judge  at  the  trial 
went  on  to  say,  that  it  was  suggested,  while 
the  cause  was  going  on,  that  this  was  a 
staith  for  the  private  purposes  of  individu- 
als, and  not  for  the  public  benefit ;  he  sug- 
gested to  their  consideration  that  his  opinion 
was  different  in  that  respect ;  it  seemed  to 
him,  notwithstanding  an  individual  was  the 

Eroprietor  of  it,  notwithstanding  it  gave 
im  an.  opportunity  of  bringing  his  com- 
modity to  the  market,  yet  it  was  bene- 
ficial to  the  public  that  those  things  should 
be  brought  to  the  market,  and  brought 
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to  the  market  in  that  way ;  therefore, 
the  thing  was,  as  it  seemed  to  him,  useful 
to  the  public,  who  came  to  that  staith 
for  the  purpose  of  having  their  vessels 
loaded,  and  who  wanted  to  carry  coals  to 
the  London  marketf;  that  all  who  bought 
their  coals  at  London  coming  from  that 
staith  were  benefited,  and  necessarily  they 
were  got  by  those  means  cheaper  than  if 
they  had  been  gotten  by  other  means,  and 
they  were  better  so  got ;  and  it  was  a  pub- 
lic benefit  the  public  should  so  have  them. 
That  was  stated  to  the  jury,  in  answer  to 
the  argument  that  these  were  matters  of 
private  benefit,  and  private  benefit  only ; 
and  in  answer  to  that  argument,  observa- 
tions of  that  nature  were  made.  Then 
comes  the  part  on  which  he  directed  them 
with  respect  to  the  law  of  the  case :  then 
he  said,  die  points  to  which  he  wished  their 
attention  to  be  directed,  would  be,  "  is  that 
staith  in  a  reasonable  place  ? — was  a  rea- 
sonable space  left  for  the  purposes  of  navi- 
gation ? — was  it  applied  for  the  purposes 
of  public  benefit ;  and  did  the  purposes  of 
public  benefit  resulting  from  it  countervail 
the  prejudice  which  individuals  would  sus- 
tain, by  having  their  rights  of  passage  nar- 
rowed :  that  is,  by  having  the  exercise  of 
the  rights  of  passage  narrowed?"  He 
pointed  out  to  them  die  grounds  on  which 
their  verdict  must  be  found :  if  they  thought 
that  it  was  not  in  a  reasonable  part  of  the 
river  ;  but  if  it  was  an  unnecessary  damage 
to  the  navigation,  or  that  it  was  not  of  any 
public  benefit,  or  that  the  public  benefit  re- 
sulting from  it  was  not  equal  to  the  public 
inconvenience  which  arose  from  it,  then, 
that  they  should  find  their  verdict  for  the 
crown ;  but,  on  that  point,  if  they  were  of 
a  different  opinion,  then  a  verdict  for  the 
defendant ;  on  that  they  found  their  verdict 
for  the  defendant.  The  whole  taken  together, 
therefore,  in  my  opinion,  is  in  substance 
correct,  qualified  as  it  was  in  the  different 
parts  of  the  summing  up ;  and  I  see  no  suf- 
ficient reason  to  induce  me  to  say,  the  jury 
1  ave  drawn  such  a  conclusion  from  the  evi- 
dence, as  to  warrant  the  Court  in  setting 
aside  the  verdict. 

Mr.  Justice  Bay  ley. — I  agree  with  my 
brother  Holroyd  in  this  case,  that  there 
ought  not  to  be  a  new  trial ;  and  although 
I  regret  extremely  that  there  should  be*  a 
difference  of  opinion  on  the  part  of  my 


Lord  Tenterden,  I  am  happy  to  think  the 
difference  is  limited  to  a  single  point,  and 
that,  I  believe,  one  that  could  hardly  be 
likely  to  lead  another  jury  to  a  different  re- 
sult. I  have  considered  the  subject  with 
every  degree  of  attention  on  my  part,  and 
should  willingly  act  upon  my  Lord  Tenter- 
den's  judgment  in  preference  to  my  own, 
but  I  feel  so  strong  a  conviction  in  my  own 
mind,  that  I  think  I  cannot,  in  justice  to 
the  defendants,  act  otherwise  than  accord- 
ing to  my  own  feeling.  1  believe  we  are  all 
agreed,  that  a  writ  of  ad  quod  damnum  was 
not  requisite  in  this  case  ;  and  that  if  these 
staiths  are  not,  upon  the  facts  and  merits, 
nuisances,  the  neglect  to  make  them  the 
subject  of  an  ad  quod  damnum  will  not  make 
them  so.  The  points  presented  to  the  jury, 
as  I  collect  them  from  the  means  which  I 
have  had  since,  were,  whether  these  staiths 
were  erected  in  a  part  of  the  river  where  it 
was  reasonable  ships  should  load ;  whether 
or  not  a  reasonable  space  was  left  for  the 
navigation  ;  whether  the  loading  of  vessels 
by  means  of  them  was  for  the  public  bene- 
fit ;  whether  they  extended  into  the  river 
further  than  the  public  benefit  required ; 
and  whether  the  public  benefit  they  pro- 
duced was  greater  than  the  public  injury 
they  occasioned.  Upon  each  of  these  points 
the  verdict  shows,  that  the  jury  were  in 
favour  of  the  defendant.  The  only  point 
upon  which  our  difference  rests  is,  I  be- 
lieve, the  point  of  public  benefit ;  not  the 
point  upon  the  preponderance  of  public 
benefit,  but  the  question,  what  may  be  pro- 
perly taken  into  consideration  as  matter  of 
public  benefit.  I  certainly  suffered  the  jury 
to  take  into  their  consideration  as  part  of  the 
public  benefit,  the  possible  reduction  of 
price  at  the  staith,  and  the  possible  reduc- 
tion of  price  in  the  London  market ;  and  the 
improved  quality  with  which  the  coal  would 
arrive  there ;  and  if  I  was  wrong  in  suffer- 
ing them  to  take  any  of  these  points  into 
their  consideration,  the  verdict  may  have 
proceeded  upon  a  wrong  view,  and  there 
ought  to  be  a  new  trial.  Mr.  Brougham 
had  strongly  pressed  on  the  consideration  of 
the  jury,  that  these  staiths  were  beneficial 
only  to  the  individual  to  whom  they  be- 
long ;  and  that  they  conferred  no  benefit  on 
the  public ;  and,  in  answer  to  this  point,  I 
submitted  to  the  consideration  of  the  jury, 
that  if  by  means  of  these  staiths,  an  article 
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of  great  public  use  found  its  way  to  the 
public  at  a  lower  price,  and  in  a  better  state 
than  it  otherwise  would,  I  thought  these 
were  circumstances  of  public  benefit,  aa 
points  they  would  take  into  their  conside- 
ration upon  that  head.  Upon  the  best  at- 
tention I  have  been  able  to  give  to  the  sub- 
ject, I  am  bound  to  say  I  continue  of  that 
opinion. 

The  right  of  the  public  upon  the  waters 
of  a  port  or  navigable  river  is  not  confined 
to   the  purposes  of  passage:   trade  and 
commerce  are  the  chief  objects,  and  the 
right  of  passage  is  chiefly  subservient  to 
those  ends;  unless  there  are  facilities  of 
lading  and  unlading  of  shipping,  much  of 
that  public  benefit  of  ports  is   lost.     In 
the  infancy  of  a  port,  when  it  is  first  ap- 
plied to  the  purposes  of  trade  and  com- 
merce, unless  the  water  by  the  shore  be 
deep,  every  thing  must  be  shipped  in  shal- 
low water,  and  loaded  in  shallow  water; 
and  shore  boats,  or  vessels  of  small  draught, 
must  be  employed  to  fetch  and  carry  from 
and  to  the  shore ;  and  the  commodity  must 
pass  from  boat  to  ship,  and  from  ship  to 
boat.     The  breakage  and  pilferage  which 
takes  place,  besides  the  expense  of  boating, 
are  some  of  the  probable  concomitants  of 
such  a  mode.     As  trade  advances,  the  in- 
convenience and  the  mischief  of  this  mode 
are  superseded  by  the  erection  of  wharfs 
and  quays,  and  what  is  perhaps  an  improved 
species  of   loading,    wharf  staiths.     The 
lading,   or  unlading,  is  then  immediately 
from  wharf  staiths  into  the  ship,  or  from 
the  ship  upon  the  wharf.     But  upon  what 
principle  has  the  erection  of  wharfs  or  staiths 
been  supported  ?  It  narrows  the  right]  of 
passage ;  it  occupies  a  space  where  boats  had 
before  navigated ;  it  turns  part  of  the  water 
into  solid  ground ;  but  it  advances  some  of 
the  other  purposes — die  main  purpose  of  a 
port,  its  trade  or  commerce.     Is  there  any 
other  legal  principle  on  which  they  can  be 
allowable  ?   To  make  an  erection  for  plea- 
sure, for  whim  or  caprice,  and  so  inter- 
fering, in  the  least  degree,  with  the  public 
right  of  passage,  is  a  nuisance  :  erected  for 
the  purposes  of  trade  and  commerce,  and 
kept  and  applied  to  the  purposes  of  trade 
and  commerce,  (and  subject  to  .the  guards 
with  which   this    case   was   presented  to 
the  jury,)  the  interest  of  trade  and  com- 
merce gives  it  a  protection,  and  it  is  a 


justifiable  erection,  not  a  nuisance.     What 
says  my  Lord  Hale,  in  the  paasage  which 
my  brother  Holroyd  referred  to,  DeporiibuM, 
c.  7.  p.  85,  in  the  case  of  buildings  into  the 
water  where  ships  or  vessels  might  have 
formerly  ridden — "  For  it  is  to  be  observed 
that  nuisance  or  not  nuisance  in  such  case  is 
a  question  of  fact.     It  is  not  therefore  every 
building  below  the  high-water  mark*  nor 
every  building  below  the  low-water  mark,  is, 
ipso  facto,  in  law  a  nuisance.     For  that 
would  destroy  all  the  quays  that  are  in  all 
the  ports  in  England,  for  they  are  all  bolt 
below  the  high-water  mark ;  for  otherwise 
vessels  could  not  come  to  them  to  onload; 
and  some  are  built  below  the  low-water 
mark."    In  what  does  the  trade  and  com- 
merce of  any  port  consist !  In  sending  to 
distant  parts  the  superfluous  produce,  or 
receiving  what  is  required  from  otherplaces; 
in  other  words,  in  exporting  or  importing. 
The  more  easily  and  conveniently  the  port 
can  carry  on  this  object,  of  course  it  is  less 
expensive:  the  cheaper  it  can  send  away  its 
own  articles,  the  better  will  be  its  chance  of 
disposing  of  them :  the  greater  certainty  of 
having  means  of  receiving  its  import,  the 
greater  facility  you  afford  to  the  owner  of 
any  article  of  export  in  the  neighbourhood; 
or  the  greater  facility  you  allow  him  to  take 
away,  the  more  will  such  owner  be  tempted 
to  join  in  exporting.     The  greater  the  ex- 
port trade,  the  cheaper  will  the  article  be, 
and  the  market  to  which  it  is  sent ;  and 
this  cheapness    will    be    observable,  not 
merely  at  the  port  from  which  the  article  is 
sent,  but  in  many  instances  the  public  be- 
nefit will  be  greater  to  the  buyer  in  the  dis- 
tant market,  or  the  part  to  which  it  is  so 
carried.     The  seller  in  the  neighbourhood 
of  a  port  generally  acta  with  a  view  to  his 
own  private  benefit ;  be  has  no  particular 
view  of  encouraging  the  shipping  interest, 
or  in  advancing  the  nursery  of  seamen,  or 
of  conferring    advantage  in  the  place  to 
which  he  sends  his  commodity ;  but  if  thai 
public  benefit  result  from  what  be  does  for 
his  own  private  benefit,  are  these  results 
to  be  kept  out  of  view  upon  a  question  of 
public  benefit  ?    If  you  allow  him  facilities* 
he  will  concur  in  the  trade,  and  public  be- 
nefit will  follow.     Is  it  not  then  for  the 
public  interest  that  facilities  should  be  al- 
lowed  ?     If  the  public  benefit  be  a  result 
is  it  less  a  result  because  it  is  produced  by 


THE  DUTIES  OF  MAGISTRATES. 


89 


who  was  not  thinking  of  pub- 
lic benefit,  but  was  labouring  for  his  own 
private  interest  only?  Upon  the  question 
whether  public  benefit  has  been  produced, 
is  the  motive  of  the  person  producing  it  to 
be  the  criterion  ?  Is  it  a  right  view  of  the 
question,  to  look  at  his  motive,  instead  of 
considering  the  effect?  If  my  individual 
concurrence  in  the  trade  of  a  port  produce 
public  benefit  to  the  trade  of  that  port,  and 
to  the  trade  of  a  distant  part  also,  why  is 
my  individual  concurrence  to  be  considered 
of  less  public  benefit  because  it  is  a  benefit 
to  me  also  ?  If  there  is  a  facility  given  to 
me  in  lading,  (and  the  facility  of  lading 
is  one  of  the  chief  means  to  give  the  trade 
encouragement,)  it  brings  to  market  the  pro- 
duce which  otherwise  would  not  pay  for 
bringing;  it  increases  the  number  of  sellers, 
and  has  a  tendency  to  much  competition. 
What  is  the  great  export  trade  of  Newcastle  ? 
The  export  of  coals.  Ships  are  loaded 
with  them  partly  from  staiths,  partly  from 
keels.  I  think  it  appeared  in  evidence, 
there  were  about  twenty-eight  staiths,  all 
projecting  into  the  navigable  part  of  the 
water,  and  each  probably  erected  for  par- 
ticular collieries.  The  staith  loads  immedi- 
ately into  the  ships ;  it  loads  in  one  quarter 
of  the  time  that  would  be  occupied  in  load- 
ing  from  the  keels ;  there  can  be  no  ml- 
ferage,  and  little  waste,  and  by  avoiding 
breakage,  makes  coals  64.  a  chaldron  better 
in  the  market  than  the  keel  coal.  Each 
staith  will  load  300  vessels  of  200  tons 
burden  every  year,  and  allowing  each  vessel 
to  make  about  fifteen  voyages  a  year,  each 
staith  will  furnish  900,000  tons  of  staith 
coals  a  year.  These  coals  are  an  article  of 
absolute  necessity  in  the  London  market ;  a 
commodity,  without  which,  London  could 
scarce  exist.  Stop  the  trade,  and  a  public 
injury  accrues  to  that  part  of  England :  to 
Newcastle,  and  its  neighbourhood,  certainly, 
but  to  Newcastle  and  its  neighbourhood 
alone,  certainly  not;  but  to  London,  and 
to  almost  every  part  of  the  kingdom.  En- 
courage the  trade,  and  you  confer  benefit, 
not  on  Newcastle  alone,  but  on  this  me- 
tropolis, and  upon  every  other  part  of  the 
kingdom.  A  coal  owner  sends  his  coal,  be- 
cause, taking  into  consideration  the  situation 
of  his  mine,  and  the  necessary  expense,  he 
can  send  to  profit.  If  he  saves  any  thing 
by  the  manner  of  loading,  he  will  not  be 


unwilling  to  divide  part  of  that  saving  with 
the  man  who  buys  of  him  at  the  staiths,  and 
he  will  be  driven  to  do  so  by  competition 
with  other  sellers  at  other  staiths.  The 
ship  owners  would  be  willing  to  buy  at 
the  staiths,  because  they  would  expect 
some  of  the  abatement  I  have  mentioned 
in  price,  and  because  they  would  have  an 
article  which  will  sell  better  in  the  London 
market,  and  the  London  market  will  have 
a  large  supply  of  staith  coal,  the  article  in 
its  best  condition,  instead  of  keel  coal,  an 
inferior  article ;  and  the  price  at  which  the 
ship  owner  bought  may  induce  him  to  sell 
at  a  lower  price  than  he  would  otherwise 
have  required :  and  is  not  the  supply  of  the 
London  market  with  a  better  article  than  it 
otherwise  would  have  had,  and  at  a  lower 
price  than  it  otherwise  would  be  supplied,  a 
public  benefit  ?  and  if  it  was  a  public  benefit 
to  London,  is  not  the  London  business  to 
be  taken  into  consideration?  The  King, 
who  is  the  prosecutor  in  this  indictment,  is 
to  look  to  the  interest  of  all  his  subjects : 
to  his  London  subjects,  as  well  as  to  his 
Newcastle  subjects,  and  what  will  upon 
the  whole  be  beneficial,  cannot,  as  it  seems 
to  me,  be  ad  commune  nocumentum  of  his 
Majesty's  subjects.  But  the  benefit  is  not 
confined  to  London ;  it  reflects  back  on  the 
port  of  Newcastle,  and  its  trade,  and  com* 
merce.  The  cheapness,  and  good  quality  of 
the  coal,  makes  it  find  a  ready  sale  in  the 
London  market ;  the  ship  is  speedily  dis- 
patched, and  is  sent  back  without  material 
delay  to  her  port  of  Newcastle  for  another 
cargo;  no  demurrage  on  the  ship;  no  extra 
expense  in  paying  the  men ;  the  ship  is  dis- 
patched back  speedily,  carrying  back  to 
that  neighbourhood  die  means  of  purchasing 
another  cargo  of  coals,  and  paying  the  port 
duties  there.  In  this  case,  it  seems  to  me, 
the  cheapness  and  good  quality  of  the  article 
in  the  London  market,  are  properly  ingre- 
dients in  the  general  question  of  public 
benefit,  and  also,  are  properly  ingredients 
in  the  limited  question,  if  it  ought  to  be  so 
limited,  of  public  benefit  to  the  trade  and 
commerce  of  the  port  of  Newcastle.  I  did 
not  assume  that  the  article  would  be  cheaper: 
that  was  for  the  consideration  of  the  jury ; 
but  if  it  were,  I  thought  it  an  ingredient  to 
be  considered  upon  the  question  of  public 
benefit.  I  have  cautiously  avoided  taking 
the  distinction  between  a  private  and  a  public 
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■taith — a  staith  confined  to  the  coals  of  a 
single  individual,  and  a  s taith  any  one  nay 
use ;  because  a  private  staith,  if  it  has  a 
full  supply  of  coal,  confers  as  much  public 
benefit  to  the  trade  and  commerce  of  the 
port,  as  a  public  one ;  and  because  I  con- 
aider  private  wharfs  and  quays  as  much 
entitled  to  protection  as  public  ones,  if  they 
are  equally  beneficial  to  the  trade  and  com* 
merce  of  the  port.  I  have  also  hitherto 
assumed,  that  keel  loading  would  be  free 
from  all  objection,  and  yet,  if  staiths  for 
ships  cannot  be  supported,  there  would  be 
some  difficulty  in  supporting  the  right  of 
staiths  for  keels.  It  was  in  evidence  in  the 
cause,  that  there  must  be  staiths  for  loading 
keels.  If  those  staiths  were  in  the  public 
water-way,  and  for  the  private  benefit  of 
the  individuals  to  whose  collieries  respec- 
tively they  led,  would  not  they  be  nuisances, 
in  a  less  degree  indeed,  but  nevertheless 
nuisances  ?  and  then  you  would  be  driven 
to  load,  either  from  the  wharf  or  by  shore- 
boats  ;  and  if  a  wharf  were  erected  for 
the  pf  ivate  purposes  of  a  particular  colliery, 
though  that  colliery  would  keep  that  wharf 
in  constant  work,  the  objection  would  arise 
that  that  wharf  was  for  private  purposes, 
and  thus  you  would  be  successively  driven 
from  the  use  of  ship  staiths,  from  the  use 
of  keel  staiths,  and  from  the  use  of  wharfs ; 
in  short,  from  the  power  of  carrying  on  the 
coal  trade  of  Newcastle ;  because  as  these 
staiths  and  wharfs  are  all  for  private  purposes, 
you  must  shut  your  eyes  against  any  public 
benefit  resulting  from  them.  For  these  rea- 
sons, I  am  of  opinion,  on  the  question  of 
what  is  matter  of  public  benefit,  the  pro- 
bable effect  of  price,  and  the  ameliorated 
condition  of  coals  was  a  proper  considera- 
tion for  the  jury ;  and  if  die  case  were  to 
go  to  another  jury  it  would  be  still  proper 
and  material  for  the  consideration  of  the 
jury,  and  therefore  the  direction  in  this  re- 
spect was  right. 

Lord  Tentcrden. — I  am  sorry  I  cannot 
concur  in  the  opinion  of  my  two  learned 
Brothers  on  the  present  occasion.  I  am  not 
prepared  to  say  that  I  think  the  verdict 
ought  to  be  entered  for  the  Crown.  With 
all  deference  to  them,  I  am  compelled  to 
own,  my  mind  would  be  better  satisfied 
if  the  cause  were  again  sent  down  for  trial 
to  another  jury.  I  do  not  think  the  want 
of  a  previous  writ  ad  quod  damnum,  conclu- 


sive against  the  defendant*  Such  a  writ » 
highly  proper  when  the  Crown  is  applied  to 
for  a  grant  of  any  liberty  or  franchise,  and 
so  far  at  least  necessary  that  probably  no 
person  would  think  himself  justifiable  in 
advising  the  King  to  make  any  such  grant, 
where  possible  injury  might  arise  to  an 
existing  right,  without  the  sanction  of  a 
previous  inquiry  under  the  writ.  It  may 
also  be,  and  1  dunk  it  is,  a  proper  and  a 
prudent  measure,  before  a  subject  takes  on 
himself  to  act  for  himself,  and  on  his  own 
judgment.  The  want  of  it  furnishes  an 
argument  against  the  propriety  of  his  act, 
because  he  shows  he  is  apprehensive  of  the 
consequence  of  a  previous  inquiry,  and 
fears  that  its  result  will  be  unfavourable  to 
his  view ;  and  when  the  object  of  any  pro- 
ceeding is  to  prevent  the  accomplishment  of 
an  act  intended  to  be  done,  as  an  applica- 
tion for  an  injunction,  the  want  of  the  pre- 
vious proceeding  may  properly  form  a  very 
material  ingredient  in  the  consideration  of 
the  case.  It  is  also  deserving  of  considera- 
tion and  attention  on  the  trial  of  an  indict- 
ment ;  but  the  finding  under  this  writ,  when 
favourable  to  those  at  whose  instance  it  is 
issued,  is  traversable  ;  it  is  not  conclusive 
in  their  favour.  It  is  not  a  bar  to  an  in- 
dictment for  a  nuisance ;  the  jury  by  whom 
such  an  indictment  is  to  be  tried  have  a 
right  to  exercise  their  own  judgment  upon 
the  matter,  and  may  find  that  to  be  a  pub- 
lic nuisance,  which,  under  this  writ,  has  been 
found  not  to  be  to  the  prejudice  of  his  Ma- 
jesty's subjects :  and  as  the  finding  is  not 
conclusive  upon  one  side,  I  cannot  think 
the  absence  of  any  finding  is  conclusive  on 
die  other.  My  opinion,  (speaking  with 
great  deference  to  the  high  authority  who 
is  reported  to  have  spoken  of  the  want  of 
such  a  proceeding  as  conclusive,)  is,  that  the 
jury  who  try  an  indictment  for  a  nuisance, 
have  a  right  to  exercise  their  own  opinion, 
as  well  in  the  absence  of  such  a  proceeding 
as  when  such  a  previous  inquiry  has  taken 
place.  I  come  now  to  mention  my  reasons 
for  saying  that  my  mind  would  be  better 
satisfied  if  the  cause  were  sent  to  another 
jury.  The  erections  in  question  are  said 
to  be  in  the  port  of  Newcasde^  by  which  I 
understand  to  be  meant,  that  they  are 
within  the  limits  of  the  jurisdiction  of  the 
port.  They  are  certainly  at  a  consider- 
able distance  below  the  pubHe  quays,  the 
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places  of  general  resort  of  vessels  trading 
to  that  port,  and  must  be  passed  by  vessels 
resorting  to  and  from  such  places ;  and  I 
take  it  to  be  clear  that  the  passage  of  such 
vessels  is,  in  certain  seasons  at  least,  ren- 
dered less  free  and  commodious  ;  that  the 
water  is  in  some  degree  narrowed,  and  that 
it  may  by  possibility,  and  not  improbably,  be 
further  narrowed  in  process  of  time  by  the 
gradual  accumulation  of  sand  banks  and 
silth,  on  the  opposite  side  of  the  river. 
The  erections  were  made  and  maintained 
for  the  private  convenience  of  the  owners  of 
particular  collieries*  All  who  think  proper 
to  purchase  their  coals  at  these  collieries, 
have  a  right,  under  a  particular  act  of  par- 
liament, to  be  supplied  in  turns  by  applica- 
tion to  some  office  in  Newcastle.  The 
owner  of  the  colliery  cannot  choose  who 
shall  come  first,  but  they  may  choose  at 
what  season  they  will  attend;  and  seasons 
may  occur  when  they  have  no  commodity. 
It  was  proved,  coals  put  into  vessels  from 
these  staiths  are  less  broken,  and  come  to 
market  to  distant  places,  in  a  somewhat 
better  state  than  those  brought  to  the  vessel 
side  in  keels  or  barges,  and  so  undergo  a 
double  shipment ;  but  I  think  it  may  well 
be  doubted,  whether  they  came  to  market 
at  any  cheaper  rate,  or  at  a  rate  so  much 
cheaper  as  to  be  worth  considering.  When 
they  arrive  at  the  market,  I  should  appre- 
hend, those  which  are  found  to  be  the  best 
materials  will  fetch  the  best  price ;  so  die 
advantage,  as  far  as  price  is  concerned,  will 
be  to  the  owners  of  staiths  and  collieries, 
and  not  to  the  public  Admitting,  however, 
that  there  is  some  public  benefit,  both  from 
the  price  and  condition  of  the  coal,  still  I 
must  own  I  do  not  think  these  points  can 
properly  be  taken  into  consideration  on  the 
question  framed  by  this  indictment.  The 
question  I  take  properly  to  be,  whether  the 
navigation  for  the  passage  of  vessels  on  this 
public  navigable  river  was  injured  by 
these  staiths.  On  this  question,  there  was 
evidence  on  both  sides,  regard  being  had 
to  that  obstruction  which  must  necessarily 
take  place  by  the  transfer  of  coals  from  the 
keels  or  other  vessels  confined  to  the  navi- 
gation of  the  river,  into  ships  of  a  different 
size  and  burthen ;  and,  if  the  question  had 
been  left  entirely  in  this  form,  and  the  ver- 
dict found  for  the  defendants,  I  do  not,  as 
at  present  advised,  see  that  any  objection 


could  have  been  properly  made  to  H,  In 
some  parts  of  my  learned  Brother's  direc- 
tions to  the  jury,  and  especially  towards  the 
close,  the  case  seems  to  have  been  left 
mainly  on  this  ground ;  but  in  other  parts, 
remarks  were  made  on  the  public  benefit  of 
the  nature  I  have  alluded  to,  which  might 
probably,  in  my  judgment,  have  had  greater 
effect  on  the  minds  of  the  jury,—- coming,  as 
they  did,  from  so  high  and  so  respectable 
an  authority, — than  I  think  they  ought 
to  have  had.  I  am  far  from  thinking 
that  when  the  direction  of  a  Judge  is  in 
the  main,  and  taken  altogether,  right  and 
consistent  with  law,  a  verdict  is  to  be  set 
aside  on  account  of  a  casual  expression, 
that  on  more  mature  consideration  may  be 
thought  incorrect :  and  I  desire  ho  such  in- 
ference may  be  drawn  from  my  present 
judgment.  It  would  be  a  very  ill  compli- 
ment to  juries,  to  suppose  that  they  are 
likely  to  be  misled  by  such  accidental  ex- 
pressions ;  but  in  the  present  case,  I  am 
bound  to  say,  I  think  the  matter  went  fur- 
ther, and  that  my  mind  is  by  no  means 
satified  that  the  verdict  was  not  materially  in- 
fluenced by  consideration,  that  I  should  have 
thought  ought  not  to  have  influenced  it. — 
For  these  reasons  I  should  be  better  satis- 
fied, on  the  whole,  if  there  could  be  a  new 
trial ;  but  as  those  of  my  learned  Brothers 
who  have  felt  themselves  at  liberty  to  take 
any  part  in  the  consideration  of  die  ques- 
tion, (1)  think  the  verdict  ought  to  stand, 
the  rule  for  setting  it  aside,  and  entering  a 
verdict  for  the  Crown  must  be 

Discharged. 


THB  KINO  V.  THB  MAYOR,  AL- 
DERMEN, AND  BURGESSES  01 
THE  BOROUOH  OI  EVESHAM. 

Mandamus. 

Where  the  right  of  the  party  applying  for 
a  mandamus  is  doubtful,  the  Court  will  con- 
sider the  circumstance  of  a  long  period  of 
time  hating  been  allowed  to  elapse  before 
making  the  application,  as  good  grounds  for 
refusing  that  writ. 

(1)  Mr.  Justice  LlTTLtDALE,  who  bad  adrised 
upon  the  question  when  at  the  bar,  on  that  account 
did  not  now  giro  any  opinion. 


9* 


CASES  CONNECTED  WITH 


Rule  to  ibow  came  why  a  writ  of  man- 
damus should  not  issue  to  the  defendants, 
commanding  them  to  admit  and  swear  Wil- 
liam New  into  the  place  and  office  of  a  com- 
mon Burgess  or  Freeman  of  the  said  bo- 
rough of  Evesham 

It  appeared,  from  the  affidavits,  that  in 
the  year  1802,  William  New  was  bound  ap- 
prentice to  his  father,  a  freeman  of  the  bo- 
rough, and  carrying  on  business  as  a  market* 
gardener  within  the  same,  with  whom  he 
duly  served  his  time ;  that  within  a  year 
after  his  term  of  apprenticeship  was  out, 
and  at  other  times  since,  application  had 
been  made  to  the  mayor  and  corporation  to 
admit  him  as  a  common  burgess  and  free- 
man under  his  indentures,  but  that  the 
mayor  and  corporation  had  constantly  re- 
turned for  answer,  that  they  would  not  ad- 
mit as  a  common  burgess  or  freeman,  a  per- 
son who  had  served  his  apprenticeship  to  a 
gardener* 

Mr.  Attorney  General  and  Mr.  Russell, 
now  showed  cause,  (going  at  some  length 
into  the  Question,  as  to  whether  the  business 
of  a  gardener  was  such  a  one  as  would  en- 
title the  person  serving  an  apprenticeship  to 
it,  to  the  freedom  of  the  borough ;  but  as 
the  Court  did  not  deem  it  necessary  to  give 
any  opinion  upon  this  point,  the  arguments 
made  use  of  are  here  omitted.)  They  con- 
tended that  as  so  long  a  period  had  elapsed 
since  the  refusal,  the  application  for  a  man- 
damus had  been  made  too  late  ;  that  the 
expense  attendant  upon  this  proceeding, 
should  the  Court  order  a  mandamus  to  issue, 
would  alone  be  a  reason  against  their  grant- 
ing it ;  the  Court  would  hardly  interfere 
to  maintain  the  rights  of  an  individual,  who 
had  suffered  them  to  remain  unasserted  for 
eighteen  years. 

The  Court  were  of  opinion,  that  the  rule 
should  be  discharged.  The  question  raised 
was  doubtful ;  but,  at  all  events,  the  party 
who  applied  for  the  assistance  of  the  Court 
to  enforce  his  right,  ought,  for  that  purpose, 
to  have  applied  sooner.  Many  inconveni- 
ences might  result  from  granting  such  an 
application  at  so  great  a  distance  of  time 
from  the  alleged  grievance ;  one  of  these 
obviously  was,  that  persons  might  be  dead 
whose  evidence  would  perhaps  have  been 
most  useful  and  important  to  the  corpora- 
tion.   Accordingly, 

Rule  discharged. 


v.  THBcoraassioimis  rda 

IS  BIVBaS  AKD  WATB* 
SEWXBS  IK  THE  COUNTY  Of 
HOTTIHeHAM. 

Commissioners    of    sewers  —  Navigable 
stream. 

The  power  of  commissioners  of  sewers  is 
not  confmed  to  navigable  streams,  nor,  if 

or  useful  in  navigation,  but  they  may  decree 
the  abatement  or  removal  of  a  nusance  m  a 
stream  that  serves  merely  as  a  water-course* 

Where  therefore  amear,  described  as  appur- 
tenant to  a  common  sewer,  was  heightened 
and  enhanced,  so  as  to  obstruct  the  passage 
of  the  waters,  and  to  cause  the  over/lowing  of 
lands  adjacent,  the  Court  held  that  the  com- 
missioners had  jurisdiction  to  order  the  wear 
to  be  abated  to  its  former  leveL 

Rule  to  show  cause  why  a  writ  of  certi- 
orari should  not  issue,  to  remove  into  this 
court  a  certain  inquisition,  indented  and 
taken  at  a  court  of  sewers,  holden  in  and 
for  the  said  county,  limits  and  confines,  on 
the  6th  of  August  1823 ;  whereby  it  was 
presented  that  Samuel  Goodacre  was  the 
owner  of  a  water  corn-mill,  situate  in  the 
parish  of  Lenton,  in  the  said  county,  and 
m  and  upon  a  certain  common  sewer,  catted 
the  Leen,  and  of  a  wear  appurtenant  thereto, 
and  that  he  had  unlawfully  heightened  and 
enhanced  the  said  wear,  whereby  the  course 
and  passage  of  the  waters  through  the  same 
water-course  were  greatly  obstructed,  and 
the  lands  adjacent  thereto  overflowed  and 
damaged, — and  all  proceedings  had  before 
them  thereupon  be  discharged* 

The  affidavit  of  Samuel  Goodacre,  upon 
,  which  the  rule  was  obtained,  alleged,  among 
other  matters,  "  that  the  said  common  ditch 
or  sewer,  called  the  Leen,  in  the  said  in- 
quisition mentioned,  is  not  navigable,  and 
that  no  passage  of  boats  can  be  therein,  and 
that  the  tide  doth  not  ebb  or  flow  therein, 
and  that  the  same  ditch  or  sewer  is  not  ne- 
cessary or  useful  in  navigation.  And  fur- 
ther, that  it  does  not  appear,  in  or  by  the 
said  inquisition,  that  the  said  diteh  or 
is  navigable,  or  that  the  same  is 
or  useful  in  navigation." 

Mr.  Solicitor  General  and  Mr. 
Serjeant,  now,  in  showing  cause*  contended, 
that  the  nature  of  this  ditch  or  sei 
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represented  iu  the  affidavit,  did  not  take  it 
out  of  the  jurisdiction  of  the  commissioners 
of  sewers ;  that  it  was  not  necessary,  in 
order  to  give  the  commissioners  authority, 
that  the  stream  or  water-course  should  be 
navigable.  The  statute  23  Hen.  8.  c.  5. 
extended  their  power  to  gutters  and  ponds, 
and,  indeed,  to  all  streams  used  for  the  pur- 
pose of  draining  as  well  as  navigation.  In 
support  of  these  propositions  they  cited  the 
case  of  Dore  v.  Gray,  (I)  and  the  judg- 
ment of  Mr.  Justice  Buller  as  there  report- 
ed. The  commission  moreover  in  express 
terms  granted  jurisdiction  over  the  ditch 
called  the  Leen. 

Air.  Reader  (contra)  argued,  that  the  mere 
mention  of  the  Leen  in  the  commission, 
could  not  give  authority  to  the  commis- 
sioners, unless  it  was  derived  clearly  from 
the  statute,  by  which  alone  their  appoint- 
ment was  made.  Former  expositions  of 
the  statute  had  determined  that  the  juris- 
diction of  the  commissioners  named  under 
it,  extended  only  to  navigable  streams  ; 
though  by  another  statute,  3  Jac.  c.  14, 
enlarged  powers  were  given  in  respect  of 
streams,  &c.  within  the  limits  of  two  miles 
of  London.  (2)  In  the  case  of  Dore  v.  Gray, 
that  construction  had  been  somewhat  ex- 
tended, but  even  there  it  was  limited  to 
streams  necessary  and  useful  to  navigation, 
as  well  as  those  actually  navigable :  and 
that  seemed  to  be  settled  as  the  line  of  dis- 
tinction in  the  judgment  of  Mr.  Justice 
Buller.  If  there,  had  here  been  any  in- 
jury, it  was  of  a  private  nature,  and  ought 
to  have  been  so  proceeded  against ;  but  it 
was  attempted  to  be  converted  into  a  pub- 
lic nuisance,  in  order  that  the  disputes  of 
individuals  might  be  settled  at  the  public 
cost.  The  two  great  objects  of  the  statute 
were  to  defend  marsh  lands,  liable  to  be 
overflowed  by  the  sea,  and  to  prevent  the 
obstruction  of  navigation.  The  wear  now 
in  question  could  interfere  with  neither  of 
those  objects,  and  therefore  could  not  fairly 
come  within  the  powers  or  duties  of  the 
commissioners* 

Lord  Tenterdcn. — On  referring  to  the 
preamble  of  the  statute,  we  shall  find  that 
it  does  not  apply  solely  to  marsh  grounds 

(1)  f  Term  Rep.  365.    See  alao  Cftllia  on  Sewers, 
p.  82,  3,  4. 

(2)  2  Bl.  Rep.  717. 

SUPPL.  1827. 


near  the  sea.  It  is  true,  it  first  recites, 
"  that  great  damages  and  losses  have  hap- 
pened, as  well  by  the  reason  of  the  outra- 
geous flowing  surges  of  the  course  of  the 
sea,  in  and  upon  marsh  grounds,  and  other 
low  places  heretofore,  through  politic  wis- 
dom, won  and  made  profitable  for  the  great 
commonwealth  of  this  realm,"  and  it  then 
proceeds — "  as  also  by  occasion  of  land- 
waters  and  other  outrageous  springs  in  and 
upon  meadows,  pastures,  and  other  low 
grounds  adjoining  to  rivers,  floods,  and 
other  water-courses."  This  is  not  incon- 
sistent with  the  other  parts  of  the  statute, 
nor  has  it  been  controlled  by  any  cases ; 
we  may,  therefore,  conclude  that  the  com- 
missioners are  justified  in  abating  the  wear, 
if  in  their  opinion  it  causes  a  nuisance. 

Mr.  Justice  Bay  ley. — It  would  be  much 
too  narrow  a  construction  to  confine  the 
statute  to  navigable  rivers.  I  think  that  a 
stream  like  that  now  in  question  was  clearly 
intended  to  be  within  its  provisions,  as  it 
may  be  useful  towards  one  of  the  great  ob- 
jects of  the  statute,  which  was  that  of 
draining.  By  raising  this  stream  of  water 
above  its  ordinary  level,  you  not  only  in- 
crease the  fall  of  water  in  its  original  course, 
but  you  risk  the  inundation  of  those  mea- 
dow-lands which  are  ever  so  little  above 
the  former  level.  Once  beyond  the  ancient 
course,  it  is  not  always  possible  to  bring 
back  the  water  within  its  usual  bed.  It  may 
find  fresh  outlets,  and  therefore,  if  those  in- 
terested in  its  construction  perceive  any  dam 
which  may  occasion  an  injury,  they  are  jus- 
tified in  destroying  it  before  any  actual  da- 
mage, which  may  be  irreparable,  shall 
accrue. 

Mr.  Justice  Holroyd  and  Mr.  Justice  Lit' 
tledale  concurred,  and  therefore 

Rule  discliarged. 


1827 
June  16 
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RBX  V.  THB  JUSTICES  01  BUCKS. 


County  rates — Appeal. 

The  power  of  appeal  against  county  rates, 
given  by  the  statute  55  Geo.  3.  c.  51.  5.  14, 
extends  to  rates  assessed  under  all  acts  of 
parliament,  whether  local  or  general,  which 
had  passed  previous  to  that  statute. 
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CASES  CONNECTED  WITH 


Rule  to  show  cause  why  a  mandamus 
should  not  issue  to  the  defendants,  com- 
manding them  to  cause  continuances  to  be 
entered  to  the  next  General  Quarter  Ses- 
sions of  the  peace,  upon  the  appeal  of  the 
churchwardens  and  overseers  of  the  'poor, 
and  the  inhabitants  of  the  parish  of  Iver, 
against  two  several  county  rates,  ordered  to 
be  levied  on  the  9th  of  January,  and  15th 
of  February  last ;  and  at  such  next  Gene- 
ral Quarter  Sessions  of  the  peace,  to  hear 
and  determine  the  merits  of  the  said  appeal* 
This  rule  had  been  obtained  upon  an  affi- 
davit stating  in  substance,  that  the  rates  in 
question  had  been  fixed  and  assessed  upon 
die  parish  of  lver,  as  the  due  proportion  of 
the  said  parish  towards  the  county  rate ; 
that  an  appeal  was  entered  at  the  Sessions 
upon  the  ground,  that  the  parish  of  Iver  was 
by  the  said  rates  assessed  in  a  much  larger 
proportion  than  the  parish  of  Langley  Marsh ; 
but  that  the  justices  refused  to  receive  and 
hear  the  said  appeal, upon  the  ground  that  a 
rate  for  the  said  county  of  Buckingham  had 
been  made  out,  and  the  proportion  thereof 
to  be  from  time  to  time  paid  by  each  parish 
within  the  said  county,  had  been  fixed  pur- 
suant to  the  provisions  of  an  act  of  parlia- 
ment made  and  passed  in  the  54  th  year 
of  the  reign  of  his  late  majesty,  King 
George  the  Third,  entitled,  "  an  act  for 
making  a  fair  and  equal  county-rate  for 
the  county  of  Buckingham ;"  and  that  the 
said  two  rates  appealed  against,  and  the  said 
assessments  complained  of,  being  conform- 
able to  the  rate  so  made,  and  to  the  pro- 
visions thereby  fixed,  they,  the  said  jus- 
tices, had  no  power  by  law  to  alter  the 
tame,  nor  to  receive  and  hear  the  said  ap- 
peal, either  under  the  act  of  parliament 
hereinbefore  mentioned,  or  under  the  act  of 
parliament  made  and  passed  in  the  55th 
year  of  the  reign  of  his  said  late  majesty, 
entitled  "  an  act  to  amend  an  act  of  his  late 
majesty,  King  George  the  Second,  for  the 
more  easily  assessing,  collecting,  and  levy- 
ing county  rates." 

Mr.  Solicitor  General  and  Mr.  Maltby, — 
now,  in  arguing  against  the  rule,  contended, 
that  although  the  case  of  the  King  v.  the 
Justices  of  York  (I)  decided,  that  under 
55  Geo.  3.  c.  51.  an  appeal  lay  to  the  jus- 

(1)  *  Ban.  &  Cress.  771  j  %  Lsw  Joum.  K.B.  43. 
p.  19. 


tices  against  a  rate,  upon  the  ground  of  dis- 
proportion, and  that  they  might  thereupon 
make  a  new  assessment ;  yet  as  there  was 
an  act  of  parliament,  expressly  regulating 
the  rates  in  the  county  of  Bucks,  that 
case  could  not  apply.  The  14th  section  of 
the  general  act  55  Geo.  3.  certainly  con- 
tained a  very  wide  clause  relative  to  the 
power  of  appeal ;  but  as  in  the  previous 
year  a  particular  act,  54  Geo.  3.  c.  1 03,  had 
been  passed  for  this  county,  and  gave  a 
particular  power,  as  well  as  prescribed  cer- 
tain forms  of  appeal  which  had  not  been 
complied  with,  the  general  act  was  unavail- 
ing. The  21st  section  of  the  general  act 
seemed  applicable  to  the  present  case,  and 
that,  instead  of  giving  larger  powers  of 
appeal,  limited  those  powers. 

Mr.  Monro  (contra)  insisted,  that  where 
the  general  act  was  more  extensive  than 
the  local  one,  it  ought  to  operate.  That 
was  the  case  in  the  present  instance.  The 
general  act  was  intended  to  increase  and  to 
facilitate  the  power  of  appeal,  and  to  afford 
a  remedy  where  the  rates  assessed  were  un- 
equal. This  rate  was  within  the  mischief, 
and  as  the  particular  act  gave  no  power  to 
find  a  remedy,  the  provisions  of  the  general 
act  might  be  called  in  aid,  and  to  effect  that 
which  they  were  intended  to  effect.  Rex 
v.  the  Justices  of  York,  was  precisely  in 
point,  and  had  refuted  every  objection  that 
could  be  made  to  the  hearing  of  the  appeal. 

The    Court  said,  that   the   appeal   was 
made  in  sufficient  time  to  comply  with  the 
requisitions   of  55  Geo.  3.    c.  51.      The 
14th  section  of  that  act  distinctly  referred 
to  all  rates  made  or  to  be  made  under  any 
act  or  acts  then  in  force,  and  there  was  no 
reason  why  those  words  should  be  confined 
to  general  and  public  acts,  and  not  be  held 
to  apply  equally  to  acts  of  a  local  nature. 
If  they  were  so  applicable,  then  the  pre- 
sent question  depended  solely  upon  the  14th 
section.     It  was  indeed  objected  that  the 
effect  of  that  section  was  contracted  by  the 
21st,  but  they  thought  the  latter   related 
only  to  the  authority  of  justices,  and    the 
manner  of  collecting  and  levying  the  rates. 
There  ought  to  be  a  uniform  construction 
given  to  the  power  of  appeal,  and  it  should 
be  the  same  in  all  counties.     Accordingly, 

Rule  absolute* 
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REX  V.  THE  JUSTICES  AND  HIGH 
CON8TABLE  OF  THE  BOROUGH 
07  LEICESTER. 


Constable — Quarter  Sessions* 

The  statute  41  Geo.  3.  c.  78.  *.  2,  which 
empowers  two  justices  to  make  an  allowance  to 
high-constables  for  extraordinary  expenses 
incurred  by  them  in  cases  of  fvmuft,  riot,  or 
felony 9  extends  to  payments  which  they  may 
have  made  tn  such  cases  to  special  ana  other 
constables* 

2.  Although  by  the  statute  34  Geo*  3. 
c*  84.  the  Michaelmas  Quarter  Sessions  are 
directed  to  be  held  tn  the  first  week  after  the 
Wthof  October,  yet,  it  seems,  as  that  act  is 
merely  directory,  that  the  time  of  holding  the 
Quarter  Sessions  need  not  be  in  strict  conform 
mity  with  its  provisions* 

In  a  former  term  Mr*  Campbell  had  ob- 
tained a  rule  nisi,  to  remove  an  order  of 
justices,  and  an  order  of  sessions  made  in 
confirmation  thereof,  into  this  court. 

The  affidavits  in  support  of  the  rule 
stated,  that  by  virtue  of  one  of  the  charters 
of  the  borough  of  Leicester,  the  mayor,  re- 
corder, and  four  aldermen,  who  last  served 
the  office  of  mayor,  were  the  only  justices 
of  peace  in  and  for  the  said  borough  :  that 
an  order  of  two  justices  of  the  borough 
had  been  made  on  or  about  the  10th  of 
October  last,  and  was  confirmed  by  the 
justices  of  the  general  Quarter  Sessions  for 
the  same  borough  and  the  liberties  thereof, 
on  the  12  th  of  that  month ;  and  that  the 
said  order  was  in  the  following  terms. — 

"  Whereas  application  has  been  made  to 
us,  two  of  the  justices  of  the  peace,  acting 
in  and  for  the  said  borough  of  Leicester,  by 
George  Owston,  high-constable  of  the  said 
borough,  for  the  extraordinary  expenses  in- 
curred by  him  in  the  execution  of  his  duty 
as  such  high-constable,  in  several  cases  of 
tumult,  riot,  and  felony,  occurring  within 
the  said  borough,  as  well  before  as  during 
the  continuance  of  a  contested  election  for  a 
member  of  parliament  recently  had  therein ; 
and  we,  having  examined  into  and  consi- 
dered the  same,  do  hereby  allow  and  ad- 
judge tohim,  the  said  George  Owston,  the 
sum  of  1,848/.  17*.  as  and  for  the  reason- 
able and  necessary  allowances  to  be  made 
to  him,  for  his  extraordinary  expenses  upon 


the  occasion  aforesaid.  And  we  do  hereby, 
in  pursuance  of  the  statute  in  such  case 
made  and  provided,  order  and  direct  you 
the  said  treasurer  of  the  said  borough  of 
Leicester,  to  pay  to  him  the  said  George 
Owston,  so  being  such  high-constable  as 
aforesaid,  the  said  sum  of  1,843/.  17*.  as 
and  for  such  reasonable  and  necessary  al- 
lowances, so  by  us  adjudged  and  allowed  to 
him,  for  his  extraordinary  expenses  in  the 
execution  of  his  duty,  in  the  said  several 
cases  of  tumult,  riot,  and  felony  aforesaid. 
Given  under  our  hands  and  seals,  this  10th 
day  of  October,  1826/' 

(Signed  by  the  Justices.) 

It  was  further  alleged  that  the  mayor,  and 
bailiff  of  the  borough,  nominated  by  the 
corporation,  were  the  returning  officers  at 
elections  of  members  of  parliament;  and  that 
the  electors  were  divided  into  two  parties, 
one  of  which  was  supported  by  the  mayor 
and  corporation  and  their  dependants :  that 
some  time  before  the  last  general  election,  as 
the  deponent  believed,  a  compact  was  en- 
tered into  between  the  mayor  and  corpora- 
tion and  a  particular  candidate,  that  the 
corporation  should  contribute  to  the  ex- 
penses attending  his  election  ;  and  that  the 
returning  officers,  the  high-constable,  and 
special  constables  had  favoured  the  voters 
of  that  party  so  supported,  and  obstructed 
those  of  the  other  candidate.  Other  in- 
stances of  partiality  and  misconduct  were 
charged  against  some  of  the  justices,  who 
had  made  and  confirmed  the  order,  and 
among  these,  that  the  said  order  was  ille- 
gally and  corruptly  made  for  relieving  the 
corporation  from  the  expenses  incurred  for 
electioneering  purposes. 

The  affidavits  on  the  other  side  stated, 
that  before,  and  during,  and  since  the  elec- 
tion, great  riots  and  tumults  had  taken 
place,  and  that  an  additional  force  of  con- 
stables had  been  employed,  and  special  con- 
stables sworn  in,  solely  for  the  preservation 
of  the  peace  of  the  borough ;  that  they 
had  been  engaged  in  the  suppression  of  riots, 
tumults,  and  disturbances,  and  had  been 
kept  constantly  on  duty ;  and  that  the  sum 
allowed  to  the  high  constable  was  actually 
and  bond  fide  paid  to  the  regular  and  special 
constables,  so  hired,  and  was  not  paid  for 
the  purpose  of  favouring  any  candidate, 
but  solely  for  the  preservation  of  the  peace. 
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The  other  allegations  imputing  misconduct 
were  denied,  and  all  partiality  disclaimed  by 
the  returning  officers. 

Mr.  Attorney  General,  Mr.  Parke,  and 
Mr.  Goulburne,  now  showed  cause. — The 
objections  offered  to  the  payments  in  ques- 
tion, with  the  exception  of  those  which  were 
raised  upon  the  supposition  that  they  were 
made  for  electioneering  purposes,  may  be 
ranged  under  five  heads.  The  first  is  made 
to  the  form  of  the  order  of  justices,  which 
it  is  said,  does  not  specify  the  precise  nature 
of  the  riots,  nor  the  exact  time  at  which 
they  took  place,  but  merely  states  generally, 
that  riots  and  tumults  occurred  both  before 
and  during  the  election ;  neither  does  it  set 
forth  the  particulars  in  respect  of  which  the 
allowance  to  the  high-constable  was  made. 
Secondly,  it  is  objected  that  the  order  was 
not  made  early  enough  to  be  submitted  for 
the  confirmation  of  the  sessions  next  ensu- 
ing the  election,  which  were  held  in  July, 
but  was  deferred  till  a  short  time  previous 
to  die  October  sessions. 

[T/ie  Court  intimated  that  counsel  need 
not  apply  themselves  to  answer  these  objec- 
tions, but  proceed  to  such  others  as  had 
been  presented.] 

Thirdly,  it  is  said,  that  the  sessions  which 
confirmed  the  order,  were  not  held  on  the 
day  prescribed  by  the,  statute  54  Geo.  3. 
c.  64,  and  therefore  that  the  act. of  confir- 
mation is  void.  These  quarter  sessions 
were  held  on  Wednesday  the  12th  October, 
whereas,  as  it  is  contended,  under  that  sta- 
tute, they  ought  not  to  have  been  held  until 
the  Monday  following.  If  that,  however, 
be  the  meaning  of  the  statute,  which  it  is 
difficult  to  suppose,  since  the  week  after 
the  11th  may  begin  on  the  day  following 
that  date ;  still,  as  the  statute  is  only  direc- 
tory, a  departure  from  its  provisions  will 
not  vitiate  acts  warranted  by  the  old  law. 
The  sessions  were  properly  held  under  that 
law,  and  the  confirmation  is  therefore  strictly 
legal. 

The  fourth  objection  is,  that  the  expenses 
ordered  to  be  paid,  were  not  solely  the 
personal  ones  of  the  high  constable,  but 
made  up  also,  partly  of  payments  to  head- 
boroughs,  and  partly  of  payments  to  other 
constables.  The  order  in  respect  of  such 
expenses  is  not  warranted  by  41  Geo.  3. 
c.  78.  s.  2.  which,  as  it  is  maintained,  com- 
prises only  expeuses  of  a  personal  nature. 


The    statute  1  Geo.  4.  c.  87.  s.  3,  which 
gives  authority  to  the  quarter  sessions  to 
make  allowances  to  special  constables,  is 
supposed  to  bear  out  the  inference  that  be- 
fore that  act  there  was  no  power  to  do  so, 
or,  at  least,  that  high-constables  had  no  au- 
thority to  remunerate  the  special  constables 
for  the  services  they  were  called  upon  to 
perform.  %  The  obvious  exposition  of  the 
statute  however  is,  that  justices  are  en- 
powered  to  consider  this  as  one  of  the  ex- 
traordinary expenses  incurred  by  the  high- 
constable  in  the  suppressing  of  riots,  and  to 
reimburse  him  the  amount  of  them.  Fifthly, 
some  of  the  payments  were  made  to  regular 
and  ordinary  constables,  who  have  no  right 
to  demand  or  receive  this  return  for  the  dis- 
charge of  the  duties  they  are  bound  by  law  to 
perform.*  To  this,  it  may  be  answered,  that  the 
duties  here  performed  were  not  those  exact- 
ed by  the  law,  nor  such  as  are  commonly 
required  of  the  regular  constables.  During 
a  great  length  of  time,  by  day  and  by  night, 
incessant  labour,  attention,  and  activity,  not 
unattended  with  danger,  was  demanded; 
and  surely  for  this  reason  some  extra  al- 
lowance was  to  be  expected.    This  extn 
allowance  was  made  to  them  by  die  high- 
constable,  and  he  was  not  only  entitled  to 
be  reimbursed,  but  the  mode  in  which  soch 
repayment  ought  to  be  made  is  the  one  that 
has  been  adopted,  namely,  an  order  by  two 
justices,  confirmed  by  the  quarter  sessions. 
Mr.  Campbell,  contra. — The  quarter  ses- 
sions which  confirmed  this  order,  were  not 
held  on  the  day  appointed  by  the  statute; 
and,  if  not,  that  confirmation  is  of  no  effect 
The  clear  meaning  of  the  statute  is,  that 
the  sessions  shall  be  held  in  the  first  full 
week  after  the  1 1th  October,  that  is,  on  the 
ensuing  Monday  ;  but  here  they  were  held 
in  the  middle  of  the  week,  which  is  directly 
contrary  to  the  intention  of  the  act.    Some 
payments  made  by  the  high  constable  may 
undoubtedly  be  covered  by  the  act  41  Geo. 
3.,  but  they  are  those  which,  in  the  dis- 
charge of  his  duty,  upon  the  occasions  there 
mentioned,  he  is  compelled  to  make :  volun- 
tary payments,  and  especially  to  other  con- 
stables, were  never  intended  to  be  included, 
and  that  is  manifest  by  the  subsequent  act 
of  1  Geo.  4.     If  the  special  or  regular  con- 
stables are  entitled  to  remuneration,  their 
claim  cannot  be  made,  nor  that  remunera- 
tion received,  through  the  chief  constable: 
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they  must  apply  to  the  justices,  or  at  the 
quarter  sessions  in  person.  The  order  then 
in  the  first  place  is  informal,  and  secondly, 
it  is  not  warranted  by  law ;  therefore  the 
rule  of  the  certiorari  should  he  made  ab- 
solute. 

.  Lord  Tenterden. — I  think  that  this  rule 
ought  to  be  discharged.  One  objection 
originally  made  to  these  allowances  was, 
that  they  were  merely  colourable  in  respect 
to  the  expenses  incurred  by  the  high-con- 
stable, and  were,  in  fact,  to  serve  elec- 
tioneering and  party  purposes.  That  as* 
sertion  however  has  been  clearly  and  di- 
rectly negatived  by  the  affidavits,  and,  it  ap- 
pears, that  the  justices  who  made  the  order, 
did  so  under  the  full  persuasion  that  they 
had  authority.  They  were  called  upon  in 
their  office  to  take  all  reasonable  means  to 
preserve  the  peace  of  the  town,  and  the 
employment  of  an. additional  number  of  con- 
stables, was  one  of  the  measures  to  which, 
for  that  purpose,  they  resorted.  With  re- 
spect to  the  objection  offered  to  the  holding 
of  the  sessions  on  the  1 2th  October,  it  is 
said,  that,  according  to  the  statute,  that  is  not 
the  day  on  which  they  ought  to  have  been 
held,  and  therefore  the  acts  then  done  are 
void.  The  statutes  56  Edw.  3.  c.  12.  and 
12  Rich.  2.  c.  10.  direct  the  justices  of 
peace  to  hold  sessions  four  times  a  year ; 
and,  by  the  statute  of  Hen.  6.  c.  2.  the  days 
on  which  they  are  to  be  holden,  are  parti- 
cularly specified.  So  the  law  stood  until 
the  54  Geo..  3,  c.  84  ;  though,  I  think,  that 
as  there  are  no  negative  words,  the  ques- 
tion remains  as  it  would  have  been  previous 
to  the  passing  of  that  act.  If  then  the  law 
has  not  been  altered,  the  observations  of 
Lord  Hale  will  apply,  and  he  says,  (vol.  ii. 
p.  49,)  "  Yet,  it  is  very  plain,  that  the 
quarter  sessions  are  variously  held  in  se- 
veral counties,  some  at  one  day,  some  at 
another,  yet  it  hath  been  ruled  that  these 
are  each  of  them  good  quarter  sessions 
within  the  several  acts  that  relate  to  the 
quarter  sessions;  for  these  acts,  espe- 
cially that  of  2  Hen.  5,  are  only  direc- 
tive and  in  the  affirmative,  and,  therefore, 
though  the  sessions  are  held  at  another  day 
according  to  the  general  direction  of  the 
statute  of  12  Rich.  2,  yet  they  are  quarter 
sessions/'  This  doctrine  of  Lord  Hale's 
has  been  acted  upon  since  his  time,  and  if 


not  affected  by  the  last  statute  alluded  to, 
has  still  force  and  authority.  It  is  next 
objected  to  this  order,  that  in  respect  of 
money  paid  voluntarily  by  the  high-con- 
stable, as  this  has  been,  the  justices  are  not 
empowered  by  the  act  to  order  him  to  be 
reimbursed.  I  think  the  construction  con- 
tended for  is  much  too  narrow ;  it  cannot 
have  been  intended  to  confine  expenses  to 
those  of  a  personal  nature,  because  the  sta- 
tute, it  will  be  observed,  directs  reasonable 
and  necessary  allowances  to  be  made  for 
"  extraordinary  expenses  incurred  in  cases, 
of  tumult,  riot,  or  felony."  Nor  is  the  re- 
muneration to  special  constables,  under  the 
1  Geo.  4.,  in  any  way  inconsistent  with  this 
view.  To  the  objection,  that  these  pay- 
ments ought  not  to  be  made  through  the 
medium  of  the  high-constable :  if  the  spe- 
cial constables  have  been  sworn  in  by  the 
high-constable,  and  have  been  paid  by  him, 
he  is  entitled  to  be  reimbursed  ;  but  where 
they  have  been  sworn  without  his  interven- 
tion, they  can  apply  to  the  sessions,  who, 
under  tile  1  Geo.  4.  are  empowered  to  make 
them  an  allowance  for  their  services.  It 
has  also  been  said,  that  regular  and  ordi- 
nary constables  have  in  no  case  a  right  to 
be  paid  for  the  discharge  of  their  duty. 
But  the  statute  18  Geo.  3.  c.  19.  s.  4, 
which  requires  constables  at  stated  periods 
to  deliver  accounts,  would  rather  imply  the 
contrary,  and  that,  in  the  event  of  any  ex- 
traordinary labour,  they  are  to  have  an  al- 
lowance made  to  them. 

The  other  learned  Judges  concurred,  and, 
accordingly, 

Rule  discharged. 


1827      ") 
June  27    \    THE  KIKO  v*  J0HN  G0SSE* 

Poor-rate — Partnership — Resiancy. 

A  poor-rate  imposed  upon  tlie  only  one  of 
several  partners  mho  resides  within  the  pa- 
rish for  which  it  is  imposed,  in  respect  of 
partnership  property  or  profits  there  situate 
or  accruing,  must  be  in  proportion  to  the 
share  or  interest  which  that  partner  has  in 
the  subject  of  the  rate. 

Therefore,  where  a  rate  was  imposed  upon 
the  whole  of  the  ships,  cooper's  stock,  exports 
and  imports,   belonging  to  three  partners, 
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who  had  equal  mtcrests,  bat  only  one  of  whom 
resided  m  the  parish,— the  Court  held,  thai 
Ms  partner  could  be  rated  in  respect  of  his 
third  part  only. 

This  was  an  appeal  made  by  Mr.  John 
Gosae  against  a  rale  made  for  the  relief  of 
the  poor  of  the  parish  of  Saint  James,  in 
and  extending  over  the  town  and  county  of 
Poole.  The  title  of  the  rate  was  as  follows : 
"  An  assessment  on  the  inhabitants,  occu- 
piers, and  others  of  the  parish  of  Saint 
James,  in  the  town  and  county  of  Poole,  for 
the  necessary  relief  of  the  poor  of  the  said 
parish,  and  for  other  purposes,  in  the  seve- 
ral acts  of  parliament  mentioned  relating 
thereto,  made  and  assessed  the  27th  day  of 
April  1826,  being  the  first  rate  of  the  pre- 
sent year."  The  sessions  of  the  said  town 
and  county  of  Poole,  in  July  1826,  con- 
firmed the  rate,  subject  to  the  opinion  of 
the  Court  of  King's  bench  on  the  question, 
whether,  under  the  circumstances  stated  in 
the  following  case,  John  Gosse  is  liable  to 
be  rated  upon  the  whole  partnership  inter- 
est in  the  ships,  cooper's  stock,  imports  and 
exports  of  the  said  partnership,  or  only  for 
one-third  part  thereof. 

CA8B. 

William  Fryer,  John  Gosse,  and  Robert 
Pack,  at  the  time  of  the  said  rate  being 
made,  carried  on  business  together  at  Poole, 
in  copartnership  as  merchants.  John  Gosse, 
one  of  the  firm,  resided  in  the  parish  of 
Saint  James,  at  Poole;  the  said  William 
Fryer  resided  at  Wimborne,  six  miles  from 
Poole ;  and  the  said  Robert  Pack  at  New- 
foundland. John  Gosse  was  assessed  in 
the  said  rate,  in  respect  of  the  whole  of  the 
ships,  cooper's  stock,  exports  and  imports, 
belonging  to  the  said  partnership,  in  the 
form  following  : — John  Gosse,  for  cooper's 
stock,  yearly  value  501. ;  sum  assessed 
9*.  4d. :  for  exports  and  imports,  yearly 
value  8,500/. ;  sum  assessed  32  J.  16*.  Sd. : 
for  the  ship  Jackson,  108  tons,  Si.  Ids.  4}d: 
for  the  ship  Alliance,  1  St  tons,  5L 1  Is.  1 1  \d. : 
and  for  eight  other  ships  of  different  ton- 
nage, in  like  manner. 

In  a  rate  made  in  the  said  parish  of  Saint 
James,  in  May  1824,  all  the  copartners, 
William  Fryer,  John  Gosse,  and  Robert 
Pack,  were  assessed  for  the  whole  partner- 
ship interest  in  the  ships,  cooper's  stock, 


exports  and  imports.  Tne  exports  apd 
imports  of  the  firm  were  then  rated  at  die 
yearly  value  of  85001.,  and  the  cooper's 
stock  at  the  yearly  value  of  60L ;  the  Jack- 
son upon  108  tons ;  the  ship  Alliance  upon 
1 52  ;  and  the  other  ships  of  the  partner- 
ship upon  the  amount  of  same  tonnage  as 
in  the  present  rate.  The  order  of  sessions 
confirming  the  rate  of  the  8th  day  of  May 
1 824,  was  quashed  by  this  Court  in  Novem- 
ber 1825,  on  the  ground  that  William  Fryer 
and  Robert  Pack,  not  being  resident  in  the 
said  parish'  of  Saint  James,  were  not  liable 
to  be  rated  there  in  respect  of  such  exports 
and  imports,  cooper's  stock,  and  ships.  It 
is  admitted  by  the  appellants,  for  the  pur- 
poses of  this  case,  that  the  several  descrip- 
tions of  property  assessed  are  liable  to  be 
rated  at  Poole.  The  only  question  raised 
by  the  ease,  being — whether  John  Gosse  is 
liable  to  be  rated  for  the  whole  partnership 
Interest  in  the  property  rated,  or  only  for 
one-third  part  thereof. 

It  was  proved  on  the  trial  of  this  appeal, 
that  some  of  the  ships  rated  were  entered  in 
the  custom-house  books  in  the  name  of 
the  firm,  with  the  number  of  shares  each 
partner  possessed ;  but  that  others  of  the 
ships  rated  were  entered  in  the  names  of 
Fryer,  Gosse,  and  Pack,  without  specifying 
the  respective  shares  of  the  partners. 

It  was  proved  by  the  appellants  on  the 
trial,  that  the  said  William  Fryer,  John  Gosse, 
and  Robert  Pack,  the  copartners,  were  equally 
interested  in  the  whole  of  the  said  ships, 
cooper's  stock,  exports  and  imports,  for 
which  the  said  John  Gosse  was  rated  as 
aforesaid ;  and  it  was  admitted  by  the  re- 
spondents, that  the  said  rate  was  made  on 
the  said  John  Gosse  as  the  resident  partner, 
for  and  in  respect  of  the  whole  copartner- 
ship interest  in  the  said  ships,  cooper's  stock, 
exports  and  imports. 

Mr.  Solicitor  General,  Mr,  Brougham, 
and  Mr.  R.  Bayky,  in  support  of  the  rate, 
now  contended/  that  the  circumstance  of  aB 
the  partners  having  been  included  in  a  for* 
mer  rate  did  not  affect  die  legality  of  die 
present,  which  was  imposed  upon  one  only* 
The  former  might  have  been  a  bad  rate, 
and  the  present  be  perfectly  good.  In  law, 
the  interest  of  partners  was  that  of  joint 
tenants,  and  as  each  joint  tenant  was  deeped 
to  be  in  possession  of  the  whole  property, 
the  appellant  was  legally  rated  for  the  whole. 
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A  difficulty  might  have  arisen  from  the  na- 
ture of  (hat  property,  but  that  was  removed 
by  the  late  statute  6  Geo.  4.  c.  110.  s.  32., 
which  made  ships,  held  in  copartnership, 
where  the  proportionate  interest  of  each 
owner  was  not  distinguished,  partnership  pro- 
perty to  all  intents  and  purposes.  If  this  rate 
were  not  allowed,  great  obstacles  would  be 
presented  to  parish  officers^  and  great  addi- 
tional expense  imposed  upon  parishes,  in  re- 
spect of  property  of  this  nature.  It  would 
be  next  to  impossible  to  ascertain  the  exact 
interest  of  the  party  rated,  and  a  secret  or 
dormant  partner  might  always  be  put  for- 
ward to  ensure  the  quashing  of  the  rate. 
The  obvious  remedy  for  this  evil  was  to  rate 
the  visible  owner,  or  the  partner  who  re* 
sided  within  the  parish. 

[Lord  Tenterden. — What  is  the  resident 
partner  to  do  ?  Is  he  to  pay  the  whole,  and 
then  call  upon  the  others  for  contribution  ? 
If  so,  you  do  that  indirectly  which  you  can* 
not  do  directly.  Or  is  he  to  pay  the  whole 
out  of  his  third  ?] 

The  statute  at  first  view  might  present  a 
difficulty,  but  that  was  soon  disposed  of,  as 
no  injury  would  result  to  any  of  the  part- 
ners either  in  law  or  equity.  .  By  law,  one 
partner  has  a  right  to  keep  the  whole  of 
the  profits ;  and  in  equity  only  can  the  other 
partners  obtain  their  share.  Equity,  then, 
would  make  a  deduction,  or  proper  appoint- 
ment in  respect  of  this  rate. 

[Mr.  Justice  Bayley. — Then  two-thirds  of 
the  rate  would  fall  on  those  who  are  not 
liable,  and  who  might  be  rated  in  another 
parish.] 

The  case  of  Rex  v.  Shepherd  (1)  meets 
that  objection,  as  it  was  there  held,  that 
mere  resiancy  did  not  make  the  owner  of  a 
vessel  liable  in  respect  of  the  profits  accru- 
ing therefrom.  The  case  of  The  King  v. 
North  Curry  (2)  was  perfectly  distinguish- 
able, as  there,  not  one  of  the  partners  was 
an  inhabitant.  Here,  one  did  reside,  and 
his  residence  was  virtually  the  residence  of 
all.  The  object  of  the  statute  of  Eliza- 
beth was  to  tax  the  occupiers  of  land  yield- 
ing a  profit ;  and  not  inhabitants  merely  as 
inhabitants,  as  then  the  burthen  would  have 
fallen  equally  on  the  poor,  whereas  all  were 
intended  to  be  taxed  according  to  their 
ability. 

(1)  1  Bam.  &  Aid.  109. 

(t)  4  B.  k  C.  953 ;  4  Law  Journ.  K.B.  65. 


Mr.  Scarlett  (contra)  was  stopped  by 

Lord  Tenterden, — The  Court  are  of  opi- 
nion, that  the  order  should  be  sent  back  to 
the  sessions  to  reduce  the  rate  to  one-third. 
The  statute  of  Elizabeth  enacts,  that  every 
inhabitant  shall  be  rated  according  to  his 
ability ;  and  the  appellant  has  not  been 
so  rated.  It  is  objected,  that,  under  cir- 
cumstances like  these,  it  will  be  difficult  to 
ascertain  the  exact  interest  of  the  party  who 
is  to  pay  the  rate  in  the  property  which  is 
the  subject  of  it.  If  that  cannot  be  done, 
let  him  be  rated  at  the  highest,  and  leave 
him  to  reduce  the  amount,  if  he  be  able  to 
do  so,  on  appeal. 

Judgment  to  reduce  the  rate  to  one-third. 
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COOKE  V.  LEONARD   AND  AN- 
OTHER. 


Constable — Notice  of  action. 

Where  a  magistrate,  constable,  or  other 
public  officer  commits  an  illegal  act,  bona 
fide  in  the  execution  and  under  colour  of  his 
office,  he  is  entitled  to  notice  of  action. 

But  where  the  wrong  done  is  wholly  with- 
out authority,  such  officer  will  not  be  within 
the  protection  of  the  statute,  and  may  be  pro- 
ceeded against  without  any  previous  notice. 

Trespass  and  false  imprisonment.  At  the 
trial,  before  Mr.  Justice  Burrough,  at  the 
Summer  Assizes  for  the  county  of  Glouces- 
ter, it  appeared,  that  on  the  day  whereon  the 
cause  of  action  arose,  the  plaintiff  had  been 
exhibiting  a  dromedary  in  the  streets  of 
Stroud.  The  defendants,  one  of  whom  was 
a  police  officer,  appointed  under  the  provi- 
sions of  the  act  6  Geo.  4.  &  6,  and  who,  it 
was  alleged,  acted  by  the  order  of  certain 
commissioners,  also  appointed  in  pursuance 
of  the  same  act,  went  to  a  stable,  where  the 
animal  then  was,  and  were  leading  it  away. 
The  plaintiff  interfered,  and  the  defendants 
thereupon  committed  the  assault  and  impri- 
soned the  plaintiff,  as  averred  in  the  decla- 
ration. Upon  these  facts  an  objection  was 
taken,  that  there  ought  to  have  been  a  no- 
tice of  action.  The  learned  Judge  thought 
the  objection  good,  and  accordingly  directed 
a  nonsuit ;  and  a  rule  nisi  having  been  ob- 
tained to  set  this  aside, 
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Mr.  Ludlow  now  showed  cause. — [It  is 
considered  unnecessary  to  enter  at  length 
into  the  learned  gentleman's  arguments  re- 
lative to.  the  different  clauses  of  the  act  of 
parliament  upon  which  he  relied,  as  no  ge- 
neral principles  can  be  collected  from  them.] 
— He  contended,  that  the  defendants  were 
clearly  entitled  to  a  notice  of  action,  as  when 
they  committed  the  grievance  complained  of 
they  were  engaged  in  the  execution  of  their 
duty.  Even  admitting  that  they,  or  the 
commissioners  had  overstepped  their  autho- 
rity, still,  according  to  all  the  cases  upon 
the  subject,  they  had  not  forfeited  that  pri- 
vilege. The  plaintiff  had  obstructed  the 
defendants  when  in  the  discharge  of  a  duty 
which  they  supposed  the  statute  had  en- 
joined ;  though,  in  fact,  they .  might  have 
been  wrong  in  this  persuasion,  yet,  as  they 
acted  bond  fide,  they  were  within  the  pro* 
tection  of  the  statute  :  Theobald  v.  Crick" 
more,  {I)  In  that  case,  Lord  Ellenborough 
was  reported  to  have  said,  that  the  protec- 
tion afforded  to  public  officers,  by  the  sta- 
tute 55  Geo.  3.  c.  127.  s.  12,  was  evidently 
intended  to  be  given  where  they  had  acted 
illegally,  through  ignorance  or  inadvertence, 
and  with  no  other  intention  than  that  of 
executing  their  authority. 

[The  Court. — In  the  case  referred  to,  the 
defendant  acted  under  a  magistrate's  war- 
rant ;  here,  there  is  no  warrant.] 

They  conceived  they  that  had  authority, 
although  they  might,  in  fact,  exceed  their 
power  ;  they  had  power  by  the  local  act  to 
a  certain  extent,  and  though  they  might 
have  gone  beyond  it,  they  were  not  thereby 
excluded  from  a  right  which,  while  they  kept 
within  the  strict  line  of  duty,  there  would  be 
no  occasion  to  exercise.  The  case  of  Graves 
v.  A  mold  (2)  was,  if  possible,  still  stronger 
to  show,  that  the  defendants  could  not  be  pro- 
ceeded against  without  this  preliminary  step 
being  taken,  and  that  the  nonsuit  was  right. 

Mr.  Phillips  (contra)  was  stopped  by 

Mr.  Justice  Bay  ley. — The  general  rule, 
as  I  understand  it,  that  always  prevails  in 
these  cases,  is  this  :  that  where  the  consta- 
ble or  magistrate  has  authority  to  'do  a  part 
of  that  which  he  does,  and  acts  bond  fide 
under  the  persuasion  that  he  is  in  the  dis- 
charge of  his  duty,  then  he  is  protected. 


If,  however,  there  be  no  authority  whatever, 
the  case  will  be  materially  different :  and 
that  is  the  distinction  that  has  always  been 
taken.     If  a  magistrate,  for  instance,  do  an 
act  which  is  wholly  out  of  the  limits  of  his 
jurisdiction,  he  would  have  no  right,  bj 
colour  of  his  office,  to  claim  this  privilege. 
But  there  is  a  difference  between  exceeding 
his  authority,  and  acting  without  any ;  and 
therefore,  in  WeUer  v.  Tooke,  (3)  where  one 
magistrate  did  that  which  two  only  bad  au- 
thority to  do, — it  was  held,  that  he  was  en- 
titled to  notice,  because  he  acted  colore  effd. 
So  also  in  Bird  v.  Qunstm,  a  case  not  re- 
ported, which  was  decided  in  Easter  term 
25  Geo.  3.,  the  same  rule  was  enforced. 
This   doctrine   indeed  may  safely  be  laid 
down :  that  where    there  is  some  power, 
though  that  has  been  exceeded,  notice  is 
necessary :  but  that  it  is  not,  where  there 
is  no  authority.     In  Long  v.  Milter,  (4)  a 
custom-house  officer  seised  a  man  whom  he 
supposed  was  an  artificer :  he  had  no  right 
so  to  seize  him,  had  tliat  supposition  been 
correct;  and,  therefore,  had  no  claim  to  the 
notice  required  by  the  statute.    The  ease 
of  Morgan  v.  Palmer  (5)  might  also  be  cited 
in  support  of  the  same  rule,  and  to  show 
what  is  the  distinction  by  which  that  and 
other  cases  have  been  governed.    I*t  us 
see  then  how  these  principles  will  apply  to 
this  case.     [The  learned  Judge  here  read 
the  clauses  in  the  act  which  had  been  refer* 
red  to,  and  commented  on  them,  concluding,] 
under  none  of  the  clauses  of  this  act,  in  my 
opinion,  had  either  of  the  defendants  any 
authority.     They  were,  therefore  not  enti- 
tled to  the  notice  of  action,  which,  had  they 
acted  upon  authority,  they  ought  to  have  re- 
ceived; and  the  nonsuit  most  be  set  aside. 

Mr.  Justice  Holroyd. — I  am  of  the  same 
opinion.  The  defendants  had  no  colour  of 
authority  for  what  they  did,  and  are  altoge- 
ther out  of  the  protection  of  the  act  Ir- 
ving v.  Wilson,  (6)  and  Morgan  v.  Paher, 
establish  the  principle  upon  which  these 
cases  are  to  be  decided,  and  according  to 
that  principle  the  nonsuit  was  wrong. 

Mr.  Justice  Littledale  concurred,  and  ac- 
cordingly, 

Rule  absolute. 


(1)  1  Barn.  &  Aid.  ttT. 
(£)  3  Carapb.  94*. 


(3)  9  East,  364. 

4)  Easter  1818. 

5)  2B.&C.7e9;f  LawJourn.K3.145. 

(6)  4  Term  Rep.  487. 
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THE  KING  V.  ELLIS. 


Progenitor's  Expenses, 

1.  Where  an  indictment  has  been  preferred 
in  one  county  and  tried  in  another,  the  ex- 
penses of  the  prosecution  are  to  be  borne  by 
the  county  in  which  the  indictment  was  pre- 
ferred. 

2.  Where  an  indictment  is  removed  into 
the  Court  of  King's  Bench  by  certiorari,  and 
tried  at  Nisi  Prius,  the  Court  of  King  Bench 
may  order  the  payment  of  the  prosecutor's  ex- 
penses, on  the  coming  vn  of  the  postea. 

The  prisoner  had  been  indicted  at  the 
Sessions  for  the  county  of  the  city  of  Exeter 
for  a  felony.  (1) 

The  indictment  was  removed  into  this 
court  by  certiorari;  and  subsequently  the 
Court,  on  the  application  of  the  prisoner, 
had  ordered  the  jury  to  be  taken  from  the 
body  of  the  county  of  Devon.  After  his  con- 
viction and  sentence,  the  prosecutor  had  ob- 
tained a  rule,  calling  upon  the  treasurer  for 
the  county  of  Devon,  and  the  treasurer  for 
the  county  of  the  city  of  Exeter,  to  show 
cause  why  the  expenses  of  the  prosecution 
should  not  be  allowed,  in  conformity  with 
the  7  Geo.  4.  c.  64. 

Mr.  Coleridge  appeared  for  the  treasurer 
of  the  county  of  Devon ;  and  it  was  ad- 
mitted that  the  rule  could  not  be  made  ab- 
solute against  him. 

Mr.  Crowder  shewed  cause  for  the  county 
of  the  city  of  Exeter.  The  7  Geo.  4.  c.  64. 
does  not  apply;  for  the  power  to  make 
such  an  order,  where  the  trial  takes  place 
in  an  adjoining  county,  was  given  by  the 
38  Geo.  3.  c.  52 ;  and  although  the  7  Geo. 
4.  c.  64.  has  repealed  many  statutes,  it  has 
not  repealed  the  38  Geo.  3,  which  is,  there- 
fore, still  in  force.  That  statute  gives  the 
power  only  to  the  justices  of  oyer  and  ter- 
miner ;  and  it  is,  therefore,  a  question  whe- 
ther this  Court  has  any  power.  But,  even 
supposing  that  the  7  Geo.  4.  c.  64.  should 
be  held  as  giving  the  power  independently 
of  the  38  Geo.  3,  this  Court  has  no  power. 
The  twenty-second  section  gives  power  to 
the  Court  before  which  the  "  person  shall 
be  prosecuted  or  tried,"  to  order  the  ex- 
penses ;  and  the  twenty-fourth  section  di- 


rects that  every  order  shall  be  M  forthwith 
made  out ;"  from  which  it  may  be  inferred 
that  the  order  must  be  made  by  the  com- 
missioners of  oyer  and  terminer  ;  or,  if  the 
indictment  has  been  removed  into  this 
Court,  by  the  judge  at  Nisi  Prius. 

Mr.  C.  F.  Williams  (control)  was  stopped. 

The  Court  were  of  opinion,  that  the  cir- 
cumstance of  the  38  Geo.  3.  remaining  un- 
repealed, was  no  objection  to  their  acting 
under  the  7  Geo.  4,  the  language  of  which 
was  sufficiently  general  to  give  them  power. 
Then,  with  regard  to  the  twenty-second 
section,  it  appeared  that  the  legislature  con- 
templated the  possibility  of  the  prisoner 
being  tried  in  a  court  different  from  that  in 
which  the  prosecution  originated;  for  the 
words  "  the  Court  before  which  any  person 
shall  be  prosecuted  or  tried."  The  twenty- 
fouith  section  directed  the  order  to  be  forth- 
with made  out ;  but  that,  of  course,  could 
only  mean  when  the  order  itself  had  been 
pronounced  by  the  Court. 

Rule  absolute. 
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Ma     SO    *i     °f    WI8BEACH     8T«    *ETEB,   IN 
^        *    v.     THE  ISLE  OF  ELY. 

Poor  Laws — Evidence  on  Appeal. 

On  appeal  against  an  order  of  removal, 
the  respondents  cannot  call  in  aid  any  of  the 
depositions  taken  upon  making  the  order. 
The  case  must  be  entirely  re-heard.  (1) 

Two  magistrates,  by  their  order,  removed 
Susanna  Oglesby  and  her  six  children,  viz. 
William,  Esther,  Sarah,  Henry,  Ann,  and 
Samuel,  from  the  parish  of  Wisbeach  St. 
Peter,  in  the  Isle  of  Ely,  to  the  parish  of 
Brothertoft,  in  the  county  of  Lincoln;  upon 
the  evidence  of  Susanna  Oglesby  the  pauper, 
taken  upon  oath,  that  the  children  above 
named  were  her  children ;  that  her  hus- 
band was  living ;  had  been  for  years  settled 
in  the  said  parish  of  Brothertoft,  and  that 
she  had  been  married  to  her  said  husband 
in  that  parish.  Upon  appeal  against  the 
said  removal,  the  respondents  proved  that 
the  husband  was  living ;  had  been  for  years 
settled  in  the  parish  of  Brothertoft ;  that 


(1)  See  5  Law  Jomn.  Sappl.  p.  3. 
Suppi.  18f7. 


(1)  Tins  case  lias  been  examined  with  the  original. 
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he  had  married  the  proper  there,  and  had 

gain**]  ko  *ett  It-mem  in  any  other  parish. 

Upon  \ii%  cTOsc~e%aajination,  it  appeared 
that  he  ha/i  four  children :  Elizabeth,  Mary, 
James,  and  William,  by  the  pauper  alter 
marriage,  while  he  resided  in  the  parish  of 
IJrotht'rtoft*  No  evidence  was  given  on 
either  side,  except  what  appeared  by  Ike  oath 
of  the  pauper  on  the  order  of  removal,  of  the 
identity  or  existence  of  the  children  who 
were  removed ;  the  counsel  for  the  respon- 
dents contending  that  they  had  their  birth- 
settlement  from  the  father,  until  the  con- 
trary was  proved  by  the  other  side. 

The  counsel  for  the  appellants  insisted, 
that  the  respondents  should  have  given 
some  evidence,  betides  the  order  itself  to 
■hew  that  the  children  named  in  it  were  the 
children  of  the  husband. 

The  Court  of  Quarter  Sessions  confirmed 
the  order  as  to  the  removal  of  the  pauper 
Susanna  Ogleiby  and  the  four  children,  Eliz- 
abeth, Mary,  James,  and  William,  and 
quashed  it  as  to  the  other  five  children. 

The  point  for  the  opinion  of  the  Court 
of  King's  Bench  was,  whether  it  was  neces- 
sary for  the  respondents  to  give  any  further 
proof  of  the  identity  of  those  five  children. 

Mr,  Clinton  and  Mr.  M'Dowell  in  sup- 
port of  the  order  of  Sessions. — The  ques- 
tion at  the  Sessions  wns,  whether  the  iden- 
tity of  the  children  was  proved.  It  was  not 
allowable  to  prove  this  identity  by  refer- 
ence to  the  evidence  given  by  the  pauper 
on  the  making  of  the  order  of  removal.  She 
ought  herself  to  have  been  produced,  in 
order  that  the  appellants  might  cross-exa- 
mine her  as  to  facts  which  might  shew  that 
some  of  the  children  were  illegitimate. 

ehoy  were  then  stopped  by  the  Court.] 
r.  Flanagan  and  Mr.  WalUnger  (contra; 
contended,  that  they  might  refer  to  the  ex- 
amination taken  upon  making  the  order; 
or,  at  least,  that  the  evidence  was  sufficient 
to  raise  the  legal  presumption  of  the  legi- 
timacy of  the  children. 

The  Court  said,  the  argument  of  the  re- 
spondents1 counsel  would  come  to  this :  that 
if,  upon  an  appeal,  there  was  no  evidence 
on  either  side,  the  order  must  be  confirmed ; 
but  that  was  not  the  case.  Upon  appeal 
the  Sessions  must  hear  de  novo,  There  was 
no  evidence  at  the  Sessions  that  the  other 
children  belonged  even  to  the  mother. 

Order  conjirmed* 


1827.      Ibex  a.  THsnrsraso*  ties 
June  9.    \      site*  wxATma. 

Poor  Rate — Toll* — Beneficial  occupancy. 

1.  Trustees  who  hold  property  merely  for 
the  public  benefit,  are  not  rateable  to  the  poor 
in  respect  of  that  property* 

2.  Semble — That  the  trustees  of  a  river 
which  has  been  made  navigable  by  act  of 
parliament,  are  not  to  be  considered  as  occu- 
piers of  the  soil  of  that  riser,  unless  it  has 
been  specifically  vested  in  them  by  that  act. 

Where,  therefore,  an  act  of  parliament, 
passed  for  the  making  of  part  of  a  river  na- 
vigable, appointed  trustees,  and  empowered 
the  receiving  of  certain  tolls,  $c.  and  di- 
rected, that  after  the  payment  of  the  ex- 
penses connected  with  the  navigation,  the  sur- 
plus of  the  tolls  received,  if  any,  should  be 
employed  towards  the  amending  and  repairing 
of  bridges  and  highways  within  the  county, 
and  in  such  other  manner  as  the  Justices  at 
Quarter  Sessions  should  direct :  it  was  held, 
that  the  occupation  of  the  trustees  was  solely 
for  the  public  benefit,  and,  consequently,  that 
a  voor»rate  made  upon  them  in  respect  of  the 
tolls  could  not  be  sustained. 

This  was  an  appeal  against  a  rate  made 
by  the  overseers  of  the  poor  of  the  town- 
ship of  Moulton,  in  the  county  of  Chester, 
upon  the  trustees  of  the  river  Weaver, 
which  has  been  made  navigable  by  several 
acts  of  parliament,  and  came  on  to  be  tried  at 
the  Michaelmas  Quarter  Sessions  for  the  said 
county,  in  1826 ;  when  the  rate  was  eon- 
firmed,  subject  to  the  opinion  of  the  Court 
of  King's  Bench  on  the  following 

CASE. 

By  an  act  of  parliament  passed  in  the 
seventh  year  of  the  reign  of  King  George 
the  First,  intituled,  "  An  act  for  making  the 
river  Weaver  navigable  from  Frodaham- 
bridge  to  Winsfbrd-bridge,  in  the  county  of 
Chester,"  the  preamble  of  which  recked, 
"  That  whereas  the  making  of  the  river 
Weaver,  alias  Weever,  alias  Wever, 
gable  for  boats,  lighters,  and  other 
from  Frodsham-bridge,  in  the  county  ofChea- 
ter,  to  Wineford-bridge  in  the  same  coantr, 
will  not  only  be  very  beneficial  and  eoa 
nient,  as  well  for  the  carriage  of  aak 
cheese,  (the  great  manufacture*  mod 
duce  of  the  said  county,)  as  of  other 
and  nserchandtaea,  to  and  from  the 
and  parts  adjacent,  but  wfll 
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poor,  and  be  a  means  to  preserve  the 
highways  in  the  said  county,  and  will 
very  much  tend  to  the  employing  and  in- 
crease of  watermen  and  seamen,  and  be  for 
the  good  of  the  public," — it  is  enacted, 
"  that  from  and  after  the  said  work  shall  be 
finished,  and  all  the  charges  thereof,  and  all 
and  singular  the  payments,  disbursements, 
costs,  damages,  and  expenses,  previously 
mentioned  in  the  said  act,  fully  paid  and 
satisfied,  together  with  the  other  several 
sums  of  money,  so  as  aforesaid  to  be  ad* 
vanced,  (also  previously  mentioned  in  the 
said  act,)  with  such  interest  and  allowance 
for  the  same  respectively  as  is  therein  men- 
tioned, that  then  the  clear  produce  of  the 
said  rates  and  duties  shall,  from  time  to 
time,  be  employed  for  and  towards  amend- 
ing and  repairing  the  public  bridges  within 
the  said  county  of  Chester,  and  such  other 
public  charges  upon  the  said  county,  and  in 
such  manner  as  the  Justices  of  the  Peace 
at  the  Quarter  Sessions,  to  be  held  the 
week  next  after  the  Feast  of  St.  Michael,  in 
and  for  the  said  county  of  Chester,  shall 
yearly  direct  and  appoint. 

And  after  reciting,  "  That  whereas  the 
highways  near  and  leading  to  the  said  river 
between  Frodsbam-bridge  and  Winsfordt 
bridge,  will  be  more  used  by  carts  and 
carriages  which  shall  bring  salt  and  salt* 
rock,  to  be  carried  and  borne  upon  the 
said  river,  and  consequently  the  expenses 
of  repairing  such  highways  will  become  a 
greater  burthen  to  die  persons,  who  are 
bound  to  repair  the  same  than  heretofore,—* 
it  is  further  enacted,  that  so  much  of  the 
said  clear  produce  of  the  rates  and  duties 
aforesaid,  or  so  much  thereof  as  the  said 
Justices  of  the  said  Sessions  yearly  shall 
think  fit,  shall  be  employed  for  and  to- 
wards amending  and  repairing  the  said  high- 
ways, in  the  said  county,  near  and  leading 
to  the  said  river  between  Frodsham-bridge 
and  Winsford-bridge,  in  such  manner,  and 
in  such  proportions,  as  the  said  Justices,  or 
the  major  part.of  them,  shall  from  time  to 
time,  as  there  shall  be  occasion,  order,  di- 
rect and  appoint,  for  and  towards  the  extra- 
ordinary expenses  which  shall  be  occasioned 
in  repairing  the  said  highways  by  reason  o{ 
carrying  salt  and  rock-salt,  and  other  goods 
through  the  same  as  aforesaid." 

And  it  is  also  further  enacted, "  that  after 
the  repairing  the  public  bridges,  and  other 


public  charges  upon  the  said  county,  shall 
be  defrayed,  and  the  highways  near  and 
leading  to  the  said  river,  through  which 
salt  and  rock-salt  shall  be  carried,  shall  be 
amended  and  repaired,  if  there  shall  be  any 
surplus  of  such  tonnage,  (necessary  and  in- 
cidental charges  as  aforesaid  being  first  al- 
lowed,) that  then  such  surplus  of  the  said 
tonnage  shall  be  employed  for  and  towards 
the  amending  and  repairing  such  other  high- 
ways in  the  said  county,  and  in  such  man- 
ner, as  the  Justices  of  the  Peace  at  the 
Quarter  Sessions,  to  be  held  as  aforesaid, 
shall  yearly  direct  and  appoint/' 

And  by  a  second  act,  88  Geo.  2,  it  is 
enacted*  "  That  from  and  after  all  the  pay- 
ments,, disbursements,  costs,  damages,  and 
expenses,  made,  suffered,  sustained,  or  in 
any  wise  occasioned  by  the  said  trustees,  or 
their  successors,  relating  to  the  making, 
preserving,  and  improving  the  navigation 
of  the  said  river,  and  the  navigable  cuts 
ami  branches  thereof,  shall  be  fully  paid 
and  satisfied,  together  with  the  several 
sums  of  money  previously  mentioned  in 
both  the  said  acts,  borrowed,  or  to  be  bor- 
rowed, on  any  assignment  or  assignments, 
mortgage  or  mortgages,  of  the  said  rates 
and  duties,  or  any  part  thereof,  with  auch 
interest  for  the  same  respectively  as  therein 
mentioned,  that  then  the  clear  produce  of 
.  the  said  present  and  future  rates  and  duties, 
shall,  from  time  to  time,  be  employed  for 
and  towards  amending  and  repairing  the 
public  bridges  within  the  said  county  of 
Chester,  and  afterwards,  for  the  repairing 
and  amending  of  the  highways  in  the  same 
county,  or  such  other  public  charges  or  uses 
of  the  said  county,  and  m  such  manner  as 
the  Justices  of  the  Peace  at  the  Quarter 
Sessions,  to  be  held  in  the  next  week  after 
the  Feast  of  St.  Michael,  in  and  for  the 
said  county  of  Chester,  shall  yearly  order, 
direct,  and  appoint." 

1 1  is  further  enacted  "  that  the  said  trustees, 
or  any  nine  or  more  of  them,  shall  make  up 
and  state  one  general  annual  account,  and 
enter  the  same  in  a  book  to  be  kept  for  that 
purpose,  and  that  a  true  copy  of  such  ac- 
count, under  the  hands  of  any  five  or  more 
of  the  said  trustees,  shall  be  delivered 
yearly  to  the  Justices  of  the  Peace,  at  the 
Quarter  Session,  to  be  held  in  the  first  week 
after  the  anniversary  of  the  Translation  of 
St.  Thomas  the  Martyr,  for  the  same  county 
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of  Chester,  to  be  entered,  or  filed  amongst 
the  proceedings  of  the  said  Quarter  Sessions; 
and  that  the  said  Justices  shall,  and  they 
are  hereby  directed  and  empowered,  to  order 
and  direct  the  Clerk  of  the  Peace  of  the 
same  county,  or  his  deputy  for  the  time 
being,  or  such  other  person  or  persons  as 
they  shall  think  proper,  to  examine  and 
audit  such  accounts ;  for  which  purpose  all 
such  books,  vouchers,  and  papers  relating 
thereto  as  the  said  Justices  shall  from  time 
to  time  direct  and  require,  shall  be  pro- 
duced and  shewn  to  such  auditor  by  the  trea- 
surer or  clerk  of  the  said  trustees  for  the 
time  being ;  and  after  the  same  shall  be 
audited  and  certified,  under  the  hand  or 
hands  of  the  said  Clerk  of  the  Peace,  or  his 
deputy,  or  such  other  person  or  persons  so 
appointed  as  aforesaid,  to  be  just  and 
true,  the  same  shall  be  allowed.  And  that 
the  allowance  of  such  account,  from  time  to 
time,  by  the  Justices  or  the  major  part  of 
them  assembled  at  the  same,  or  any  other 
subsequent  Quarter  Session  of  the  Peace,  to 
be  holden  in  and  for  the  said  county,  shall 
be  a  sufficient  discharge  to  the  said  trustees; 
the  expense  of  auditing  which  accounts  (being 
first  settled  by  the  said  Justices)  shall  be 
paid  out  of  the  rates  and  duties  made  pay* 
able  by  this,  or  the«*aid  former  act,  so  aa 
the  same  exceed  not  the  sum  of  5L  for  the 
auditing  any  one  such  yearly  account ;  and 
that  from  time  to  time,  after  all  the  monies 
borrowed  or  to  be  borrowed,  and  the  inte- 
rest of  such  monies,  shall  be  fully  paid  and 
discharged,  and  the  costs  and  expenses  oc- 
casioned by,  or  relating  to,  the  making, 
maintaining,  preserving,  and  improving  the 
said  navigation,  shall  be  paid  and  satisfied, 
or  money  sufficient  reserved  for  that  pur- 
pose, the  clear  produce  or  surplus  remain- 
ing, of  the  monies  arising  by  virtue  of  this 
or  the  said  former  act,  shall  be  paid  by  the 
treasurer,  or  other  officer  of  the  said  trus- 
tees, or  such  other  person  as  shall  have  the 
custody  or  charge  of  such  surplus  money 
for  the  time  being,  into  the  hand  or  hands 
of  such  person  or  persons,  as  the  Justices 
of  the  Peace,  assembled  at  the  Quarter 
Sessions,  to  be  held  in  the  next  week 
after  the  feast  of  St.  Michael,  in  and  for 
the  said  county  of  Chester,  or  the  major 
part  of  them  so  assembled,  shall  from  time 
to  time  direct  or  appoint ;  and  in  case  of 
non-payment  thereof,  within  the  space  of 


ten  days  after  demand  made  by  the  person 
or  persons  so  appointed,  such  surplus  money 
shall  and  may,  from  time  to  time,  be 
sued  for  and  recovered,  with  double  costs 
of  suit,  by  and  in  the  name  or  names  of 
such  person  or  persons,  and  the  surplus 
money  so  paid  and  recovered,  shall  be  ap- 
plied and  disposed  of  in  such  manner  as  is 
thereinbefore  mentioned." 

And  it  is  further  enacted,  "  that  the  said 
former  act,  and  all  and  every  the  rates  and 
duties,  powers,  authorities,  rules,  orders, 
directions,  regulations,  restrictions,  penal- 
ties, forfeitures,  rights,  interests,  properties, 
privileges,  provisions,  clauses,  punishments, 
matters  and  things,  in  and  by  the  said  for- 
mer act  given,  granted,  inserted,  continued, 
and  provided  for,  other  than,  and  except  so 
far  forth,  as  the  same,  or  any  of  them  re- 
spectively are/  varied,  altered,  or  otherwise 
explained,  in  and  by  this  present  act,  shall 
be  used,  exercised,  and  executed,  and  be 
and  continue  in  force,  aa  fully  and  effectually 
as  if  the  same  were  expressly  inserted,  re- 
peated, and  re-enacted,  in  and  by  this  pre- 
sent act." 

The  tonnage  rates  and  duties,  upon  the 
Weaver,  are  not  charged  by  the  mile,  but 
1  *•  per  ton  is  charged  upon  the  whole  line 
of  river,  and  a  vessel  navigating  the  whole, 
or  any  part  of  the  length  of  the  said  navi- 
gation, is  subject  to  the  same  charge. 

This  tonnage  is  paid  quarterly,  at  the 
River  Weaver  Navigation  office,  in  North- 
wich,  which  is  a  distinct  township  from  the 
respondent  parish. 

The  annual  accounts  up  to  the  5th  of 
April,  in  each  year,  are  regularly  audited 
by  the  Clerk  of  the  Peace,  and  filed  at  the 
Michaelmas  Quarter  Sessions ;  when  the 
balance  arising  from  die  rates  and  duties,  in 
the  hands  of  the  treasurer,  over  and  above 
the  necessary  charges  and  expenses,  for  the 
maintenance  and  support  of  the  navigation, 
is  directed  by  the  magistrates  there  assem- 
bled to  be  paid,  and  is  invariably  paid,  to 
the  county  treasurer,  to  be  applied  for  the 
general'  purposes  of  the  county,  according 
to  the  acts  of  parliament,  and  to  none  other. 

The  trustees  of  the  river  Weaver  are 
now  for  the  first  time  rated,  in  respect  of 
such  parts  of  the  river  Weaver,  and  of  the 
diversions  thereof,  as  are  situate  in  the 
several  townships  through  which  the  same 
flows,  and  in  respect  of  the  tolls  and  duties 
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Mr*  Nolo*  and  Mr,  Cotmmghasn,  against 
die  rate,  observed,  that  it  might  be  ad- 
vanced aa  a  general  rule,  that  do  peraon 
u  rateable  tor  tolls  unlets  be  residee 
within  the  township  or  parish,  or  occu- 
pies real  property  situate  within  its  hunts, 
and  yielding  a  beneficial  product  which 
is  applicable  in  a  private  and  personal  re- 
spect* Here,  there  was  no  residence 
within  die  township;  and  there  was  no  such 
occupation.  It  had  been  assumed  that  the 
trustees  held  die  land  of  the  river;  this 
was  not  supported  by  the  act,  which  did  not 
▼est  the  sod,  but  merely  a  right  of  passage. 
This  was  an  ancient  public  river,  and  there* 
fore  different  from  a  canal,  which,  it  had 
been  laid  down,  was  real  property,  as  it 
was  land  applied  to  a  particular  purpose* 
In  the  Aire  and  Colder  Navigation  case, 
the  undertakers  were  the  owners  of  the  land 
which  was  within  the  parish,  for  which  the 
rate  was  imposed,  and,  on  that  account, 
were  properly  considered  liable.  The  tolht 
then,  independent  of  any  local  or  visible  pro- 

Certy,  had  been  made  the  subject  of  a  rate  ? 
ut,  as  they  were  not  paid  within  the  town- 
ship,  they  were  not  rateable.  The  profits 
of  a  ferry,  which  were  of  a  similar  nature, 
where  the  lessee  or  occupier  did  not  reside 
within  tho  parish,  had  been  held  exempt, 
Rex  v.  Nicholson;  (6)  and,  that  tolls  were 
not  rateable,  except  in  conjunction  and 
connected  with  some  real  and  substantial 
property  within  the  parish,  was  stated  as  a 
clear  principle  by  Lord  Ellenborough,  in 
The  King  v.  Sir  A.  Macdonald  and  others, 
(7)  and  it  had  since  been  confirmed  and  ad- 
mitted in  The  King  v.  Bell,  (8)  and  other 
cases.  It  was  suggested  that  there  was  an 
occupation  beneficial  to  the  trustees,  be- 
cause they  might  be  relieved  in  some  de- 
gree from  the  county  burthens;  but  if 
any  such  benefit  did  result  to  them,  it  was 
of  a  most  remote  and  minute  nature,  and  "  de 
mmimisnon curat  fec."(9)  The  occupation  of 
die  trustees  was  essentially  and  substantially 
for  the  public  benefit,  and  not  for  that  of 


[6)  It  East,  350. 

[7)  Id.-3t8. 

[8)  5  Maul.  &  Selw.  til ;  and  see  The  King  v. 
T.  W.  Coke,  Em.,  5  Law  Joura.  Suppl.  8.,  and  the 
cases  there  cited. 

[9)  The  smaUness  of  the  benefit  cannot  constitute 
an  exemption  <  Rex  t>.  Monday  and  others,  1  East, 
56* 


Although  the 
anight  be  dnmnishedf  yet  the 
which  the  surplus  tolls  wen  applied  were 
useful  to  die  public,  as  die  pontic  derived 
advantages  from  the  unpi  overagnf  of  roads 
and  bridges.  Looking  at  the  decisions  and 
the  doctrines  in  the  case  of  The  King  v.  the 
Proprietors  of  the  Staffordshire  and  Wares** 
tershire  Canal  Company,  (10)  in  that  of  die 
Aire  and  Colder  Navigation,  and  several 
others,  collected  in  Nolan's  Poor  Lam, 
vol.  i.  p.  87.  it  would  be  impossible,  without 
laying  down  a  new  rule,  to  aay  that  the 
present  rate  could  be  supported. 

Mr*  Justice  Bayley. — At  present  we  are 
disposed  to  think  that  these  trustees  are  not 
within  the  statute ;  should  that  opinion  be 
altered,  counsel  will  be  informed. 


In  Trinity  term,  after  giving  judgment  in 
The  King  v.  the  Trustees  of  the  Ltserpool 
Docks,  (11)  in  which  it  will  be  seen  that 
nearly  the  same  questions  came  into  discus* 
sion,  the  Court  observed,  that  the  opinion 
formed  on  die  argument  had  not  been  alter- 
ed, and  therefore. 

Rate  quashed. 


1827. 


r  CORTZS  V.  THE  COMPANY  OF  PRO- 

Jun     14    J    rRI£TORSOf  TH1MKTWAT*a 
e       '  v    works. 


Poor  rates — Corporation — Act  of  Par* 
liament — Appeal. 

1  •  A  corporation  which  is  rateable  to  the 
poor  under  the  general  lam,  mil  not  be  ea> 
empted  by  a  heal  act,  wherein  the  wards 
"person  or  persons"  have  been  employed  to 
designate  those  liable,  although  that  act,  m 
giving  the  power  of  appeal,  require  that  the 
parties  dissatisfied  shall  enter  mto  a  recog- 
nizance with  two  sureties. 

(10)  8  East,  340. 

(11;  It  was  intended  that  the  report  of  The  Kjag 
v.  the  Trustees  of  the  Liverpool  Dock,  should  ia%- 
mediately  precede  the  present  case ;  hat  it  has  beam 
thought  preferable  to  postpone  the  publication  of  that 


case,  in  order  that  the  judgment  may  be  fi*en  as 
fully,  and  with  as  great  accuracy  as  possible.  It 
will,  probably,  appear  in  the  ensuing  Number  of  the 
Law  Journal. 
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2.  Where  a  personal  demandfor  the  pay* 
ment  of apoor  rate  is  required  to  be  made  upon 
the  parties  to  whom  it  applies,  or  a  demand 
m  writing,  to  be  left  at  their  last  or  usual 
place  of  abode,  or  upon  the  premises  charged, 

Semble — that  a  written  demand,  served  by 
the  collector  upon  the  chairman  of  a  company 
at  a  general  meeting  of  the  proprietors,  willbe 
sufficient* 

$.  The  act  of  the  majority  of  a  corpora* 
turn  is  in  general  considered  as  the  act  of 
the  whole :  therefore,  where  one  clause  in  an 
act  of  parliament  declared,  that  "  all  powers 
and  authorities  given  to  certain  commie* 
ekmers  might  be  executed  by  the  major  part 
of  them  assembled  at  a  meeting,  not  being  less 
than  thirteen  ,*"  and  another  clause  empowered 
those  commissioners  "at  any  meeting  at  which 
not  less  than  thirteen  should  be  present,  by  writ* 
ing  under  their  hands,  to  appoint  a  treasurer ;" 
—it  was  held,  that  a  written  appointment 
signed  by  twelve  comnnsskmers  of  a  meeting, 
consisting  of  seventeen,  was  a  valid  appoint* 
menu 

4.  Where  a  body  poUik  are  empowered  to 
bring  actions  m  the  name  of  the  treasurer  or 
other  officer,  and  it  is  declared  that  no  action 
so  brought  shall  abate  by  the  death,  resigna* 
Hon,  #c.  of  such  officer,  a  resolution  to  pro* 
cted,  which  is  not  acted  upon  during  the  con* 
tinuance  in  office  of  one  treasurer,  need  not  be 
renewed  on  the  appointment  of  his  successor, 
in  whose  name  they  may  recover,  as  well  for 
causes  of  action  arising  before  as  subsequent 
to  his  appointment. 

6.  An  ad  of  parliament  directed  that 
"  the  sum  necessary  to  be  raised  for  the  relief 
of  the  poor,  fyc.  should  be  settled  and  ascer- 
tained, upon  which  a  rate  should  be  made  ;" — 
Held,  tmt  an  adjudication,  that  a  sum  not 
exceeding  a  specified  amount  was  necessary, 
and  a  rate  at  so  much  in  the  pound,  made  and 
raised  thereupon,  sufficiently  satisfied  the 
terms  of  the  act. 

6.  Where  Justices  at  Sessions  were  em* 
powered  to  assess  a  special  rate,  upon  the 
parishes  and  townships  within  the  county, 
"  the  overseer  and  overseers  of  each  parish, 
$c.  being  authorized  to  levy  such  rate  in  like 
manner,  and  by  such  ways  and  means  as  any 
poor-rate  is  now  by  law  collected :"  it  was 
held,  that  commissioners  invested  by  a  pa* 
rochial  act,  with  the  sole  power  of  making 
and  collecting  rates,  although  the  office  of 
overseer  was  still  continued,  were  the  proper 


persons  to  raise  such  special  rate  within  the 
parish  for  which  they  acted. 

7.  If  the  sum  in  which  a  parish  has  been 
assessed  towards  a  special  county  rate  be  paid 
from  the  parish  funds,  a  rate  cannot  be  made 

rn  the  parish  at  a  future  time  to  reimburse 
amount  so  advanced. 

8.  Objections  to  the  form  or  mode  of  rating 
cannot  be  made  by  a  party  proceeded  against 
in  an  action  of  debt,  if  such  party  might 
have  appealed. 

This  was  an  action  of  debt,  brought  by 
the  plaintiff,  as  treasurer  to  the  commit* 
sioners  appointed  under  an  act  of  parliament 
lor  paving,  cleansing,  lighting,  and  watching, 
the  town  and  parish  of  Woolwich,  in  the 
county  of  Kent ;  and  removing  and  pre- 
venting nuisances  therein;  for  the  better 
relief  and  employment  of  the  poor ;  for 
providing  an  additional  burial  ground ;  and 
for  regulating  the  market  of  the  said  town 
and  parish,  against  the  company  of  pro- 
prietors of  the  Kent  Water  Works,  to  re- 
cover 1381/.  16*.  2d.,  being  the  amount  of 
thirty-fife  assessments  made  by  the  commis- 
sioners under  the  above-mentioned  act  of 
Erliament,  upon  the  defendant,  for  the  re- 
f  of  the  poor  of  the  pariah  of  Woolwich, 
in  the  county  of  Kent,  and  for  paving, 
cleansing,  lighting,  and  watching  the  town 
and  parish  of  Woolwich ;  and  also  of  six 
assessments  made  by  the  said  commission- 
ers for  similar  purposes ;  and  also  for  de- 
fraying the  expenses  of  erecting  a  new 
house  of  correction,  and  court-houses,  for 
the  county  of  Kent  The  cause  was  tried 
at  the  Lent  Assizes,  1826,  and  the  jury 
found  a  verdict  for  plaintiff,  damages  1831/. 
16*.  2d.  subject  to  the  opinion  of  this  Court 
upon  the  following 

CASE. 

By  an  act  of  parliament  passed  in  the 
47th  Geo.  3.  sess.  2.  cap.  Ill,  certain  com- 
missioners were  appointed  for  carrying  the 
said  act  into  execution;  and,  amongst 
others,  the  churchwardens  for  the  time 
being  of  the  parish  of  Woolwich.  And  by 
the  7  th  section  of  that  act,  it  is  provided 
that  all  powers  and  authorities  thereby 
given  to  the  said  commissioners,  should, 
and  might  be  executed  by  the  major  part  of 
them  assembled  at  any  meeting  held  in  pur- 
suance of  the  act,  not  being  less  than  thir- 


106 


CASES  CONNECTED  WITH 


teeny  except  where  otherwise  directed  by 
the  act. 

And  by  the  11th  section*  it  was  enacted, 
that  the  said  Commissioners  might,  and 
they  were  thereby  empowered,  at  any  meet- 
ing at  which  not  less  than  thirteen  commis- 
sioners should  be  present,  by  writing,  under 
their  hands,  to  appoint  a  treasurer  or  trea- 
surers, clerk  or  clerks,  and  a  collector  or 
collectors  of  the  rates,  and  other  officers. 

And  by  the  13th  section,  it  was  enacted, 
that  whenever  any  action  should  be  brought, 
by  the  order  of  the  said  commissioners, 
against  any  person  or  persons,  by  virtue  or 
in  pursuance  of  this  act,  the  same  might  be 
brought  in  the  name  of  the  treasurer  or 
clerk. 

And  by  the  16th  and  17th  sections,  it  was 
further  enacted,  that  the  said  commissioners 
shall  at  any  of  their  meetings,  to  be  held  in 
pursuance  of  this  act,  settle  and  ascertain 
the  several  sum  or  sums  of  money  respec- 
tively necessary  to  be  raised  for  the  relief, 
maintenance,  regulation,  and  employment  of 
the  poor  of  the  said  parish,  and  also  for 
paving,  cleansing,  lighting,  and  watching, 
the  streets,  lanes,  &c. ;  providing  a  burial 
ground,  and  the  several  other  purposes  of 
this  act,  and  shall,  and  they  are  hereby  re- 
quired, to  make  and  sign  one  or  more  rate 
or  assessment,  rates  or  assessments,  not  ex- 
ceeding the  amount  of  the  respective  sums 
so  settled  and  ascertained  upon  all  and 
every  the  person  or  persons,  who  do  and 
shall  inhabit,  hold,  occupy,  possess,  or  enjoy 
any  land,  house,  shop,  warehouse,  or  other 
building,  tenement,  or  hereditament,  within 
the  said  parish. 

Provided  nevertheless,  and  be  it  further 
enacted,  that  in  case  the  said  commissioners 
shall  think  it  necessary  and  proper,  that  the 
said  rates  should  be  equal  pound  rates,  it 
shall  be  lawful  for  the  said  commissioners 
to  order  the  said  rates  to  be  equal  pound 
rates. 

By  the  23rd  section  it  was  further  enacted, 
that  in  case  any  person  or  persons  rated  or 
assessed,  &c.  shall  refuse  or  neglect  to  pay 
such  rate  or  assessment  for  the  space  of 
twenty-one  days  after  personal  demand,  or 
demand  in  writing  by  the  collector  under  his 
hand,  and  left  at  the  last  or  usual  place  of 
abode  of  such  person  or  persons,  or  on  the 
premises  charged  with  the  rate,  it  may  be 
lawful  for  any  one  oi  more  justice  or  jus- 


tices to  summon  such  defaulter,  and  to  au- 
thorize the  said  collector  to  levy  such  rate 
and  all  arrears  thereof  by  distress ;  or  it 
shall  and  may  be  lawful  for  the  said  com- 
missioners to  recover  the  same  by  action  of 
debt  or  on  the  case. 

By  the  9£nd  section,  it  was  enacted, 
"  that  the  present  overseers  of  the  poor  of 
the  said  parish,  shall  continue  to  be  over- 
seers for  the  remainder  of  the  year  1607, 
and  until  two  other  overseers  shall  be  ap- 
pointed to  succeed  them,"  provided  always 
that  such  overseers  shall  in  all  cases  account 
to,  and  be  liable  to  the  control,  orders,  and 
directions  of  the  said  commissioners  at  all 
and  every  of  their  meetings  to  be  held  in 
pursuance  of  this  act 

By  the  106th  section  it  is  provided,  that 
if  any  person  or  persons  shall  think  them- 
selves aggrieved  by  any  rate  or  rates,  &c 
such  person  or  persons  may  complain  to  the 
commissioners,  and  if  they  be  not  satisfied 
with  the  determination  of  the  commissioners, 
may  appeal  to  the  next  general  Quarter 
Sessions.  The  same  right  of  appeal  is  also 
given  by  this  section,  should  any  person  or 
persons  consider  themselves  aggrieved  by 
the  determination  of  any  justice  or  justices 
of  the  peace,  or  by  any  bye-laws,  rules,  &c. 
made  by  the  commissioners ;  and  such  ap- 
pellants are  required  to  enter  into  a  recog- 
nizance in  the  sum  of  20/.  with  two  sureties 
in  the  sum  of  10/.  each,  to  prosecute  such 
appeal. 

By  the  48  Geo.  8.  cap.  146,  for  supply- 
ing the  town  of  Woolwich  with  water,  the 
commissioners,  or  any  seven  of  them,  are 
empowered  to  raise  water  from  a  certain 
field  in  the  parish  of  Charlton,  to  convey 
and  distribute  the  same  through  the  town 
and  parish,  &c,  to  purchase  grounds,  and 
make  reservoirs,  and  to  erect  such  works 
as  are  necessary  for  the  object  of  the  act. 
By  the  6th  section  they  are  authorized  to 
borrow  from  time  to  time  any  sum  not  ex- 
ceeding 14,000/.  upon  the  credit  and  secu- 
rity of  the  rates.  By  the  10th  section  they 
are  to  supply  the  inhabitants  with  water  at 
sums  not  exceeding  certain  rates  therein 
specified  ;  and  by  the  1 1th  section  they  are 
authorized  to  agree  with  certain  other  par- 
ties upon  what  terms  they  shall  be  supplied. 

By  the  12th  section,  it  is  enacted,  that  in 
case  any  surplus  shall  at  any  time  arise  of 
the  said  rates  or  assessments,  after  paying 
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the  interest  of  the  money  borrowed,  and 
the  expenses  of  carrying  the  act  into  exe- 
cution, the  same  shall  be  applied  towards 
the  relief,  maintenance,  and  support  of  the 
poor  of  the  parish  of  Woolwich,  in  such  man- 
ner as  the  said  commissioners,  or  any  seven 
of  them  shall  think  proper. 

By  the  49  Geo.  3.  cap.  189,  the  company 
of  proprietors  of  the  Kent  Water-works 
was  incorporated. 

By  the  51  Geo.  3.  c.  145,  this  company 
is  empowered  to  supply  the  parish  of  St* 
Mary,  Woolwich,  with  water ;  and  by  the 
same  act,  the  commissioners  or  any  three  or 
more  of  them,  under  47  Geo.  3.  c.  Ill,  and 
48  Geo.  3.  c.  146,  are  empowered  to  sell 
and  convey,  and  the  company  to  purchase, 
a  certain  parcel  of  land  therein  specified, 
and  all  the  interest  of  the  said  commis- 
sioners in  certain  springs  of  water,  arising  or 
flowing  in  certain  fields  in  the  parish  of  Charl- 
ton ;  and  it  is  thereby  declared,  that  upon 
such  purchase,  it  shall  be  lawful  for  the  said 
company  to  use  the  said  land  and  the  said 
springs  for  the  purposes  of  the  act  49  G.  3. 
c.  189,  and  of  the  present  act,  in  such  and 
the  like  manner  as  the  said  commissioners 
could  or  might  have  used  or  enjoyed  the 
same  prior  to  the  making  of  any  such  con- 
veyance or  assignment.  By  indenture 
bearing  date  8th  November  1811,  the  inte- 
rest of  the  commissioners  in  the  springs  of 
water  mentioned  to  arise  in  the  said  fields, 
of  which  lands  a  lease  was  granted  to  the 
commissioners  on  the  1st  November  1808, 
for  the  term  of  99  years,  at  the  yearly  rent 
of  105/.  was  pursuant  to  the  last-mention- 
ed act  assigned  to  the  company,  in  conside- 
ration of  the  sum  of  £,625?. :  the  purchase 
of  the  land  mentioned  having  been  by  mu- 
tual consent  abandoned. 

This  action  was  commenced  on  the  17  th 
of  October  1825,  in  the  name  of  George 
Cortis,  as  the  treasurer  to  the  commis- 
sioners, against  the  said  company  of  pro- 
prietors, under  the  following  circumstances. 

At  a  general  meeting  of  the  commis- 
sioners, duly  held  on  the  7th  of  October 
1823,  it  was  resolved,  that  the  Company  of 
proprietors  of  the  Kent  Water- works  should 
be  proceeded  against  for  rates  in  arrear,  if 
Mr.  Nokes  (who  was  solicitor  to  the  com- 
missioners,) with  the  advice  of  counsel, 
should  be  of  opinion,  that  the  parish  could 
maintain  an  action.  The  opinion  of  counsel 
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was  obtained,  and  the  solicitor  to  the  com- 
missioners afterwards  brought  the  present 
action  by  their  advice.  At  the  time  the  re- 
solution was  made  in  1823,  Mr.  Thomas 
Hideout  was  the  treasurer  to  the  commis- 
sioners ;  but  before  the  action  was  com- 
menced, Mr.  Cortis  had  been  appointed  the 
treasurer,  and  was  so  at  the  time  of  its 
commencement,  before  which  period,  (viz. 
on  the  17th  of  May  1825,)  the  solicitor  to 
the  commissioners  having  reported  that  a 
certain  advance  of  money  would  be  neces- 
sary for  obtaining  an  original  writ,  in  order 
to  commence  the  action,  and  for  other  ex- 
penses, the  commissioners,  on  the  1 7th  of 
May  1825,  advanced  him  the  sum  of  50/. 
for  those  purposes. 

Mr.  Bud  gin  and  Mr.  Cortis  acted  as 
treasurers  from  the  2nd  day  of  May  1825, 
under  a  resolution  of  the  commissioners  for 
that  purpose ;  and  the  appointment  of  Mr. 
Cortis  as  treasurer  took  place  on  the  14th  of 
June  1825,  when  seventeen  commissioners 
were  present,  which  appointment  was  made 
in  writing,  and  signed  by  twelve  of  those 
commissioners. 

The  first  assessment  sought  to  be  re- 
covered in  the  action  was  made  on  the  1st 
of  August  1815,  and  in  the  following 
manner : — 

"  At  a  general  meeting  of  the  commis- 
sioners, on  the  27th  day  of  June  1815,  it 
was  resolved,  and  adjudged,  and  deemed 
necessary,  to  raise  a  sum  not  exceeding 
1,300/.  for  the  use  of  the  poor,  and  a  sum 
not  exceeding  500/.  for  the  highways;  and 
the  same  to  be  raised  by  a  rate  of  1  Id.  in 
the  pound  for  the  poor,  and  3d.  in  the  pound 
for  the  highways." 

In  pursuance  of  this  resolution,  a  rate 
was  prepared,  and  the  assessment  made  at 
lid.  in  the  pound  for  the  poor,  and  3d,  in 
the  pound  for  the  highways ;  and  at  a  sub- 
sequent meeting  of  the  commissioners,  duly 
assembled  on  the  1st  of  August  1815,  the 
rate  thus  prepared  was  read  over,  and  duly 
signed  by  them,  in  compliance  with  a  reso- 
lution then  entered  into  for  the  purpose. 
The  title  of  the  rate  was  as  ^follows  : — 

A  rate  or  assessment  made  the  1st  day  of 
August  1815,,  under  and  by  virtue  of  an  act 
of  parliament,  made  and  passed  in  the  47th 
year  of  the  reign  of  his  present  Majesty, 
intituled — (setting  forth  the  title  of  the  act) 
upon  all    and  every   person  and  persons 
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he  had  married  the  pauper  there,  and  had 
gained  no  settlement  in  any  other  parish. 

Upon  his  cross-examination,  it  appeared 
that  he  had  four  children :  Elizabeth,  Mary, 
James,  and  William,  by  the  pauper  after 
marriage,  while  he  resided  in  the  parish  of 
Brothertoft.  No  evidence  was  given  on 
either  side,  except  what  appeared  by  the  oath 
of  the  pauper  on  the  order  of  removal,  of  the 
identity  or  existence  of  die  children  who 
were  removed  ;  the  counsel  for  the  respon- 
dents contending  that  they  had  their  birth* 
settlement  from  the  father,  until  the  con- 
trary was  proved  by  the  other  side. 

The  counsel  for  the  appellants  insisted, 
that  the  respondents  should  have  given 
some  evidence,  besides  the  order  itself,  to 
shew  that  the  children  named  in  it  were  the 
children  of  the  husband. 

The  Court  of  Quarter  Sessions  confirmed 
the  order  as  to  the  removal  of  the  pauper 
Susanna  Oglesby  and  the  four  children,  Eliz* 
abeth,  Mary,  James,  and  William,  and 
quashed  it  as  to  the  other  five  children. 

The  point  for  the  opinion  of  the  Court 
of  King's  Bench  was,  whether  it  was  neces- 
sary for  the  respondents  to  give  any  further 
proof  of  the  identity  of  those  five  children. 

Mr*  Clinton  and  Mr.  M'Donell  in  sup- 
port of  the  order  of  Sessions. — The  ques- 
tion at  the  Sessions  was,  whether  the  iden- 
tity of  the  children  was  proved.  It  was  not 
allowable  to  prove  this  identity  by  refer- 
ence to  the  evidence  given  by  the  pauper 
on  the  making  of  the  order  of  removal.  She 
ought  herself  to  have  been  produced,  in 
order  that  the  appellants  might  cross-exa- 
mine her  as  to  facts  which  might  shew  that 
tome  of  the  children  were  illegitimate. 

[They  were  then  stopped  by  the  Court.] 

Mr,  Flanagan  and  Mr.  WalUnger  (contra) 
contended,  that  they  might  refer  to  the  ex- 
amination taken  upon  making  the  order; 
or,  at  least,  that  the  evidence  was  sufficient 
to  raise  the  legal  presumption  of  the  legi- 
timacy of  the  children. 

The  Court  said,  the  argument  of  the  re- 
spondents' counsel  would  come  to  this :  that 
if,  upon  an  appeal,  there  was  no  evidence 
on  either  side,  the  order  must  be  confirmed ; 
but  that  was  not  the  case.  Upon  appeal 
the  Sessions  must  hear  de  novo.  There  was 
no  evidence  at  the  Sessions  that  the  other 
children  belonged  even  to  the  mother. 

Order  confirmed. 


1827.        ?REX  ».  THE  TRUSTEES  OV   THE 

June  9.    )     river  weavbr. 
Poor  Rate — Tolls — Beneficial  occupancy. 

1.  Trustees  who  hold  property  merely  for 
the  public  benefit,  are  not  rateable  to  the  poor 
in  respect  of  that  property. 

2.  Semble — That  the  trustees  of  a  river 
which  has  been  made  navigable  by  act  of 
parliament,  are  not  to  be  considered  as  occu- 
piers of  the  soil  of  that  river,  unless  it  has 
been  specifically  vested  in  them  by  that  act. 

Where,  therefore,  an  act  of  parliament, 
passed  for  the  making  of  part  of  a  river  na- 
vigable, appointed  trustees,  and  empowered 
the  receiving  of  certain  tolls,  $c.  and  di- 
rected, that  after  the  payment  of  the  ex- 
penses connected  with  the  navigation,  the  sur- 
plus of  the  tolls  received,  if  any,  should  be 
employed  towards  the  amending  and  repairing 
of  bridges  and  highways  within  the  county, 
and  in  such  other  manner  as  the  Justices  at 
Quarter  Sessions  should  direct :  it  was  held, 
that  the  occupation  of  the  trustees  was  solely 
for  the  public  benefit,  and,  consequently,  that 
a  poor-rate  made  upon  them  in  respect  of  the 
tolls  could  not  be  sustained. 

This  was  an  appeal  against  a  rate  made 
by  the  overseers  of  the  poor  of  the  town- 
ship of  Moulton,  in  the  county  of  Chester, 
upon  the  trustees  of  the  river  Weaver, 
wnich  has  been  made  navigable  by  several 
acts  of  parliament,  and  came  on  to  be  tried  at 
the  Michaelmas  Quarter  Sessions  for  the  said 
county,  in  1826 ;  when  the  rate  was  con- 
firmed, subject  to  the  opinion  of  the  Court 
of  King's  Bench  on  the  following 

CASE. 

By  an  act  of  parliament  passed  in  the 
seventh  year  of  the  reign  of  King  George 
the  First,  intituled,  "  An  act  for  making  the 
river  Weaver  navigable  from  Frodshazn- 
bridge  to  Winsfbrd- bridge,  in  the  county  of 
Chester,"  the  preamble  of  which  recited, 
"  That  whereas  the  making  of  the  river 
Weaver,  alias  Weever,  alias  Wever,  navi- 
gable for  boats,  lighters,  and  other  vessels, 
from  Frodsham-bridge,  in  the  county  ofCbea- 
ter,  to  Winsford-bridge  in  the  same  county, 
will  not  only  be  very  beneficial  and  conve- 
nient, as  well  for  the  carriage  of  salt  and 
cheese,  (the  great  manufactures  and  pro- 
duce of  the  said  county,)  as  of  other  goods 
and  merchandizes,  to  and  from  the  towns 
and  parts  adjacent,  but  will  employ  the 
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poor,  and  be  a  means  to  preserve  the 
highways  in  the  said  county,  and  will 
very  much  tend  to  the  employing  and  in- 
crease of  watermen  and  seamen,  and  be  for 
the  good  of  the  public," — it  is  enacted, 
"  that  from  and  after  the  said  work  shall  be 
finished,  and  all  the  charges  thereof,  and  all 
and  singular  the  payments,  disbursements, 
costs,  damages,  and  expenses,  previously 
mentioned  in  the  said  act,  fully  paid  and 
satisfied,  together  with  the  other  several 
sums  of  money,  so  as  aforesaid  to  be  ad* 
▼anced,  (also  previously  mentioned  in  the 
said  act,)  with  such  interest  and  allowance 
for  the  same  respectively  as  is  therein  men- 
tioned, that  then  the  clear  produce  of  the 
said  rates  and  duties  shall,  from  time  to 
time,  be  employed  for  and  towards  amend- 
ing  and  repairing  the  public  bridges  within 
the  said  county  of  Chester,  and  such  other 
public  charges  upon  the  said  county,  and  in 
such  manner  as  the  Justices  of  the  Peace 
at  the  Quarter  Sessions,  to  be  held  the 
week  next  after  the  Feast  of  St  Michael,  in 
and  for  the  said  county  of  Cheater,  shall 
yearly  direct  and  appoint. 

And  after  reciting,  "  That  whereas  the 
highways  near  and  leading  to  the  said  river 
between  Frodaham-bridge  and  Winsford*- 
bridge,  will  be  more  used  by  carta  and 
carriages  which  shall  bring  salt  and  salt* 
rock,  to  be  carried  and  borne  upon  the 
said  river,  and  consequently  the  expenses 
of  repairing  such  highways  will  become  a 
greater  burthen  to  die  persons,  who  are 
bound  to  repair  the  same  than  heretofore, — 
it  is  further  enacted,  that  so  much  of  the 
said  clear  produce  of  the  rates  and  duties 
aforesaid,  or  so  much  thereof  as  the  said 
Justices  of  the  said  Sessions  yearly  shall 
think  fit,  shall  be  employed  for  and  to- 
wards amending  and  repairing  the  said  high* 
ways,  in  the  said  county,  near  and  leading 
to  the  said  river  between  Frodsham«bridge 
and  Winsford-bridge,  in  such  manner,  and 
in  such  proportions,  as  the  said  Justices,  or 
the  major  part,of  them,  shall  from  time  to 
time,  as  there  shall  be  occasion,  order,  di- 
rect and  appoint,  for  and  towards  the  extra- 
ordinary expenses  which  shall  be  occasioned 
in  repairing  the  said  highways  by  reason  of 
carrying  salt  and  rock-salt,  and  other  goods 
through  the  same  as  aforesaid/' 

And  it  is  also  further  enacted, "  that  after 
the  repairing  the  public  bridges,  and  other 


public  charges  upon  the  said  county,  shall 
be  defrayed,  and  the  highways  near  and 
leading  to  the  said  river,  through  which 
salt  and  rock-salt  shall  be  carried,  shall  be 
amended  and  repaired,  if  there  shall  be  any 
surplus  of  such  tonnage,  (necessary  and  in- 
cidental charges  as  aforesaid  being  first  al- 
lowed,) that  then  such  surplus  of  the  said 
tonnage  shall  be  employed  for  and  towards 
the  amending  and  repairing  such  other  high- 
ways in  die  said  county,  and  in  such  man- 
ner, as  the  Justices  of  the  Peace  at  the 
Quarter  Sessions,  to  be  held  as  aforesaid, 
shall  yearly  direct  and  appoint." 

And  by  a  second  act,  88  Geo.  2,  it  is 
enacted,  "  That  from  and  after  all  the  pay- 
ments, disbursements,  costs,  damages,  and 
expenses,  made,  suffered,  sustained,  or  in 
any  wise  occasioned  by  the  said  trustees,  or 
their  successors,  relating  to  the  making, 
preserving,  and  improving  the  navigation 
of  the  said  river,  and  the  navigable  cuts 
ancl  branches  thereof,  shall  be  fully  paid 
and  satisfied,  together  with  the  several 
sums  of  money  previously  mentioned  in 
both  the  said  acts,  borrowed)  or  to  be  bor- 
rowed, on  any  assignment  or  assignments, 
mortgage  or  mortgages,  of  the  said  rates 
and  duties,  or  any  part  thereof,  with  such 
interest  for  the  same  respectively  as  therein 
mentioned,  that  then  the  clear  produce  of 
the  said  present  and  future  rates  and  duties, 
shall,  from  time  to  time,  be  employed  for 
and  towards  amending  and  repairing  the 

?ublic  bridges  within  the  said  county  of 
'heater,  and  afterwards,  for  the  repairing 
and  amending  of  the  highways  in  the  same 
county,  or  such  other  public  charges  or  uses 
of  the  said  county,  and  in  such  manner  as 
the  Justices  of  the  Peace  at  the  Quarter 
Sessions,  to  be  held  in  the  next  week  after 
the  Feast  of  St  Michael,  in  and  for  the 
said  county  of  Chester,  shall  yearly  order, 
direct,  and  appoint." 

1 1  is  further  enacted  "  that  the  said  trustees, 
or  any  nine  or  more  of  them,  shall  make  up 
and  state  one  general  annual  account,  and 
enter  the  same  in  a  book  to  be  kept  for  that 
purpose,  and  that  a  true  copy  of  such  ac- 
count, under  the  hands  of  any  five  or  more 
of  the  said  trustees,  shall  be  delivered 
yearly  to  the  Justices  of  the  Peace,  at  the 
Quarter  Session,  to  be  held  in  the  first  week 
after  the  anniversary  of  the  Translation  of 
St.  Thomas  the  Martyr,  for  the  same  county 
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of  Chester,  to  be  entered,  or  filed  amongst 
the  proceedings  of  the  said  Quarter  Sessions ; 
and  that  the  said  Justices  shall,  and  they 
are  hereby  directed  and  empowered,  to  order 
and  direct  the  Clerk  of  the  Peace  of  the 
same  county,  or  his  deputy  for  the  time 
being,  or  such  other  person  or  persons  as 
they  shall  think  proper,  to  examine  and 
audit  such  accounts ;  for  which  purpose  all 
such  books,  vouchers,  and  papers  relating 
thereto  as  the  said  Justices  shall  from  time 
to  time  direct  and  require,  shall  be  pro- 
duced and  shewn  to  such  auditor  by  the  trea- 
surer or  clerk  of  the  said  trustees  for  the 
time  being;  and  after  the  same  shall  be 
audited  and  certified,  under  the  hand  or 
hands  of  the  said  Clerk  of  the  Peace,  or  his 
deputy,  or  such  other  person  or  persons  so 
appointed  as  aforesaid,  to  be  just  and 
true,  the  same  shall  be  allowed.  And  that 
the  allowance  of  such  account,  from  time  to 
time,  by  the  Justices  or  the  major  part  of 
them  assembled  at  the  same,  or  any  other 
subsequent  Quarter  Session  of  the  Peace,  to 
be  holden  in  and  for  the  said  county,  shall 
be  a  sufficient  discharge  to  the  said  trustees; 
the  expense  of  auditing  which  accounts  (being 
first  settled  by  the  said  Justices)  shall  be 
paid  out  of  the  rates  and  duties  made  pay* 
able  by  this,  or  thfl^aid  former  act,  so  as 
the  same  exceed  not  the  sum  of  61.  for  the 
auditing  any  one  such  yearly  account ;  and 
that  from  time  to  time,  after  all  the  monies 
borrowed  or  to  be  borrowed,  and  the  inte- 
rest of  such  monies,  shall  be  fully  paid  and 
discharged,  and  the  costs  and  expenses  oc- 
casioned by,  or  relating  to,  the  making, 
maintaining,  preserving,  and  improving  the 
said  navigation,  shall  be  paid  and  satisfied, 
or  money  sufficient  reserved  for  that  pur- 
pose, the  clear  produce  or  surplus  remain- 
ing, of  the  monies  arising  by  virtue  of  this 
or  the  said  former  act,  shall  be  paid  by  the 
treasurer,  or  other  officer  of  the  said  trus- 
tees, or  such  other  person  as  shall  have  the 
custody  or  charge  of  such  surplus  money 
for  the  time  being,  into  the  hand  or  hands 
of  such  person  or  persons,  as  the  Justices 
of  the  Peace,  assembled  at  the  Quarter 
Sessions,  to  be  held  in  the  next  week 
after  the  feast  of  St.  Michael,  in  and  for 
the  said  county  of  Chester,  or  the  major 
part  of  them  so  assembled,  shall  from  time 
to  time  direct  or  appoint ;  and  in  case  of 
non-payment  thereof,  within  the  space  of 


ten  days  after  demand  made  by  the  person 
or  persons  so  appointed,  such  surplus  money 
shall  and  may,  from  time  to  time,  be 
sued  for  and  recovered,  with  double  costs 
of  suit,  by  and  in  the  name  or  names  of 
such  person  or  persons,  and  the  surplus 
money  so  paid  and  recovered,  shall  be  ap- 
plied and  disposed  of  in  such  manner  as  is 
thereinbefore  mentioned." 

And  it  is  further  enacted,  "  that  the  said 
former  act,  and  all  and  every  the  rates  and 
duties,  powers,  authorities,  rules,  orders, 
directions,  regulations,  restrictions,  penal- 
ties, forfeitures,  rights,  interests,  properties, 
privileges,  provisions,  clauses,  punishments, 
matters  and  things,  in  and  by  the  said  for- 
mer act  given,  granted,  inserted,  continued, 
and  provided  for,  other  than,  and  except  so 
far  forth,  as  the  same,  or  any  of  them  re- 
spectively are/ varied,  altered,  or  otherwise 
explained,  in  and  by  this  present  act,  shall 
be  used,  exercised,  and  executed,  and  be 
and  continue  in  force,  as  fully  and  effectually 
as  if  the  same  were  expressly  inserted,  re- 
peated, and  re-enacted,  in  and  by  this  pre- 
sent act." 

The  tonnage  rates  and  duties,  upon  the 
Weaver,  are  not  charged  by  the  mile,  but 
1#.  per  ton  is  charged  upon  the  whole  line 
of  river,  and  a  vessel  navigating  the  whole, 
or  any  part  of  the  length  of  the  said  navi- 
gation, is  subject  to  the  same  charge. 

This  tonnage  is  paid  quarterly,  at  the 
River  Weaver  Navigation  office,  in  North- 
wich,  which  is  a  distinct  township  from  the 
respondent  parish. 

The  annual  accounts  up  to  the  5th  of 
April,  in  each  year,  are  regularly  audited 
by  the  Clerk  of  the  Peace,  and  filed  at  the 
Michaelmas  Quarter  Sessions ;  when  the 
balance  arising  from  the  rates  and  duties,  in 
the  hands  of  the  treasurer,  over  and  above 
the  necessary  charges  and  expenses,  for  the 
maintenance  and  support  of  the  navigation, 
is  directed  by  the  magistrates  there  assem- 
bled to  be  paid,  and  is  invariably  paid,  to 
the  county  treasurer,  to  be  applied  for  the 
general'  purposes  of  the  county,  according 
to  the  acts  of  parliament,  and  to  none  other. 

The  trustees  of  the  river  Weaver  are 
now  for  the  first  time  rated,  in  respect  of 
such  parts  of  the  river  Weaver,  and  of  the 
diversions  thereof,  as  are  situate  in  the 
several  townships  through  which  the  same 
flows,  and  in  respect  of  the  tolls  and  duties 
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arising  therefrom ;  and  amongst  them,  the 
respondent  township  of  Moulton  has  rated 
the  trustees  as  under :  • 

The  amount  at  which  the  trustees  are 
assessed,  provided  the  trustees  are  rateable 
at  all,  is  correct. 

The  question  for  the  determination  of 
the  Court  is,  whether  the  trustees  of  the 
river  Weaver  have  such  an  occupation  of 
that  part  of  the  river  Weaver,  which  flows 
through  the  township  of  Moulton,  as  to 
render  them  liable  to  any  rate  or  assessment 
in  respect  thereof,  and  of  the  tolls  arising 
therefrom,  for  the  relief  of  the  poor  of  the 
said  township. 

Mr.  Alder  son,  Dr.  Brown,  and  Mr.  Traf- 
ford  now  submitted,  that  the  questions  for 
the  Court  were,  whether  the  land,  in  re* 
spect  of  which  the  trustee*  were  rated, 
yielded  a  beneficial  produce;  and  if  so, 
whether  those  trustees  were  rateable  as 
beneficial  occupiers.  Upon  the  first  point 
there  would  be  no  dispute  :  but  it  was  ob- 
jected that  the  trustees  could  not  be  rated 
as  beneficial  occupiers ;  because,  after  the 
payment  of  the  expenses  incident  to  the  na- 
vigation, the  surplus  tolls  were  to  be  ap- 
plied to  county  purposes.  It  was  said  that 
the  public  alone  were  interested,  and  that 
the  trustees  occupied  only  for  the  public 
benefit.  To  meet  this  objection,  it  would 
be  sufficient  to  establish,  either  that  the 
trustees  themselves  derived  a  benefit,  or 
that  they  were  the  representatives  of  other 
individuals  who  had  a  beneficial  interest  in 
the  profits.  Where  tolls  were  applicable 
solely  to  public  charities,  or  where  they 
were  applied  only  to  public  purposes,  it  was 
admitted  that  they  were  not  rateable  :  but 
here,  this  was  not  the  case.  No  person 
could  become  a  trustee  who  did  not  possess, 
at  least,  property  within  the  county  of  the 
annual  value  of  100/.  In  respect  of  this, 
and  whatever  his  property  exceeded  that 
amount,  each  of  the  trustees  was  charge* 


able  to  the  county  rate,  and  therefore  must 
be  interested  in  the  reduction  of  that  rate 
made  by  the  surplus  tolls.  The  King  v. 
the  Sallters'load  Sluice  Commissioners,  (\) 
might  possibly  be  relied  upon  as  unfavour- 
able to  this  view  of  the  question ;  but  in 
that  case  there  was  the  essential  distinction 
that  there  was  no  surplus,  and  therefore  no 
benefit  could  result  to  the  commissioners 
after  the  public  purposes  of  the  act  were 
answered ;  here  the  obvious  advantage  of  a 
diminution  of  county  burthens  did  result  to 
the  trustees.  Supposing,  however,  that  it 
should  be  thought  the  trustees,  on  their 
own  account,  were  not  beneficial  occupiers, 
then  would  come  the  question,  whether  a 
payment  in  discharge  or  relief  of  the  county 
rates  could  be  considered  a  public  purpose, 
so  as  to  exempt  the  property  from  contri- 
buting towards  those  of  the  parish.  It  was 
contended  it  could  not.  Advantage  to  the 
county  was  no  more  a  public  benefit  than 
that  of  a  particular  parish. 

[Mr.  Justice  Bay  ley. — Suppose  the  Jus- 
tices had  expended  part  of  the  surplus  to 
repair  and  widen  bridges,  could  they  not 
have  done  so,  and  would  not  this  have  been 
a  public  purpose  ?] 

The  legislature  certainly  did  not  consider 
the  interest  which  tha  county  had  in  these 
tolls  as  identical  with  that  of  the  public, 
since  all  judicial  proceedings  were  directed 
to  be  had  in  the  adjacent  county  of  Lancas- 
ter. If  the  beneficial  occupancy  was  not 
for  a  public  purpose,  that  the  rate  had  been 
in  other  respects  properly  assessed  there 
could  be  no  question.  Rex  v.  Lord  Port* 
more,  (x)  The  King  v.  the  Aire  and  Colder 
Navigation,  (3)  The  King  v.  the  Hull  Dock 
Company,  (4)  The  King  v.  the  Trustees  for 
the  Burgesses,  $c.  of  Tewkesbury.  (5) 

(1)  4  Term  Rep.?30. 

(2)  1  Barn.  &  Cress.  551. 

(3)  *  Term  Rep.  660. 

(4)  lid.  219. 

(5)  13  East,  155. 


•  Occupiers'  Names. 

Description  of  Property. 

Rental. 

Sum  Assessed. 

The  Trustees  of  the 
River  Weaver  Naviga- 
tion. 

Lands  used  for  the  River  Weaver, 
with  the  toll  dues  and  duties  arising 
therefrom,  orin  respect  thereof,  within 
the  township  of  Moulton. 

134    13      4 

1 

£•      ••      d. 

85      4      0 
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Mr.  Nolan  and  Mr.  Cotsmgham,  againtt 
the  rate,  obserred,  that  it  might  be  ad- 
vanced as  a  general  rule,  that  no  person 
is  rateable  for  tolls  unless  he  resides 
within  the  township  or  parish,  or  occu- 
pies real  property  situate  within  its  timiu, 
and  yielding  a  beneficial  product  which 
is  applicable  in  a  private  and  personal  re- 
spect. Here,  there  was  no  residence 
within  die  township ;  and  there  was  no  such 
occupation.  It  had  been  assumed  that  the 
trustees  held  the  land  of  the  river;  this 
was  not  supported  by  the  act,  which  did  not 
vest  the  soil,  but  merely  a  right  of  passage. 
This  was  an  ancient  public  river,  and  there* 
lore  different  from  a  canal,  which,  k  had 
been  laid  down,  was  real  property,  as  it 
was  land  applied  to  a  particular  purpose* 
In  the  Aire  and  Colder  Navigation  case, 
the  undertakers  were  the  owners  of  the  land 
which  was  within  the  parish,  for  which  the 
rate  was  imposed,  and,  on  that  account, 
were  properly  considered  liable.  The  tolls 
then,  independent  of  any  local  or  visible  pro- 
perty, had  been  made  the  subject  of  a  rate ; 
but,  as  they  were  not  paid  within  the  town- 
ship, they  were  not  rateable.  The  profits 
of  a  ferry,  which  were  of  a  similar  nature, 
where  the  lessee  or  occupier  did  not  reside 
within  the  parish,  had  been  held  exempt, 
Rex  v.  Nicholson;  (6)  and,  that  tolls  were 
not  rateable,  except  in  conjunction  and 
connected  with  some  real  and  substantial 
property  within  the  parish,  was  stated  as  a 
clear  principle  by  Lord  Ellenborough,  in 
The  King  v.  Sir  A.  Macdonald  and  others, 
(7)  and  it  had  since  been  confirmed  and  ad- 
mitted in  The  King  v.  Bell,  (8)  and  other 
cases.  It  was  suggested  that  there  was  an 
occupation  beneficial  to  the  trustees,  be- 
cause they  might  be  relieved  in  some  de- 
gree from  the  county  burthens ;  but  if 
any  such  benefit  did  result  to  them,  it  was 
of  a  most  remote  and  minute  nature,  and  "  de 
minimis non  curat  lex"(Q)  The  occupation  of 
the  trustees  was  essentially  and  substantially 
for  the  public  benefit,  and  not  for  that  of 


(6)  1*  East,  530. 

(7)  Id.-338. 

(8)  5  Maul.  &  Selw.  221 ;  and  see  The  King  *. 
T.  W.  Coke,  Esq.,  5  Law  Joan.  Suppl.  8.,  and  the 
cases  there  cited. 

(9)  The  smalmess  of  the  benefit  cannot  constitute 
an  exemption  ?  Rex  v.  Monday  and  others,  l  East, 
5Q4k 


individuals.  Although  the  county 
might  be  diminished,  yet  the  purposes  to 
which  the  surplus  tolls  were  applied  were 
useful  to  the  public,  as  the  public  derived 
advantages  from  the  improvement  of  roads 
and  bridges.  Looking  at  the  decisions  and 
the  doctrines  in  the  case  of  The  King  v.  the 
Proprietors  of  the  Staffordshire  and  Worces* 
tershire  Canal  Company,  (10)  in  that  of  the 
Aire  and  Colder  Navigation,  and  several 
others,  collected  in  Nolan's  Poor  Laws, 
vol.  i.  p.  87.  it  would  be  impossible,  without 
laying  down  a  new  rule,  to  say  that  the 
present  rate  could  be  supported. 

Mr.  Justice  Bayley. — At  present  we  an 
disposed  to  think  that  these  trustees  are  not 
within  the  statute ;  should  that  opinion  be 
altered,  counsel  will  be  informed. 

In  Trinity  term,  after  giving  judgment  in 
The  King  v.  the  Trustees  of  the  Liverpool 
Docks,  (11)  in  which  it  will  be  seen  that 
nearly  the  same  questions  came  into  discus- 
sion, the  Court  observed,  that  the  opinion 
formed  on  the  argument  had  not  been  alter- 
ed, and  therefore, 

Rate  quashed. 


1827. 


r  CORTZS  V.  THE  COMPANY  OF  PRO- 
C         '    C.     WORKS. 


Poor  rates — Corporation — Act  of  Par' 
liament — Appeal. 

1.  A  corporation  which  is  rateable  to  tke 
poor  under  the  general  lam,  mil  not  be  ea> 
empted  by  a  heal  act,  wherein  tke  words 
"person  or  persons'*  have  been  employed  to 
designate  those  liable,  although  that  act,  s» 
giving  the  power  of  appeal,  require  that  the 
parties  dissatisfied  shall  enter  mto  a  recog* 
nizance  with  two  sureties. 

(10)  8  East,  340. 

(11  j  It  was  intended  that  the  report  of  The  King 
v.  the  Trustees  of  the  Liverpool  Dock,  should  im- 
mediately precede  the  present  case ;  hat  it  has  been 
thought  preferable  to  postpone  the  publication  of  that 
case,  in  order  that  the  judgment  may  be  given  as 
fully,  and  with  as  great  accuracy  as  possible.  It 
will,  probably,  appear  in  the  ensuing  Number  of  the 
Law  Journal. 
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2.  Where  a  personal  demand  for  the  pay- 
ment ofapoor  rate  is  required  to  be  made  upon 
the  parties  to  whom  it  applies,  or  a  demand 
in  writing,  to  be  left  at  their  last  or  usual 
place  of  abode,  or  upon  the  orcmises  charged, 

Semble — that  a  written  aemand,  served  by 
the  collector  upon  the  chairman  of  a  com/tony 
at  a  general  meeting  of  the  proprietors,  willbe 
sufficient* 

S.  The  act  of  the  majority  of  a  corpora* 
tion  is  in  general  considered  as  the  act  of 
the  whole ;  therefore,  where  one  clause  m  an 
act  of  parliament  declared,  that  "  all  powers 
and  authorities  given  to  certain  commie* 
sioners  might  be  executed  by  the  major  part 
assembled  at  a  meeting,  not  being  ks* 


ikon  thirteen ;"  and  another  clou*  empdocred 
those  commissioners  "at  any  meeting  at  which 
not  less  than  thirteen  should  be  present,  by  writ* 
ing  under  their  hands,  to  appoint  a  treasurer ;" 
— it  was  held,  that  a  written  appointment 
signed  by  twelve  commissioners  of  a  meeting, 
consisting  of  seventeen,  was  a  valid  appoint^ 
menu 

4.  Where  a  body  politic  are  empowered  to 
bring  actions  in  the  name  of  the  treasurer  or 
other  officer,  and  it  is  declared  that  no  action 
so  brought  shall  abate  by  the  death,  resigna* 
tion,  $c.  of  such  officer,  a  resolution  to  pro* 
ceed,  which  is  not  acted  upon  during  the  con* 
tinuance  in  office  of  one  treasurer,  need  not  be 
renewed  on  the  appointment  of  his  successor, 
m  whose  name  they  may  recover,  as  well  for 
causes  of  action  arising  before  as  subsequent 
to  his  appointment. 

6.  An  act  of  parliament  directed  that 
"  the  sum  necessary  to  be  raised  for  the  relief 
of  the  poor,  $c.  should  be  settled  and  ascer- 
tained, upon  which  a  rate  should  be  made  :" — 
Held,  imtt  an  adjudication,  that  a  sum  not 
exceeding  a  specified  amount  was  necessary, 
and  a  rate  at  so  much  in  the  pound,  made  and 
raised  thereupon,  sufficiently  satisfied  the 
terms  of  the  act. 

6.  Where  Justices  at  Sessions  were  em* 
powered  to  assess  a  special  rate,  upon  the 
parishes  and  townships  within  the  county, 
"  the  overseer  and  overseers  of  each  parish, 
$c.  being  authorized  to  levy  such  rate  in  like 
manner,  and  by  such  nays  and  means  as  any 
poor-rate  is  now  by  law  collected ;"  it  was 
held,  that  commissioners  invested  by  a  pa- 
rochial act,  with  the  sole  power  of  making 
and  collecting  rates,  although  the  office  of 
overseer  was  still  continued,  were  the  proper 


persons  to  raise  such  special  rate  within  the 
parish  for  which  they  acted. 

7.  If  the  sum  in  which  a  parish  has  been 
assessed  towards  a  special  county  rate  be  paid 
from  the  parish  funds,  a  rate  cannot  be  made 

r»  the  parish  at  a  future  time  to  reimburse 
amount  so  advanced, 

8.  Objections  to  the  form  or  mode  of  rating 
cannot  be  made  by  a  party  proceeded  against 
in  an  action  of  debt,  if  such  party  might 
have  appealed. 

This  was  an  action  of  debt,  brought  by 
the  plaintiff,  as  treasurer  to  the  commit* 
sioners  appointed  under  an  act  of  parliament 
lor  paving,  cleansing,  lighting,  and  watching, 
the  town  and  parish  of  Woolwich,  in  the 
county  of  Kent;  and  removing  and  pre- 
venting nuisances  therein;  for  the  better 
relief  and  employment  of  the  poor ;  for 
providing  an  additional  burial  ground ;  and 
for  regulating  the  market  of  the  said,  town 
and  parish,  against  the  company  of  pro- 
prietors of  the  Kent  Water  Works,  to  re- 
cover 1391/.  16*.  2d.,  being  the  amount  of 
thirty-five  assessments  made  by  the  commis- 
sioners under  the  above-mentioned  act  of 
parliament,  upon  the  defendant,  for  the  re- 
lief of  the  poor  of  the  parish  of  Woolwich, 
in  the  county  of  Kent,  and  for  paving, 
cleansing,  lighting,  and  watching  the  town 
and  parish  of  Woolwich ;  and  also  of  six 
assessments  made  by  the  said  commission- 
ers for  similar  purposes ;  and  also  for  de- 
fraying the  expenses  of  erecting  a  new 
house  of  correction,  and  court-houses,  for 
the  county  of  Kent.  The  cause  was  tried 
at  the  Lent  Assizes,  1826,  and  the  jury 
found  a  verdict  for  plaintiff,  damages  1331/. 
His.  2d.  subject  to  the  opinion  of  this  Court 
upon  the  following 

CASE. 

By  an  act  of  parliament  passed  in  the 
47th  Geo.  3.  sess.  2.  cap.  Ill,  certain  com- 
missioners were  appointed  for  carrying  the 
said  act  into  execution;  and,  amongst 
others,  the  churchwardens  for  the  time 
being  of  the  parish  of  Woolwich.  And  by 
the  7  th  section  of  that  act,  it  is  provided 
that  all  powers  and  authorities  thereby 
given  to  the  said  commissioners,  should, 
and  might  be  executed  by  the  major  part  of 
them  assembled  at  any  meeting  held  in  pur- 
suance of  the  act,  not  being  less  than  thir- 
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teen,  except  where  otherwise  directed  by 
the  act. 

And  by  the  11th  section,  it  was  enacted, 
that  the  said  Commissioners  might,  and 
they  were  thereby  empowered,  at  any  meet- 
ing at  which  not  less  than  thirteen  commis- 
sioners should  be  present,  by  writing,  under 
their  hands,  to  appoint  a  treasurer  or  trea- 
surers, clerk  or  clerks,  and  a  collector  or 
collectors  of  the  rates,  and  other  officers. 

And  by  the  13th  section,  it  was  enacted, 
that  whenever  any  action  should  be  brought, 
by  the  order  of  the  said  commissioners, 
against  any  person  or  persons,  by  virtue  or 
in  pursuance  of  this  act,  the  same  might  be 
brought  in  the  name  of  the  treasurer  or 
clerk. 

And  by  the  16th  and  17th  sections,  it  was 
further  enacted,  that  the  said  commissioners 
shall  at  any  of  their  meetings,  to  be  held  in 
pursuance  of  this  act,  settle  and  ascertain 
the  several  sum  or  sums  of  money  respec- 
tively necessary  to  be  raised  for  the  relief, 
maintenance,  regulation,  and  employment  of 
the  poor  of  the  said  parish,  and  also  for 
paving,  cleansing,  lighting,  and  watching, 
the  streets,  lanes,  &c. ;  providing  a  burial 
ground,  and  the  several  other  purposes  of 
this  act,  and  shall,  and  they  are  hereby  re- 
quired, to  make  and  sign  one  or  more  rate 
or  assessment,  rates  or  assessments,  not  ex- 
ceeding the  amount  of  the  respective  sums 
so  settled  and  ascertained  upon  all  and 
every  the  person  or  persons,  who  do  and 
shall  inhabit,  hold,  occupy,  possess,  or  enjoy 
any  land,  house,  shop,  warehouse,  or  other 
building,  tenement,  or  hereditament,  within 
the  said  parish. 

Provided  nevertheless,  and  be  it  further 
enacted,  that  in  case  the  said  commissioners 
shall  think  it  necessary  and  proper,  that  the 
said  rates  should  be  equal  pound  rates,  it 
shall  be  lawful  for  the  said  commissioners 
to  order  the  said  rates  to  be  equal  pound 
rates. 

By  the  23rd  section  it  was  further  enacted, 
that  in  case  any  person  or  persons  rated  or 
assessed,  &c  shall  refuse  or  neglect  to  pay 
such  rate  or  assessment  for  the  space  of 
twenty-one  days  after  personal  demand,  or 
demand  in  writing  by  the  collector  under  his 
hand,  and  left  at  the  last  or  usual  place  of 
abode  of  such  person  or  persons,  or  on  the 
premises  charged  with  the  rate,  it  may  be 
lawful  for  any  one  or  more  justice  or  jus- 


tices to  summon  such  defaulter,  and  to  au- 
thorize the  said  collector  to  levy  such  rate 
and  all  arrears  thereof  by  distress ;  or  it 
shall  and  may  be  lawful  for  the  said  com- 
missioners to  recover  the  same  by  action  of 
debt  or  on  the  case. 

By  the  92nd  section,  it  was  enacted, 
<fl  that  the  present  overseers  of  the  poor  of 
the  said  parish,  shall  continue  to  be  over- 
seers for  the  remainder  of  the  year  1807, 
and  until  two  other  overseers  shall  be  ap- 
pointed to  succeed  them,"  provided  always 
that  such  overseers  shall  in  all  cases  account 
to,  and  be  liable  to  the  control,  orders,  and 
directions  of  the  said  commissioners  at  all 
and  every  of  their  meetings  to  be  held  in 
pursuance  of  this  act. 

By  the  106th  section  it  is  provided,  that 
if  any  person  or  persons  shall  think  them- 
selves aggrieved  by  any  rate  or  rates,  &c 
such  person  or  persons  may  complain  to  the 
commissioners,  and  if  they  be  not  satisfied 
with  the  determination  of  the  commissioners, 
may  appeal  to  the  next  general  Quarter 
Sessions.  The  same  right  of  appeal  is  abo 
given  by  this  section,  should  any  person  or 
persons  consider  themselves  aggrieved  by 
the  determination  of  any  justice  or  justices 
of  the  peace,  or  by  any  bye-laws,  rules,  &c 
made  by  the  commissioners ;  and  such  ap- 
pellants are  required  to  enter  into  a  recog- 
nizance in  the  sum  of  202.  with  two  sureties 
in  the  sum  of  10/.  each,  to  prosecute  such 
appeal. 

By  the  48  Geo.  3.  cap.  146,  for  supply- 
ing the  town  of  Woolwich  with  water,  the 
commissioners,  or  any  seven  of  them,-  are 
empowered  to  raise  water  from  a  certain 
field  in  the  parish  of  Charlton,  to  convey 
and  distribute  the  same  through  the  town 
and  parish,  &c,  to  purchase  grounds,  and 
make  reservoirs,  and  to  erect  such  works 
as  are  necessary  for  the  object  of  the  act 
By  the  6th  section  they  are  authorized  to 
borrow  from  time  to  time  any  sum  not  ex- 
ceeding 1 4,000/.  upon  the  credit  and  secu- 
rity of  the  rates.  By  the  10th  section  they 
are  to  supply  the  inhabitants  with  tfater  at 
sums  not  exceeding  certain  rates  therein 
specified  ;  and  by  the  1 1th  section  they  are 
authorized  to  agree  with  certain  other  par- 
ties upon  what  terms  they  shall  be  supplied. 

By  the  12th  section,  it  is  enacted,  that  in 
case  any  surplus  shall  at  any  time  arise  of 
the  said  rates  or  assessments*  after  paying 
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the  interest  of  the  money  borrowed,  and 
the  expenses  of  carrying  the  act  into  exe- 
cution, the  same  shall  be  applied  towards 
the  relief,  maintenance,  and  support  of  the 
poor  of  the  parish  of  Woolwich,  in  such  man* 
ner  as  the  said  commissioners,  or  any  seven 
of  them  shall  think  proper. 

By  the  49  Geo.  3.  cap.  189,  the  company 
of  proprietors  of  the  Kent  Water-works 
was  incorporated. 

By  the  51  Geo.  3.  c.  145,  this  company 
is  empowered  to  supply  the  parish  of  St. 
Mary,  Woolwich,  with  water ;  and  by  the 
same  act,  the  commissioners  or  any  three  or 
more  of  them,  under  47  Geo.  3.  c.  Ill,  and 
48  Geo.  3.  c.  146,  are  empowered  to  sell 
and  convey,  and  the  company  to  purchase, 
a  certain  parcel  of  land  therein  specified, 
and  all  the  interest  of  the  said  commis- 
sioners in  certain  springs  of  water,  arising  or 
flowing  in  certain  fields  in  the  parish  of  Charl- 
ton ;  and  it  is  thereby  declared,  that  upon 
such  purchase,  it  shall  be  lawful  for  the  said 
company  to  use  the  said  land  and  the  said 
springs  for  the  purposes  of  the  act  49  G.  3. 
c.  189,  and  of  the  present  act,  in  such  and 
the  like  manner  as  the  said  commissioners 
could  or  might  have  used  or  enjoyed  the 
same  prior  to  the  making  of  any  such  con- 
veyance or  assignment.  By  indenture 
bearing  date  8th  November  1811,  the  inte- 
rest of  the  commissioners  in  the  springs  of 
water  mentioned  to  arise  in  the  said  fields, 
of  which  lands  a  lease  was  granted  to  the 
commissioners  on  the  1st  November  1808, 
for  the  term  of  99  years,  at  the  yearly  rent 
of  105/.  was  pursuant  to  the  last-mention- 
ed act  assigned  to  the  company,  in  conside- 
ration of  the  sum  of  2,625/. :  the  purchase 
of  the  land  mentioned  having  been  by  mu- 
tual consent  abandoned. 

This  action  was  commenced  on  the  17th 
of  October  1825,  in  the  name  of  George 
Cortis,  as  the  treasurer  to  the  commis- 
sioners, against  the  said  company  of  pro- 
prietors, under  the  following  circumstances. 

At  a  general  meeting  of  the  commis- 
sioners, duly  held  on  the  7th  of  October 
1823,  it  was  resolved,  that  the  Company  of 
proprietors  of  the  Kent  Water-works  should 
be  proceeded  against  for  rates  in  arrear,  if 
Mr.  Nokes  (who  was  solicitor  to  the  com- 
missioners,) with  the  advice  of  counsel, 
should  be  of  opinion,  that  the  parish  could 
maintain  an  action.  The  opinion  of  counsel 
Svppl.  18*7. 


was  obtained,  and  the  solicitor  to  the  com* 
missioners  afterwards  brought  the  present 
action  by  their  advice.  At  the  time  the  re- 
solution was  made  in  1823,  Mr.  Thomas 
Hideout  was  the  treasurer  to  the  commis- 
sioners ;  but  before  the  action  was  com- 
menced, Mr.  Cortis  had  been  appointed  the 
treasurer,  and  was  so  at  the  time  of  its 
commencement,  before  which  period,  (viz. 
on  the  17th  of  May  1825,)  the  solicitor  to 
the  commissioners  having  reported  that  a 
certain  advance  of  money  would  be  neces- 
sary for  obtaining  an  original  writ,  in  order 
to  commence  the  action,  and  for  other  ex- 
penses, the  commissioners,  on  the  17  th  of 
May  1825,  advanced  him  the  sum  of  50/. 
for  those  purposes. 

Mr.  Budgin  and  Mr.  Cortis  acted  as 
treasurers  from  the  2nd  day  of  May  1825, 
under  a  resolution  of  the  commissioners  for 
that  purpose ;  and  the  appointment  of  Mr. 
Cortis  as  treasurer  took  place  on  the  14th  of 
June  1825,  when  seventeen  commissioners 
were  present,  which  appointment  was  made 
in  writing,  and  signed  by  twelve  of  those 
commissioners. 

The  first  assessment  sought  to  be  re- 
covered in  the  action  was  made  on  the  1st 
of  August  1815,  and  in  the  following 
manner : — 

"  At  a  general  meeting  of  the  commis- 
sioners, on  the  27th  day  of  June  1815,  it 
was  resolved,  and  adjudged,  and  deemed 
necessary,  to  raise  a  sum  not  exceeding 
1,300/.  for  the  use  of  the  poor,  and  a  sum 
not  exceeding  500/.  for  the  highways;  and 
the  same  to  be  raised  by  a  rate  of  1  Id.  in 
the  pound  for  the  poor,  and  3d.  in  the  pound 
for  the  highways." 

In  pursuance  of  this  resolution,  a  rate 
was  prepared,  and  the  assessment  made  at 
1  Id.  in  the  pound  for  the  poor,  and  3d.  in 
the  pound  for  the  highways ;  and  at  a  sub- 
sequent meeting  of  the  commissioners,  duly 
assembled  on  the  1st  of  August  1815,  the 
rate  thus  prepared  was  read  over,  and  duly 
signed  by  them,  in  compliance  with  a  reso- 
lution then  entered  into  for  the  purpose. 
The  title  of  the  rate  was  as^follows  : — 

A  rate  or  assessment  made  the  1st  day  of 
August  1815,,  under  and  by  virtue  of  an  act 
of  parliament,  made  and  passed  in  the  47th 
year  of  the  reign  of  his  present  Majesty, 
intituled — (setting  forth  the  title  of  the  act) 
upon  all    and  every   person  and  persons 
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holding,  occupying,  possessing,  or  enjoying 
lands,  houses,  shops,  warehouses,  or  other 
buildings,  tenements,  and  hereditaments, 
within  the  said  town  and  parish,  as  well  for 
the  relief,  &c.  of  the  poor,  as  also  for 
paving,  cleansing,  lighting,  and  watching 
the  streets,  &c.  within  the  said  town  and 
parish  of  Woolwich ;  such  rate  or  assess- 
ment being  at  11  d.  in  the  pound  for  the  re- 
lief, &c.  of  the  poor,  and  the  further  sum 
of  Sd.  in  the  pound  for  such  paving,  clean- 
sing, lighting,  and  watching  as  aforesaid, 
making  in  the  whole,  the  sum  of  1*.  2d, 
in  the  pound,  and  being  for  three  months 
to  Midsummer-day  1815. 

The  assessment  on  the  company  of  pro- 
prietors of  the  Kent  Water-works  amount- 
ed to  24/.  7s.  Sd. 

And,  after  apportioning  the  different  as- 
sessments, the  rate  is  thus  concluded : — 

*'  We  whose  names  are  hereunto  sub- 
scribed, commissioners,  amongst  others,  for 
carrying  into  execution  the  act  of  parlia- 
ment mentioned  in  the  title  or  introductory 
part  of  this  rate  or  assessment,  having  pre- 
viously adjudged,  settled,  and  ascertained  it 
to  be  necessary  to  raise  a  sum  not  exceed- 
ing 1 ,300/.  for  the  relief,  &c.  of  the  poor  of 
the  said  town  and  parish,  and  a  sum  not 
exceeding  500/.  for  paving,  &c,  have  rated 
and  assessed,  upon  all  and  every  person 
and  persons  in  such  rate  and  assessment 
named,  for  the  purposes,  and  in  the  pro- 
portions, expressed  and  set  forth  in  the  said 
title  or  introductory  part  of  this  rate  or  as- 
sessment, the  several  sum  and  sums  of 
money  set  opposite  to  his  or  their  respective 
names,  as  witness  our  hands  the  said  1st  of 
August  1815." 

All  the  subsequent  rates  for  the  use  of 
the  poor,  and  for  the  highways  only,  to 
July  1825  inclusive,  were  made  with  simi- 
lar formality,  and  had  similar  titles  and 
conclusions. 

The  aggregate  amount  of  these  several 
rates,  being  35  in  number,  upon  the  defen- 
dants, was  1,129/.  12*.  2d. 

On  the  1st  of  August  1815,  an  assess- 
ment of  1  Id.  in  the  pound  on  the  actual 
rental  of  the  parish  of  Woolwich  was  made, 
amounting  to  1,371/.  14*.,  and  an  assess- 
ment of  3d.  in  the  pound  for  the  highways 
was  made,  amounting  to  374/.  2s. ;  making 
together  1,745/.  16*.  the  sum  which  would 
have  been  raised  if  the  whole  had  been  col- 


lected; but  the  sums  actually  collected 
under  the  two  assessments,  and  which  were 
jointly  collected,  amounted  to  1,4501.  only. 

A  similar  occurrence  took  place,  with  re- 
spect to  that  part  of  the  rate  which  was 
made  for  the  use  of  the  poor  in  October 
1815  :  the  sum  to  be  raised  was  not  to  ex- 
ceed 1,300/.  and  to  be  raised  by  a  rate  of 
lid.  in  the  pound ;  but  the  assessment  of 
lid.  in  the  pound  upon  die  actual  rental  of 
the  parish  at  that  time,  would,  if  the  whole 
sum  assessed  had  been  collected,  have 
amounted  to  1,805/.  9d. ;  but  the  money 
actually  collected  under  that  assessment, 
fell  short  of  1,300/. 

The  assessment  upon  the  defendant  in 
August  1815,  was  24/.  Is.  84. ;  and  in  Oc- 
tober 1815,  24/.  Is.  Sd.  ■ 

These  objections  apply  also  to  the  rates 
of  the  22nd  of  October  1822  ;  the  21st  of 
January  ;  the  11th  of  March ;  the  15th  of 
July;  the  30th  of  September  1829;  and 
the  6th  of  t January  1824;  upon  each  of 
which  rates  the  sum  assessed  would,  if  the 
whole  had  been  collected,  have  exceeded 
the  sums  mentioned  in  the  resolutions ;  but 
the  money  actually  collected  fell  short  of 
those  sums  in  every  instance,  in  conse- 
quence of  houses  being  assessed  which 
turned  out  to  have  been  untenanted;  of 
tenants  leaving  the  parish  before  the  rale 
was  collected,  and  'of  other  persons  being 
excused  on  account  of  poverty. 

The  assessment  upon  the  defendants  m 
October  1822,  was  31/.  10*.;  in  January 
1823,  31/.  10*.;  in  March  1823,  27/.;  in 
July  1823,  27/. ;  in  September  1823,  31/. 
10*.;  and  in  January  1824,  31/.  10*. 

In  addition  to  the  above-mentioned  thirty- 
five  rates,  there  were  six  other  rates,  for 
the  use  of  the  poor  and  for  the  highways, 
each  of  which  included  a  gaol-rate.  The 
portions  of  these  six  rates  charged  upon  the 
defendants,  applicable  to  the  gaol,  amount- 
ed to  57/.  ISs. 

The  gaol  rates  were  made  under  the  fol- 
lowing powers,  and  in  the  manner  herein- 
after stated. 

By  the  statute  of  54  Geo.  3.  cap,  104, 
"  An  act  for  enabling  the  Justices  of  the 
peace  for  the  county  of  Kent,  to  hold  a 
General  Sessions  annually,  or  oftener,  for 
levying  and  applying  the  rates  and 
diture  of  the  said  county,  and  to  alter 
amend  an  act  made  in  the  49th  Geo,  3.  fiat 
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regulating  the  rates  of  the  said  county/' — 
it  is  enacted,  [sec.  13.]  "  that  the  Justices  of 
the  Peace  for  the  said  county,  assembled  at 
the   General  Session  to  be  holden  for  the 
said  county  in  pursuance  of  this  act,  shall 
yearly,  and  every  year,  until  all  the  charges 
and  expenses  of  building  and  completing 
the  gaol,  house  of  correction,  and  court- 
houses, incurred  and  to  be  incurred  si  nee 
the  last  Easter  Quarter  Sessions,  shall  be 
paid  and  satisfied,  assess  and  tax  a  special 
county  rate  for  the  payment  of  such  charges 
and  expenses,  on  all  and  every  parish,  town- 
ship, liberty,  &c.  in  the  said  county,  within 
their  respective  divisions,  now  contributing, 
or  liable  to  contribute  to  the  ordinary  county 
rate,  at  a  sum  not  exceeding  the  sum  of  6d. 
in  the  pound  over  and  above  the  ordinary 
county  rate,  by  one  or  more  rates  in  each 
year  on  the  rental  at  which  each  parish, 
township,  liberty,  &c.  shall  be  rated,  taxed, 
and  assessed,  to  the  ordinary  county-rate. 
And  the  said  special  rate'  shall  be  collected, 
levied,  and  recovered  in  like  manner,  and  by 
such  ways  and  means,  and  under  such  pen- 
alties, as  any  county  rate  may  be  collected, 
levied,  and  recovered,  in  the  county  of  Kent 
And  the*  overseer  and  overseers  of  every 
parish,  township,  or  place,  maintaining  its 
own  poor,  within  the  said  county  of  Kent, 
shall  and  may,  and  is,  and  are,  hereby  au- 
thorized and  empowered,  to  levy  and  raise 
such  rate  in  like  manner,  and  by  such  ways 
and  means,  and  under  such  penalties,  as  any 
poor  rate  is  now  by  law  collected.     Pro- 
vided always,  that  every  tenant  or  occupier 
paying  such  rate  as  aforesaid,  may  deduct 
and  detain  out  of  the  rent  payable  to  his  or 
her  landlord  or  landlords  for  the  premises, 
in  respect  of  which  such  rate  is  payable, 
one-half  part  of  the  full  amount  of  such 
rate :  it  being  the  intent  and  meaning  of 
this  act,  that  the  half  of  such  rate,  except 
as  hereinafter  is  excepted,  shall  be  borne  by 
the  landlord.    And  every  landlord  is  hereby 
required  to  allow  and  make  such  respective 
deductions  accordingly." 

The  Justices  of  the  Peace  being  duly  as- 
sembled at  a  General  Session,  in  pursuance 
of  the  provisions  of  this  statute,  did  on  the 
5  th  of  July  1814,  assess  and  tax  a  special 
county  rate,  upon  every  parish,  and  other 
place  in  the  said  county,  within  their  re- 
spective divisions,  at  the  rate  of  3d.  per 
pound  upon  the  rental  of  each  parish  and 


place:    the  sum  in   which   the   parish  of 
Woolwich  was  assessed  amounting  to  276/. 
IS s.  Cd. 

The  entry  made  in  the  county  books  con- 
tained the  following  directions  relative  to 
the  payment  of  the  said  rate. — 
'  And  the  Court  doth  order,  that  the  said 
several  sum  and  sums  of  money  so  assessed, 
on  the  said  several  and  respective  towns, 
parishes,  and  places,  shall  be  paid  out  of 
the  money  collected,  or  to  be  collected,  for 
the  poor  of  such  parish  or  place  by  the 
churchwardens  and  overseers  for  the  time 
being,  of  each  and  every  the  said  parishes 
and  places  assessed,  to  the  high  constable 
of  the  respective  hundreds  and  divisions, 
wherein  such  parishes  or  places  shall  be, 
within  the  space  of  thirty  days  after  demand 
thereof  shall  be  made  in  writing,  to  be  given  to 
the  said  churchwardens  and  overseers  of  the 
poor,  &c.  And  in  case  such  churchwardens 
or  overseers  of  the  poor,  or  any  of  them, 
shall  neglect  or  refuse  to  pay  the  said  sum 
or  sums  of  money  hereby  assessed  on  such 
parishes  or  places,  after  demand  made  as 
aforesaid,  then  such  high  constable  or  high 
constables  shall  levy  the  same  by  distress 
and  sale  of  the  goods  and  chattels  of  such 
churchwardens  or  overseers,  &c.  by  warrant 
under  the  hands  and  seals  of  any  two  or 
more  of  his  Majesty's^ ustices  of  the  Peace, 
residing  in  or  near  such  parish  or  place,  re- 
turning the  overplus  if  any  be,  after  deduct- 
ing the  money  assessed,  and  the  charges  of 
distress  and  sale,  to  the  owner  or  owners ; 
which  warrant,  or  warrants,  the  said  high 
constables  are  to  apply  for  with  all  conve- 
nient speed  after  such  refusal  or  neglect  as 
aforesaid.  And  this  court  doth  further 
order,  that  in  case  no  rate  is,  or  shall  be 
made  for  the  relief  of  the  poor,  in  any  one 
or  more  of  the  parishes,  townships  or  places 
aforesaid,  that  the  sum  and  sums  assessed 
by  this  order  on  such  parish,  township  or 
place,  where  no  such  rate  is  or  shall  be  made 
for  the  purposes  aforesaid,  shall  be  rated  and 
levied  thereon  by  the  petty  constables  or  con* 
stable,  or  other  peace  officer,  of  or  belong- 
ing to  the  same,  in  such  manner  as  money 
for  the  relief  of  the  poor  is  by  law  to  be 
rated  and  levied ;  which  money  so  to  be 
rated  and  levied,  shall  be  paid  by  such 
petty  constable  or  other  peace  officer,  to  the 
respective  high  constable  of  the  hundred, 
division  or  liberty,  wherein   such  parish. 
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township  or  place  doth  lie,  and  shall  be  de- 
manded of,  paid  by,  or  levied  on  such  petty 
constable,  or  other  peace  officer,  in  the 
same  manner  as  the  rates  are  hereinbefore 
directed  to  be  demanded  of,  paid  by,  or 
levied  on  the  churchwardens  or  overseers  o/ 
the  poor ;  and  if  such  petty  constable,  or 
other  peace  officer,  shall  pay  such  sum  so 
assessed,  before  the  same  shall  be  by  him  so 
rated  or  levied  as  aforesaid,  that  he  may 
afterwards  rate  and  levy  the  same,  or  this 
court  will  order  and  direct  the  said  sum  to 
be  allowed  out  of  the  constables',  or  other 
rate  made  or  to  be  made,  on  such  parish, 
township  or  place.  The  order  then  di- 
rected the  money  collected  by  the  high 
constables  to  be  paid  over  to  the  county 
treasurer. 

On  the  20th  of  January  1815,  a  similar 
assessment  of  276/.  13*.  id.  was  made  on 
the  parish  of  Woolwich,  being  at  the  rate 
of  3d.  in  the  pound,  on  their  estimated  ren- 
tal, according  to  the  statute  ;  and  a  similar 
entry  was  made  in  the  county  books. 

On  the  23d  of  October  1815,  a  similar 
assessment  of  1 84/.  9*.  was  made  on  the 
parish  of  Woolwich,  being  at  the  rate  of  2rf. 
in  the  pound  on  their  estimated  rental,  ac- 
cording to  the  provisions  of  the  statute ; 
and  a  similar  entry  \jas  made  in  the  county 
books. 

Each  of  these  several  sums  of  276/.  13*. 
6</.  and  184/.  9*.  was  paid  out  of  the  monies 
raised  for  the  relief  of  the  poor,  under  the 
above-mentioned  act  of  the  47  Geo.  3. 
sess.  2.  c.  1 1 1 ,  by  the  treasurer  to  the  com- 
missioners, acting  under  that  statute,  to  the 
high  constable  of  the  hundred,  and  by  him 
paid  to  the  county  treasurer,  at  the  Quarter 
Sessions  next  after  the  times  of  the  respec- 
tive assessments. 

At  a  general  meeting  of  the  commission- 
ers, acting  under  the  provisions  of  the  said 
statute  of  the  47th  Geo.  3.  sess.  2.  c.  Ill, 
duly  holden  in  pursuance  thereof,  on  the 
5th  day  of  January,  1816, — 

It  was  resolved,  and  it  is  adjudged  and 
deemed  necessary  to  raise  a  sum  not  ex- 
ceeding 800/.  for  the  use  of  the  poor ;  a 
sum  not  exceeding  400/.  for  the  high- 
ways; and  a  sum  not  exceeding  800/. 
for  defraying  the  expenses  of  the  gaol  and 
court-houses  ;  and  that  a  rate"  be  immedi- 
ately made  for  those  purposes,  at  6rf.  in  the 
pound  for  the  poor ;  6d.   in  the  pound  for 


the  new  gaol,  and  3d.  in  the  pound  for 
paving,  &c.  In  pursuance  of  this  resolu- 
tion an  assessment  and  a  rate  were  duly 
made. 

The  assessment,  which  was  joint  for  the 
poor,  the  highways,  the  gaol,  and  the  court- 
houses, on  the  company  of  proprietors  of 
the  Kent  Water-works,  amounted  to  261 
2#.  6d. 

That  part  of  the  assessment  which  was 
made  for  defraying  the  expenses  of  the 
gaol  and  court-houses,  was  to  repay  the 
several  sums  of  276/.  13*.  6£,  276/.  13/. 
6tf.  and  184/.  9*.,  amounting  together  to 
737/.  1 6*.  which  had  been  paid  over,  as 
before  mentioned,  to  the  treasurer  for  the 
county  of  Kent. 

An  assessment  of  6d.  in  the  pound  on  the 
actual  rental  of  the  parish  of  Woolwich  in 
January  1816,  would,  if  the  proceeds  had 
all  been  collected,  have  produced  the  sum 
of  761/.  2*.  Sd. ;  but  the  amount  of  the  sums 
collected  was  only  679/.  5*.,  and  it  was  im- 
possible in  the  parish  to  collect  the  whole  of 
any  assessment 

The  Justices  of  the  Peace  for  the  county 
made  similar  assessments  and  orders  upon 
the  parish  of  Woolwich,  two  each  year,  be- 
tween the  date  of  their  last-mentioned  order 
and  the  23d  of  April  1822  ;  which  assess- 
ments were  severally  paid  from  the  poor- 
rates  within  the  time  required ;  the  sums  so 
paid  being  replaced  by  a  parish  rate  made 
in  the  ensuing  year,  in  the  same  manner  as 
the  foregoing  rate.  In  every  instance  how- 
ever, the  amount  collected  for  the  gaol 
rates  exceeded  that  which  had  been  paid  to 
the  county  treasurer.  No  parish  rate  was 
made  to  reimburse  the  payment  for  the  last 
assessment,  as  there  then  remained  in  the 
hands  of  the  commissioners  a  balance  of 
589/.  in  respect  of  the  gaol  rates,  which 
they  applied  to  the  use  of  the  poor.  Hie 
rental  of  the  parish  of  Woolwich  was  vari- 
able, between  the  9th  of  April  1816,  and 
the  3d  of  November  1818,  between  the 
sums  of  30,563/.  and  23,476/. 

The  company  of  proprietors  of  the  Kent 
Water-works  were  in  the  occupation  and 
enjoyment  of  valuable  property,  of  suffi- 
cient value,  situated  within  the  parish,  at 
the  time  the  first  assessment  was  made  upon 
them,  and  have  been  ever  since.  About 
eight  years  ago  there  was  a  house  within 
the  parish  belonging  to  the  company,  which 
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was  used  as  their  office,  and  in  which  their 
engineer  resided. 

fiy  the  9th  section,  43  Geo.  3.  c.  1 89, 
the  first  general  assembly  of  the  company 
is  directed  to  be  held,  at  a  time  and  place 
therein  specified,  and  future  general  assem- 
blies to  be  held  on  the  first  Tuesday  in  the 
months  of  May  and  November  in  every  year, 
at  such  place  as  shall  have  been  appointed 
at  the  preceding  assembly,  when  it  shall  be 
the  duty  of  the  committee  of  the  company 
to  report  all  proceedings,  the  state  of  the 
undertaking,  &c. 

By  the  51st  Geo.  3.  c.  145.  ss.  28  &  29, 
the  times  of  holding  the  general  assemblies 
are  altered,  but  the  other  regulations  with 
respect  to  those  assemblies  are  continued  in 
force. 

At  a  general  assembly  of  the  company, 
duly  convened  and  held  under  these  statutes, 
the  collector  appointed  by  the  Woolwich 
commissioners  under  the  47  Geo.  8.  sess.  2« 
c.  Ill,  personally  served  upon  the  chair- 
man, publicly  at  the  meeting,  the  following 
written  demands,  under  the  hand  of  the  said 
collector.— 

I  do  hereby  demand  of  you,  the  company 
of  proprietors  of  the  Kent  Water- works,  the 
payment  of  the  several  sums  of  money 
hereinafter  mentioned,  being  the  several 
amounts  of  the  several  rates  and  assess- 
ments mentioned  in  the  schedule  subjoined, 
assessed  upon  you  for  the  purposes  therein 
mentioned  by  the  commissioners  duly  au- 
thorized for  those  purposes,  dated  this  5th 
day  of  Sept.  1825. 

To  the  company  of  proprietors 
of  the  Kent  Water- works. 

(Signed  by  the  Collectob.) 

The  schedule  referred  to  in  the  demand, 
contained  various  assessments  made  from 
August  the  15th,  1815,  to  March  the  30th, 
1822  inclusive.  • 

There  were  in  this  schedule  six  rates  at 
6rf.  in  the  pound  for  the  new  gaol ;  and  the 
total  amount  of  all  the  rates  demanded,  as 


it  appeared  at  the  foot  of  the  schedule,  was 
1,178/.  16*.  2dL 

Other  demands,  according  to  schedules, 
containing  rates  to  the  poor,  and  for 
paving  and  watching,  to  the  number  of  five, 
and  applicable  to  a  period  from  July  1824 
to  July  1825,  were  also,  at  that  time, 
served  on  the  chairman,  in  the  same  manner 
as  the  foregoing :  and  similar  demands  in 
writing  were  served  by  the  collector  to  the 
said  commissioners  upon  the  chairman,  at  the 
general  assemblies  of  the  Kent  Water-works, 
duly  holden  at  the  same  place,  six  several 
times,  vis.  at  each  half-yearly  meeting  of 
the  said  general  assemblies,  between  the 
years  1821  and  1825. 

And  in  the  year  1816,  a  similar  demand 
in  writing  under  the  hand  of  the  collector  to 
the  Woolwich  commissioners,  was  pasted  on 
a  board  which  was  fixed  upon  the  premises 
of  the  said  company  at  Woolwich:  and 
similar  demands  were  pasted  on  boards 
placed  on  their  premises,  and  also  fixed  upon 
the  pipes  belonging  to  the  Company,  on  the 
7th  of  March  1825,  and  again  on  the  8th 
of  September  1825,  of  die  same  rates 
which  had,  on  the  5th  of  September  1825, 
been  demanded  of  the  company* 

In  the  several  rates  made  on  the  1st  of 
August  1815,  and  subsequently,  until  the 
80th  of  March  1824,  inclusive,  the  assess- 
ment was  in  form  thus : — "  The  company  of 
proprietors  of  the  Kent  Water-works :"  the 
amount  of  their  assessment  was  then  placed 
opposite,  except  that  three  rates  made  in 
January  14,  April  23,  and  August  19,  1817, 
were  in  the  following  form  : — 


The  company  of  propri- 
etors of  the  Kent  Water- 
works, including  their 
house  at  Greensend,  rated 
at  18/.  and  occupied  by 
Mr.  Weir, 


,  £  ' •  <*•   £  ••  d. 
418  0  0-36  11  6 


The  three  last-mentioned  assessments  on 
the  said  company  amounted  to  130/.  125. 

In  the  last  five  rates,  viz.  those  of  27th 
July  1824,  to  July  12,  1825  inclusive,  the 


•  Form  of  the  Schedule  referred  to. 


Year. 


Month. 


For  the 
Poor,  in  the 

£ 


For  Paving  and 
Watch,  in  the 

£ 


For  the  New 
Gaol,  in  the 

£ 


Rental. 


Aifleasment. 
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premises  for  which  the  company  were  rated 
are  inserted  in  the  rates  as  follows : — 


The  company  of  proprietors  of 
the  Kent  Water-works,  for  and  in 
respect  of  a  close  or  parcel  of  land, 
called  Bowaker-fieid,  with  the 
Reservoir  therein,  21. 

A  close  or  parcel  of  land  con-* 
tiguoos  to  Jackson's-lane,  with  the 
Reservoir  therein,  U. 

The  pipes  for  conveyance  of 
water,  leading  to  and  from  the  said 
closes  and  reservoirs,  and  in  the 
highway,  streets,  lanes,  and  other 
places,  in  the  said  parish,  for 
supplying  the  inhabitants  of  the 
said  parish  with  water,  367& 


£ 

360 


27 


The  five  last-mentioned  assessments  on 
-the  company  amounted  to  158/. 

The  company  did  not  appeal  against  any 
of  the  above-mentioned  forty-one  assess- 
ments, under  the  provisions  of  the  105th 
eection  ef  the  47  Geo.  3.  seas.  £.  c.  111. 

The  questions  for  the  determination  of 
the  Court  are, — 

First — Whether  the  defendants  are  liable, 
within  the  meaning  of  the  statutes,  to  be 
rated  to  all  or  to  any  of  the  several  rates. 

Second— Whether  the  plaintiff  was  duly 
appointed  treasurer,  twelve  commissioners 
only  having  signed  the  appointment,  al- 
though seventeen  were  present :  and  whether 
the  present  action  is  maintainable  in  the 
name  of  the  plaintiff. 

ThxrA— Whether  a  sufficient  demand  of 
all,  or  any  of  the  rates,  has  been  made  upon 
the  defendants. 

Fourth — Whether  all,  or  any  of  the  rates 
are  valid,  or  can  be  supported,  with  respect 
to  the  present  defendants. 

Fifth — Whether  the  commissioners  had 
any  authority  to  levy  the  gaol-rates ;  and  if 
they  had,  whether  all,  or  any  of  such  rates 
are  good  and  valid  in  law  :  and  whether,  if 
the  commissioners  had  authority  to  levy 
such  rates,  they  have  exceeded  such  au- 
thority by  levying  larger  sums  than  were 
paid  over  to  the  treasurer  of  the  county, 
and  by  applying  the  surplus  in  aid  of  the 
poor-rate. 

Sixth — Whether,  with  reference  to  the 
above  question,  the  plaintiff  is  entitled  to 
recover  the  whole  sum  of  ISSU.  16*.  2<£ 
or  any,  and  if  any,  what  part  thereof. 


The  case  was  now  argued  by  Mr.  Erode- 
rick  in  support  of  the  rate,  and  Mr*  Holland 
for  the  defendants. 

Mr.  Broderick. — The  first,  and  moat  ma- 
terial question,  which  goes  to  the  whole  of 
the  action,  is,  whether  die  company  of  pro- 
prietors are  within  the  meaning  of  the  Wool- 
wich act,  (47  Geo.  3.  s.  2.  c  111.)  and  are 
liable  to  be  rated.  It  is  objected,  that  the 
company  has  been  created  since  that  act; 
that  the  words  in  it  do  not  extend  to  them ; 
and,  it  is  said,  that  the  appeal  clause  sus- 
tains those  objections.  Now  that  section, 
the  106th,  directs  that  any  person  or  per- 
sons who  may  be  dissatisfied,  shall  make 
application  first  to  the  commissioners,  and, 
if  no  redress  be  obtained,  may  appeal  to  the 
sessions ;  and  they  are  required  to  enter 
into  a  recognizance  to  prosecute  that  appeal. 
It  will  be  contended  that  tins  corporation 
does  not  come  within  the  meaning  of  the 
words  person  or  persons,  and  was  not  in- 
tended tp  be  included  in  the  act :  but  to 
meet  this  it  is  only  necessary  for  these 
words,  to  read — those  who  inhabit,  hold,  or 
occupy  premises,  and  the  corporation  will 
then  come  within  the  statute  of  Elizabeth, 
as  inhabitants  or  occupiers.  This  appears 
from  The  King  v.  Gardner,  (1)  and  several 
other  cases  collected  in  1  Nolan,  72.  That 
persons  may  mean  corporations  is  also  ma- 
nifest from  2  Ins*  70S,  where  they  are  de- 
clared to  be  within  the  statute  of  bridges,  and 
from  Thursfield  v.  Jones,  (2)  where  a  corpora- 
tion was  held  liable  to  a  church  rate.  By  the 
1 7th  section  then,  on  these  authorities,  they 
are  liable  to  be  rated.  A  further  objection 
is,  that  the  entering  into  recognisances  is 
required,  which  is  what  cannot  be  done  by 
a  corporation ;  and,  therefore,  it  is  sup- 
posed, that  the  legislature  meant  to  exempt 
these  defendants  from  the  operation  of  the 
act.  But  this  reasoning  is  refuted  by  their 
own  act,  49  Geo.  5.  c  189 ;  the  66th  sec- 
tion of  which  subjects  them  to  penalties  far 
nuisances,  and  the  73  rd,  the  appeal  clause, 
actually,  in  nearly  the  same  terms,  requires 
the  parties,  that  is,  the  corporation,  to  enter 
into  recognizances.  The  same  argument, 
indeed,  was  unsuccessfully  used  in  The  King 
v.  Gardner,  to  take  that  corporation  out  of 
the  statute  of  Elizabeth,  because  one  of  the 
remedies  was  imprisonment.    All  the 


f l)  Cowp.  79. 
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on  this  point  may  be  traced  to  a  case  in 
Moore,  68.  pi.  182 ;  but  there  the  recogni- 
zances were  of  a  different  kind,  being  in 
the  nature  of  statute  staple,  or  statute  mer- 
chant,, where  the  immediate  remedy  is 
against  the  person,  and  not  the  goods.  If, 
however,  a  corporation,  of  itself,  cannot  be 
bound  in  a  recognizance,  it  may  by  sureties, 
or  by  attorney ;  and  the  recognizance  might 
have  the  common  seal,  and  would  be 
binding. 

The  second  objection  will  be,  that  there 
has  been  no  such  legal  demand  made  of 
these  rates  as  is  required  by  the  23d  sec- 
tion. A  demand  was  served  by  the  collec- 
tor upon  the  chairman  of  the  company  at  a 
public  meeting.  Formerly  notices  were 
placed  upon  the  pipes  within  the  parish; 
while  there  was  a  house,  were  delivered  there, 
and  then  were  stuck  up  on  the  premises. 
It  is  said,  they  have  not  been  served  at  their 
place  of  abode;  but  this  corporation  has 
none,  except  the  place  where  the  company 
are  empowered  to  meet;  and  there  the  ser- 
vice has  been.  It  might  be  questioned,  in- 
deed, whether  the  act  requires  notice  when 
the  proceeding  is  by  action,  or  is  not  con- 
fined to  those  occasions  when  it  is  by  dis- 
tress :  at  all  events,  ample  notice  has  been 
given ;  and,  as  this  is  merely  matter  of  form, 
it  ought  not  to  be  construed  strictly,  and  in 
such  a  manner  as  may  enable  the  defendants 
through  a  trifling  technicality,  to  escape 
from  a  payment  to  which  in  reason  they  are 
liable. 

The  third  objection  is,  that  the  plaintiff 
was  not  duly  appointed  treasurer.  If  he 
acted  as  such,  it  is  sufficient ;  as  the  only 
object  of  that  part  of  the  act  which  relates 
to  this  point,  was  to  give  a  facility  of  bring- 
ing an  action.  It  is  said,  that  his  appoint- 
ment was  not  good,  because  all  the  commis- 
sioners present  when  it  was  made  did  not 
sign  it.  The  11th  section  empowers  the 
commissioners  at  any  meeting,  at  which  not 
less  than  thirteen  shall  be  present,  by  writ- 
ing to  appoint  a  treasurer :  but  that  section 
is  to  be  taken  in  connexion  with  the  7th, 
which  provides,  that  the  powers  and  autho- 
rities conferred  on  the  whole  may  be  exe- 
cuted by  the  major  part  of  such  a  meeting. 
It  cannot  be  contended  then  that  all  of  the 
thirteen,  or  all  who  may  happen  to  be  present, 
must  sign ;  but  it  is  enough  that  the  ap- 
pointment in  writing  is  made  by  the  majo- 


rity, which  was  here  the  case,  as  twelve 
out  of  seventeen  signed  :  or  if  that  would 
not  satisfy  the  act,  the  plaintiff's  having  been 
treated  as  treasurer,  for  this  purpose,  is 
sufficient. 

The  fourth  question  is,  whether  the  plain- 
tiff has  been  duly  authorized  to  bring  the 
action.  The  facta  stated  in  the  case  fully 
substantiate  that  he  was.  The  solicitor 
was  directed  to  obtain  the  advice  of  counsel 
whether  the  action  could  be  maintained ; 
and  SOL  was  advanced  for  a  special  origi- 
nal :  both  these  are  clear  indications  that 
authority  to  proceed  was  given. 

The  fifth  objection  is,  that  the  commissi- 
oners had  not  legally  ascertained  the  several 
sums  necessary  to  be  raised,  as  required  by 
section  16,  and  therefore  had  no  authority 
to  impose  the  rate.  They  have  said  a  certain 
sum,  not  exceeding  1,900/.  is  necessary  for 
the  relief  of  the  poor,  and  not  exceeding  500/. 
for  the  repair  of  the  highways.  To  this  it  is 
objected  that  a  maximum  amount  must  not 
be  given,  but  the  precise  sum  must  be  as- 
certained and  stated.  But  the  commissioners 
have  done  more  than  giving  a  maximum,  for 
they  have  fixed  the  rates  respectively  at 
UdL  and  $d.  in  the  pound,  which  is  all  the 
precision  that  could  have  been  required  by 
the  act.  In  no  one  instance,  out  of  thirty- 
five,  has  the  full  amount  of  the  maximum 
stated  been  raised,  as  the  sum  assessed 
could  not  at  any  time  be  collected. 

The  sixth  objection  is,  that  some  of  the 
rates  are  void,  for  uncertainty ;  because 
they  do  not  specify  the  description  of  pro- 
perty rated.  Such  an  objection,  however, 
can  only  be  taken  advantage  of  on  appeal, 
where  alone  formal  matters  can  be  ques- 
tioned. Durrani  v.  Boys,  (3)  and  Hutching 
v.  Chambers,  (4)  both  establish  the  doctrine 
that  a  formal  objection  must  be  made  upon 
appeal,  and  cannot  be  offered  if  that  mode 
of  presenting  it  has  been  neglected.  In  the 
latter  of  these  cases  Lord  Mansfield  says, 
"  All  about  the  rates  is  clearly  out  of  the 
present  case :  for,  if  they  are  bad,  the  par- 
ties who  thought  themselves  aggrieved, 
should  have  appealed/1 

The  seventh  objection  is,  that  although 
the  commissioners  state,  that  the  rate  shall 
not  exceed  1,300/.,  yet,  if  collected  upon 
the  estimated  rental  of  Woolwich,  it  would 

(3)  6  Term  Rep.  580. 

(4)  1  Bur.  560. 
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have  produced  1,870/.  But  the  case  finds 
that  the  sum  which  might  have  been  raised, 
had  this  speculative  assessment  been  rea- 
lized, in  fact,  never  could  be  collected ;  and 
that  the  sum  actually  obtained  fell  far  short 
of  the  nominal  amount;  which  is  a  suffici- 
ent answer. 

The  eighth  objection  is  applicable  to  the 
gaol  rates  only :  it  is,  first*  that  the  com* 
missioners  had  no  authority  to  levy  this 
rate ;  and,  secondly,  that  a  larger  sum  was 
collected  under  it  than  was  paid  over  to  die 
county  treasurer.  It  is  true,  that  by  the 
54  Geo.  3.  c  104,  the  magistrates  of  the 
county  are  empowered  to  make  a  special  gaol 
rate,  and  to  direct  it  to  be  levied  in  the  same 
manner  as  the  common  county  rate ;  but, 
by  the  94th  section  of  the  Woolwich  act,  the 
commissioners  are  alone  vested  with  the 
power  of  rating  in  the  parish :  and  the  ques- 
tion is,  whether  they  or  the  overseers,  who 
are  still  continued  by  this  act,  though  under 
their  controul,  ought  to  have  imposed  and 
collected  this  rate.  To  this  it  may  be  sub* 
mitted,  that  as  the  overseers  had  no  autho- 
rity to  raise  a  poor  rate,  and  the  order  of 
the  magistrates  expressly  required  this  to 
be  paid  out  of  the  poor  rate,  none  but  the 
commissioners  could  comply  with  that  order. 
To  the  second  point:  although,  upon  a  nice 
calculation,  it  may  appear  that  in  five  out  of 
six  of  these  rates  larger  sums  were  col- 
lected than  were  actually  paid  over9  that 
will  not  vitiate  them,  as  the  surplus  went  to- 
wards the  poor  rate.  The  exact  sum  col- 
lected could  not  always  be  paid  over,  be- 
cause, as  according  to  the  act  it  must  be 
supplied  by  a  particular  day,  it  often  hap- 
pens that  it  is  advanced  from  the  parish 
funds,  which  are  reimbursed  so  soon  as  the 
collection  has  been  made.  Supposing,  how- 
ever, that  these  five  rates  may  not  be  good; 
in  respect  of  all  the  others  now  in  dispute, 
there  is  no  pretence  for  saying  that  the  ac- 
tion cannot  be  supported. 

Mr.  Holland,  against  the  rate.-— All  the 
objections  which  may  be  offered  to  these  rates 
have  not  been  stated;  and  some  of  those 
which  have  been  noticed  may  be  presented 
in  a  different  aspect.  It  is  not  denied,  that 
under  the  43rd  of  Elizabeth,  corporations 
are  rateable,  or  that  it  is  the  common  prac- 
tice to  rate  them ;  but  where  a  parish,  by 
act  of  parliament,  alter  a  general  law,  and 
give  powers  to  other  persona,  different  from 


those  with  which  they  were  originally  vest- 
ed, they  must  be  bound  by  the  strict  letter 
of  that  act.  The  legislature  never  intended 
to  make  this  corporation  rateable ;  and,  if 
they  did,  then  it  is  a  casus  omissus,  and, 
under  the  act,  the  rate  cannot  be  imposed. 
Had  it  been  intended  to  include  corpora- 
tions, the  16th  clause,  according  to  the 
usual  form,  which  has  been  followed  in  the 
66th,  would  have  introduced  them  by  name. 
The  23d  section,  which  prescribes  the  mode 
of  collecting  the  rate,  requires  a  personal 
demand  to  be  made  on  "the  person  or 
persons  who  may  be  in  default,"  which  is 
impossible  in  the  case  of  a  corporation; 
and  the  appeal  clause,  by  which  the  parties 
resisting  a  rate,  are  directed  in  language  ap- 
plicable only  to  common  persons,  to  enter 
into  recognizances,  equally  evinces  that  cor- 
porations were  not  contemplated  in  the  act. 
The  history  of  the  property,  as  the  case  is 
to  be  considered  secundum  subjectam  mate- 
riant,  is  not  unimportant.  It  was  originally 
in  the  commissioners  themselves;  and  they, 
it  may  fairly  be  concluded,  were  intended 
to  be  exempted  from  rates.  The  12th  sec- 
tion of  46  Geo*  3,  moreover,  provides,  that 
if  any  surplus  shall  arise  alter  the  payment 
of  the  interest  of  the  money  borrowed,  and 
for  carrying  into  execution  the  objects  of 
that  act,  (which  were  the  supplying  of  the 
town  of  Woolwich  with  water,)  the  same 
shall  be  applied  towards  the  relief  of  the 
poor.  By  this,  then,  it  may  be  inferred, 
that  the  poor,  in  lieu  of  the  benefit  of  rating 
this  property,  under  the  act  of  Elizabeth, 
or  other  acts,  are  to  have  the  surplus.  By 
the  51  Geo.  6.  c.  145,  the  company  are  era- 
powered  to  purchase,  and  the  commission- 
ers to  sell,  the  land  and  springs  there  spe- 
cified ;  and  are  to  take  in  the  same  manner 
as  the  commissioners  held  and  enjoyed  the 
same. 

[Mr.  Justice  Bayley. — There  is  nothing 
said  about  exemption  from  rates,  nor  is  it 
said,  that  they  shall  hold  exempt  from  those 
charges  from  which  the  commissionera  were 
exempt.] 

This  company  when  the  47  Geo.  6.  passed, 
was  not  in  existence :  they  did  not  purchase 
till  four  years  after;  and  if  the  commission- 
ers who  held  then  were  not  included  in  that 
act,  neither  can  the  company  be. 

[Mr.  Justice  Bayley. — According  to  this 
argument,  all  corporations, ,as  weU  as  those 
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who  had,  or  those  who  might  acquire  pro- 
perty in  the  parish,  would  he  exonerated.] 

Certainly.  But  it  is  probable  that,  in 
framing  the  act,  the  parish  of  Woolwich 
would  know  that  there  were  no  corpora* 
lions,  and  so  not  think  it  necessary  that  they 
should  be  included.  It  is  clear  from  the 
use  of  the  words  "person  or  persons," 
throughout  every  part  of  the  act  that  re* 
lates  to  rating,  that  it  was  not  meant  to  be  ap- 
plicable to- corporations.  This  conclusion  is 
supported  by  what  Lord  Bacon  says,  in  his 
reading  on  the  first  enacting  clause  of  the 
statute  of  uses,  discourse  the  3d. — He  is 
giving  reasons  why  a  corporation  cannot  he 
seised  to  a  use,  and,  among  others  says, 
"  but  chiefly  because  of  die  letter  of  this 
statute,  which,  in  any  clause  when  it  speak- 
eth  of  feoffee,  resteth  only  upon  the  word 
person ;  but  when  it  speaketb  of  cestui  que 
use,  it  addeth,  person  or  body  politic* 

[Mr.  Justice  Bayley.—He  is  not  laying 
down  a  general  rule,  but  a  specific  rule  ap- 
plicable to  that  act  of  parliament.] 

It  is  capable  of  that  illustration ;  but  his 
opinion  is,  that  where  in  one  part  of  an  act, 
as  is  the  case  here,  when  certain  parties  are 
to  be  affected,  they  are  expressly  named,  it 
is  to  be  expected  that  wherever  they  are 
intended  to  be  affected,  they  shall  also  be 
named.  The  second  objection,  as  to  the  de- 
mand, was  incidentally  answered :  it  cannot 
be  made  personally  on  a  corporation ;  or, 
as  has  been  objected  by  the  other  side,  at 
their  place  of  abode. 

The  third  objection  depends  upon  the 
11th  section,  which  requires  that  the  ap- 
pointment of  a  treasurer  should  be  at  a 
meeting  where  at  least  13  are  present :  that 
appointknent  is  to  be  made  in  writing,  and, 
according  to  the  clause  referred  to,  requires 
the  signature  of  that  number.  The  mode 
of  appointing  the  officers  is  here  specified, 
without  any  reference  to  the  former  section; 
and  any  regulations,  as  to  a  majority  in  other 
acts  to  be  done  by  the  commissioners,  can*- 
not  apply  here* 

[Mr.  Justice  Littlcdale. — In  Grindky  v. 
Barker, {I)   among  other  instances  there 

(1)  1  Bos.  &  Pol.  t».  The  instance  alluded 
to  by  the  leaned  Judge  will  be  found  in  a  note  to 
the  3d  edit  Boa.  &  Pul.  233.  With  respect  to  those 
acts  which,  when  done  by  the  majority  of  a  corpora- 
tion, or  of  the  members  who  may  be  present  at  a  cor- 
porate meeting,  wilt  bind  the  whole  body,  see  the 
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mentioned  is  this :  that  if  five  commission- 
ers are  appointed  to  elect  an  officer,  an  ap- 
pointment by  three  of  the  five  is  good.] 

But  the  appointment  was  not  to  be  made 
in  writing,  nor  did  it  require  signatures. 

The  fourth  objection  is  to  the  authority 
for  bringing  the  action.  It  is  contended, 
that  the  plaintiff  had  no  authority :  first, 
because  the  order  of  the  commissioners,  al- 
though it  does  direct  that  the  defendant 
shall  be  proceeded  against,  does  not  say  by 
way  of  action ;  and  secondly,  because  that 
order  ceased  to  be  operative  so  soon  as  the 
treasurer  in  whose  time  it  was  made  had  re- 
tired from  office.  But,  supposing  that  it 
shall  be  decided  the  present  plaintiff  had 
authority,  it  only  began  at  the  time  of  the 
advance  of  the  60/.  to  put  the  action  in 
motion,  and  he  can  only  recover  for  jone 
rate,  that  of  July  1826* 

In  support  of  the  fifth  objection,  it  may 
be  submitted,  that  as  the  commissioners  are 
vested  with  extensive  powers,  they  ought  to 
be  strictly  confined  to  the  exercise  of  them 
within  the  limits  of  the  act.  They  ought 
to  ascertain,  and  to  state  the  exact  sum  that 
is  necessary,  and  cannot  make  an  assess- 
ment  which  would  raise  beyond  that  sum* 
In  case  of  defalcation,  they  have  power  to 
impose  a  new  rate  to  supply  the  deficiency : 
but  it  would  be  most  mischievous  to  allow 
them  beforehand  to  calculate  upon  such  de- 
fault. Itis  true  they  have  named  the  pound- 
age, but  as  property  fluctuates  greatly  in 
that  parish,  by  following  this  mode,  occa- 
sionally sums  much  beyond  those  required 
would  be  collected.  They  ought  to  ascer- 
tain what  is  wanted,  and  what  a  given  rate 
will  produce ;  for  if  this  be  not  done,  sol- 
vent persons,  and  those  who  do  pay  the 
rates,  will  bear  the  burthens  of  the  insolvent, 
and  those  who  do  not ;  as  the  commission- 
ers will  not  be  obliged  to  put  the  law  in 
force  to  levy  the  rates. 

The  sixth  objection  is,  that  the  nature  of 
the  property  has  not  been  specified ;  and 
that  this  can  be  sustained  appears  from  the 
Aire  and  Colder  Navigation  case.  (2) 

[Mr.  Justice  Bayley. — That  was  an  ap- 
peal to  the  sessions ;  can  it  be  made  here  f] 

following  authorities :— 10  Mod.  75  ;  12  Mod.  25* ; 
Cowp.  249 ;  id.  530 ;  2  Burr.  1019 ;  2  Atk.  212  ; 
Bay. Rep.  211;  3  Burr.  2598;  4T.R.810;  6T.R. 
268;  1  Stra.  53  ;  5  Mod.  404. 
(2)  2  B.  or  C.  fl& 
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The  cases  only  go  the  length  of  saying, 
that  it  shall  not  be  made  in  trespass  ;  but 
there,  the  party  brings  the  action,  and  might 
have  made  the  objection  at  the  sessions : 
here,  we  are  proceeded  against,  and  know 
nothing  of  the  commissioners  or  the  rate, 
except  through  the  action. 

[Mr,  Justice  Bay  ley, — In  an  action  of  tres- 
pass, you  have  a  right  to  say  you  have  no 
rateable  property.  So  you  may  say  here. 
But  if  it  is  once  ascertained  you  have  rate- 
able property,  then  your  objection  applies 
to  the  mode  of  rating.] 

The  seventh  objection  is,  that  the  rates 
are  made  upon  a  rental  which  would  have 
produced  1,871/.,  instead  of  1,800/. ;  and 
they  are- void  on  that  account. 

The  8th  applies  to  the  gaol  rate,  and  de- 
pends principally  upon  the  statute  54  Geo.  8. 
c.  104.  s.  15,  wherein  the  mode  of  assess- 
ing and  levying  a  gaol  rate  is  prescribed. 
The  commissioners  have  assumed  an  autho- 
rity over  that  rate  which  they  do  not  pos- 
sess. By  that  act,  the  overseers  are  the 
persons  authorized  to  collect  and  levy  this 
rate,  by  such  ways  and  means  as  any  poor 
rate  is  now  by  law  collected.  The  9£d 
section  of  the  Woolwich  act  still  continues 
the  overseers  of  the  parish,  though  it  makes 
them  accountable  to  the  commissioners,  un- 
der whose  controul  it  places  them.  But  it 
has  not  that  effect  in  the  case  of  a  county 
rate.  The  proper  county  officer  will  inform 
them  immediately  that  such  a  sum  is  ne- 
cessary, and  has  been  assessed,  and  they, 
without  any  communication  with  the  com- 
missioners, are  empowered  under  the  old 
law,  which  is  affirmed  by  the  54  Geo.  8.  to 
raise  and  to  pay  over  the  rate.  It  has  been 
assumed,  that  the  act  directs  this  rate  to  be 
paid  out  of  that  for  the  poor ;  but  the  di- 
rection is,  that  it  shall  be  paid  and  levied 
in  the  same  manner  as  the  poor  rate.  It  is 
made,  and  was  intended  to  be  made  per- 
fectly distinct;  and  with  good  reason,  as 
half  the  burthen  is  thrown  upon  the  land- 
lords, the  tenants  being  authorized  to  deduct 
half  the  amount  from  tlieir  rents.  If  the 
poor  rate  were  confounded  with  it,  generally 
the  landlord,  but  sometimes  the  tenant, 
would  have  to  pay  a  larger  proportion  than 
by  law  he  ia^  liable  to,  as  it  would  be  impos- 
sible to  determine  for  how  much  the  deduc- 
tion was  to  be  made. 

Another  objection  night  be  offered  to 


some  of  these  rates,  wMch  is,  that  they  are 
protected  by  the  statute  of  limitations,  whkh 
might  be  given  in  evidence  in  this  action, 
which  is  for  debt,  though  it  could  not, 
unless  pleaded,  in  assumpsit.  It  is  so  said 
in  Draper  v.  Glassop,(S)  and  the  rea- 
son given  by  Holt,  C.  J.  is,  because,  upon 
nil  debet  pleaded,  the  issue  is  joined  per 
verba  de  pra?sentL 

[Mr*  Justice  Bay  ley. — If  I  am  not  mis- 
taken, that  case  has  been  overruled. 

Mr.  Justice  Littledale. — The  statute  re- 
lates to  any  action  of  debt  grounded  on  lend- 
ing or  contract,  without  specialty;  and  this, 
therefore,  does  not  seem  *  to  be  within  the 
act.] 

The  defendants  had  no  intention  of  taking 
advantage  of  that  statute,  had  it  been  com- 
petent for  them  to  do  so.  Upon  the  oner 
grounds,  they  confidently  submit  there  is 
sufficient  to  relieve  them  from  die  rates. 

Mr.  Broderkkj  in  reply,  was  desired  to 
confine  himself  to  the  fifth  and  eighth  ob- 
jections. It  seems  to  be  admitted  that,  had 
the  expression  been  that  1,800/.  was  neces- 
sary, instead  of  a  sum  not  exceeding  that 
amount,  that  would  have  been  sufficient. 
The  meaning  of  both  expressions  is  the 
same,  and  they  are  both  equally  definite. 
It  is  also  said,  that  the  rates  assessed  and 
collected  should  exactly  tally.  That  is  im- 
possible. The  commissioners  did  all  that 
was  in  their  power  by  ascertaining  and  fix- 
ing the  maximum  necessary  to  be  raised; 
and  this  mode  would  be  attended  with  no 
hardship,  and  would  make  no  difference  to 
those  who  were  to  pay  it.  In  substance 
and  effect,  and  without  injury  to  any  person, 
the  act  has  been  obeyed  ;  and  therefore  a 
literal  compliance  cannot  be  requisite.  The 
fluctuations  in  property  are  a  reason  in  fa- 
vour of  their  mode  of  proceeding ;  and,  ac- 
cording to  the  statute  of  Elisabeth,  they 
have  settled  the  poundage.  To  the  remain- 
ing objection :  The  commissioners  are  sub- 
stantially the  -  overseers  of  the.  poor ;  and 
were,  therefore,  the  proper  persons  to  make 
and  raise  the  gaol  rate.  The  overseers,  of 
themselves,  could  make  no  rate :  they  must 
have  the  assistance  of  the  churchwardens ; 
and  the  commissioners,  wrtute  ofiek\  are 
churchwardens.  The  authority  of  the  church- 
wardens and  overseers,  however,  is  super- 

(8)  1  Lord  Raym.  188. 
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seded  by  that  of  the  commissioners,  who  are 
alone  empowered  to  raise  a  poor  rate :  and 
as  the  act  directed  this  for  the  gaol  to  be 
raised  in  the  same  manner  as  a  poor  rate, 
and  the  order  of  magistrates,  that  it  should 
be  paid  out  of  the  poor  rate,  in  either  case 
they  had  authority.  No  inconvenience 
can  arise  from  its  being  so  decided,  whilst 
a  contrary  decision  will  lead  to  the  greatest 
difficulties  in  levying  this  rate  in  future. 

•    Mr,  Justice  Bay  ley. — There  are  some  of 
the  objections  about  which   we  have  no 
doubt  or  difficulty  at  all.     The  first  objec- 
tion was,  that  a  body  corporate  cannot  be 
considered  as  coming  within  the  meaning  of 
the  words  "  person  or  persons,"  mentioned 
in  the  16th  and  17  th  sections  of  the  47th 
of  George  the  Third,  chapter  111,  and  that 
they  are  not  liable  to  be  rated  under  that 
act.     Now  that  act  was  for  paving,  cleans- 
ing, lighting,  and  watching  the  town  and 
parish  of  Woolwich,  and  for  the  better  re- 
lief and  employment  of  the  poor.      The 
better  relief  and  employment  of  the  poor 
is  one  of  the  purposes  mentioned  in  the 
title  of  the  act :  it  does  not  in  any  part  of 
it  profess  any  intention  to  exonerate  any 
persons  who  before  that  time  were  liable  to 
contribute  to  the  poor  rate ;  and  there  is 
no'doubt,  that,  before  this  act  of  parliament 
passed,  in  this,  as  well  as  in  every  place, 
any  corporation  having  property  at  that 
time,  or  who  should  hereafter  have  pro- 
perty within  that  parish,  would  be  liable  to 
contribute  to  the  poor  rate.     Therefore,  if 
corporations  in  general  are  not  liable  under 
this  act  of  parliament,  why  then  all  the 
property  which  may  happen  to  be  in  the 
ownership  and  occupation  of  corporations 
would  be   exempted.     Yet  there  are  no 
words  in  this  act  of  parliament  which  shew 
any  intention  that  they  should  be  exempted ; 
there  is  no  express  exemption.    The  clauses 
which  direct  the  raising  of  the  poor  rate  are 
the  16th,  the  17th,  and  the  23d  sections. 
The  commissioners  are  to  inquire  the  sums 
necessary  to  be  raised  for  the  relief  main- 
tenance, regulation,  and  employment  of  the 
poor ;  and  they  are  required  to  make  and 
sign  one  or  more  rate  or  assessment,  rates 
or  assessments,  upon  all  and  every  the  per- 
son and  persons  who  do  and  shall  inhabit, 
hold,  occupy,  possess,  and  enjoy  any  land, 
&c  &c  &p*     Now,    there,  you  have  the 


words  "  person  or  persons ;"  and  the  words 
"person  or  persons"  may  be  confined  to 
individuals,  or  they  may  extend  to  persons 
natural,  or  persons  politic,  such  as  bodies 
corporate.     In  the  statute  of  the  43d  Eli- 
zabeth, which,  as  being  in  pari  materia,  in 
this  respect  ought  to  be  taken  into  conside* 
ration,. you  have  the  words,  " inhabitants, 
parsons,  vicar,  and  other ;  and  of  every  oc- 
cupier of  lands,  houses,"  and  so  on,  or  tene- 
ments.    There,  you  have  the  words,  which 
do  not  of  necessity  extend  to  corporations, 
but  which  may.     Upon  the  construction  of 
that  act,  it  has  been  decided,  that  they  are 
within  that  statute.     Well,  then,  this  clause, 
which  gives  the  right  of  appeal,  gives  it  to 
any  "  person  or  persons  "  aggrieved  by  any 
rate  or  assessment ;  therefore,  you  have, 
in  an  act  of  parliament  in  pari  materia,  the 
words  "  person  or  persons,"  used  in  a  sense 
in  which  it  is  quite  clear,  they  must  apply 
to  corporations.     It  is  said  in  this  case,  that 
you  may  collect  from  other  parts  of  the  act, 
that  it  was  not  the  intention  of  the  legisla- 
ture that  it  should  apply  to  corporations; 
because,  it  is  said,  they  may  appeal,  and 
enter  into  a  recognizance,  and  that  that  is 
an.  act  a  corporation  cannot  do.     If  it  were 
necessary  to  decide  that  point,  I  should  he- 
sitate upon  the  subject,  in  saying  that  a 
corporation  was  not  competent  to  enter  into 
a  recognizance.     I  know  there  is  an  autho- 
rity on  the  subject  intimating  a  dictum,  that 
they  cannot ;  but,  as  they  may  appoint  an 
attorney  to  appear,  and  may  appoint  an  at- 
torney for  a  variety  of  other  purposes,  I 
am  not  at  present  convinced  that  they  might 
not  appoint  an  attorney  with  a  special  power 
to  enter  into  a  recognizance  for  them.     But 
if  they  cannot  enter  into  a  recognizance, 
why,  then,  if  they  happen  to  be  persons  who 
are  within  the  general  provisions  of  the  act, 
but  are  incapable  of  complying  with  one 
particular  requisite  which  is  necessary  to 
enable  them  to  appeal ; — what  I  should  say 
upon  that  would  be  this  :  that  the  direction 
to  enter  into  a  recognizance  must  be  appli- 
cable to  all  those  persons  who  are  capable 
of  entering  into  a  recognizance,  but  is  in- 
applicable to  those  persons  who  are  under 
any  civil  incapacity  in  that  respect.     An- 
other section  in  this  act  was  relied  upon  by 
Mr.  BoUand,  on  the  ground  that  it  men- 
tions corporations ;  and  it  must,  therefore, 
be  inferred,  that  whenever  they  meant  cor- 
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poratiom  should  be  included,  corpofatl 
were  named.  The  section  alluded  to  was 
the  66th  t — but  when  the  object  of  that  see* 
don  is  attended  to,  it  is  quite  clear  corpora- 
tions are  mentioned  there,  because  they  are 
amongst  a  class  of  persons  who  would 
not  be  reached  by  that  specific  provision, 
unless  they  were  specifically  named.  The 
provision  there  is,  "  that  there  shall  be 
power  for  bodies  politic  to  sell :"— M  That 
it  shall  and  may  be  lawful  to  and  for  all 
bodies  politic,  corporate,  or  collegiate,  and 
all  corporations,  whether  aggregate  or  sole, 
spiritual  or  lay,  and  all  feoffees  in  trust,  to 
treat,  contract,  and  agree  with  the  commis- 
sioners for  the  sale  thereof,  and  to  sell  and 
convey  all  or  any  part  thereof."  The  reason 
is  obvious  enough  why  they  are  named  there, 
namely,  because  they  are  persons  under  le- 
gal incapacities  from  the  disposition  of  their 
property,  and  are  incapable  of  binding  their 
successors.  It  is  observable,  that  it  applies 
to  persons  clearly  rateable,  namely,  corpo- 
rations sole,  and  who  would,  in  respect  of 
being  occupiers  of  land  in  the  parish,  come 
within  the  description  of  "  person  or  per- 
sons," mentioned  in  that  act*  Upon  that 
clause,  I  think  there  is  no  doubt,  that  the 
property  in  question  is  rateable. 

The  second  objection  was,  that  there  was 
no  legal  demand  made  of  the  rates  in  ques- 
tion. Why,  there  had  been  no  personal 
demand,  in  the  way  in  which  you  can  make 
a  personal  demand  on  a  civil  individual; 
but  there  had  been  this :  there  had  been  a 
corporate  meeting — a  general  meeting  ap- 
pointed under  an  act  of  parliament,  and  the 
person  who  is  entitled  to  demand,  namely, 
the  collector,  attends  at  that  meeting,  sees 
the  chairman  in  the  presence  of  the  mem- 
bers who  meet  at  that  period  of  time,  and 
makes  the  demand. 

The  next  objection  was,  that  the  plaintiff 
was  not  duly  appointed  treasurer.  If  that 
is  an  objection  which  can  be  taken  in  an 
action  of  this  description,  it  is  nothing  more 
than  this:  section  11.  says,  that  the  com- 
missioners may,  at  any  meeting  at  which  not 
less  than  Id  shall  be  present,  by  writing 
under  their  hands,  appoint  a  treasurer  or 
treasurers.  It  is  said  not  only  the  13  must 
be  present,  but  that  13  must  sign;  that  there 
must  be  an  appointment  in  writing  under  the 
hands  of  the  thirteen.  Now,  the  fair  con* 
struotion  to  be  put  on  this  clause  does  not 


ntakeanyst)ehs^pointaientB«eeeaaTy.  The 
general  rule  is,  that  where  a  public  purpose, 
under  a  public  act  of  parliament,  is  to  be 
executed  by  persons  exercising  public  func- 
tions, the  act  of  the  majority  will  bind  all. 
And,  therefore,  when  you  require  that  com- 
missioners, at  a  meeting  at  which  there 
are  not  less  13,  shall  do  an  act,  if  seven  con- 
cur in  doing  that  act,  that  is  all  die  act  of 
parliament  (according  to  the  construction  to 
be  put  on  it)  requires : — the  act  of  the  se- 
ven binds  all.-  Well,  then,  if  the  concur- 
rence of  seven,  where  there-are  only  13  pre- 
sent, will  be  sufficient  to  do  the  act,  I  think 
if  13  are  present,  a  writing  under  the  hands 
of  the  majority  of  the  persons  present,  (that 
is,  under  the  hands  of  the  seven,)  would  be 
adequate  to  the  purpose.  It  appears,  on 
the  face  of  this  appointment,  that  17  were 
present  when  this  party  was  appointed,  and 
the  instrument  is  signed  by  12,  who  consti- 
tute a  majority  of  that  meeting. 

The  next  objection  is,  that  the  plaintiff 
is  not  duly  authorised  to  bring  this  action. 
The  fact  is  stated  shortly  to  be  this :  that 
in  October  1823,  the  commissioners  came 
to  a  resolution,  and  made  an  order,  which 
order  directed,  that  an  action  should  be 
brought  It  was  resolved,  that  die  Kent 
Water-works  Company  should  be  proceeded 
against  for  rates  in  arrear,  if  the  solicitor  to 
the  commissioners,  with  the  advice  of  coun- 
sel, should  be  of  opinion,  that  the  parish 
could  maintain  an  action.  The  opinion  of 
counsel  was  obtained,  and  the  solicitor  so  the 
commissioners  afterwards  brought  the  pre- 
sent action  by  their  advice:  and  shortly 
before  the  action  was  brought,  a  sum  of 
money  was  paid  by  the  commissioners  mto 
the  hands  of  the  solicitor,  to  enable  him  to 
sue  out  the  writ,  and  for  other  purposes. 
I  therefore  think  there  was  a  sufficient  au- 
thority for  commencing  an  action. 

Well,  then,  Mr.  BolUmd  says,  notwrth- 
standing  that,  inasmuch  as  Rideout  was  trea- 
surer at  that  period  of  time  when  that  order 
was  made,  and  Mr.  Corns  became  tieasmei 
at  the  time  the  action  was  commenced,  there 
ought  to  have  been  a  new  order  so  as  to 
give  him  a  new  and  distinct  authority  for  the 
purpose  of  suing.  This  is  net  an  authority 
in  terms  to  the  treasurer  to  bring  the  ac- 
tion in  his  name ;  but  it  is  an  order  that 
the  action  shall  be  brought,  and  all  the  legal 
consequences  will  attach*  upon  that  order : 
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one  of  the  legal  consequences  is,  that  the 
action  most  be  brought  m  the  name  of  such 
person  as  at  the  time  it  is  brought  shall  be 
treasurer. 

Another  objection  made  by  Mr.  Boiland 
was,  that  the  plaintiff  could  only  recover  in 
respect  of  the  rates  subsequent  to  the  period 
of  time  when  he  was  ordered  to  commence 
the  action, — 1  mean  after  that  period  when 
he  was  appointed  treasurer.  1  think  that 
is  not  the  case.  He  is  not  suing  for  any 
thing  due  to  himself  as  treasurer;  he  is 
merely  the  nominal  party  in  whose  name  the 
action  is  to  be  brought  t  but  whatever  rights 
of  action  the  commissioners  hare  Tested  in 
them,  whether  they  accrued  before  die  plain* 
tiff  was  appointed  treasurer  or  afterwards, 
are  to  be  sued  for  in  his  name,  and  his  name 
only.  I  think,  therefore,  there  is  no  foun- 
dation for  that  objection. 

Upon  the  fifth  objection,  whether  the  rates 
have  been  legally  ascertained  or  not,  the 
Court  wish  to  take  time  to  consider. 

The  sixth  objection  is,  that  the  rates  are 
void  for  uncertainty ;  because  they  do  not 
specify  the  description  of  property  rated. 
We  are  of  opinion  on  that  point,  that  it  is 
an  objection  which  would  have  been  per- 
haps effectual  on  appeal,  but  it  is  not  com* 
petent  to  the  party  to  take  it  in  this  action. 
In  the  case  of  Hutekms  v.  Chambers,  the 
parties  began  by  raising  one  question,  whe- 
ther the  rate  was  legally  made  or  not.  My 
Lord  Mansfield  said  at  once  on  the  first 
argument,  that  is  not  at  all  a  question.  If 
there  had  been  any  objection  to  the  mode 
in  which  the  rate  was  made,  you  should 
have  raised  that  question  by  way  of  appeal. 
This  is  an  objection  to  the  mode,  and  the 
mode  only.  No  doubt,  if  we  are  right  in  say- 
ing that  these  parties  had  rateable  property 
in  Woolwich,  this  is  only  an  objection  that 
you  have  not  properly  described  upon  what 
portion,  or  in  respect  of  what  rateable  pro- 
perty it  is,  the  rate  is  imposed  upon  these 
persons.  In  the  case  of  Hutchins  v.  Cham- 
bers, the  question  was  raised  on  an  action 
of  trespass,  where  they  brought  an  action 
against  the  party  who  had  levied  under  the 
warrant.  If  it  was  an  answer  in  that  case, 
that  they  ought  to  have  made  the  objection 
by  way  of  appeal,  I  think  it  is  clearly  an  an- 
swer in  this  action.  The  warrant  is  the 
mode  of  enforcing  in  one  case :  the  action 
is  the  mode  of  enforcing  in  the.  other.     If 


it  is  no  objection  to  the  warrant,  I  thfnk  it 
is  no  objection  to  the  action.  The  seventh 
objection  is,  that  the  rates  have  in  their 
amount  exceeded  the  sum  settled  and  aster* 
tsined  by  the  commissioners;  and  are  there- 
fore void :  that  is  also  a  question  upon  the 
construction  of  the  16th  section.  As  to 
the  gaol  rates,  we  are  all  agreed,  that  de- 
pends on  the  construction  to  be  put  on  the 
£4th  of  George  the  Third,  which,  in  the 
15th  section,  directs— [The  Learned  Judge 
here  read  the  section.]  Now  the  words 
there  are,  "  overseen  and  overseer,"  and 
the  objection  is,  that  in  Woolwich,  there  are 
certain  persons  who  do  fill  that  office  of 
overseers  and  overseer,  appointed  in  the 
ordinary  way,  and  which  overseers  so  ap- 
pointed perform  the  duties  specially  en- 
trusted to  them.  But  this  is  an  act  of  par- 
liament applicable  to  the  county  at  large, 
90t  looking  to  the  particular  condition  of 
any  particular  place,  but  naturally  referring 
to  the  general  state  of  parishes  throughout 
the  county.  If  you  have,  in  any  particular 
parish,  the  functions  of  overseer  exercised 
as  to  raising  and  levying  the  rate  taken  out 
of  the  possession  of  the  ordinary  officer, 
and  specially  vested  in  particular  persons, 
those  persons  become,  in  substance,  over- 
seers, quoad  hoe,  for  the  purpose  of  levying 
and  raising  the  rates  ;  and,  therefore,  being 
overseers  for  that  purpose,  it  seems  to  me 
the  commissioners  fairly  and  properly  come 
within  the  meaning  of  the  words  •*  over- 
seers of  the  parish  of  Woolwich,"  and  that 
the  commissioners  are  in  substance,  for  this 
purpose,  the  overseers  of  this  place,  and 
were  competent  to  levy  and  raise  such  and 
such  sums  to  be  applied  to  the  purposes 
of  the  poor.  No  doubt  such  a  construc- 
tion as  that  has  a  great  tendency  to  pre* 
vent  great  trouble  in  the  parish  of  Wool- 
wich ;  for  the  consequence  otherwise  would 
be  this :  that  whereas  you  have  one  rate 
made  by  the  commissioners  to  be  collected 
by  regular  officers  appointed  for  that  pur- 
pose, it  will  be  necessary,  if  this  were  not 
the  true  construction  of  the  clause,  to  have 
a  distinct  overseer's  rate  that  would  be  col- 
lected either  by  the  overseers,  or  such  per- 
sons as  they  might  employ  for  the  purpose  of 
making  collections. — On  the  other  points,  we 
will  take  time  to  consider ;  and  my  learned 
Brothers  will  add  what  they  wish  upon  those 
points  which  I  have  already  mentioned. 
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Mr.  Justice  Holroyd. — I  entirely  agree 
with  the  opinion  which  my  Brother  Bayley 
has  expressed  respecting  the  several  points 
upon  which  that  opinion  has  been  given.  I 
think  it  is  unnecessary  to  go  through  the 
several  clauses  of  the  act  of  parliament,  or 
into  the  reasons  which  he  has  so  clearly 
given  in  support  of  his  opinion  on  the  re- 
spective points.  With  regard  to  the  ap- 
pointment of  the  plaintiff  as  treasurer,  I 
agree  with  the  construction  which  has  been 
given  of  that  clause  of  the  act  of  parliament, 
that  it  is  only  necessary  the  resolution  for 
the  appointment  of  treasurer  should  be 
signed  by  the  majority  of  the  body,  by 
whom  the  act  of  election  really  takes  place ; 
and  that  it  is  not  necessary  it  should  be 
signed  by  the  whole  of  the  persons  com- 
posing the  meeting,  or  at  least  as  many  as 
thirteen.  If  that  were  necessary,  great  in- 
convenience might  arise,  and  the  minority 
might  throw  great  impediments  in  the  way 
of  the  majority,  supposing  it  were  requisite 
they  should  put  their  names  to  an  act  in 
which  they  did  not  concur.  It  is  in  fact 
the  election  of  the  majority  that  is  neces- 
sary, and  that  is  sufficiently  signified  by  the 
signatures  of  those  who  do  concur  in  the 
election,  which  must  be  by  a  majority.  And 
though,  in  point  of  law,  the  act  of  the  whole 
body  is  necessary,  the  act  of  the  majority 
is  treated  in  law  as  the  act  of  the  whole. 
The  circumstance  of  its  being  considered  in 
law  as  the  act  of  the  whole,  does  not  ap- 
pear to  make  it  necessary  that  the  whole 
body  should  subscribe,  or  that  it  is  neces- 
sary so  many  as  thirteen  should  assent  to 
the  act  o£  election. 

As  to  the  last  point,  respecting  the  gaol- 
rates,  I  had  for  some  time  considerable 
doubt ;  but  I  am  satined  that  it  is  answered, 
and  part  of  the  94th  section  of  the  47  th  of 
Geo.  3.  has  satisfied  my  mind  that  there 
is  no  foundation  for  that  doubt.  By  the 
42  Geo.  3,  the  commissioners  are  to  make 
the  rate,  and  they  are  to  appoint  the  col- 
lectors ;  they  are  in  fact  put  in  place  of 
the  overseers  in  general  of  the  poor,  and 
they  are  to  account,  and  be  under  the  con- 
troul  of  the  commissioners  ;  they  are  to  ac- 
count to  them  for  the  sums  paid  to  them  in- 
advance  for  the  use  of  the  poor,  or  for  the  pur- 
poses of  their  office.  The  latter  part  of  the 
94th  section,  enacts,  "  that  the  commission- 
ers shall  be  invested  with  all  and  every  the 


powers  and  authorities"—- itdoea  not  go  onto 
say,  immediately,  which  churchwardens  and 
overseers  of  the  poor,  by  the  law  now  in  being, 
are  invested  with,  except  only  in  such  caset 
wherein  the  same  are  expressly  altered;  but 
it  says,  "  the  commissioners  shall  be  invest- 
ed with  power  and  authority  for  the  relief 
of  the  poor  of  the  said  parish."     And  when 
this  clause  of  the  54th  provides  for  the 
gaol  rate,  and  not  for  the  poor  of  the  parish, 
it  would  seem  as  if  it  transferred  the  whole 
of  the  power  they  had  for  the  relief  of  the 
parish.     Notwithstanding  that,  I  think  the 
section  of  the  54th,  which  relates  to  parishes 
in  general  throughout,  the  county,  means, 
that  the  rate  should  be  collected  by  the 
persons  by  whom  the  poor  rate  was  to  be 
collected,  and  that  those  who  were  virtually 
in  the  parish,  executing  the  office  of  over* 
seer  of  the  poor,  should  be  the  persons 
to  collect  the  rate.    Now  it  appears  to  me, 
every  thing  in  regard  to  the  relief  of  the 
poor  is  transferred  to  the  commissioners ; 
they  execute  the  office  as  to  collecting  rates, 
and  receiving  the  monies  in  the  first  in- 
stance, they  are  virtually  overseers  of  the 
poor,  and  being  so,  this  act  of  parliament 
says,  "  the  overseers  and  overseer  of  every 
parish,  township,  or  place  maintaining  its  own 
poor,  within  the  said  county  of  Kent,  shall 
and  may,  and  is,  and  are,  hereby  authorised 
and  empowered  to  levy  and  raise  such  rate, 
in  like  manner,  and  by  such  ways  and 
means,  and  under  such  penalties,  as  any 
poor  rate  is  now  by  law  collected,  that  is  to 
be  considered  as   being  in  the  particular 
parish  where    the  poor  rate  ia  collected. 
The  overseer  has  not  power  to  collect  the 
poor  rate,  but  the  commissioners;  and,  if 
it  is  to  be  done  in  like  manner  as  the  poor 
rate  is  by  law  collected,  it  must  be  done  by 
a  rate  made  by  the  commissioners,  and  by 
collectors  appointed*  by  the  commissioners, 
who  for  this  purpose  are  virtually  overseers 
of  the  poor.     Therefore  the  doubt  I  had  in 
my  mind  on  that  point,  is  satisfactorily  an- 
swered.    With  regard  to  the  other  point, 
on  which  the  Court  has  deferred  its  opinion, 
it  requires    further    consideration    before 
coming  to  a  conclusion. 

Mr.  Justice  LUlUdale.—l  am  entirely  of 
the  same  opinion.  With  regard  to  the  first 
point,  whether  the  defendants,  being  n  cor* 
poration,  are  liable  to  these  rates :  it  appears 
to  me  they  are ;  it  is  not  necessary  for  me 
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to  enlarge  upon  that.  It  is*  indeed,  eon* 
tended,  that  the  corporation  cannot  enter 
into  a  recognizance ;  and  for  that  reason,  it 
is  said,  we  are  to  consider  the  construction 
of  the  act  altogether,  and  if  it  makes  a  pro- 
vision that  the  persons  who  wish  to  appeal 
to  the  sessions,  are  to  do  a  thing  which  it  is 
impossible  for  the  corporation  to  do,  that  is 
one  circumstance  to  shew,  that  the  legisla- 
ture did  not  mean  to  include  corporations. 
But  without  considering  whether  corpora* 
tions  may  enter  into  a  recognizance,  I  think, 
if  air  act  of  parliament  directs  them  to  do  a 
thing  which  is  impossible,  and  at  the  same 
time  directs  another  to  be  done,  a  corpora- 
tion would  be  excused  from  entering  into  the 
recognizance  if  it  cannot  by  law  be  done, 
and  it  will  be  sufficient  if  it  be  given  by 
sureties. 

With  regard  to  the  second  objection,  that 
a  legal  demand  has  not  been  made,  it  seems 
to  me  quite  sufficient  has  been  done  to  con- 
stitute a  legal  demand.  Without  advert- 
ing to  what  is  particularly  stated,  I  do  not 
know  how  a  demand  can  be  more  fully 
made.  That  is  mentioned  as  another  reason 
why  a  corporation  shall  not  be  included  in 
this  act;  because  it  says,  the  collectors  shall 
demand  the  rate  personally,  and  that  cannot 
be  done.  To  that  I  give  the  same  answer, 
that  if  the  act  has  directed  two  or  three 
modes  of  doing  a  thing,  and  one  cannot  be 
done,  it  is  quite  sufficient  if  the  others  are 
done. 

Then  the  next  question  is,  whether  the 
plaintiff  was  duly  appointed  treasurer.  It 
seems  to  me  he  was.  The  seventh  clause  of 
the  act  of  parliament,  directs,  "  that  all  the 
powers  and  authorities  given  to  the  com- 
missioners, shall  and  may  be  executed  by 
the  major  part  of  them  assembled,  at  any 
meeting  held  in  pursuance'  of  the  act,  not 
being  less  than  thirteen."  It  is  said  under 
die  eleventh  clause,  that  the  commissioners 
are  empowered,  at  any  meeting  at  which 
not  less  than  thirteen  shall  be  present,  by 
writing  under  their  hands,  to  appoint  a  trea- 
surer. And  it  is  said,  this  clause  means  the 
thirteen  must  sign  the  appointment ;  and 
this  is  only  signed  by  twelve.  It  does  not 
seem  to  me  that  the  construction  of  that 
clause  is,  that  the  thirteen  shall  appoint. 
The  seventh  section  having  directed,  that 
provided  thirteen  be  present,  the  powers 
and  authorities  given  to  the  commissioners 


may  be  executed  by  the  major  part  of 
them,  and  seventeen  having  been  present  on 
this  occasion,  and  the  majority  of  those 
who  assembled  having  concurred,  as  appears 
by  their  signature  in  the  appointment,  that 
seems  quite  sufficient :  and,  I  think,  the 
meaning  of  the  eleventh  section,  which  sayef 
the  commissioners  may  appoint  by  writing,  is, 
that  a  majority  of  the  commissioners,  (which 
majority  had  been  before,  by  the  seventh  sec- 
tion, empowered  to  do  all  acts,)  would  do, 
if  thirteen  were  present. 

Then  with  regard  to  the  point,  whether 
the  plaintiff,  on  the  supposition  that  he  has 
been  duly  appointed,  has  been  duly  autho- 
rized to  bring  this  action  on  the  thirteenth 
section  of  the  act — It  is  true,  a  resolution 
to  bring  it  was  entered  into  while  another 
person  was  treasurer ;  but  if  the  objection 
that  has  given  rise  to  were  admitted,  it 
would  require  a  fresh  resolution  every  time 
they  changed  their  treasurer.  AH  the  act 
says  is,  they  may  bring  their  action  in  the 
name  of  the  treasurer ;  but  the  action  is 
really  brought  by  the  commissioners,  and 
having  really  entered  into  the  resolution 
that  an  action  should  be  brought,  it  seems 
immaterial  who  is  treasurer  at  the  time  of 
bringing  it.  I  think,  under  all  the  cir- 
cumstances of  this  case,  that  is  an  objection 
that  may  be  got  rid  of. 

Then,  as  to  whether  the  commissioners 
are  to  be  considered  justified  in  making  the 
rates  in  question,  and  whether  some  of  them 
are  not  void  for  uncertainty  as  to  the  de- 
scription and  kind  of  property  for  which 
the  defendants  are  rated — Whatever  may 
be  the  objection  made  to  the  descrip- 
tion, it  appears  to  me  that  was  subject 
matter  of  appeal.  It  is  said  by  Mr.  Bol- 
land,  on  the  part  of  the  defendant,  that  it 
ought  not  to  be  the  subject  of  appeal,  for 
he  does  not  admit  that  he  is  liable  to  be 
rated  at  all.  Still  I  do  not  think  that  makes 
it  less  the  subject  matter  of  appeal.  He 
says  he  has  a  right  to  contend  he  is  not  li- 
able to  be  rated  at  all.  Why  in  the  cases 
of  Hutchins  v.  Chambers,  and  Durant  v. 
Boys,  where  a  man  brings  an  action  of 
trespass,  though  he  is  an  entire  atranger, 
and  has  no  rateable  property  in  the  parish, 
though  for  some  reason  his  property  has 
been  distrained  upon,  that  objection  would 
equally  lie  ;  but  they  do  not  seem  to  have 
gone  upon  it,  and  the  Gourt  thought  it  was 
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merely  a  ground  of  appeal,  and  could  not 
be  made  the  ground  of  an  objection  to  tbe 
action.  If  it  could  not  be  made  an  objection 
in  an  action  of  trespass,  I  do  not  think'  it 
can  be,  in  an  action  for  the  recoTery  of  tbe 
rates. 

Then  as  to  the  last  point,  relative  to  the 
gaol  rates,  I  had  great  doubts  about  them ; 
at  first  I  was  disposed  to  think  that  as  to 
them,  the  rates  could  not  be  sustained* 
And  there  is  a  special  act  of  parliament, 
giving  them  particular  powers  for  the  better 
relief  and  employment  of  the  poor,  and  for 
providing  an  additional  burying  ground. 
The  only  authority  the  commissioner  have 
for  making  these  rates  is  under  the  16th 
section,  by  which  they  are  authorized  to 
settle  and  to  ascertain  the  several  sums  of 
money  necessary  to  be  raised  for  the  relief 
and  maintenance  of  the  poor,  and  for  pav- 
ing, cleansing,  lighting  and  watching  the 
streets,  lanes,  and  so  on,  and  for  providing 
a  burial  ground,  and  the  several  other  pur- 
poses of  the  act ;  but  not  a  word  is  said 
about  county  or  gaol  rates.  And  there  is  a 
clause  directing  the  overseers  to  be  con* 
tinued.  One  does  not  very  well  see  why 
they  should  be  continued  ;  for  though  they 
may  be  considered  as  assisting  the  com- 
missioners, and  giving  directions,  so  as  to 
see  that  the  poor  are  regularly  provided  for, 
yet  by  the  94th  section,  all  the  powers  and 
authorities  for  the  relief  of  the  poor,  which 
the  then  churchwardens  and  overseers  of 
the  poor  by  the  laws  in  being,  are  invested 
with,  are  vested  in  the  commissioners; 
though  the  overseers  would  seem  to  be  the 
persons  the  commissioners  may  appoint^  yet 
if,  that  clause  had  not  said  any  thing  about 
the  continuance  of  the  overseen,  the  com- 
missioners, under  the  94th  clause,  might 
have  directed  persons  to  see  that  the  relief 
was  properly  administered  as  it  is  now.  It 
Tather  struck  me  that  overseers  would  be 
continued  as  the  efficient  proper  officers. 
But  on  looking  to  the  act  of  the  54th 
Geo.  3.,  it  directs  the  Justices  to  fix  a  special 
county  rate  in  every  parish ;  and  then  it 
directs  how  that  is  to  be  made  ;  and  it  is  to 
be  collected  in  Ahe  same  manner  as  any 
county  rate  in  the  county-of  Kent.  And 
the  overseers  are  authorized  and  empowered 
to  levy  and  raise  such  rate  in  like  manner, 
and  under  such  penalties,  as  any  poor-rate 
is  now  by  law  collected.     It  struck  me  at 


first,  if  there  wis  a  continuing  of  overseen 
under  the  47  th  Geo.  3.,  that  they  were 
the  persons  to  be  considered  as  desig- 
nated by  the  subsequent  act  of  parlia- 
ment, as  being  the  persons  to  raise  and 
levy  this  rate.  But  considering  that  the 
overseers,  though  they  are  continued  in 
office  under  the  47th  of  the  late  King,  have 
no  power  to  levy  and  raise  tbe  poor  rate, 
(inasmuch  as  that  is  entirely  taken  from 
them,  and  vested  in  the  hands  of  the  com- 
missioners,) it  seems  to  me,  upon  the  con- 
struction of  the  54th  of  the  late  King,  that  h 
this  place,  the  power  being  taken  from  the 
overseers,  and  vested  in  other  persons,  who 
stand  in  lieu  of  them.;  though  they  are 
continuing  overseers,  yet,  as  the  power  is 
taken  away  from  them,  it  must  be  levied 
and  raised  by  the  persons  representing 
them. 

Upon  the  undecided  objections  tbe -Court 
took  time  to  consider,  and  in  the  course  of 
the  Sittings  after  Trinity  term,  judgment 
was  delivered  by 


Mr.  Justice  Bayley — (who,  after 
noticing  the  points  disposed  of,  proceeded) 
—One  objection,  which  went  to  the  whole 
demand,  was,  whether  the  commissioners 
had  complied  with  the  act  of  parliament  in 
ascertaining  the  sum  necessary  to  be  raised 
for  the  purposes  specified  in  the  act.  An- 
other, which  went  to  some  of  the  rates  only, 
was,  whether  they  had  exceeded  their  aa- 
thority  in  some  instances  by  ordering  such 
a  rate  as — had  the  whole  been  -collected — 
would  have  exceeded  the  amount  they  had 
stated  to  be  necessary.  And  die  third  was, 
whether  certain  gaol  rates  could  be  sup- 
ported. 

The  rates  were  made  under  the  47  Geo. 
3.  sess.  3.  c.  111.  8.  16,  by  which  it  was 
enacted,  that  the  commissioners  appointed 
by  that  act,  should  settle  and  ascertain  the 
sum  or  sums  necessary  to  be  raised  for  the 
relief  of  the  poor,  and  also  for  paving,  and 
for  the  other  purposes  of  the  act ;  and  they 
were  required  to  make  one  or  more  rates* 
not  exceeding  the  amount  of  the  sum  so 
settled  and  ascertained. 

In  acting  upon  this  clause,  the  form 
adopted  by  the  commissioners  in  the  first 
rate  was  this : — **  It  was  resolved,  adjudged, 
and  deemed  necessary,  to  raise  a  sum  not 
exceeding  1500/.  for  the  use  of  tbe  poor ; 
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and  a  sum  not  exceeding  500/.  for  the  high- 
ways, that  is,  for  paving;  and  the  same  are 
to  be  raised  by  a  rate  of  1  Id.  in  the  pound 
for  the  poor,  and  3d.  in  the  pound  for  the 
highways."  The  question  for  our  opinion 
was,  whether  the  resolution  that  it  was 
deemed  necessary  to  raise  a  sum  not  ex- 
ceeding 13007.  for  the  poor,  and  500/.  for 
the  highways,  was  a  settlement  and  ascer- 
tainment within  the  meaning  of  the  act,  of 
those  respective  sums  that  were  necessary 
to  be  raised.  Every  rate  was  open  to  this 
objection,  so  that  if  this  rate  could  not  be 
supported,  none  of  those  for  which  the  ac- 
tion was  brought  could.  The  expression 
"  a  sum  not  exceeding,"  is,  undoubtedly,  a 
loose  mode  of  expression,  and  the  amount 
at  which  the  rate  was  fixed  shewed  how 
very  careless  the  commissioners  were  in 
their  calculation;  for  if  lid.  in  the  pound 
would  only  raise  1300/.,  $d*  in  the  pound 
would  raise  little  more  than  354/.,  and  it 
would  require  more  than  4d.  in  the  pound 
to  raise  500/.  The  words  "  not  exceed- 
ing" a  given  amount,  in  one  sense,  fix  that 
amount  as  a  maximum,  and  then  it  signifies 
any  sum  below  that  amount ;  and  the  words 
"  not  exceeding"  are  equivalent  to  that  sum 
or  a  sum  under  or  below  it.  If  that  be  the 
sense  in  which  they  are  used  here,  it  is  im- 
possible to  say  that  the  amount  is  settled  or 
ascertained.  But,  may  not  the  sum  be  put 
as  a  maximum,  so  as  to  go  up  to  the  extent 
of  that  sum  ?  May  it  not  mean  a  sum  to 
that  amount  if  necessary  ?  and  is  not  this 
the  only  sensible  and  obvious  reason  (when 
we  give  the  proper  weight  to  the  whole 
context,)  that  it  was  deemed  necessary  to 
raise  a  sum  not  exceeding  that  amount? 
When  it  has  been  said  to  be  necessary  to 
raise  a  sum  not  exceeding  1300/.  in  the 
former  sense,  it  has  no  definite  meaning, 
and  will  be  true  if  it  be  necessary  to  raise 
a  single  shilling :  in  the  latter  sense  it  is  plain 
and  definite,  and  means  that  the  full  sum 
is  requisite.  Suppose  500/.  only  is  neces- 
sary ;  though  it  be  true  on  the  one  hand  that 
500/.  is  a  sum  not  exceeding  1300/.,  yet  an 
assertion  that  a  sum  not  exceeding  1300/. 
was  necessary,  would  be  untrue  as  to  every 
sum  between  500/.  and  1300/. ;  600/.  would 
be  a  sum  not  exceeding  1300/.,  yet  600/. 
would  not  be  necessary ;  and  so  of  every  sum 
between  600/.  and  1300/.  When  it  is  said  it 
is  necessary  to  raise  a  sum  not  exceeding 
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1300/.,  the  sense,  to  give  it  any  rational  and 
definite  meaning,  must  be,  that  it  may  be 
predicated  of  every  sum  up  to  1300/.,  that 
it  would  be  necessary  to  raise  it.  Another 
way  of  putting  it  is  this ;  supposing  the 
commissioners  had  not  proceeded  in  a  for- 
mal way  to  settle  and  ascertain  the  sums 
necessary  for  the  purposes  required,  the 
question  is,  whether  what  they  have  done 
may  not  be  considered  as  tantamount  to  it. 
They  have  directed  lie/,  in  the  pound  to 
be  raised  for  one  purpose  ;  and  Sd.  in  the 
pound  to  be  raised  for  another  purpose ;  so 
tar  therefore  there  is  a  certainty  in  the  sum 
which  the  collectors  of  the  rate  are  directed 
to  receive,  and  the  persons  who  are  to  pay 
cannot  complain  that  it  is  to  be  left  to  the 
discretion  of  the  commissioners,  or  collec- 
tors of  the  rates,  how  much  is  to  come  out 
of  the  pockets  of  the  persons  liable  to  be 
rated.  The  money  being  in  the  hands  of 
the  treasurer,  to  whom  the  collectors  have 
paid  it,  may  it  not  be  said,  and  can  there  be 
any  other  meaning  given  to  the  resolution 
of  the  commissioners,  than  that  the  whole 
of  1300/.  and  500/.  shall  be  applied  as  di- 
rected ?  In  their  judgment,  1  Id.  and  3c/. 
in  the  pound  was  necessary  to  attain  the 
object  of  their  resolutions.  They  could  not 
make  an  exact  calculation  of  how  much  in 
the  pound  would  be  necessary  to  raise  a 
given  sum,  because  there  would  be  some 
defaulters,  and,  in  some  cases,  the  expense 
of  levying  would  be  incurred ;  but  they 
must  have  meant  that  the  whole  lid.  and 
Sd.  was  to  be  applied,  in  case  it  did  not 
exceed  the  sum  mentioned.  If  it  did 
exceed  this  sum,  then  the  surplus  would 
have  to  be  returned  to  the  parties  paying 
it.  If  it  fell  short,  a  new  rate  would  have 
been  necessary  to  have  made  up  the  de- 
ficiency. The  resolution  therefore  in  this 
case,  that  it  would  be  necessary  to  raise  a 
sum  not  exceeding  1300/.  seems  to  mean, 
that  it  was  necessary  to  raise  a  sum  to  that 
extent,  and,  therefore,  the  first  objection, 
which  applies  to  all  the  rates,  must  be  over- 
ruled. 

The  next  question  is,  whether  in  the 
amount  of  certain  of  their  rates,  the  commis- 
sioners have  not  exceeded  their  powers. 
The  power  of  the  commissioners  was,  after 
settling  and  ascertaining  what  amount  would 
be  necessary,  to  make  and  sign  a  rate  or 
rates,  not  exceeding  the  amount  of  the  re- 
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gpective  sums  so  settled  and  ascertained. 
The  suras  settled  and  ascertained  to  be  ne- 
cessary, were  1300/.  under  one  bead  for 
the  poor,  and  500/.  under  the  other  for 
paving.  These  sums  the  commissioners 
direct  to  be  raised  by  a  rate  of  lid.  in  the 
pound  for  the  poor,  and  3d.  for  the  paving. 
11<J.  in  the  pound,  if  the  whole  were  col- 
lected, would  raise  1371/.,  and  3d.  would 
raise  874/. ;  so  that,  if  the  two  sums  were  to 
be  considered  as  levied  under  one  rate,  it 
would  raise  less  on  the  whole  than  the  two 
sums  which  the  commissioners  resolved  to 
be  necessary :  the  excess  in  the  one  not 
being  sufficient  to  make  up  the  deficiency 
in  the  other.  The  words  of  the  act  do  not 
seem,  in  strict  construction,  to  require  se- 
parate rates  for  these  separate  purposes; 
namely,  one  rate  for  the  poor,  and  the  other 
for  the  paving.  For,  though  they  direct 
the  commissioners  to  settle  and  ascertain 
the  sum  necessary  for  the  poor,  and  also 
the  sum  necessary  for  the  paving,  they  di- 
rect that  a  rate  or  rates  shall  be  made  for 
the  respective  sums  so  settled  and  ascer- 
tained. A  rate  might  be  raised  for  the  re- 
spective suras ;  namely,  for  the  poor  and 
the  paving.  And  though  it  may  be  ma- 
terial that  the  amount,  when  raised,  should 
be  apportioned  so  as  to  apply  eleven-four- 
teenths to  the  poor,  and  the  other  fourteenths 
to  the  paving,  there  is  no  reason  why  both 
should  not  be  included  in  one  rate,  and  in 
one  collection.  It  seems  to  us,  on  the 
ground  that  this  is  one  entire  rate,  and  that 
it  is,  on  the  whole,  within  the  sum  the  com- 
missioners have  resolved  to  be  necessary, 
that  this  objection  also  fails. 

Another  answer  to  this  objection  was, 
that  though  the  1  Id.  rate  would  have  raised 
more  than  1300/.  had  the  whole  been  col- 
lected, there  was  no  chance  that  the  whole 
would  ever  be  collected,  or  that  so  much  as 
1300/.  could  be  raised  upon  it.  So  that, 
however  it  might  exceed  1300/.  in  appear- 
ance, there  never  was  any  chance  of  its 
reaching  that  amount  in  reality.  But,  if 
the  other  answer  to  this  objection  is  valid, 
it  is  not  necessary  farther  to  consider  this. 
.  The  last  question,  as  to  the  gaol  rates, 
depends  upon  the  54  Geo.  3.  c.  106.  By 
that  act,  the  sessions  were  to  assess  special 
county  rates  in  each  parish  in  the  county, 
at  a  sum  not  exceeding  6  A  in  the  pound 
above  the  ordinary  county  rate;  and  the 


proper  officers  in  each  parish  were  to  levy 
and  raise  such  rate,  in  like  manner,  and  by 
such  ways  and  means,  "  as  any  poor  rates 
are  collected  ;"  and  every  tenant  or  occu- 
pier is  authorized  to  deduct  out  of  the  rent 
payable  to  his  landlord,  half  of  such  rates. 
The  sessions  fixed  specific  sums,  from  time 
to  time,  upon  Woolwich.  They  described 
them  to  be  at  so  much  in  the  pound,  re- 
spectively, on  the  estimated  rental  of  the 
parish  ;  they  directed  the  parish  officers  to 
pay  those  specific  sums  to  the  high  constable 
within  thirty  days  after  demand.  The  com- 
missioners paid  these  sums  accordingly; 
and  to  the  rates  for  the  whole  burdens  of  the 
poor  and  paving,  added  rates  at  so  much  in 
the  pound,  being  the  amount  specified  by 
the  sessions,  under  the  head  of  gaol  rates. 
But  they  do  not  make  any  of  these  rates 
until  a  considerable  interval  after  each  pay- 
ment ;  and  though  every  one  of  these  rates, 
except  the  first,  raise  more  than  the  specific 
sum  fixed  by  the  sessions,  they  make  no  al- 
lowance for  the  excess  in  the  future  rates, 
and  they  ultimately  receive,  under  the  head 
of  gaol  rates,  589/.  more  than  the  sum  fixed 
on  them  by  the  sessions  as  their  contribu- 
tion to  the  gaol.  That  sum  was  afterwards 
applied  by  the  commissioners  to  the  relief 
of  the  poor.  But  if  those  rates  were  radi- 
cally bad,  the.  application  of  this  money  to 
the  use  of  the  poor  will  not  cure  the  objec- 
tion, and  will  not  entitle  the  commissioners 
to  enforce  payment  of  these  proportions 
from  the  defendants.  There  are  two  ob- 
jections to  these  rates  : — one,  which  applies 
to  all,  that  they  are  retrospective,  casting 
upon  the  tenants  and  occupiers  of  one  pe- 
riod, the  burdens  which  accrued  at  a  pre- 
ceding period ; — the  other,  which  applies 
to  all  but  the  first,  that  they  direct  a  full 
levy  to  the  extent  of  the  full  pound  rate 
named  by  the  sessions,  whereas  a  rate  to 
such  an  extent  could  not  be  necessary.  The 
first  assessment  by  the  sessions  was  in  July 
1814,  and  was  for  £76/.  13s.  6<L  at  3d.  in 
the  pound,  upon  the  estimated  rental  of  the 
parish,  and  was  to  be  paid  to  the  county 
treasurer.  There  were  similar  assessments 
in  January  and  October  1815,  and  the  sums 
were  paid  out  of  the  poor  rates ;  but  there 
was.no  distinct  rate  on  the  parish  for  any 
of  those  assessments  till  January  1816. 
The  persons,  therefore,  who  were  tenants 
and  landlords  in  January  1816,  liad  to  bear 
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the  burdens  which  accrued  in  July  1814, 
and  January  and  October  1815.  The  rate 
of  January  1816,  left  a  deficiency  of  58/.  ; 
and  in  April  and  August  1816,  similar  as- 
sessments were  made  by  the  sessions.  Those 
sums  were  paid  by  the  commissioners  out 
of  the  poor  rate ;  but  it  was  not  until  January 
1817  that  any  gaol  rate  was  made  upon  the 
parish.  In  February  1818,  a  gaol  rate  was 
made  in  respect  of  assessments  made  by  the 
sessions  in  April  and  July  1817.  And  a 
gaol  rate  was  made  in  February  1819,  in 
respect  of  assessments  by  the  sessions  in 
May  and  July  1818.  In  January  1880 
another  gaol  rate  was  imposed,  in  respect  of 
an  assessment  in  November  1819  ;  and  in 
June  1821,  another  in  respect  of  an  assess- 
ment in  July  1820.  Upon  each  of  these 
rates  they  levied  more  than  the  sum  they 
paid  for  the  assessments,  so  as  to  leave  in 
their  hands,  after  paying  the  specific  as- 
sessments, the  surplus  I  have  already  men- 
tioned, of  589/.  9s.  Every  one  of  the  gaol 
rates,  therefore,  was  made,  not  to  pay  the 
assessment  by  the  sessions,  as  it  ought  to 
have  been,  but  to  reimburse  what  had  been 
previously  paid ;  and  in  every  instance  of  a 
change  of  occupation  or  landlordship,  it 
would  fall,  not  on  the  person  who  ought  to 
bear  it,  but  upon  some  persons  who  ought 
not :  and  that  excess  of  589/.  9*.  would 
cast  a  burden  upon  the  landlords  to  which 
they  were  not  liable.  These  appear  to  us 
to  be  fatal  objections  to  these  rates,  and, 
therefore,  we  are  of  opinion,  that  the  com- 
missioners are  not  entitled  to  recover  in  re* 
spect  of  those  rates.  There  must,  there- 
fore,  be  a  deduction  from  the  amount  of 
the  verdict  in  respect  of  those  gaol  rates. 
But  with  reference  to  all  the  other  rates, 
we  are  all  of  opinion  the  verdict  ought  to 
be  entered  for  the  plaintiff. 

Verdict  entered  far  the  plaintiff, 
as  to  all  except  the  gaol  rates. 


1827.      7     BEX    0.    THE   INHABITANTS   OF 
July  11.   5  OXFORDSHIRE. 

Highway — Public  Bridge. 

If  no  one  be  bound  by  tenure  or  prescrip- 
tion to  repair  a  bridge,  it  shall  be  repaired 
by  the  inhabitants  of  the  county  wherein  it  is 
situate. 


But  arches  which  have  been  erected,  or 
serve  for  the  purpose  of  draining  lands  on 
each  side  of  a  public  road  at  times  of  inunda- 
tion, and  are  not  absolutely  essential  to  tfie 
passage  along  that  road,  will  not  be  consi- 
dered as  bridges,  or  as  forming  part  of  a 
bridge,  unless  it  shall  appear  that  they  have 
always  been  repaired  by  the  county. 

Semble — that  they  ought  to  pass  over  some 
branch  or  channel  of  a  river,  in  order  to 
come  within  tJie  legal  definition,  and  to  render 
the  county  liable. 

Indictment  for  the  non-repair  of  a  certain 
common  public  bridge,  in  the  parish  of 
Newington,  in  the  county  of  Oxford,  in  the 
king's  common  highway,  there  leading  from 
a  certain  causeway  in  the  said  parish,  &c. 
towards  and  unto  a  certain  turnpike-gate 
called  Brookhampton-gate.  A  second  count 
.for  another  bridge  in  the  same  parish. 

Plea — The  general  issue. 

At  the  Oxfordshire  Summer  Assizes 
1826,  a  verdict  was  taken  for  the  crown, 
subject  to  the  opinion  of  this  Court,  upon 
a  case  of  which  the  following  is  the  sub- 
stance. 

That  which  is  called  a  bridge  in  the  first 
count  of  the  indictment,  consists  of  two 
arches,  which  spring  from  buttresses  of  two 
feet  in  height,  and  whose  span  is  ten  feet. 
That  which  is  called  a  bridge  in  the  second 
count,  •  consists  of  one  arch,  the  span  of 
which  is  eight  feet.  The  bridge  over  the 
river  Thame,  which  is  repaired  by  the  coun- 
ty, is  situate  between  the  arches  respec- 
tively described  as  a  bridge  in  the  first  and 
second  counts  ;  the  distance  thence  to  the 
arches  in  the  first  count  is  188  yards,  and 
to  that  in  the  second  count  172  yards.  The 
road  which  passes  over  the  arches  and  the 
bridge  is  a  public  highway,  and  is  of  great 
traffic.  The  length  of  the  road  over  the 
two  arches  is  twelve  yards,  and  the  breadth 
nine  feet.  The  length  of  the  road  over  the 
one  arch  is  eight  yards,  and  the  breadth 
about  ten  feet.  The  road,  for  the  distance 
of  192  yards  beyond  the  two  arches,  in  a 
direction  from  the  bridge  over  the  river 
Thame,  is  artificially  raised  about  five  feet 
above  the  level  of  the  adjoining  meadows, 
which  are  occasionally  subject  to  be  flooded 
by  the  overflowing  of  the  river  and  brook 
in  rainy  seasons,  and  part  of  such  over- 
flowing passes  through  the  indicted  arches. 
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Part  also  of  such  overflowing  passes  over 
the  road  between  the  arch  named  in  the 
second  count,  and  the  bridge*  the  road  there 
being  below  the  level  of  the  adjoining  mea- 
dows* The  spaces  under  the  arches  are 
somewhat  below  the  level  of  the  adjoining 
meadows,  and  the  water  generally  remains 
in  such  spaces  for  a  considerable  time  after 
the  floods  have  subsided.  The  indicted 
arches  have  the  appearance  of  antiquity, 
and  of  having  been  built  about  the  same 
time  as  the  bridge  over  the  river  Thame. 

The  question  for  the  opinion  of  the  Court 
was,  whether  the  inhabitants  of  the  county  of 
Oxford  were  liable  to  the  repairs  of  the 
arches  named  in  both  or  either  of  the  counts 
of  the  indictment.  If  the  Court  should  be  of 
opinion  that  they  were  so  liable,  then  the 
verdict  was  to  stand :  but  if  the  Court  should 
be  of  opinion  that  they  were  not  liable,  a 
verdict  was  to  be  entered  for  the  defen- 
dants. 

The  case  was  now  argued  by  Mr.  Solici- 
tor General  for  the  crown,  and  Mr.  Serjeant 
Russell  contra. 

Mr.  Solicitor  General. — It  is  not  neces- 
sary, in  order  to  bring  the  arches  which  are 
the  subject  of  indictment  within  the  defini- 
tion of  a  bridge,  that  the  water  should  con* 
tinually  flow  under  them*  It  is  enough,  if 
at  certain  seasons*  as  at  the  time  of  flood  or 
high  water,  they  are  useful  for  that  purpose. 
There  are  many  bridges,  and  among  others 
that  of  Tadcaster,  (1)  under  which  the  water 
does  not  pass,  except  at  certain  times,  which 
are  nevertheless  repaired  by  the  county. 
The  distance  of  these  arches  from  the  arch 
which  passes  over  the  main  stream  is  made 
an  objection  to  their  being  considered  as 
part  of  the  bridge ;  but  the  Court  will  never 
draw  so  subtile  a  distinction  as  to  say,  that 
the  distance  between  two  arches  shall  de- 
termine what  is  a  bridge,  and  whether  the 
county  be  liable.  If  the  arches  touch,  that 
is  a  bridge :  if  removed  to  a  little  distance 
from  one  another,  and  the  intervening  space 
be  filled  with  brick  work,  or,  which  is  the 

(1)  A  bridge  is  defined,  and  the  nature  of  tbat  of 
Tadcaster  described,  in  the  following  note  in  Coke, 
f  lost.  699: — "Poos  significat  omne  quod  super 
aquas  transimus,  undo  ponticulus. 

'  Nil  Tadcaster  babet  musis  aut  carmine  dignum 
Prater  magnifice  structum  sine  flumine  pontem*' 
Vidit  et  scripsit  poeta  in  testate." 


same  thing,  with  earth,  if  still  remains  a 
bridge :  whether  near,  or  at  a  distance*  and 
of  whatever  materials  constructed,  it  answers 
the  same  object,  and  is  of  the  same  use  to 
the  county.  The  burthen  of  repairing  a 
road  is  properly  cast  upon  the  parish,  be- 
cause the  road  is  of  more  immediate  and 
peculiar  use  to  the  parish :  but  the  liability 
to  repair  a  bridge,  with  equal  justice,  (alls 
upon  the  county ;  because,  as  many  roads 
usually  converge  towards  a  bridge,  the  be- 
nefit is  to  the  county  at  large. .  That  is  the 
case  here:  persons  from  all  parts  of  the 
county  derive  aa  much  advantage  from 
these  arches  as  from  that  which  passes  over 
the  main  stream  of  the  river.  That  the 
word  bridge  does  not  mean  a  passage  over 
a  river  only,  appears  from  the  construction 
given  in  Gesner's  Thesauros :  under  pons,  is 
there  found  this  sentence,  "  via  aggeratur  et 
lapidibus  construatur,  propter  palodoaum 
solum ;"  and  Tacitus  Ann.  lib.  1.  sec.  63,  (3) 
where  "pontes  longos"  are  mentioned* is 
quoted  as  an  authority.  It  is  obvious  that 
this  definition  would,  strictly  speaking,  ap- 
ply more  properly  to  a  causeway ;  but, 
looking  at  all  the  circumstances,  and  that 
this  construction  of  the  meaning  of  the 
word  bridge  throws  the  burthen  of  repair 
on  the  county,  where  it  can  best  be  bone, 
and  violates  no  general  rule,  it  is  not  too 
much  to  expect  that  the  Court  should  give 
it  effect. 

Mr.  Serjeant  Russell  contra. — The  arches 
indicted  are  not  only  not  a  part  of  one  and 
the  same  bridge,  but  are  not  so  considesed 
in  the  case.  Each  is  called  and  indicted 
as  a  bridge,  and  they  are  to  be  taken  se- 
parately and  distinctly  from  the  bridge 
which  the.  county  admit  they  are  liable  to 
repair. 

[Mr.  Justice  Batfiey. — One  met  has  not 
been  sent  to  us,  and  that  is,  how  far  the 

(S)  The  passage  in  Tacitus  here  referred  to  is  as 
follows : ' '  Csscina  qui  suum  mititem  ducebat,  mantras, 
quanquamnotis  irJnenbus  regredexetnj,  ponttt  issgos 
quam  maturrime  superaie.  Augustus  is  trasses,  vis- 
tas inter  paludes,  et  quondam  a  L.  Domftio  aggentos: 
cetera  limosa,  tenacia  grari  coeno,  aut  riris  incerta 
erant :  circum  silva?  paulatim  adclire*.  Quae  tan 
Anninius  implevit,  compendiis  narum,  et  ctto  ag- 
mine,  onostum  smrinia  annisque  militem  com  ante- 
venisset.  Caseins  dubitanti  quo  nam  modo  roptoa 
reinstate  pontes  reponeret,  simulque  propubanrt  boav 
tern,  castra  metari  in  loco  placuit }  ut  opaset  alii  pra- 
ttuminciperent." 
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county  repaired  the  road*  Did  they  go  800 
feet  beyond  the  main  arch  only,  or  300  feet 
beyond  these  arches  that  are  indicted  ?] 

The  question  is,  whether  this  is  a  bridge, 
or  only  a  causeway  occasionally  carrying  off 
water.  The  county  ate  not  liable  to  repair 
any  but  county  bridges,  and  none  can  be  of 
that  nature  which  does  not  pass  over  a.  river. 
The  description  given  does  not  agree  with 
that  collected  from  the  statute  of  bridges, 
or  any  of  the  laws  relating  to  bridges.  Lord 
Coke,  %d  Inst.  701,  quotes  these  words  as 
being  used  in  the  indictment  under  the  sta- 
tute: "quod  pons  publicus  et  communis 
situs  in  alta  regia  via  super  flumen  seu  cur- 
sum  aqua? ;"  and  in  Jacob* a  Law  Dictionary 9 
a  bridge  (pons)  is  defined,  "  a  building  of 
stone  or  wood  erected  across  a  river  for  the* 
common  use  and  benefit  of  travellers,"  It 
is  a  common  thing  in  all  roads  to  put  drains 
or  arches  for  the  water  to  pass  under,  but 
the  usual  acceptation  of  the  term  bridge  is 
applied  to  an  arch  over  a  river. 

[3/r.  Justice  Holroyd* — A  bridge  is  to 
enable  you  to  pass  over  the  water ;  these 
arches  are  made  for  the  water  to  run  under 
them.] 

Suppose,  before  the  repeal  of  the  statutes 
by  which  it  was  made  felony  to  destroy  any 
part  of  a  public  bridge,  a  person  had  been 
indicted  for  injuring  one  of  these  arches, 
could  he  have  been  convicted  of  injuring 
the  bridge  over  the  river  Thame?  The 
case  is  one  of  importance  ;  and,  if  decided 
against  the  county,  will  extend  their  liability 
much  beyond  the  line  intended  to  be  fixed 
by  the  statute  of  bridges.  In  many  low 
countries,  the  burthen  of  repairing  the  roads 
for  miles  would  be  thrown  from  parishes 
upon  the  county.  The  causeway  having 
been  erected  at  the  same  time  as  the  bridge, 
does  not  alter  the  question ;  as  the  parish 
would  of  course  have  to  raise  the  road,  and 
might  do  so  as  well  by  means  of  these 
arches,  as  by  a  solid  bank  of  earth. 

Mr,  Solicitor  General  in  reply. — It  is  im- 
material whether  these  are  to  be  taken  as 
one  and  the  same,  or  different  bridges :  in 
either  case,  the  county  is  liable.  The  only 
question  raised  is,  whether  the  stream  of 
water  that  passes  under  these  arches  is  part 
of  the  river.  If  a  distinct  branch  of  the 
river,  dry  except  at  times  of  flood,  passed 
under  them,  it  would  not  be  denied,  that 
they  were  part  of  the  bridge.     Some  of  the 


waters  from  the  river,  and,  as  the  span  of 
the  arches  shew,  in  no  inconsiderable  quan* 
tity,  do  find  theit  way  through  these  arches, 
though  not  by  a  regular  channel.  The 
want  of  a  channel,  however,  can  hardly  make 
the  difference ;  and  if  not,  the  arches  are 
witKin  the  definition  of  Lord  Coke,  who 
does  not  rest  upon  the  wor&Jbtmen,  and  are 
" super  Jhanen  seu  cursum  aquae" 

Mr.  Justice  Bdyley  >r— It  seems  to  me  that 
this  case,  as  it  has  been  sent  to  the  court, 
would  not  justify  any  other  than  a  verdict 
for  the  defendants ;  as  there  is  riot  enough  to 
shew,  that  this  was  a  public  county  bridge, 
and  to  support  the  verdict  for  the  crown. 
It  may  be  that  these  arches  pass  over  the 
river  Thame,  and  that  they  were  erected 
at  the  same  time  as  that  which  is  admitted 
to  be  a  bridge,  and  to  give  the  public  a 
power  of  passing ;  but,  as  theste  facts  are 
not  found*  we  cannot  come  to  tpat  conclu- 
sion. One  fact,  indeed,  had  it  been  stated, 
would  have  thrown  considerable  light  upon 
the  question,  whether  these  were  originally 
a  part  of  the  county  bridge.  Ii  they  were, 
the  liability  to  repair  the  highway  would 
extend  300  feet  beyond  the  end  of  each, 
and  it  would  have  been  important  to  know, 
whether  the  county  or  the  parish  had  re- 
paired. It  has  been  supposed,  that  be- 
cause some  of  the  water  from  the  river 
finds  a  vent  by  these  arches,  that  they  are 
therefore  a  part  of  the  bridge ;  but  that 
does  not  follow  as  a  necessary  consequence. 
Since  the  statute,  public  bridges  have  been 
considered  as  parts  of  highways ;  and  the 
reason  is,  because  bridges  give  a  passage 
along  those  highways.  An  arch  or  tunnel 
may  be  not  for  that  purpose,  and  you  might 
have  a  passage  without  it.  It  may  be  made 
to  drain  the  land,  and  for  the  convenience 
of  the  proprietor,  on  each  side  of  the  road. 
Suppose  a  solid  bank,  which  woulcPhave 
penned  up  the  water  until  the  channel  of  the 
river  became  low,  and  the  water  returned 
into  that  channel,  had.  been  constructed, 
might  not  that  have  given  as  good  a  passage 
along  the  King's  highway?  We  cannot  say 
then,  unless  it  were  found  as  a  fact,  that 
these  arches  were  built  of  necessity  to  en- 
able the  King's  subjects  to  pass  along,  and 
we  are  not  warranted  in  deciding,  that  they 
ought  to  be  repaired  by  the  county. 

Mr.  Justice  Holroyd. — I  concur  in  what 
has  been  said  by  my  Brother  Bayley.    The 
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onus  proband*  was  upon  the  prosecutors, 
and  they  have  not  proved  this  a  bridge. 

Mr.  Justice  Littledale. — I  think  that  no- 
thing can  be  called  abridge  that  is  not  over 
the  channel  of  a  river.  There  are  many 
cases  where  the  bed  of  a  river  is  dry  at  par- 
ticular times,  when  a  bridge  might  not  be 
necessary,  but  at  other  seasons  has  water 
flowing  over  it,  and  can  only  have  a  road 
over  it  by  means  of  a  bridge.  It  is  true, 
the  water  here  does  sometimes  overflow 
from  the  river,  and  escapes  through  these 
arches,  but  they  cannot  be  considered  to  be 
over  the  bed  of  the  river. 

Judgment  for  defendants* 


THE  INHABITANTS  OF  THB  PA- 
RISH OF  KINGSBURY,  IN  THB 
COUNTY    OF  WARWICK, 
|gg7        I  APPELLANTS, 

J une  27.  \  v' 

THE  INHABITANTS  OF  THB  PA- 
RISH OF  COLBSHILL,  IN  THB 
SAME  COUNTY, 

RESPONDENTS. 

Evidence— Appeal — Judgment  of  Sessions. 

A  judgment  of  the  Court  of  Quarter  Ses- 
sions quashing  an  order  for  the  removal  of  a 
pauper \  with  the  consent  of  the  respondent 
parish,  is  conclusive  evidence  to  relieve  the 
appellant  parish  on  any  subsequent  dispute 
between  these  parishes,  as  to  the  settlement  of 
the  same  pauper  at  that  time;  and,  if  not 
prima  facie  evidence  that  the  settlement  is  in 
the  unsuccessful  parish,  is,  at  least,  sufficient 
to  call  upon  that  parish  to  shew  a  settlement 
somewhere* 

CASE. 

In  the  year  1819,  the  pauper  was  removed 
by  order  of  two  justices,  from  the  appellant 
parish  of  Kingsbury  to  the  respondent  parish 
of  Coleshill ;  and  upon  appeal  against  this 
order,  to  the  Court  of  Quarter  Sessions,  it 
was  quashed  with  consent  of  Kingsbury. 
In  the  present  year,  1826,  the  pauper  went 
into  the  parish  of  Coleshill,  and  became 
chargeable  thereto ;  whereupon  he  was  re- 
moved to  the  -parish  of  Kingsbury,  as  his 
place  of  settlement. 

Upon  the  present  appeal,  the  respondents 
gave  in  evidence  these  facts,  and  rested  their 


case  thereupon,  contending,  that  as  between 
the  two  parishes,  the  above  proceedings 
were  conclusive,  unless  a  subsequent  settle- 
ment were  shewn. 

The  appellants  denied  this ;  and  contend- 
ed, that  die  respondents  were  bound  to 
prove  the  pauper  settled  in  the  appellants' 


And  the  Court  of  Quarter  Sessions  de- 
clared themselves  of  that  opinion,  and  quash- 
ed the  order,  subject  to  die  opinion  of  the 
Court  of  King's  Bench  on  the  above 


Mr,  Amos  and  Mr.  Hill,  for  the  parish 
of  Kingsbury,  now  contended,  that  the  judg- 
ment of  the  sessions  in  the  year  1819,  dis- 
charging the  order  of  justices,  was  only 
conclusive  that  the  settlement  of  the  pauper 
was  not  in  the  parish  of  Coleshill  at  the 
time  of  the  removal.  This  was  the  quali- 
fication given  to  the  position  laid  down  in 
Phillips  on  Evidence,  3d  edit.  p.  250,  col- 
lected from  the  cases  of  Rex  v.  Sarrattj(\) 
and  Harrow  v.  Ruislip.  (2)  A  judgment 
confirming  an  order  woidd  indeed  be  diffe- 
rent in  its  effect ;  but  that  was  an  affirmative 
finding,  this  merely  negative.  At  all  events, 
the  order  and  judgment  upon  it  could  only 
be  conclusive  of  the  facts  then  in  issue ;  and 
it  was  incumbent  on  the  parish  of  CoteshOl 
to  shew,  that  the  present  appellants  were 
chargeable. 

Mr.  Reader  (contra)  cited  Harrow  v. 
Ruislip,  as  an  authority  that  the  judgment 
of  sessions  was  conclusive ; — he  was  inter- 
rupted by 

Lord  Tenterden. — It  is  enough  to  say, 
that  it  is  conclusive  that  the  settlement  was 
not  at  Coleshill :  we  also  think,  however, 
that  it  is  pritmd  facie  evidence,  that  the 
pauper  is  settled  at  Kingsbury ;  but  there 
might  have  been  evidence  of  the  settlement 
in  a  third  parish  offered. 

Mr.  Justice Bayley. — The  arguments  used 
to  sustain  the  present  judgment  of  the  ses- 
sions are  quite  consistent  with  the  case  in 
SalkekL  The  former  judgment  is  not  con- 
clusive, except  to  negative  the  setdement 
in  Coleshill ;  but  it  is  primd  facie  evidence 
against  Kingsbury ;  because,  die  pauper 
must  have  become  chargeable  to  Kingsbury 
before  there  could  be  a  removal. 

(1)  Burr.S.C.73. 
(*)  Stlk.5f4. 
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Mr.  Justice  Holroyd  and  Mr.  Justice  Lit' 
tledale  concurred ;  and,  accordingly, 

Judgment  of  sessions  reversed. 

Note. — As  the  doctrine  here  laid  down  by 
the  learned  Judges  seems  to  be  considered  new, 
as  well  as  important,  it  may  not  be  improper 
to  inquire  how  far  it  is  supported  by  former 
decisions,  as  well  as  within  what  limitations 
it  was  probably  intended  to  be  confined.  All 
the  cases,  from  the  very  earliest,  clearly  estab- 
lish, that  where  the  sessions  upon  apples!  can- 
firm  an  order  of  justices  for  the  removal  of 
a  pauper,  that  determination  is  conclusive, 
"where  the  circumstances  remain  the  tame"  not 
only  between  the  two  parishes  then  contend- 
ing, but  as  to  all  other  parishes.  The  parish 
which  by  such  determination  is  decided  to  be 
the  place  of  the  pauper's  legal  settlement, 
must,  in  any  future  dispute  upon  that  point, 
be  taken  to  be  chargeable,  unless  it  be  shewn, 
that  since  the  time  of  that  adjudication  he  has 
obtained  a  right  of  settlement  elsewhere.  But 
the  rule  relative  to  the  quashing  of  an  order  is, 
in  reason,  more  limited;  and  is  only  binding 
upon  the  contending  parties.  A  third  parish 
(according  to  the  cases,)  provided  with  better 
evidence,  would  not  be  precluded  by  the  for- 
mer decision  of  the  sessions,  from  fixing  the 
settlement  in  the  parish  which  had  been  ex- 
onerated by  the  former  decision;  because, 
by  quashing  an  order,  the  sessions  only  de- 
clare, that  when  they  gave  judgment,  there 
was  not  sufficient  evidence  to  justify  its  con- 
firmation. But  as  a  judgment  confirming  an 
order  of  removal,  is  only  conclusive  against 
a  parish  "so  long  as  circumstances  remain 
the  same,"  so  must  a  judgment,  quashing  an 
order  of  removal,  be  received  as  evidence  in 
favour  of  the  parish  relying  upon  it,  with  the 
same  limitation.  As  against  the  same  oppo- 
nent, it  is  prima  facie  evidence,  that  the  settle- 
ment was  not  (at  the  time  described  in  the 
order)  in  the  parish,  in  favour  of  which  that 
judgment  was  given ;  and  the  Court  will  not 
presume  that  new  rights  have  accrued  since 
their  former  decision.  The  proof,  therefore, 
so  soon  as  this  judgment  is  in  evidence,  will 
lie  upon  the  opposite  party.  To  this  extent, 
and  to  this  extent  only,  it  is  suggested,  will 
it  be  safe  to  rely  upon  the  present  case  as  an 
authority.  Beyond  this,  it  maybe  presumed, 
the  learned  Judges,  although  their  opinions 
were  delivered  in  very  general  terms,  did  not 
intend  the  decision  to  be  carried :  and  it  may 
therefore  be  concluded,  that  in  case  of  any 
dispute  between  the  parish  of  Kingsbury,  and 
any  other  parish  than  that  of  ColeshiU,  with 
regard  to  tne  settlement  of  the  pauper  in  ques- 
tion, the  original  judgment  of  the  sessions, 
(negative  only  as  to  this  last  parish,)  would  be 
altogether  inoperative.      In  confirmation  of 


those  rules  which  have  here  been  noticed,  and 

as  explanatory  of  the  principles  upon  which 
they  are  founded,  reference  may  be  made  to  the 
judgments  of  Lord  Hardwicke  and  the  other 
Judges  of  the  Court,  in  Rex  v.  Inhabitants  of 
Cirencester,  (1  Burr.  Set.  Ca.  17.  No.  6.)  that 
of  Lord  C.  J.  Lee,  in  Res  v.  Inhabitants  of 
OsgaUhorpe,  (lb.  261.  No.  89.)  Rex  v.  Inhabi- 
tants of  Bradenham,  (2  ib.  397 ;  1  Salk.  486, 
492.)  as  well  as  the  authorities  cited  in  the 
argument. 


1827 
Feb 


.7.   S 


THE  KINO  V.  THE  JUSTICES  OF 
LANCASHIRE. 


Amendment —  Certiorari. 

The  Court  will  order  a  return  to  a  certio- 
rari to  be  amended^  where  it  is  insufficient,  Iry 
reason  of  the  returning  officer  not  having 
signed  it. 

In  tbis  case  the  justices  for  the  county  of 
Lancaster  had  made  a  return  to  a  certiorari, 
but,  by  mistake,  the  return  was  not  signed. 

Mr.  Courtenay  had  obtained  a  rule  to 
shew  cause  why  the  return  should  not  be 
quashed  ;  pending  which  rule,  Mr.  Scarlett 
had  obtained  another  to  shew  cause  why  the 
return  should  not  be  amended, — Against 
the  latter  rule, 

Mr.  Courtenay,  Mr.  Armstrong,  and  Mr. 
Aglionby  now  shewed  cause. — The  certiorari 
has  been  obtained  for  the  purposes  of  vex- 
ation ;  and  the  Court  will  not  therefore 
render  any  assistance  to  the  party  bringing 
it.  This  case,  however,  is  not  within  any 
of  the  statutes  of  amendments ;  and  the 
Court  has  no  power  to  order  the  amend- 
ment. The  statute  of  Jeofails,  21  Jac.  1. 
c.  13,  expressly  provides  for  the  case  of 
the  officer's  name  not  being  affixed  to  a  re- 
turn; and  this  being  applicable  only  to 
civil  suits,  it  may  be  safely  inferred  that  the 
objection  in  the  present  case  is  a  good  one. 
Nor  is  there  any  provision  in  either  of  the 
subsequent  statutes,  16  and  17  Car.  2.  c.  8. ; 
9  Ann,  c.  16.;  or  5  Geo.  1.  c.  13,  which 
would  warrant  such  an  amendment.  The 
case  of  The  King  v.  Atkinson,  (1)  and  the 
authorities  there  mentioned  may  be  cited, 
but  they  do  not  bear  upon  the  present  case ; 
and  that  case  itself  only  shews,  that  the 

(1)  1  Saund.249,  in  note. 
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Court  ordered  the  caption  of  an  indictment 

to  be  amended. 

Mr.  Scarlett  contra. — It  was  the  fault  of 
the  Justices  themselves,  that  the  names 
were  not  placed,  to  the  return.  (Here  he 
was  stopped.) 

The  Court. — We  ought  not  only  to  allow 
but  to  compel  this  amendment.  The  Jus- 
tices must  not  be  allowed  to  defeat  the  pro- 
cess of  the  Court. 

Rule  to  amend  the  return,  absolute  : 
Rule  to  quash  it,  discharged. 


1827 
Feb 


127;    > 
.  10.3 


THE  KINO  V.  BVETT  AND 
ANOTHEB. 


The  arguments  in  this  case  are  given  in 
the  Law  Journal,  vol.  5.  (Supplement,  p.  38) 
The  case  stood  over  for  the  convenience  of 
Mr.  Chitty,  who  now  endeavoured  to  sup- 
port his  rule.     But, 

The  Court  were  of  opinion  that  the  want 
of  the  names  of  the  jurors,  and  the  want 
of  a  statement  that  the  body  was  found  in 
the  county,  were  vital  defects  in  the  inqui- 
sition ;  and,  accordingly, 

Judgment  for  the  defendant. 


1827.     > 
May  7.    S 


BECKWITH    V.    PHILBT  AND 
OTHERS. 


Constable — False  imprisonment — Probable 
cause. 

By  common  lam,  a  constable,  without  a 
warrant,  and  where  no  felony  has  been 
charged  or  committed,  has  authority  to  ap- 
prehend and  detain  a  party  who,  he  has  rea- 
sonable ground  to  suspect,  has  committed,  oa 
intends  to  commit  a  felony. 

Accordingly,  where  a  party,  as  it  seemed 
intentionally,  by  his  suspicious  conduct  and 
otlter  circumstances,  gave  a  constable  good 
ground  to  suppose  he  intended  to  commit 
a  felony,  ana  the  constable  thereupon  ap- 
prehended and  imprisoned  him,  taking  him 
with  all  reasonable  diligence  before  a  Magis- 
trates—the Court  held,  that  the  only  question 


was,  that  of  u  probable  cause  ;M  and  the  jury 
having  found  in  favour  of  the  defendant,  m 
an  action  for  false  imprisonment,  refused  to 
disturb  the  verdict. 

Trespass  and  false  imprisonment.  The 
action  was  tried  before  Mr.  Justice  Little- 
dale  at  the  Spring  Assizes  for  the  county  of 
Essex,  when  a  verdict  was  found  for  the  de- 
fendants. The  facts  of  the  case  wane  as 
follows  :— 

The  defendants  were  constables.    On  the 
SI st  of  January  then  last,  at  half-past  seven 
in  the  evening,  the  plaintiff  was  observed 
sitting  on  the  bridge  of  Lough  ton  in  the 
county  of  Essex,  by  a  person  who  hap- 
pened to  be  passing,  and  who,   thinking 
there  was  some  cause  for  suspicion,  went 
to  the  defendant  Philby,  and  desired  him  to 
"  look  weQ  after"  the  plaintiff.    Philby  went 
to  the  plaintiff,  and  told  him  that  he  was 
come  to  take  him  into  custody.     The  plain- 
tiff said,  he  would  not  be  taken ;  offered  to 
strike  Philby,  and  desired  him  to  shew  his 
authority.     Philby  said  he  was  the  high 
constable,  and  called  for  assistance :  when 
the  plaintiff  said  he  would  not  be  collared 
by  any  two  men  ;  threatened  to  knock  any 
one  down  who  should  collar  him,  and  at- 
tempted to  go  away.     He  refused  to  give 
his  name,  and  resisted  being  searched.  The 
defendant  Philby,  however,  being  assisted 
by  other  persons,   having    succeeded    ia 
searching  him,  found  in  his  pockets  some 
sovereigns,  and  some  oats  and  beans.     The 
plaintiff,  speaking  of  the  oats  and  beans, 
said  "  they  are  good  ones,  they  will  run 
after  them."  There  was  also  a  saddle  lying  at 
his  feet,  and  he  took  a  bridle  out  of  his 
pocket,  and  a  spur,  and  said,  "  this  will  do 
to  touch  them  up  on  the  road."     He  was 
handcuffed  and  taken  to  a  public  house, 
where  after  some  time  he  gave  his  name  and 
residence,  which  was  at  Waltham-cross,  and 
said  he  had  been  to  Romford,  and  sold  a 
a  horse,  and  referred  to  a  person  for  kts 
character;  but  no  inquiry  was  made  ox*  this 
person  on  that  night.     He  was  handcuffed 
during  the  greater  part  of  the   night    to 
another  person,  and  the  next  morning  taken 
before  a  magistrate,  handcuffed  in  the  same 
manner,  when,   upon  an  undertaking   for 
his  appearance  being  given  by  a  respectable 
housekeeper,  he  was  discharged*     Mo  fe- 
lony had  been  committed. 
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Mr.  Gurney  now  moved  for  a  new  trial, 
contending,  that  as  no  felony  had  actually 
been  committed,  and  there  was  no  charge  of 
felbny  against  the  plaintiff,  the  defendants 
were  not  justified  in  taking  him  into  custody. 
Under  these  circumstances,  and  without  a 
warrant,  the  defendants,  although  constables, 
had  no  more  right  to  apprehend  the  plaintiff, 
than  any  other  person  would  have  had. 
There  turned  out  to  be  no  foundation  for  the 
suspicion  entertained  by  the  defendants, 
and  therefore  they  were  not  protected  by 
their  character  of  constables. 

Mr.  Justice  Littledale  here  referred  the 
learned  counsel  to  Lawrence  v.  Hedger,  (1) 
and  Gripps  v.  Brittlebank,  (2)  as  cases  which 
supported  the  common  law  authority  of  a 
constable,  to  apprehend  merely  on  suspicion 
of  a  felony. 

Lord  Chief  Justice  Abbott. — The  question 
here  was,  whether  there  was  reasonable 
cause  to  suspect  that  a  felony  had  been 
committed,  or  that  there  was  an  intent  to 
Commit  a  felony.  That  was  a  question 
solely  for  the  jury ;  but  whether  a  constable 
or  police  officer  may  apprehend  a  person, 
under  such  circumstances  as  appeared  in  this 
case,  is  a  question  of  law.  A  private  indivi- 
dual, indeed,  cannot  justify  such  a  detention, 
unless  a  felony  has  been  committed.  Here 
the  plaintiff  had  all  the  materials  to  lead  to 
the  suspicion,  that  he  came  to  decoy,  and  to 
steal  a  horse  :  he  had  a  bridle,  a  saddle, 
and  a  spur,  to  ride  that  horse  away  ;  and 
when  questioned,  and  taken  into  custody, 
he  refused  to  give  his  name,  and  resisted  the 
constable.  We  cannot  say  therefore  that 
the  verdict  was  wrong. 

Rule  refused. 

.  [Note. — As  to  the  powers  and  duties  of 
constables,  watchmen,  and  other  officers,  to 
arrest  night-walkers,  and  persons  suspected 
of  felony,  both  at  common  law  and  by  vari- 
ous statutes,  see  2  Hale,  P.C.  85  to  98, 
and  2  Hawkins,  c.  10.  8.  34,  where  nume- 
rous ancient  authorities  are  referred  to.  In 
Tooley's  case,  (2  Ray.  723.)  Lord  Chief 
Justice  Holt  is  reported,  in  concurrence 
with  seven  of  the  Judges,  to  have  laid 
down  doctrines,  which,  were  they  to  be 


acted  upon,  would  confine  the  authority  of 
constables  within  very  narrow  limits,  as  well 
as  render  the  office  one  of  a  very  perilous 
nature.  The  danger  of  those  doctrines, 
and  of  the  decision  given  in  that  case,  will 
be  found  ably  exposed  by  Mr.  Justice  Foster 
(in  Foster,  P.C.  307,  318) ;  and  all  the  mo- 
dern cases  clearly  establish  that  they  cannot 
be  considered  as  authorities.  Handcock  v. 
Baker,  (2  Bos.  $  Put.  260,)  and  the  notes 
of  those  learned  reporters,  Samuel  v.  Payne, 
(1  Dougl.  359,)  and  the  judgment  of  Mr. 
Justice  Bayley,  (5  Law  Journ.  Suppl.  99,) 
will  afford  further  information  upon  this 
question.] 


1827.      C 
une  27.   \ 
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ANOTHER. 
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1)  3  Taunt.  14. 
[*)  5  Price,  525. 

Suppl.  18*7 . 
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New  Trial  in  Criminal  Cases. 

The  Court  will  not  grant  a  new  trial  on 
the  ground  that  evidence  has  been  improperly 
received,  provided  they  be  satisfied, — 

1.  With  the  verdict ; 

2.  Tlial  the  evidence  was  not  material  to 
the  issue ; 

3.  That  it  was  not  relied  upon  in  the  course 
of  the  trial;  and, 

4.  That  it  could  not,  within  any  reasonable 
possibility,  have  had  any  influence  on  the 
minds  of  the  jury. 

The  defendants  were  convicted  at  the 
London  Sittings  after  last  term,  before  Lord 
Tenterden,  of  having  fraudulently  entered 
into  a  conspiracy  to  sue  out  a  fictitious  and 
fraudulent  commission  of  bankruptcy  against 
themselves  as  coal  merchants,  for  the  pur- 
pose of  defrauding  the  just  and  separate 
creditors  of  the  defendant  Ramsden. 

Mr.  F.  Pollock,  on  behalf  of  the  defen- 
dant Ramsden,  now  moved  for  a  rule,  calling 
upon  the  prosecutors  to  shew  cause  why 
the  verdict  should  not  be  set  aside,  and  a 
new  trial  had ;  because,  as  he  contended, 
the  assignment  under  the  commission  of 
bankruptcy,  which  was  received  in  evidence, 
was  inadmissible,  .there  being  no  evidence 
to  shew  that  the  commission  itself  had  been 
enrolled.  Without  such  evidence,  he  sub- 
mitted, that  the  assignment,  though  appear- 
ing to  be  properly  enrolled,  could  not  le- 
gally have  been  so  if  the  original  commis- 
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sion  had  not  been  also  enrolled.  (There 
were  other  objections  upon  which  nothing 
turned.)  In  support  of  his  argument,  Mr. 
Pollock  relied  upon  the  96th  section  of  the 
Bankrupt  Act,  6  Geo.  4.  c.  1 6,  which  pro- 
'  vides,  that  a  commission  of  bankruptcy  not 
enrolled  shall  not  be  evidence  for  any  pur- 
pose whatever. 

[Mr.  Justice  Bay  ley. — How  were  those 
facts,  so  received  in  evidence,  material  for 
the  defendants  upon  an  indictment,  charg- 
ing them  with  a  conspiracy  to  sue  out  a 
fraudulent  commission  of  bankruptcy  ?] 

Mr.  Pollock. — The  defendant  is  not  called 
upon  to  answer  that  question.  He  is  not 
bound  to  speculate  upon  the  materiality  or 
immateriality  of  such  evidence,  where  a  de- 
fendant is  charged  with  a  crime,  the  effect 
of  a  conviction  being  not  only  to  deprive 
him  of  his  rank  in  society,  but  to  exclude 
him  from  all  society  of  any  respectability. 
It  is  true,  that  in  civil  cases,  where  the 
Court  are  of  opinion  that  substantial  justice 
has  been  done  between  the  parties,  it  is 
not  usual  to  disturb  the  verdict,  upon  the 
ground,  that  evidence  which,  in  the  opinion 
of  the  Court,  was  immaterial  to  the  matter 
in  issue,  has  been  admitted ;  but  criminal 
cases  form  an  exception,  particularly  when 
the  prosecutor  offers  evidence,  which  is  ob- 
jected to  by  the  defendants,  and  which  evi- 
dence, having  been  admitted,  might,  al- 
though immaterial,  have  produced  such  an 
effect  upon  the  minds  of  the  jury  as  to  in- 
fluence their  verdict.  As  the  counsel  for 
the  prosecution  had,  in  the  exercise  of  their 
discretion,  thought  fit  to  call  evidence  ob- 
jected to  by  the  defendant,  they  must  take 
the  consequence  of  their  own  act ;  and,  if 
the  Court  should  think  that  such  evidence 
was  not  material  to  the  question  in  issue, 
the  defendant,  who,  probably,  would  not 
have  been  convicted  if  such  evidence  had 
not  created  a  prejudice  against  him  in  the 
minds  of  the  jurors,  is  entitled  to  a  new 
trial. 

Mr.  Attorney  General  shewed  cause 
against  the  motion  in  the  first  instance. — 
With  respect  to  the  objection  that  the  96th 
section  of  the  6  Geo.  4.  provided  against  a 
commission  of  bankrupt,  not  enrolled,  be- 
ing evidence  for  any  purpose  whatever,  he 
submitted  that  the  meaning  of  that  clause 
was,  that  the  commission  could  not  be  given 


in  evidence  for  any  thing  to  be  done  under, 
or  in  pursuance  of,  such  commission ;  but, 
even  if  the  construction  put  upon  that  clause 
by  the  defendants'  counsel  were  the  true 
construction,  still  the  clause  applied  only  to 
the  original  non-enrolled  commission,  and 
not  to  the  enrolled  assignment  under  a  com- 
mission. This  case  is  similar  to  that  of  an 
unstamped  forged  bill  of  exchange,  which 
the  stamp  act  declares  not  to  be  evidence 
for  any  purpose  whatever  ;  but  it  has  neTer 
been  contended,  that  upon  an  indictment 
for  forgery,  such  unstamped  bOl  waa  inad- 
missible as  evidence  to  establish  the  guilt  of 
the  party  upon  trial  for  the  forgery,  although 
it  would  not  have  been  admissible  in  evi- 
dence in  any  civil  action. 

The  Court  took  time  to  consider;  and, 
on  the  4th  July, 

Lord  Tenterden  delivered  the  opinion  of 
the  Court. — After  stating  the  facts,  and  the 
objection  which  had  been  taken  by  the  de- 
fendants' counsel,  his  Lordship  observed, 
that  it  was  not  necessary  to  give  an  opinion 
whether  the  instruments  in  question  were 
properly  admitted  in  evidence  or  not,  with 
reference  to  the  fact  that  this  was  a  criminal 
proceeding,  and  not  a  case  in  which  any 
right  was  sought  to  be  enforced  under  those 
instruments.  It  became  unnecessary  to  de- 
cide that  question ;  because  they  were  all 
clearly  of  opinion  that  the  evidence  itself 
was  immaterial  to  the  issue.  The  question 
was,  not  whether  the  defendants  had  sued 
out  any  commission,  but  whether  they  had 
conspired  to  sue  out  a  commission  with  a 
certain  intent  charged  by  the  indictment. 
That  question  left  it  as  a  matter  of  perfect 
indifference  whether,  in  fact,  any  commis- 
sion had  ever  been  sued  out  or  not.  Nor, 
his  Lordship  observed,  was  the  fact  of  the 
commission  being  sued  out  relied  upon  by 
him  in  his  charge  to  the  jury.  That  feet, 
therefore,  could  not  have  had  the  smallest 
weight  on  their  minds  with  reference  to  the 
conspiracy ;  and  the  Court  could  not  assent  to 
the  position  of  the  defendants'  counsel  that, 
in  such  a  case,  a  new  trial  must  be  granted, 
merely  because  it  was  a  criminal  and  not  a 
civil  case.  The  principle  was  the  same 
both. 

Rule  refused. 


THE  DUTIES  OF  MAGISTRATES. 


135 


1 827.        CtBRROTT  0.  THE  COMMISSIONERS 
July    7.      (.  OP  BERWICK  HARBOUR. 

Mandamus, 

The  return  to  a  mandamus  must  not  allege 
inconsistent  causes ;  must  not  be  argumenta- 
tive ;  and  must  state,  clearly  and  positively, 
that  the  parties  against  whom  it  was  issued, 
have  performed  all  thai  it  directs ;  that  it  is 
impossible  to  do  so ;  or  shew  some  sufficient 
and  legal  reason  why  they  ought  not  to  be 
compelled  to  comply  with  its  injunctions. 

Thus,  where  certain  commissioners  re- 
turned  as  a  reason  for  not  considering  the 
claims  of  a  complainant,  that  it  was  impos- 
sible to  settle  and  agree  upon  the  amount  of 
the  compensation  to  which  he  was  entitled 
until  he  had  furnished  further  evidence,  but 
did  not  state  that  they  had  met  for  the  pur- 
pose of  considering  those  claims  and  receiving 
that  evidence;  and,  as  further  excuse,  objected 
to  the  legality  of  the  complainant's  notice, 
and  denied  his  right  to  any  compensation 
whatever, — the  return  was  quashed  as  insuf- 
ficient, inconsistent,  and  argumentative,  and 
a  peremptory  mandamus  awarded. 

Mandamus,  commanding  the  defendants 
to  take  into  consideration  what  recompense 
and  satisfaction,  if  any,  should  be  made  to 
Charles  Terrott,  as  the  person  injured  and 
aggrieved,  in  respect  of  damages  sustained  ' 
by  him  in  certain  fisheries,  and  to  settle 
and  agree  upon  such  recompense  and  satis- 
faction as  they  should  judge  fit  and  reason- 
able, according  to  the  provisions  of  an  act 
of  parliament,  passed  in  the  48  Geo.  3,  in- 
tituled "  An  act  for  rebuilding  the  pier  and 
improving  the  harbour  of  Berwick-upon- 
Tweed."  The  writ  set  forth,  "  that  it  is 
by  the  said  act  (among  other  things,) 
enacted,  that  if  any  person  or  persons  shall, 
at  any  time  or  times,  sustain  any  damage  in 
his,  her,  or  their  messuages,  lands,  fisheries, 
tenements,  or  hereditaments,  by  the  execu- 
tion of  any  of  the  powers  of  the  said  act,  or  by 
any  act,  neglect,  or  default  of  the  commission- 
ers appointed,  or  to  be  appointed,  by  virtue 
of  the  said  act,  or  of  the  workmen  employed 
therein,  in  every  such  case  the  said  com- 
missioners shall  have  full  power,  from  time 
to  time,  and  at  all  times,  to  settle  and  agree 
upon  such  recom pence  and  satisfaction  to 
be  made  for  the  same,  to  the  person  or  per- 


sons injured  or  aggrieved,  as  they  shall 
judge  fit  and  reasonable,  to  be  paid  out  of 
the  monies  arising,  or  to  be  raised,  in  pur- 
suance, or  by  virtue  of  the  said  act ;  pro- 
vided always  that  no  person  or  persons 
whatsoever,  shall  be  entitled  to  satisfaction 
for  any  damages,  nor  shall  the  said  com- 
missioners, or  any  of  them,  be  obliged  or 
authorized  to  take  any  notice  of  any  appli- 
cation in  relation  thereto,  unless  the  com- 
plaint of  such  damages  shall  have  been  made 
in  writing  to  them  or  their  chairman  or 
clerk,  within  the  space  of  six  calendar 
months  next  after  such  damages  shall  have 
been  occasioned."  It  then  proceeded  to 
state  a  complaint,  made  by  the  applicant 
within  the  time  prescribed  by  the  act,  and 
other  notices  and  applications  between  that 
time  and  the  6th  February  1826,  when  a 
further  notice,  reciting  the  former  notices, 
and  giving  a  full  and  minute  statement  of 
the  injury  (which  was  also  given  at  length 
in  the  writ,)  was  served  upon  the  commis- 
sioners, and  they  were  required  to  settle  and 
agree  upon  compensation,  &c. 

The  return  to  this  mandamus  stated,  that 
the  commissioners  had  been  at  all  times 
ready  and  willing  to  take  into  consideration 
and  settle  and  agree  upon  the  recompense 
and  satisfaction,  to  be  made  to  the  person 
named  as  injured  and  aggrieved  upon  the 
said  several  occasions,  but  that  the  said 
commissioners  found  that  it  was  impossible 
to  ascertain  the  extent  of  such  alleged  da- 
mage without  being  furnished  with  a  more 
full  and  specific  statement,  and  that  they 
are  and  always  have  been  ready,  upon  being 
furnished  with  such  more  full  and  specific 
statement,  to  settle  and  agree,  &c. ;  that 
the  said  notices  or  complaints  were  not,  pur- 
suant to  the  provisions  of  the  said  act,  de- 
livered to  the  said  commissioners,  or  their 
chairman  or  clerk,  within  the  space  of  six 
calendar  months  after  any  damage  had  been 
done  to  the  said  Charles  Terrott ;  and  that 
the  said  Charles  Terrott  had  not,  at  the 
several  times  when  such  notices  and  com- 
plaints were  made  and  delivered,  sustained 
any  damage,  or  was  he  a  person  aggrieved, 
&c. ;  and  that  for  these  reasons  and  causes 
the  said  commissioners  had  not  taken  into 
consideration  what  recompense  and  satis- 
faction should  be  made,  nor  settled  and 
agreed  upon  any  recompense  to  the  said 
Charles  Terrott,  &c. 
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Mr.  Parke  now  objected  that  this  return 
was  insufficient :  all  that  the  commissioners 
were  called  upon  to  do  was,  to  say  whether 
any  thing  was  or  was  not  due  to  the  com- 
plainant ;  and  for  this  purpose  they  ought 
to  have  met  together.     The  return  gave  no 
reasons  why  they  should  not  so  meet ;  nei- 
ther did  it  state  that  it  was  impossible  to 
ascertain  the  damages,  but  merely  that  they 
found  it  to  be  so  for  want  of  sufficiently 
full  information ;  but  the  injury   was  set 
forth  as  clearly  and  minutely  as  possible. 
They  were  bound  to  come  to  some  decision 
upon  the  question  ;  and  if  the  complainant 
were  dissatisfied,  he  might  require  them  to 
summon  a  jury.     The  return  was,  in  fact, 
bad  and  inconsistent  in  every  part :  it  first 
admitted  damages  to  have  been  sustained, 
and  afterwards   denied   it.     It  gave  as  a 
reason  why  the  commissioners  had  not  pro- 
-  ceeded  that  they  had  not  ample  informa- 
tion, and  then  objected  to  the  notices,  and 
yet  it  denied  that  there  was  any  cause  of 
complaint. 

Mr.  Brougham  (contra)  insisted,  that  the 
return  was  valid.  It  stated  that  the  com- 
missioners were  ready  and  willing  to  agree 
and  settle  t'pon  the  compensation  due  to  the 
complainant  so  soon  as  he  should  give  them 
the  means  of  so  doing,  by  furnishing  a  pro- 
per specification :  there  had,  however,  been 
a  positive  refusal  to  make  this.  Next  the 
commissioners  affirmed,  that  his  notice  was 
not  according  to  the  act ;  and  it  thence  fol- 
lowed that  they  were  not  bound,  and  con- 
sequently ought  not  to  be  called  upon  by 
mandamus,  to  entertain  his  claims.  If  this 
were  untrue,  his  remedy  was  by  action  for  a 
false  return,  but  it  would  not  make  the  re- 
turn insufficient.  It  was  objected  that  the 
commissioners  had  not  met ;  but  it  must 
be  concluded  they  had,  as  they  stated  that 
they  endeavoured  to  ascertain,  which  they 
could  not  have  done  without  meeting. 

Mr.  Justice  Bay  ley, — To  adopt  the  rea- 
soning as  to  the  meeting,  would  make  the 
return  argumentative,  and  therefore  bad. 
The  commissioners  object  that  they  had  no 
evidence  on  which  to  adjudicate ;  but  there 
would  have  been  that  evidence,  had  they 
met.  The  return  must  be  quashed,  and  a 
peremptory  mandamus  issued. 

Return  quashed. 


:11.J 


HAYNES   V.   HATTON, 


1827 
July  5  & 

Quarter  Sessions — Jurisdiction — Sheriff. 

The  statute  3  Geo.  4.  c.  46.  *.  6.  does  not 
empower  the  Court  of  Quarter  Sessions  to  dis- 
charge a  forfeited  recognizance  in  cases  where 
the  sheriff  has  levied  or  been  paid  the  amount 
under  process,  but  is  confined  to  those  instances 
where  the  party  has  been  committed  to  gad, 
or  has  given  security  to  appear  at  the  Quar- 
ter Sessions. 

Accordingly — where  a  party  brought  an 
action  of  assumpsit  against  the  sheriff  to  re- 
cover back  money  paid  under  process  for  a 
forfeited  recognizance,  according  to  the  pro- 
visions of  that  act,  the  Quarter  Sessions  hav- 
ing subsequently  discharged  the  forfeited  re- 
cognizance ;  and  the  sheriff  having  also 
offered  to  repay  the  money : — the  Court 
held,  that  the  action  could  not  be  sustained, 
either  under  the  statute,  or  by  reason  of  the 
general  promise  to  pay;  but  that,  in  such  case, 
the  sessions  had  no  jurisdiction,  and  the  pro- 
mise to  pay  was  nudum  pactum.  The  re- 
medy in  such  a  case  must  be  by  application  to 
the  Treasury. 

This  was  an  action  of  assumpsit  on  the 
money  counts,  and  an  account  stated,  tried 
before  Mr.  Serjeant  Bosanquet,  at  the  Here- 
ford Lent  Assizes  1827,  when  a  verdict  was 
found  for  the  plaintiff. 

The  sum  sought  to  be  recovered  was  the 
amount  of  the  recognizances  forfeited  by 
the  plaintiff,  and  received  or  levied  by  the 
defendant  in  the  year  1824,  by  virtue  of  a 
writ  directed  to  him  as  sheriff  of  the  county, 
pursuant  to  the  statute  3  Geo.  4*  c-  46.  s.  2. 
These  recognizances  the  Court  of  Quarter 
Sessions,  conceiving  they  had  authority  un- 
der the  6th  section  of  that  statute,  had  sub- 
sequently discharged  ;  and  the  defendant, 
for  that  reason,  had  not,  in  the  first  instance* 
returned  the  sum  so  in  his  possession,  in 
his  accounts  transmitted  to  the  Treasury. 
He  had  also  offered  to  pay  it  over  to  die 

Plaintiff  on  obtaining  a  satisfactory  receipt, 
'he  question  was,  whether,  by  the  act  of 
parliament,  the  Court  of  Quarter  Sessions 
were  empowered  to  discharge  the  forfeited 
recognizances,  after  an  actual  levy,  or  pay- 
ment, under  process,  of  their  amount ;  or, 
whether  the  jurisdiction  of  that  Court 
not  confined  to  cases  where  the  party 
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whom  the  writ  issued,  had  given  security  to 
appear  at  the  Quarter  Sessions,  or  had  been 
committed  to  gaol. 

Mr.  Taunton  having,  upon  this  question, 
obtained  a  rule  nisi  for  a  nonsuit,  (1) 

(1)  The  following  are  the  passages  of  the 
2d  section,  and  of  the  schedule  therein  referred 
to,  and  of  the  other  two  sections,  upon  the 
construction  of  which  the  question  depended. 

By  the  latter  part  of  section  2,  it  is  enacted, 
"  that  the  clerk  of  the  peace  or  town  clerk  shall 
copy  on  a  roll  such  fines,  issues,  amerciaments, 
forfeited  recognizances,  sum  or  sums  of  money, 
paid  or  to  be  paid  in  lieu  or  satisfaction  of 
them,  or  any  of  them,  imposed  or  forfeited  at 
such  Court  of  General  or  Quarter  Sessions ;  and 
shall  within  such  time  as  shall  be  fixed  and  de- 
termined by  such  court,  not  exceeding  21  days 
after  the  adjournment  of  such  court,  send  a  copy 
of  such  roll,  with  a  writ  of  distringas  and  capias, 
or  fieri  facias  and  capias,  according  to  the  form 
and  effect  in  the  schedule,  marked  (A),  annex- 
ed to  this  act,  to  the  sheriff  of  such  county, 
or  the  sheriff,  bailiff,  or  officer  of  such  city, 
borough  or  place,  having  execution  of  process 
therein  respectively,  as  the  case  maybe,  which 
shall  be  the  authority  to  such  sheriff,  &c.  for 
proceeding  to  the  immediate  levying  and  reco- 
vering of  such  fines,  issues,  amerciaments,  for- 
feited recognizances,  sum  or  sums  of  money, 
to  be  paid  in  lieu  or  satisfaction  of  them,  or 
any  of  them,  on  the  goods  and  chattels  of  such 
several  persons,  or  for  taking  into  custody  the 
bodies  of  such  persons,  in  case  sufficient  goods 
and  chattels  shall  not  be  found  whereon  dis- 
tress can  be  made  for  recovery  thereof :  and 
every  person  so  taken  shall  be  lodged  in  the 
common  gaol  until  the  next  General  or  Quar- 
ter Sessions  of  the  peace,  there  to  abide  the 
judgment  of  the  said  court." 

By  the  5th  section,  it  is  provided  and  enact- 
ed, "  that  if  any  persons,  on  whose  goods  and 
chattels  such  sheriff,  bailiff,  or  officer,  shall  be 
authorized  to  levy  any  such  forfeited  recogni- 
zance, or  sum  of  money  to  be  paid  in  lieu  or 
satisfaction  thereof,  shall  give  security  to  the 
said  sheriff,  bailiff,  or  officer,  for  his  appear- 
ance at  the  next  General  or  Quarter  Sessions, 
then  and  there  to  abide  the  decision  of  the 
court;  and  also  to  pay  such  forfeited  recogni- 
zance, or  sum  of  money  to  be  paid  in  lieu  or 
satisfaction  thereof,  together  with  all  such  ex- 
penses as  shall  be  ordered  and  adjudged  by 
the  court,  it  shall  be  lawful  for  such  sheriff, 
bailiff,  or  officer,  and  he  is  hereby  authorized 
and  required  to  discharge  such  person  so  giving 
such  security  out  of  custody." 

By  the  6th  section,  it  is  provided  and  enact- 
ed, "  that  the  Court  of  General  or  Quarter  JSes- 
sions  before  whom  any  person  so  committed  to 
gaol  or  bound  to  appear  shall  be  brought,  is 


Mr.  Maule,  in  shewing  cause,  contended, 
that  the  sessions  plainly  derived  a  power 
under  the  act  to  order  the  repayment  of 
money  actually  levied  by  the  sheriff1,  as  well 
as  to  remit  the  forfeiture,  in  cases  where  the 

hereby  authorized  and  required  to  inquire  into 
the  circumstances  of  the  case ;  and  shall,  at  its 
discretion  be  empowered  to  order  the  discharge  of 
the  whole  of  the  forfeited  recognizance,  or  sum 
of  money  paid  or  to  be  paid,  in  lieu  or  satis- 
faction thereof,  or  any  part  thereof;  and 
such  order  shall  be  made  in  the  form  or  to  the 
effect  of  the  schedule,  marked  (C),  to  this  act 
annexed,  and  shall  be  signed  by  the  clerk  of 
the  peace ;  which  said  order  shall  be  a  dis- 
charge to  such  sheriff,  bailiff,  or  officer,  on  the 
passing  of  his  accounts  at  the  Exchequer,  or 
before  any  auditor,  or  other  proper  officer, 
duly  authorized  to  pass  the  same ;  and  in  all 
cases  where  the  party  shall  have  been  lodged 
in  the  common  gaol  by  such  sheriff,  bailiff,  or 
other  officer,  the  justices  of  the  peace  so  assem- 
bled are  hereby  empowered  either  to  remand 
such  party  to  the  custody  of  the  sheriff,  bailiff, 
or  other  officer ;  or,  upon  the  release  of  such 
party  from -the  whole  of  such  forfeited  recog- 
nizance, to  order  such  party  to  be  discharged 
from  custody ;  and  such  order  6hall  be  a  full 
and  sufficient  discharge  to  the  said  sheriff,  bai- 
liff, or  other  officer,  on  the  passing  of  his  ac- 
counts at  the  Exchequer,  or  before  any  auditor 
or  other  proper  officer,  duly  authorized  to  pass 
the  same ;  and  it  shall,  and  may  be  lawful  to 
and  for  the  said  Court  of  General  or  Quarter 
Sessions,  to  award  such  costs,  charges,  and 
expenses,  to  be  paid  by  either  party  to  the 
other,  as  to  the  said  court  shall  seem  just  and 
reasonable." 

The  schedule  (A)  referred  to  in  the  2d  section, 
contains  the  form  of  the  writ  to  be  directed  to 
the  sheriff,  which  is  as  follows : — 

"  George  the  Fourth,  &c.  &c.  To  the  sheriff, 
or  bailiff,  or  officer,  (as  the  case  may  be,)  for 
the  county  of ,  greeting. 

"  You  are  hereby  required  and  commanded, 
as  you  regard  yourself  and  all  yours,  that  you 
omit  not  by  reason  of  any  liberty  in  your 
county,  city,  borough,  or  place,  (as  the  case 
may  be,)  but  that  you  enter  the  same ;  and  of 
all  the  goods  ana  chattels,  lands  and  tene- 
ments, of  all  and  singular  the  persons  in  the 
several  extracts  of  this  writ  annexed,  you  cause 
to  be  levied,  all  and  singular  the  debts  and 
sums  of  money  upon  them,  in  the  same  ex- 
tracts severally  imposed  and  charged ;  so  that 
the  money  may  be  ready  for  payment  at  the 
next  General  or  Quarter  Sessions  of  the  peace 
to  be  paid  over  in  such  manner  as  any  two  or 
more  of  the  Lords  Commissioners  of  his  Ma- 
jesty's Treasury  may  direct ;  and  if  any  of  the 
said  several  debts  cannot  be  levied,  by  reason 
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levy  might  not  actually  have  been  made. 
The  act  was  a  remedial  act ;  and  it  might 
therefore  be  presumed,  that  the  legislature 
did  not  intend  that  it  should  have  the  effect 
of  confining  the  authority  of  the  Quarter 
Sessions  to  those  instances  alone  in  which 
parties  had  given  security  for  their  appear- 
ance, or  were  under  imprisonment.  But 
independently  of  the  act,  the  defendant  was 
liable  to  refund  the  money,  under  the  gene- 
ral promise  to  pay,  and  the  verdict  was  con- 
sequently right. 

Mr.  Taunton  (contra)  referred  to  the 
schedule,  wherein  the  directions  to  the  she- 
riff, as  to  paying  over  the  money  are  con- 
tained, and  contended,  that  the  legislature 
did  not  intend  to  give  the  sessions  jurisdic- 
tion! where  the  money  bad  been  paid  under 
process.  The  plaintiff  had  no  right  of  ac- 
tion to  recover  such  money  from  the  sheriff; 
but  his  only  course  was,  an  application  to 
the  Lords  of  the  Treasury,  under  whose 
conttoul  the  money  was  the  instant  the  she- 
riff received  it. 

The  Court,  on  looking  to  the  2d  and  6th 
sections  of  the  act,  observed,  they  were  dis- 
posed to  think,  that  by  the  payment  of  the 
money,  the  party  in  effect  bound  himself  to 
appear,  and  in  that  case  might  come  within 
the  Gth  section;  and  if  so,  that  the  sessions 
had  jurisdiction.  That  was  their  present 
impression ;  but  should  they  see  any  ground 
to  alter  it,  counsel  would  be  informed.  Ac- 
cordingly, on  the  last  day  of  the  Sittings 
after  term,  a  different  judgment  was  deli- 
vered by 

Mr.  Justice  Bay  ley. — (The  learned  Judge, 
after  stating  the  nature  of  the  case,  ob- 
served,) It  was  insisted,  that  the  plaintiff 
was  entitled  to  recover,  first,  under  the 
statute;  and  secondly,  independently  of 
the  statute,  because  the  defendant  had  pro- 
mised to  pay,  and  had  taken  credit  in  his 

of  no  goods  or  chattels  being  to  be  found  be- 
longing to  the  parties,  then,  in  all  Cases,  that 
you  take  the  bodies  of  the  parties  refusing  to 
pay  the  aforesaid  debts,  and  lodge  them  in  the 
gaol  of  the  county,  city,  &c,  there  to  await 
the  decision  of  the  justices  assembled  at  the 
next  General  or  Quarter  Sessions,  unless  the 
parties  shall  have  given  sufficient  security  for 
their  appearance  at  such  sessions,  for  which 
you  will  be  answerable,  and  have  you  there 
then  this  writ.    Witness,"  &c 


accounts  returned  to  the  Treasury  for  the 
amount  of  the  sum  levied,  and  which  the 
sessions  had  ordered  to  be  returned.  Bat 
it  seems  to  us,  that  if  the  sessions  had 
no  jurisdiction  to  discharge  these  recog- 
nizances, that  order  was  a  void  order,  and 
that  the  fact  of  the  sheriff  having  taken 
credit  for  the  repayment,  does  not  vary  the 
case.  If  the  recognizances  were  improperly 
discharged  by  the  sessions,  be  is  still  ac- 
countable to  the  Exchequer ;  he  has  sbD 
money  belonging  to  the  Crown ;  and,  there- 
fore, his  promise  to  pay  is  nudum  pactum, 
and  he  cannot  be  answerable  to  the  phuntuH 
Whether  he  is  to  be  considered  so  answer- 
able depends  upon  the  construction  of  the 
statute  3 Geo.  4.C.6.;  and  the  question  is, 
if  the  6th  section  of  that  statute  will  admit 
of  the  interpretation,  that  the  sessions  were 
to  entertain  a  jurisdiction  in  all  cases,  or 
whether  it  was  not  to  be  limited  to  those  only 
where  a  party  had  been  committed  to  gaol, 
or  had  entered  into  securities  to  appear  at 
the  sessions.  If  the  jurisdiction  was  gene- 
ral, the  plaintiff  had  a  right  of  action ;  if 
limited,  he  had  not ;  because  the  facts  did 
not  bring  him  within  either  class  of  cases. 
It  was  considered  that  the  sessions  had  no 
original  authority ;  and  the  question,  there- 
fore, depends  entirely  upon  the  statute. — 
[The  learned  Judge  here  read  the  2d  and 
5th  sections.]  I  rather  think  that  neither 
of  these  sections  was  meant  to  extend  to 
any  case  where  the  party  had  paid  the  money, 
or  a  levy  had  been  made  upon  his  goods, 
but  only  to  those  two  cases  where  the  she- 
riff had  taken  the  party's  body,  and  either 
lodged  him  in  gaol,  or  taken  security  for 
his  appearance  at  the  sessions.  Then  comes 
the  6th  section,  under  which  alone  the  party 
had  any  power  to  apply  to  the  sessions,  and 
they  any  jurisdiction  to  act.  We  think  that, 
by  that  section,  their  power  is  confined  to 
cases  where  the  person  is  brought  before 
them,  and  that  the  person  so  brought  be- 
fore them  must  have  been  committed  to 
gaol,  or  bound  by  security  to  appear.  If  a 
general  authority  was  intended,  it  is  impos- 
sible that  such  language  could  be  used.  It 
would  require  a  peculiar  degree  of  ingenuity 
so  to  extend  the  words  of  that  section ;  but 
connected  with  the  preceding  sections,  the 
2d  and  the  5  th,  it  is  clear  that  those  are  the 
only  two  cases  in  which  the  sessions  have 
jurisdiction.      The  plaintiff  does  not 
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within  either ;  he  was  not  committed  to  gaol ; 
neither  did  he  give  security ;  but  when  the 
process  issued,  he  paid  the  money.  To 
him  therefore,  the  statute  does  not  apply. 
But  if  the  words  of  this  statute  were  such 
as  to  make  the  intention  doubtful,  a  legis- 
lative exposition  might  be  found  in  the 
act  4  Geo.  4.  c.  37,  wherein  it  is  provided, 
[the  learned  Judge  here  read  the  3d  section 
of  the  act,  which  will  be  found  in  the  Abridg- 
ment of  the  Statutes,  L.  J.  1823,]  that  a  re- 
turn shall  be  made,  whether  the  party  in- 
tending to  appeal  has  given  good  security. 
That  shews,  that  the  party  has  no  power  of  go- 
ing to  the  sessions  without  having  given  such 
security :  and  when  one  considers  that  the 
sessions  are  to  award  costs,  it.  seems  proper 
that  it  should  be  so  ;  for  I  am  not  aware  of 
any  other  means  by  which  they  can  enforce 
payment.  For  these  reasons,  then,  we  are 
of  opinion,  that  the  sessions  had  no  juris- 
diction ;  but  that  if  the  party  is  entitled  to 
any  relief,  he  must  seek  it  elsewhere,  as  the 
Court  of  Quarter  Sessions  was  not  the  pro- 
per place  to  obtain  it. 

Rule  absolute  for  nonsuit. 


1827.     ? 

M        18      1    BASTOCK  "•  RIDGWAY. 

Sub-division  of  a  parish— Overseers. 

A  parish  cannot  be  legally  divided  into 
distinct  districts,,  unless  it  plainly  appear 
that  the  parish  at  large  is  not  capable  con' 
veniently  of  maintaining  its  poor  according 
to  the  provisions  of  the  statute  43  Eliz.  c.  2, 
or,  in  the  language  of  the  13  fy  14  Car.  ft, 
c.  12,  of  reaping  the  benefit  of  that  statute. 

But  it  will  be  presumed,  thai  a  parish  can' 
not  derive  that  benefit,  provided  the  separa- 
tion into  legal  districts  has  subsisted  from 
time  immemorial,  or  for  a  long  course  of 
years  ;  or  took  place  either  before  or  at  the 
time  of  the  passing  of  the  act,  13  ty  14  Car.  2. 
c.  12.  s.  21. 

A  mere  agreement,  however,  between  the 
districts  of  a  parish  to  separate,  in  conse- 
quence of  disputes  not  substantially  interfering 
with  the  mode  of  maintaining  the  poor  under 
the  statute  of  Elizabeth,  and  where  the  funds 
of  those  districts,  as  well  as  the  collection  of 
the  rates,  do  not  plainly  appear  to  have  been 
distinct,  will  not  be  such  a  sub-division  as  to 


entitle  either  of  those  .districts  to  the  right  of 
having  separate  overseers,  or  to  be  considered 
in  other  respects  as  a  distinct  parish. 

This  was  a  feigned  issue  to  try  whether 
the  hamlet  of  Singleborough,  in  the  parish 
of  Great  Horwood,  in  the  county  of  Buck- 
ingham, was  legally  separated  and  divided 
from  the  township  of  Great  Horwood,  in 
the  same  parish,  for  the  relief  and  mainte- 
nance of  the  poor.  The  cause  came  on  for 
trial  at  the  Summer  Assizes  1825,  for  the 
said  county  of  Buckingham,  before  the 
Lord  Chief  Baron,  when,  by  consent,  a  ver- 
dict was  taken  for  the  plaintiffs,  subject  to 
the  opinion  of  this  Court  on  the  following 

CASE. 

The  parish  of  Great  Horwood  consists  of 
the  township  of  Great  Horwood,  and  of 
the  Hamlet  of  Singleborough  (which  ham- 
let is  a  distinct  immemorial  vill).  The  town- 
ship of  Horwood  contains  about  three  thou- 
sand acres,  consisting  almost  entirely  of  open 
fields,  and  waste  or  common  lands.  The 
hamlet  of  Singleborough  contains  about  nine 
hundred  acres.  It  was  inclosed  upwards  of 
twenty  years  ago,  pursuant  to  an  act  of  par- 
liament, and  die  lands  thereof  are  now  of 
much  greater  value,in  proportion  to  their  ex- 
tent, than  those  of  the  township  of  Horwood; 
and  the  hamlet  is  likewise  much  less  bur- 
thened  with  poor,  in  consequence  of  greater 
care  having  been  taken  by  the  inhabitants 
thereof  to  prevent  the  settlement  of  paupers 
within  the  said  hamlet.  The  population  of 
the  township  of  Horwood  has  been  as  fol- 
lows :  viz.  in  1 795,  four  hundred  and  fifty- 
six,  persons ;  in  1 801,  four  hundred  and  fifty 
persons ;  in  1 8 1 1 ,  four  hundred  and  seventy- 
five  persons;  and  in  1821,  five  hundred 
and  eighty-five  persons.  The  population  of 
the  hamlet  of  Singleborough  was,  in  each 
of  those  years,  from  one  hundred  to  one 
hundred  and  ten  persons.  Previous  to  the 
year  1798,  the  population,  both  of  the  town- 
ship and  hamlet,  was  less  than  it  has  been 
since.  There  is,  and  always  has  been,  but 
one  church  for  the  whole  of  the  parish,  and 
which  is  situated  in  the  township  of  Hor- 
wood, where  all  burials,  christenings,  and 
marriages,  for  the  whole  parish  take  place. 
The  hamlet  of  Singleborough  has  always 
borne  one-fourth  part  of  the  expenses  of  re- 
pairing the  church,  and  of  the  other  church- 
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wardens'  expenses.  It  was  proved  by  a 
witness  born  in  the  year  1750,  that  in  pe- 
rambulating the  boundaries,  the  inhabitants 
of  the  township,  and  those  of  the  hamlet, 
respectively,  as  far  back  as  he  could  re- 
member, had  confined  themselves  to  the 
boundaries  of  the  said  township  and  hamlet 
respectively,  and  had  never  interfered  with 
each  other ;  and  that  previous  to  the  in- 
closure  of  Singleborough  hereinbefore  men- 
tioned, and  whilst  the  lands  in  the  said 
hamlet  were  in  an  open  field,  and  common- 
able state,  there  existed  no  right  of  intercom- 
monage  between  the  occupiers  thereof,  and 
the  occupiers  of  lands  within  the  said  town- 
ship of  Horwood ;  but  that  the  lands  in  the 
said  township  and  hamlet  respectively, 
though  adjoining  each  other,  were  distinct, 
and  commonable  only  by  the  occupiers  in 
each  district,  separately  and  distinctly.  None 
of  the  messuages  or  farmhouses  in  the  hamlet 
of  Singleborough  are  distant  more  than  three- 
fourths  of  a  mile  from  the  church.  It  was 
proved  by  two  witnesses,  one  born  in  the 
year  1795,  and  the  other  in  the  year  1788, 
that  as  far  back  as  they  could  remember, 
previous  to  the  year  1753,  the  poor  of  the 
township  and  hamlet  were  maintained  jointly; 
and  that  previous  to  the  year  1753,  they 
never  heard  that  Horwood  and  Single- 
borough were  considered  as  two  separate 
parishes  or  district,  or  maintained  their 
poor  separately  ;  and,  in  particular,  it  was 
proved  by  the  elder  of  the  said  two  witnesses, 
that  he  had  several  times  seen  one  Thomas 
Robinson,  a  pauper,  residing  in  Singlebo- 
rough, receive  money,  with  other  paupers, 
at  the  vestry-room  at  the  parish  church  of 
Horwood,  where  the  paupers  of  the  whole 
parish  were  at  that  time  usually  paid.  On 
the  30th  day  of  August,  1679,  a  bond  was 
executed  by  William  Auldwinkle  and  John 
Clarke,  therein  respectively  described,  to 
three  persons  therein  named  and  described 
as  overseers  of  the  poor  of  the  town  of 
Great  Horwood  cum  Singleborough,  in  the 
sum  of  30/.,  to  indemnify  the  said  parish 
and  the  inhabitants  thereof,  of  and  from 
the  said  William  Auldwinkle,  or  his  wife  or 
wives,  that  he  should  hereafter  marry,  or  his 
children  that  he  should  have,  and  of  and 
from  all  charges  by  their  residence  or  being 
inhabitants  within  the  said  parish  of  Great 
Horwood.  On  the  8th  of  October  1690, 
an  agreement  under  the  hands  and  seals  of 


Hugh  Barker,  and  thirty-two  other  persons, 
including  the  rector  of  the  parish,  therein 
described  as  of  Great  Horwood  and  Single- 
borough, whereby  they  did  agree  to  have  a 
house  built  at  Singleborough  for  the  use  of 
William  Gayton,  at  the  cost  and  charges  of 
Horwood  and  Singleborough,  and  also  to 
continue  for  the  use  of  the  poor  of  Single- 
borough, each  hamlet  paying  their  usual 
proportionable  allowance  for  their  relief; 
and  that  the  poor  of  Singleborough  and 
Horwood  be  kept  in  their  respective  ham- 
lets. On  the  6th  of  April  1702,  a  certifi- 
cate was  given,  under  the  hands  and  seals 
of  three  persons  therein  named  and  describ- 
ed as  churchwardens  and  overseers  of  the 
poor  of  the  parish  of  All  Saints  in  the  town 
of  Northampton,  whereby  they  certified  the 
churchwardens  and  overseers  of  the  poor  of 
the  parish  of  Great  Horwood  and  Single- 
borough in  the  same  parish,  in  the  county 
of  Bucks,  that  Richard  Verney,  then  late 
of  their  parish  of  All  Saints,  was  legally  set- 
tled in  All  Saints  parish  ;  and  which  certifi- 
cate was  signed  and  allowed  by  two  Justices 
of  the  Peace.  On  the  25th  February  1714, 
a  similar  certificate  of  the  settlement  of  a 
pauper  was  given  by  the  churchwardens  of 
the  parish  of  Marsh  Gibbon  in  the  same 
county,  to  the  hamlet  of  Singleborough 
and  parish  of  Great  Horwood ;  which  cer- 
tificate was  also  allowed  and  signed  by  two 
Justices  oV  the  Peace.  On  the  9th  April 
1722,  an  order  was  made,  under  the  hands 
and  seals  of  two  Justices,  for  the  removal 
of  Richard  Verney,  his  wife,  and  child,  from 
the  parish  of  Great  Horwood  cum  Singlebo- 
rough, to  the  parish  of  All  Saints,  North- 
ampton. On  the  11th  May  1730,  a  bond 
was  given,  under  the  hands  and  seals  of 
Joseph  Bull  and  William  Bull  of  Wonslow, 
labourers,  to  Henry  Harris,  Richard  Ver- 
ney, and  John  Prentis,  therein  described  as 
churchwardens,  and  William  Bradbury, 
Thomas  Judge,  and  Thomas  Bradbury, 
therein  described  as  overseers  of  the  poor 
of  the  parish  of  Great  Horwood,  to  indem- 
nify the  parishioners  of  Great  Horwood 
against  a  bastard  child. 

In  the  year  1708,  an  assessment  was 
made  for  the  land-tax,  in  the  hamlet  of 
Singleborough,  of  the  heading  of  which  the 
following  is  a  copy : — 

"  An  assessment  for  Sinkleborrow  for 
raising  money  for  his  Majesty's  use,  made 
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22nd  of  June  1 708."  [Here  a  list  of  names, 
with  the  sums  assessed,  was  given.]  The 
case  then  stated,  that  in  the  years  1719, 
1720,  1724,  other  assessments  for  the  land- 
tax  in  the  hamlet  of  Singleborough  were 
made ;  and  gave  the  names  of  the  persons 
assessed,  and  the  sums  wherein  they  were 
respectively  assessed,  in  the  same  manner  as 
in  the  preceding  assessment.  It  then  set 
forth  a  rate,  entitled  "  a  rate  made  for  the 
overseers  of  the  poor,"  in  the  year  1734, 
and  the  names  of  the  persons  included  in 
that  rate,  which  names  were  the  same  as 
those  which  appeared  in  the  land-tax  as- 
sessments. Other  land-tax  assessments, 
"  for  Singleborough,  in  the  parish  of  Great 
Horwood,"  for  the  years  1735,  and  1749, 
with  the  names  of  the  persons  assessed,  were 
then  set  out. 

On  the  28th  March  1787,  a  certificate 
was  given  by  the  churchwardens  and  over- 
seers of  the  poor  of  Stoney  Stratford,  in  the 
said  county  of  Buckingham,  to  the  church- 
wardens and  overseers  of  the  poor  of  the 
hamlet  of  Singleborough,  acknowledging  the 
settlement  of  William  Warr  and  family,  to 
be  in  the  parish  of  Stoney  Stratford,  West, 
which  certificate  was  signed  and  allowed  by 
two  Justices  of  the  Peace,  and  was  found, 
and  now  remains  in  the  parish  chest  of  Great 
Horwood. 

In  the  year  1786,  an  appointment  was 
made  of  William  Bradbury,  as  petty  con- 
stable of  Singleborough.  In  the  year 
1742,  an  appointment  of  John  Prentice,  as 
petty  constable  of  Singleborough.  In  the 
year  1755,  a  rate  was  made  for  the  high- 
ways of  Singleborough ;  and  in  the  year  1 753, 
a  rate  for  the  constable  of  Singleborough. 

On  the  1 1th  June  1748,  a  bastardy  bond 
was  executed  and  given,  by  Richard  Taylor 
and  others,  to  William  Ridgway,  John  Jones, 
Newman  Willi att,  and  Henry  Cooper, 
therein  described  as  churchwardens  and 
overseers  of  the  poor  of  Great  Horwood. 
On  the  27th  of  August  1751,  a  similar 
bond  was  given  and  executed  by  Thomas 
Franklin  to  Newman  Holden,  John  Hind, 
Newman  Williatt,  and  William  Cooper, 
therein  described  as  churchwardens  and 
overseers  of  the  poor  of  Great  Horwood. 

On  the  24th  April  1753,  an  agreement 
was  made  by  and  between  the  churchwar- 
dens and  overseers  of  the  poor  of  the  town- 
ship of  Great  Horwood,  and  certain  inha- 
Suppl.  1827. 


bitants  of  the  said  township,  and  the  church- 
wardens and  overseers  of  the  poor  of  the 
said  hamlet  of  Singleborough,  and  certain 
inhabitants  thereof,  which  was  as  follows  : 
that  is  to  say — "  articles  of  agreement  in- 
dented, made,  concluded,  and  agreed  upon, 
this  24th  April  1753,  between  John  Hind 
and  John  Jones,  churchwardens,  and  Wil- 
liam King,  Richard  Winter,  Richard  Brad- 
bury, William  Cox,  Newman  Williatt,  Henry 
Harrup,  Thomas  Elliott  and  Thomas  Ver- 
ney,  and  others,  whose  hands  and  seals  are 
hereunto  set  and  subscribed,  occupiers  of 
lands  and  tenements  within  the  town,  pre- 
cinct, or  division  of  Great  Horwood,  in  the 
county  of  Bucks,  for  and  on  behalf  of  them- 
selves, and,  as  far  as  by  law  they  can,  on  the 
behalf  of  the  future  churchwardens  and 
overseers,  and  occupiers  of  lands  and  tene- 
ments within  the  said  town,  precinct  or  di- 
vision, of  the  one  part ;  and  Mr.  Thomas 
Bradbury,  churchwarden,and  Thomas  Brad- 
bury senior,  overseer,  and  Thomas  Brad- 
bury the  elder,  and  Thomas  Bradbury  the 
younger,  and  John  Horwood,  and  others, 
whose  hands  and  seals  are  hereunto  set  and 
subscribed,  occupiers  of  lands  and  tene-< 
ments  within  the  hamlet,  liberty,  or  division 
of  Singleborough,  in  the  parish  Great  Hor- 
wood aforesaid,  on  behalf  of  themselves, 
and,  as  far  as  by  law  they  can,  on  behalf  of 
all  and  every  future  churchwarden  and  over- 
seer, and  occupier  and  occupiers  of  lands, 
&c.  within  the  said  hamlet,  of  the  other 
part,  as  follows  >— 

"  Whereas  frequent  disputes  do  arise  be- 
tween the  occupiers  of  lands  in  the  said 
town  and  the  said  hamlet,  concerning  the 
reception  of  poor  persons  sent  by  orders  or 
otherwise,  to  each  of  the  said  places,  and 
concerning  the  proportion  of  the  poor's  rates 
to  be  raised  in  each  place,  occasioned  in 
some  measure  by  considerable  private  do- 
nations given  for  the  maintenance  and  relief 
of  the  poor  of  one  place,  independent  and 
exclusive  of  the  other ;  by  which  great  ex- 
penses frequently  are  incurred ;  disorder 
and  confusion  do  ensue ;  and  the  poor,  by 
such  means,  become  more  burthensome  than 
they  otherwise  would  be :  Now  for  the  pre- 
vention of  such  inconveniences  for  the  fu- 
ture, it  is  mutually  agreed,  by  and  between 
the  parties  above  mentioned,  that  for  the 
future,  two  different  lists  shall  be  made 
upon  Easter  Tuesday  in  every  year,  at  the 
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meeting  to  elect  parish  officers,  and  as  often 
otherwise  as  the  case  shall  require  ;  one  of 
which  lists  shall  contain  the  names  of  all 
and  every  such  poor  persons  and  their  fami- 
lies, who  shall  be  maintained  and  kept  by 
the  town,  precinct,  or  division  of  Great 
Horwood,  in  case  they  are  then,  or  shall  be  * 
expected  to  become  chargeable;  and  the 
other  list  shall  contain  the  names  of  all  and 
every  such  poor  persons  and  their  families, 
who  shall  be  maintained  by  the  said  hamlet 
of  Singleborough,  in  case  they  are  then,  or 
shall  be  expected  to  become  chargeable ; 
which  lists,  so  made  up,  shall  be  signed  by 
such  of  the  churchwardens  and  overseers, 
and  other  occupiers  of  lands,  within  the  said 
town  and  the  said  hamlet,  as  shall  be  pre- 
sent on  the  occasion  of  electing  parish  of- 
ficers, and  entered  on  the  parish  books,  or 
fixed  up  in  -the  church,  as  to  the  persons 
then  present  shall  seem  most  convenient. 
And  it  is  further  agreed,  that  for  the  future, 
each  place  shall  separately  and  distinctly 
maintain  such  person  or  persons  as  shall 
be  entered  in  each  of  their  lists ;  and  such 
others  as  have  already,  or  from  time  to  time 
hereafter  may  gain  a  settlement  in  each  of 
the  said  places  by  any  manner  of  lawful 
means  whatsoever,  so  often  as  he,  she,  or 
they  may  become  chargeable;  and  shall 
also  separately  support  and  defray  the  ex- 
penses of  all  law  suits,  appeals,  and  orders 
of  removal,  of  every  person  and  persons 
who  shall  be  settled  on,  or  removed  from 
each  of  the  said  places  ;  and  the  said  town, 
and  the  said  hamlet  shall  in  all  other  re- 
spects concerning  the  poor,  be  considered 
as  two  indi Herein  and  distinct  parishes. 
And  to  prevent  any  disputes  arising  for,  or 
by  reason  of  any  private  donations,  it  is 
further  agreed,  that  the  donation  of  John 
Tess,  of  1/.,  charged  yearly  on  the  estate  of 
Mr.  Baldwin,  and  one  other  gift  of  8*., 
charged  yearly  on  the  estate  of  William 
Bradbury,  by  Dr.  Swaddon,  given  to  the 
parish  of  Great  Horwood,  shall  be  from 
time  to  time,  and  at  all  times  hereafter, 
when  and  as  often  as  the  same  shall  become 
due,  received  by,  and  paid  to  the  church- 
wardens or  overseers  of  Singleborough,  for 
them  to  provide  one  great  coat,  and  one 
petticoat,  for  the  uses  of  one  man  and  one 
woman,  residing  in,  or  belonging  to  the 
poor-house  at  Horwood.  And  it  is  agreed, 
that  the  donation  of  Hugh  Baker,  esq.  of 


100/.,  and  the  yearly  interest  thereof,  shall 
be  and  enure  to  the  use  only  of  the  town 
or  division  of  Great  Horwood,  according  to 
the  intention  and  direction  of  the  donor. 
And  it  is  further  agreed,  that  the  sum  of 
1/.  8s.  shall  yearly,  and  every  year,  be  paid 
to  the  churchwardens  and  overseers  of  the 
poor  of  Singleborough,  for  and  as  the  full 
share  and  proportion  of  the  said  hamlet 
of  and  in  the  sum  of  100/.  given  by  three 
other  persons  to  the  said  places  of  Great 
Horwood  and  Singleborough."  (The  agree- 
ment then  proceeded  to  appropriate  two 
alms-houses  in  Great  Horwood  to  the  ham- 
let of  Singleborough  ;  and  concluded  with 
covenants  to  keep  the  articles,  and  to  admit 
the  indenture  as  evidence,  &c.) 

Ever  since  the  date  of  the  last-mentioned 
agreement,  the  said  township  and  hamlet, 
respectively,  have  maintained  their  poor 
separately  ;  and  the  following  orders  for  re- 
moval and  certificates,  have  been  made  and 
given  by  and  to  them  respectively — [several 
certificates  of  settlement  from  the  hamlet 
of  Singleborough  to  die  township  of  Great 
Horwood,  by  persons  therein  described  as 
"  churchwardens  and  overseers  of  the  poor 
of  the  hamlet  of  Singleborough;"  a  bas- 
tardy bond  to  two  persons  similarly  de- 
scribed. Orders  of  removal  of  paupers  of 
foreign  parishes,  and  of  the  township  of 
Great  Horwood,  (in  such  orders  called  "the 
parish  of  Great  Horwood,")  both  to  and  from 
the  said  hamlet,  at  various  periods  between 
1 755  and  1806,  were  then  stated.]  On  the 
7th  May  1806,  an  order  of  removal  to 
another  parish  in  the  county  was  made  from 
the  "  parish  of  Great  Horwood  with  Single- 
borough." In  1773,  a  pauper  was  remov- 
ed from  the  township  to  the  hamlet,  as  to 
the  place  of  his  settlement;  and  was  there 
maintained  till  the  year  1 824,  when  he  died. 
In  the  year  1789,  an  appeal  came  on  to 
be  tried,  in  which  the  churchwardens  and 
overseers  of  the  poor  of  the  parish  of  Great 
Horwood  were  respondents ;  and  another 
appeal  in  which  those  of  the  hamlet  of 
Singleborough  were  appellants. 

At  the  Midsummer  General  Quarter  Ses- 
sions, holden  for  Bucks,  in  the  year  1813, 
an  appeal  was  entered,  on  behalf  of  the 
churchwardens  and  overseers  of  the  poor 
of  the  parish  of  Great  Horwood  aforesaid, 
against  an  order  of  two  Justices  for  the  re- 
moval of  a  pauper  from  the  said  hamlet  of 
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Singleborough  to  the  said  township  of  Hor- 
wood,  as  the  place  of  her  settlement.  The 
hearing  of  the  said  appeal  was  respited 
from  time  to  time,  until  the  General  Quar- 
ter Sessions  holden  for  the  said  county,  in 
January  1815,  when  the  said  order  was 
quashed  ;  the  Justices  being  of  opinion  that 
Great  Horwood  and  Singleborough  were 
one  and  the  same  parish,  and  that,  being 
one  parish,  no  removal  could  legally  be 
made  from  one  part  thereof  to  the  other ; 
and  that  in  consequence  thereof,  the  last- 
mentioned  order  was  invalid.  Since  the 
year  1753,  there  have  been  separate  poor- 
rates  for  the  township  and  hamlet,  and  like- 
wise separate  appointments  of  overseers  of 
the  poor,  with  the  exceptions  hereinafter 
mentioned ;  that  is  to  say,  that  in  each  of 
the  years  1815,  1816,  and  1817,  a  joint  ap- 
pointment of  overseers  of  the  poor  of  the 
whole  parish  was  made  by  two  Justices  of 
the  peace,  on  the  application  of  the  inhabi- 
tants of  the  township  of  Great  Horwood, 
without  the  consent,  and  against  the  will 
of  the  inhabitants  of  the  hamlet  of  Single- 
borough ;  but  notwithstanding  such  joint 
appointments  of  overseers,  the  poor  of  the 
hamlet  of  Singleborough  continued  to  be 
maintained  and  employed  by  the  inhabitants 
thereof  separately  as  heretofore,  and 
without  any  interference  on  the  part  of  die 
overseers  or  inhabitants  of  the  said  town- 
ship of  Horwood ;  and  separate  rates  were 
likewise  made  by  the  said  township  and 
hamlet  respectively,  for  the  relief  of  their 
respective  poor. 

Mr.  Monroe  now  argued  the  case  for  the 
plaintiff,  and  in  support  of  the  division  of 
the  parish. — To  establish  the  legality  of  the 
separation  it  is  only  necessary  to  shew, 
either  that  the  parish,  if  undivided,  cannot 
now  receive  the  benefit  of  the  statute  of 
Elizabeth,  c.  43,  or  could  not  at  the  time  of 
the  passing  of  the  statute  13  &  14  Car.  2. 
c.  12.  8.  21.  Singleborough  is  admitted  in 
the  case  to  be  a  distinct  and  immemorial  vill ; 
and  in  that  respect,  therefore,  is  clearly 
within  the  provisions  of  the  latter  of  these 
statutes.  The  only  question  then  is,  as  to 
the  enjoyment  of  the  benefit  of  that  of  Eli- 
zabeth. The  judgment  of  Mr.  Justice  Bul- 
ler,  in  The  King  v.  Leigh,  (I)  fully  explain- 
ed what  is  required  to  bring  a  parish  within 

(1)  3  Term  Krp.  748. 


the  mischief  intended  to  be  remedied  by  the 
statute  of  Charles.  It  is  not  necessary  that 
there  should  be  an  absolute  impossibility  for 
the  districts  jointly  to  maintain  their  poor, 
but  it  is  sufficient  that  they  cannot  do  so 
conveniently.  The  parish  has  not,  in  fact, 
derived  the  benefit  of  the  statute  for  a  period 
of  more  than  seventy  years  ;  which,  accord- 
ing to  the  opinion  of  Mr.  Justice  Bayley, 
as  expressed  in  The  King  v.  Walsall,  (2)  is 
strong  evidence  to  lead  to  the  conclusion, 
that  it  was  not  capable  of  doing  so.  That 
there  was  a  separation,  in  fact,  long  before 
the  agreement  entered  into  for  that  purpose, 
is  manifest,  from  the  agreement  of  1C90, 
from  the  orders  of  removal,  the  certificates 
of  settlement,  and  the  bonds  of  indemnity, 
which  are  stated  in  the  case.  The  assess- 
ments of  the  land-tax  for  the  hamlet  of 
Singleborough,  which  contain  the  same 
names  as  those  found  in  the  poor-rates,  are 
proof  that  these  rates  applied  only  to  the 
hamlet,  and  that  its  inhabitants  were  rated 
separately  from  those  of  the  township.  It 
is,  indeed,  no  uncommon  thing  to  make  the 
rates  upon  districts  separate,  although  the 
parish  remains  undivided ;  but  this  goes  a 
great  way  to  raise  the  inference  that  the 
parish  in  that  state  cannot  derive  the  bene- 
fit of  the  statute..  The  effect  of  the  agree- 
ment of  1753,  for  the  express  purpose  of  a 
division,  then  comes  to  be  considered.  If 
it  can  be  shewn  that  a  necessity  existed  for 
that  division,  the  agreement  is  authorized 
by  the  statute  of  Charles  II.  The  largeness 
of  the  parishes  is  there  recited  as  the  prin- 
cipal reason  why  the  inhabitants  of  certain 
counties  cannot  enjoy  the  benefit  of  the  pre- 
ceding act  of  Elizabeth ;  but  that,  it  has 
been  held,  is  not  the  only  legal  cause  of  di- 
vision. The  disputes  referred  to  in  the 
agreement,  sufficiently  shew  the  necessity  of 
a  separation,  which  still  subsists ;  and  should 
there  be  a  re-union,  what  security  is  there 
that  the  same  disputes  will  not  again  occur  1 
The  division,  in  consequence  of  that  agree- 
ment, has  been  complete,  as  the  districts 
have  acted  as  if  they  were  perfectly  dis- 
tinct parishes  since  they  have  had  distinct 
officers,  distinct  rates,  and  distinct  accounts ; 
which  circumstances  were  recognized  by 
Lord  Kenyon,  in  The  King  v.  Newell,  (3) 
to  be  sufficient  for  the  purposes  of  a  legal 

(«)  *  Barn.  &  Aid.  160. 
(3)  4  Term  Rop.  27 1. 
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separation.  The  next  question  is,  whether, 
at  the  time  of  the  passing  of  the  statute  of 
IS  &  14  Car.  2.,  the  parish  was  in  such 
a  situation  as  to  derive  the  benefit  of  the 
act  of  Elizabeth.  The  facts  in  this  case 
are  very  similar  to  those  in  the  case  of  The 
King  v.  Leigh,  and  the  King  v.  Sir  Watts 
Norton,  there  referred  to ;  and  the  judg- 
ments in  those  cases,  for  reasons  which 
would  be  equally  applicable  in  this,  affirmed 
the  division  to  be  legal.  The  same  rea- 
sons which  led  the  Court,  in  Lane  v.  Cob' 
ha?n9  (4)  to  decide  against  a  division,  will 
here  be  forcible  in  leading  to  a  contrary  con- 
clusion. 

Mr.  Dodd,  contra,  was  stopped  by 

The  Lord  Chief  Justice. — The  question 
in  this  case  is,  whether  there  is  a  legal  di- 
vision of  this  parish  by  prescription.  If  we 
look  to  the  statute  of  Charles  II.,  we  shall 
find  the  largeness  of  parishes  put  forward 
as  a  reason,  that  the  inhabitants  of  the 
counties  there  named  cannot  reap  the  bene- 
fit of  the  former  act ;  and  to  entitle  such 
parishes  to  the  advantage  of  the  provisions 
there  made,  I  do  not  mean  to  say,  that 
that  would  be  the  only  legal  ground  of  se- 
paration ;  but  there  must  be  something  to 
shew,  that  the  parish  cannot  have,  and 
have  not  had,  the  benefit  of  the  statute  of 
Elizabeth.  I  see  nothing  in  this  case  to 
lead  to  that  conclusion.  These  two  dis- 
tricts in  1753,  came  to  an  agreement  to 
separate  ;  but  the  deed  is  not  valid  unless 
it  states  sufficient  grounds  to  bring  the  par- 
ties within  the  statute  of  Charles.  All  that 
I  can  infer  from  this  agreement  is,  that 
there  had  been  disputes  respecting  certain 
donations ;  but  those  donations  were  in- 
tended to  give  additional  relief  to  the  poor, 
and  not  to  relieve  the  parishioners ;  and,  % 
therefore,  if  properly  applied,  there  could ' 
be  no  legitimate  ground  for  the  benefit  of 
the  statute.  Upon  the  whole  then,  I  think, 
that  there  was  no  such  substantial  difficulty 
in  the  districts  maintaining  their  poor  jointly, 
as  to  raise  the  legal  presumption  of  a  sepa- 
ration. In  The  King  v.  Walsall  the  sepa- 
ration had  subsisted  so  far  back  as  the  act 
of  Charles  II.  From  the  time  of  Elizabeth, 
to  that  period,  there  might  have  been  many 
separations  in  fact,  and  that  statute  was  to 
legalize  them. 

(4)  f  Eaat,  i. 


Mr.  Justice  Bay  ley. — I  cannot  see  any 
thing  in  this  case  to  satisfy  me  that  the 
parish  cannot  have  the  benefit  of  the  statute 
of  Elizabeth.  The  circumstance  of  distinct 
rates  has  been  considered  in  the  argument 
as  conclusive ;  but  that  will  not  be  suffi- 
cient, except  there  be  a  distinct  fund,  as 
well  as  a  distinct  collection  (5).  In  1690,  it 
should  seem  that  the  fund  was  not  sepa- 
rate ;  or  why  would  the  township,  as  well  as 
the  hamlet,  contribute  towards  the  building 
of  a  poor-house  for  the  hamlet  alone  ?  The 
agreement  of  1753,  explains  their  separa- 
tion, and  traces  it  to  a  foundation  different 
from  that  which  the  law  can  recognise.  If 
before  the  time  of  that  agreement,  each  had 
maintained  their  poor  out  of  a  separate  rate, 
there  would  not  have  been  any  necessity  for 
the  recital  of  the  disputes,  as  to  the  pro- 
portions raisable  in  different  parts  of  the 
parish.  Disputes  arising  between  the  dis- 
tricts, they  have  agreed  to  rate  and  to  collect 
the  rates  separately ;  but  the  fund  is  the 
same  :  The  King  v.  Newell  is  a  clear  au- 
thority that  this  is  not  a  legal  division. 
There  is  no  proof  whatever  that  the  entire 
parish  cannot  receive  the  benefit  of  the 
statute ;  and  therefore  the  agreement  of  the 
inhabitants  at  one  time,  cannot  be  binding 
on  those  of  another. 

Mr.  Justice  Holroyd  and  Mr.  Justice  Lk- 
tledale  concurred,  and  accordingly, 

Postea  to  the  defendant. 


1827.      1 
day  9.    3 


BUTCHINS   V.   MORRIS   AHD 
OTHERS. 


May 
Magistrate's  Warrant. 

Where  goods  have  been  seized  by 
officers,  under  a  magistrate's  warrant,  to  levy 
for  a  penalty t  and  that  penalty  is  afterwards 
paid,  the  excise  officers  are  not  bound  to  re- 
store the  goods  until  a  demand  made  by  tie 
owner ;  nor  are  they  answerable  for  any  »- 
jury  which  may  happen  to  the  goods  subse- 
quently to  the  payment  of  the  penalty. 

Seroble — That  the  same  rule  will  apply 
to  a  constable,  who  may  make  a  distress 
a  magistrate's  warrant. 


(5)  See  Malkin  ©.  Vickentaff,  3  B.  &  A.  89, 
and  the  cates  there  cited. 
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This  was  a  special  action  on  the  case,  against 
officers  of  the  excise,  for  improperly  treat- 
ing goods,  which  the  defendants  had  seized, 
under  a  warrant  to  enforce  a  penalty,  in 
which  the  plaintiff  had  been  convicted  under 
the  excise  laws.  The  cause  was  tried,  be* 
fore  Mr.  Justice  Burrough,  at  the  last  As- 
sizes for  the  county  of  Somerset. 

The  plaintiff  complained,  that  the  defen- 
dants, being  authorized  to  levy  a  penalty, 
which  had  been  mitigated  from  200/.  to 
30/.,  had  seized  certain  wheat,  malt,  &c.  of 
the  plaintiff,  and  kept  it  after  the  penalty 
had  been  paid,  until  he  also  paid  the  costs 
of  the  proceedings,  which  they  demanded, 
and  which  he  contended  he  was  not  liable 
to  pay.  Secondly,  be  complained  that  they 
kept  the  goods  in  an  improper  place  ;  and, 
thirdly,  that  when  they  returned  them,  they 
did  so  in  an  improper  manner,  so  that  they 
were  damaged  by  wet. 

The  defendants'  answer  to  the  first  was, 
that  they  were  entitled  to  retain  the  goods 
for  the  costs  ;  secondly,  that  they  had  not 
kept  the  goods  in  an  improper  place ;  or, 
at  least,  that  they  had  sustained  no  injury 
from  the  time  of  their  seizure  until  the  pe- 
nalty and  costs  were  paid ;  and  that,  if  they 
had  sustained  any  injury  since,  it  was  the 
fault  of  the  plaintiff  himself,  who  ought  to 
have  demanded  them ;  and  thirdly,  that  the 
declaration  was  not  suitable  to  the  case, 
inasmuch  as  it  stated  that  it  was  the  duty 
of  the  defendants  to  restore  the  goods.  The 
learned  Judge  was  of  opinion  in  favour  of 
the  defendants,  upon  all  the  points;  and, 
accordingly,  nonsuited  the  plaintiff. 

Mr,  Erskine  now  moved  for  a  new  trial. 
The  question  as  to  the  costs  depends  upon 
the  construction  to  be  given  to  the  48  Geo. 
3.  c.  74.  8.  13,  under  which  the  plaintiff 
was  convicted.  Assuming  that  the  plaintiff 
would  have  been  liable  to  pay  the  costs  if 
they  had  been  ordered  to  be  paid  by  the 
warrant,  there  was  no  such  order  in  the 
present  case.  Nothing  was  said  in  the 
warrant  about  costs.  The  27  Geo.  2.  c.  20. 
s.  1,  applies  only  to  the  costs  of  keeping 
the  distress,  and  the  expenses  of  the  sale. 
It  is  here  to  be  presumed  that  the  magis- 
trate, if  he  intended  to  allow  the  costs,  did 
so  in  fixing  the  amount  of  the  mitigated 
penalty.  This  is  the  course  recommended 
in  Burn's  Justice.  Then,  with  regard  to  the 
duty  of  the  defendants  :  they  were  bound 


to  restore  the  goods  when  the  penalty  was 
paid. 

[By  the  Court. — You  should  have  de- 
manded them.] 

At  all  events  they  should  have  kept  them 
properly,  and  returned  them  properly  when 
they  were  demanded. 

Lord  Chief  Justice. — No.  You  cannot 
cast  upon  them  the  obligation  of  taking  care 
of  the  goods  after  you  had  paid  the  penalty. 
You  did  not  shew  that  they  were  injured 
before. 

Rule  refused* 


1827 
June  27 


».} 


REX  V.  THE  TRUSTEES  OF  THE 
LIVERPOOL  DOCKS. 


Poor  Rate  —  Tolls  —  Beneficial  Occupa- 
tion. 

Premises  occupied  solely  for  public  pur- 
poses, are  not  liable  to  be  rated  to  tJie  poor. 
And  they  will  be  considered  to  be  so  occu- 
pied, where  the  persons  occupying  are  com- 
pelled to  appropriate  the  profits  in  a  manner 
that  is  beneficial  only  to  the  public  at  large, 
and  not  to  themselves,  except  as  a  part  of 
that  public. 

Thus,  where  an  act  of  parliament  vested  the 
property  of  docks  in  certain  trustees,  and,  after 
directing  the  rates  received  by  those  trustees,  in 
the  first  instance  to  be  appropriated  to  the  pay- 
ment of  the  expenses  of  the  passing  and  carry- 
ing into  execution  of  the  act,  and  to  other  pur- 
poses connected  with  its  objects,  enacted,  that 
any  surplus  that  might  remain  should  be  ap- 
plied to  the  payment  of  the  debts  due  from  the 
estate ;  and  when  all  those  were  discharged, 
required  the  trustees  to  lower  the  rates,  as  far 
as  the  same  could  be  done  in  the  then  state 
of  the  docks,  $c,  leaving  sufficient  for  all 
charges  and  management,  and  other  concerns 
of  the  docks,  and  improving  and  maintaining 
the  same : — It  was  held,  that  the  trustees 
occupied  solely  for  the  public  benefit ;  and, 
therefore,  had  been  improperly  rated  to  the 
poor. 

By  a  rate  for  the  relief  of  the  poor  of  the 
parish  of  Liverpool,  in  the  county  of  Lan- 
caster, made  the  21st  of  July  1825,  and 
duly  published  and  allowed,  the  trustees  of 
the  docks  and  harbour  of  Liverpool  were 
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assessed  in  the  sum  of  50,953/.,  in  respect 
of  the  annual  value  and  profits  of  the  dock 
estates  within  the  said  parish,  vested  in 
them  as  trustees  of  the  said  docks  and  har- 
bours, according  to  the  following  schedule : 

On  the  dock  duties     ....    50,000 
Three  cranes  on  the  New  Wall") 
and  the  Parade  Slip      •     .) 

Engine  House,  Bridge-street  1 7 

Office,  Salthouse  Dock     .     .  8 

Ditto,  King's  Dock     ...  26 

Ditto,  Queen's  Dock  ...  26 

Ditto,  Bridge-street    ...  54 

Ditto,  Old  Dock    ....  271 

Ditto,  Goree 11 

Yard,  &c.  Trentham-street  .  185 

Ditto,             Ditto      ...  815 


Against  this  assessment  the  trustees  ap- 
pealed to  the  Court  of  Quarter  Sessions  of 
the  borough  of  Liverpool,  upon  the  ground 
that  the  dock  estate,  within  the  said  pa- 
rish, is  not  rateable  to  the  poor  thereof. 
The  Court  being  of  opinion,  that  the  said 
trustees  were  not  rateable,  amended  the  said 
rate  by  striking  out  the  foregoing  assess- 
ment, subject  to  the  opinion  of  the  Court  of 
King's  Bench,  as  to  the  rateability,  upon  the 
following 

CASE. 

The  dock  estate,  within  the  parish  of 
Liverpool,  is  vested  in  the  mayor,  alder- 
men, bailiffs,  and  common  council  of  Liver- 
pool, as  trustees  of  the  docks  and  harbour 
of  Liverpool,  by  virtue  of  several  acts  of 
parliament, — viz.  8  Anne,  c.  12 ;  8  Geo.  1 ; 
11  Geo.  2.  c.  32;  2  Geo.  3.  c.  86  ;  25  Geo. 
3.  c.  15  ;  30  Geo.  3.  c.  59 ;  and  51  Geo.  3. 
c.  143  :  all  of  which,  excepting  the  second, 
are  public  acts; — and  consists  of  a  large 
quantity  of  land  to  the  extent  of  100  acres. 
Tart  of  the  said  estate  was  granted  volun- 
tarily by  the  corporation  of  Liverpool ;  part 
was  sold  by  that  body  to  the  trustees  for  a 
pecuniary  consideration;  and  other  parts 
have  been  purchased  by  the  trustees  from 
private  individuals,  according  to  the  powers 
given  to  them  by  the  said  acts,  as  will  ap- 
pear by  the  schedule  to  the  said  acts  of  the 
39  Geo.  3.  and  51  Geo.  3.  c.  143. 

Before  the  construction  of  the  present 
works,  part  of  the  land  was  waste,  both 
above  and  below  high -water  mark  ;  but 
other  parts  consisted  of  land  and  buildings, 


in  the  occupation  of  individuals,  rated  to 
the  relief  of  the  poor  of  the  said  parish. 

The  dock  estate  at  present  consists  of 
several  wet  docks,  in  which  vessels  may  be 
constantly  afloat ;  dry  basins,  that  is  to  say, 
dry  at  low  water ;  wharfs,  piers,  slips, 
cranes,  weighing  machines,  offices,  and  yards 
for  storing  goods,  requisite  to  form  a  com- 
plete dock ;  and  the  trustees  are  authorised 
to  receive  large  sums,  under  the  name  of 
dock  rates  and  duties,  for  the  accommoda- 
tion of  vessels  in  the  said  docks,  by  virtue 
of  the  said  acts  of  parliament. 

The  trustees  manage  the  said  dock 
estate  by  their  servants  and  agents,  who 
receive  and  account  to  them  for  the  dues 
and  profits  arising  as  aforesaid,  and  no  part 
of  the  said  estate  and  premises  above  as- 
sessed is  let  off  to  other  persons. 

With  regard  to  the  application  of  the 
monies  received  as  dock  duties,  it  is  enacted 
by  the  9th  section  of  the  8  Anne,  c.  12, 
above  referred  to,  (under  which  the  first 
dock  was  built,)  that  all  and  every  such  sum 
and  sums  of  money  that  shall  be  raised  and 
received  by  the  duties  aforesaid,  after  pay- 
ment of  the  expenses  of  collecting,  shall  be, 
by  the  said  trustees  for  the  time  being,  ap- 
plied and  disposed  of  to  the  building  and 
repairing  the  said  new  dock  or  basin,  and 
other  works;  and  for  the  securing,  pre- 
serving, and  maintaining  the  said  dock,  or 
basin,  and  harbour  of  Liverpool,  and  to  no 
other  use  and  purpose  whatsoever. 

By  the  same  section  the  collector  of  the 
dock  duties  is  required  to  keep  accurate 
accounts  of  all  his  receipts  and  disburse- 
ments. 

By  the  15  th  section  of  the  same  act,  nine 
commissioners  are  appointed  for  the  inspec- 
tion of  the  said  accounts ;  which  said  com- 
missioners shall  and  may  order  and  appoint 
all  such  monies  which  shall  rest  due  upon 
such  account,  to  be  laid  out  and  expended 
to  and  for  the  uses  and  purposes  in  the  said 
act  mentioned,  and  to  and  for  no  other  use 
whatever. 

By  the  4th  section  of  die  1 1  Geo.  2.  c.  32* 
passed  for  building  another  dock,  it  is 
enacted,  that  there  shall  be  twelve  commis- 
sioners to  inspect,  audit,  and  adjust  the  ac- 
count of  all  the  collectors'  receipts  and  dis- 
bursements of  all  the  monies  collected  and 
levied  by  virtue  of  the  former  acts  and 
that  act,  who  shall  be  invested  with  such  and 
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the  same  powers  and  authorities,  in  all  re- 
spects, and  to  all  intents,  constructions,  and 
purposes,  as  were  given  to  and  vested  in 
the  commissioners,  appointed  in  pursuance 
of  the  said  former  acts,  or  either  of  them. 

By  the  51  Geo.  3.  c.  143.  s.  125,  the 
mode  of  appointing  the  said  commissioners 
is  altered,  but  the  electors  are  authorized  to 
appoint  them  as  commissioners  for  the  pur- 
poses in  this  and  the  said  former  acts  men* 
tioned. 

By  the  1 1  Geo.  2.  c.  32.  s.  8,  all  the  col- 
lectors of  dock  duties  are  required  to  keep 
regular  accounts  of  their  receipts  and  dis- 
bursements, and  to  produce  the  same  to  the 
commissioners  when  ordered ;  and  by  the 
9th  section  of  the  same  act,  the  treasurer  of 
the  dock  duties  is  required  to  print  his  ac- 
counts yearly,  (the  expense  of  such  printing 
to  be  deducted  out  of  the  dock  duties,)  and 
to  deliver  a  copy  to  any  such  person  paying 
dock  duties  as  shall  require  the  same. 

All  the  dock  duties  payable  by  the  for- 
mer acts  of  parliament,  were  repealed  by 
the  51  Geo.  3.  c.  143,  which  imposed  the 
present  duties :  the  27th  section  of  that  act, 
which  relates  to  the  application  of  the  pre- 
sent dock  duties,  after  directing  the  pay- 
ment of  expenses  of  certain  bond  and  other 
debts,  and  of  the  interest  of  money  bor- 
rowed, proceeds  as  follows  : — "  and  the  re- 
sidue or  surplus  of  all  monies  arising  from 
such  rates  or  duties,  which  shall  remain 
•after  such  application  thereof  as  aforesaid, 
shall,  from  time  to  time,  be  applied  in  or 
towards  the  repayment  of  the  principal  mo- 
nies which  shall  have  been  borrowed  under 
this  act,  until  all  such  principal  monies  shall 
be  repaid,  and  all  assignments  of,  or  mort- 
gages upon,  such  rates  and  duties  are  paid 
off,  satisfied,  discharged,  and  redeemed; 
and  when,  by  the  means  last  mentioned,  all 
the  principal  monies  which  shall  have  been 
borrowed  shall  be  repaid,  and  all  assign- 
ments and  mortgages  upon  the  said  rates 
are  satisfied  and  redeemed,  then  and  in  such 
case  it  shall  be  lawful  for  the  said  trustees, 
and  they  are  hereby  required  to  lower  and 
reduce  the  rates  and  duties  hereby  granted 
and  made  payable,  as  far  as  the  same  can  be 
done  in  the  then  state  of  the  docks,  basins, 
buildings,  and  other  works. and  buildings  of 
the  said  port ;  and  leaving  sufficient  for  all 
charges  and  management  and  collection  of 
rates,  and  other  concerns  of  the  said  docks, 


basins,  piers,  works,  and  other  buildings, 
and  improving,  repairing,  and  maintaining 
the  same  ;  and  for  the  carrying  into  execu- 
tion the  provisions  of  the  said  former  acts 
and  this  act." 

The  present  duties  have  been  invariably 
applied  by  the  trustees  according  to  the  di- 
rections of  the  last-mentioned  section ;  and 
they  derive  no  private  advantage  or  emolu- 
ment whatsoever  from  the  execution  of  the 
trusts  of  the  dock  estates. 

The  three  cranes,  mentioned  in  the  sche- 
dule, were  erected  by  the  trustees  out  of 
the  dock  funds,  in  pursuance  of  the  power 
given  them  by  the  78th  section  of  51  Geo.  3. 
c.  143,  before  referred  to.  For  the  use  of 
these  cranes  in  landing  and  discharging  car- 
goes, the  trustees  charge  a  certain  sum, 
which  goes  to  the  general  dock  estate,  in 
the  same  way  as  the  dock  duties,  and  is  ap- 
plied as  the  general  dock  funds  are  and 
must  be  applied  by  the  various  acts  of  par- 
liament ;  and  the  trustees  derive  no  indivi- 
dual benefit  from  them. 

The  engine  house  is  used  for  the  purpose 
of  keeping  a  fire-engine,  which  the  trustees 
have  provided  out  of  the  public  funds,  for 
the  security  of  the  shipping,  as  empowered 
by  the  same  section ;  and  no  rent  is  charged 
to  or  paid  by  any  one  for  the  same. 

Of  the  different  offices  enumerated  in  the 
schedule,  some  are  for  the  accommodation  of 
the  dock-masters  and  gate-men  at  the  various 
Bocks,  as  places  of  shelter,  and  merely  for 
the  dispatch  of  public  business  ;  others  are 
occupied  by  the  collectors  of  the  dock  rates, 
the  harbour-master,  and  other  public  of- 
ficers of  the  trustees,  solely  for  the  purposes 
of  the  dock  business.  No  rent  is  charged 
to  them  for  the  use  of  those  offices,  and  no 
part  of  them  is  occupied  as  a  residence  by 
any  one. 

The  two  yards,  mentioned  in  the  schedule, 
are  hired  for  the  trustees  at  an  annual  rent, 
as  a  place  necessary  for  the  deposit  of  the 
various  articles  used  in  the  erection  and 
maintenance  of  the  docks,  and  from  the  oc- 
cupation of  which  they  derive  no  personal 
benefit. 

Mr.  Solicitor  General  and  Mr.  Gregson, 
now,  in  arguing  against  the  rate,  contended 
that  there  was  no  such  beneficial  occupancy 
by  the  trustees  as  would  render  them  liable 
to  be  assessed.  Under  the  act  of  51  Geo. 
3.  s.  27,  as  well  as  those  which  had  previ- 
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ously  directed  the  appropriation  of  the  funds, 
no  part  whatever  of  the  receipts  accruing 
from  the  dock  dues,  was  applicable  to  pri- 
vate purposes.  This  circumstance  made 
the  present  case  distinguishable  from  that 
of  The  Hull  Dock  Company,  (1)  and  others 
of  a  similar  description.  The  occupation 
here  was  solely  for  the  public  benefit,  and 
the  trustees  could  not  derive  any  private 
advantage.  Such  an  occupation  did  not 
resemble  that  of  the  lessees  or  trustees  of 
a  chapel,  who  let  out  the  pews,  and  either 
received  the  rent  for  their  own  use,  or  to 
be  disposed  of  at  their  pleasure,  Bobson  v. 
Hyde ;  (2)  Rex  v.  Agar ;  (3)  nor  of  a  can- 
teen, or  rooms  in  a  barrack.  These  were 
all  profitable  occupations.  The  King  v.  the 
Commissioners  of  Salters*  Load  Sluice,  (4) 
and  The  King  v.  Sculcoates,  however,  were 
both  analogous,  as  there  no  benefit  was  de- 
rived from  the  property  in  respect  of  which 
the  rate  appealed  against  was  made ;  and 
the  Court,  on  that  account,  held  that  it  was 
bad.  The  latter  of  the  two  cases  of  The 
Hull  Dock  Company,  arose  upon  a  point 
entirely  different  from  that  now  in  dispute; 
as  it  was  admitted  they  were  rateable,  and 
the  principal  question  was,  whether  the  rate 
was  to  be  made  in  reference  to  the  profits 
of  a  particular  year,  or  might  not  be  im- 
posed upon  the  average  profits.  The  King 
v.  Terrott,  (5)  a  case  of  residence  in  bar- 
racks, was  also  distinguishable  in  the  fact 
of  a  beneficial  enjoyment  by  the  defendant 
beyond  what  was  necessary  in  his  public 
capacity ;  but,  in  Lord  Amherst  v.  Lord 
Somers,  (6)  the  enjoyment  being  exclusively 
for  the  benefit  'of  the  public,  it  was  held 
that  the  plaintiff  was  not  rateable.  Upon 
these  authorities,  established  in  cases  in  no 
respect  distinguishable  from  the  present, 
the  trustees  were  not  liable,  and  the  ses- 
sions were  right  in  amending  the  rate. 

Mr.  Attorney  General  and  Mr.  John  WiU 
liams,  (contra)  insisted,  that  The  King  v. 
the  Hull  Dock  Company  presented  no  es- 
sential distinction,  and  that  the  cases  cited 
as  applicable  did  not  resemble  the  present, 
as  in  those  there  was  clearly  no  benefit  de- 


(1)  1  East,  219;  5  M.  &  S.  394. 

2)  Cald.  310. 

3)  14  East,  t56. 
(4;  4  Term  Rep.  730. 

(5)  3  East,  506. 

(6)  t  Term  Rep.  572. 
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rived  to  the  parties  who  had  been  rated. 
Here,  it  was  contended,  great  advantages 
might  result  to  the  trustees  from  their  ma- 
nagement of  the  docks.  Although  the  pub- 
lic undoubtedly  would  participate  in  those 
advantages,  that  would  not  discharge  the 
trustees,  provided  it  appeared,  that  they 
themselves  were  benefited  by  an  increase 
of  the  profits.  What  could  be  more  obvi- 
ous than  that  their  property,  either  land- 
ed or  mercantile,  would  be  unproved  by 
their  management.  So  soon  as  the  appli- 
cation of  the  money  received,  in  the  manner 
required  by  the  act,  was  made,  they  might 
lower  the  dock  dues,  and  then  would  derive 
benefit.  There  could  be  no  doubt,  that  the 
value  of  every  house  and  every  acre  of  land 
in  the  vicinity  would  also  be  materially  en- 
hanced, and  this  would  be  profitable  to  the 
trustees. 

[Lord  Tenlerden. — It  does  not  appear  in 
the  case,  that  members  of  the  corporation 
have  any  property  there  which  would  be  im- 
proved in  value.] 

That  might  be  presumed ;  at  all  events, 
property  generally  in  the  town  would  be 
improved  by  the  good  management  of  the 
docks,  and  the  trustees  would  thereby  receive 
a  benefit,  and  so  were  brought  within  the 
class  of  cases  which  would  make  them  rate- 
able as  beneficial  occupiers. 

The  Lord  Chief  Justice. — I  am  of  opinion, 
that  the  order  of  sessions  in  this  case  ought 
to  be  confirmed.  A  distinction  has  been 
made  in  the  case  between  that  part  of  the 
premises  rated,  consisting  of  the  two  yards, 
and  the  other  part  of  the  property  in  ques- 
tion. It  appears  to  me,  that  there  is  no 
solid  ground  for  such  a  distinction;  for, 
whether  the  property  is  or  is  not  rateable, 
cannot,  as  it  appears  to  roe,  depend  on  the 
question,  whether  the  person  who  is  to  be 
rated  for  it,  is  the  owner  of  land  or  buildings 
in  fee,  or  whether  only  the  owner  for  a  term 
of  years.  Considering  the  whole  then  as  to  be 
governed  by  the  same  reasoning,  it  appears  to 
me,  that  the  case  of  The  King  v.  the  Salter's 
Sluice  Navigation  is  decisive  on  the  present 
subject.  There,  the  tolls  received,  (and 
there  were  tolls  received,)  were,  by  the  act 
of  parliament,  directed  to  be  applied  and 
disposed  of  to  the  uses  and  purposes  of  the 
act,  and  to  no  other  ;  and  those  uses  and 
purposes  were  for  improving  the  navigation, 
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and  draining  the  land  : — and  it  was  held, 
that  the  company  would  not  be  rateable  for 
those  tolls,  because  they  were  trustees  to 
superintend  the  execution  of  the  act,  with- 
out any  personal  advantage.  Now  it  is  true, 
that  the  statute  under  which  these  docks 
were  erected,  does  not  contain  a  specific 
and  distinct  direction  that  the  rates  and  du- 
ties shall  be  applied  and  disposed  of  for  the 
purposes  mentioned  in  the  act,  and  no  other, 
(according  to  the  language  of  the  statute 
under  which  the  tolls  of  those  sluices  were 
received,)  but,  in  effect,  the  enactment  is 
the  same.  This  statute  directs,  that  the 
tolls  and  duties  shall  be  applied  in  main- 
taining the  docks  ;  in  discharging  the  very 
large  debts  that  had  been  incurred  for  the 
purpose  of  making  those  docks ;  and,  fi- 
nally, that  when  all  those  burthens  have 
been  discharged,  the  rate  shall  be  lowered, 
in  order  that  the  public  may  have  the  full 
use  and  benefit  of  the  docks  ;  which  they 
cannot  have  until  that  time  :  and  any  appli- 
cation of  the  duties  to  any  purpose,  not  such 
as  ts  mentioned  in  the  act  of  parliament, 
would,  as  it  seems  to  me,  be  a  direct  viola- 
tion of  the  statute ;  and  I  am  not  to  assume, 
that  any  thing  of  that  kind  would  take  place. 
That  being  so,  I  cannot  distinguish  the  pre- 
sent case  from  that  to  which  I  have  already 
referred,  on  the  principle  of  not  rating  pro- 
perty which  is  applicable  only  to  public  pur- 
poses, and  of  which  no  person  is  occupier, 
in  any  sense  of  the  word,  for  his  own  bene- 
fit or  advantage,  or  for  the  benefit  and  ad- 
vantage of  another  for  whom  he  may  be  a 
trustee  ;  that  principle  is  not  confined  to  the 
case  of  public  docks,  sluices,  and  naviga- 
tions, like  the  present,  but  it  is  applied  to 
many  other  cases :  for  instance,  a  dissenting 
meeting-house,  if  the  pews  are  not  let,  and 
from  which,  therefore,  no  profit  is  taken  by 
any  body,  is  not  rateable.  A  chapel,  in 
which  religious  worship  is  performed  accord- 
ing to  the  rites  and  ceremonies  of  the  Church 
of  England,  if  the  pews  are  not  let,  would 
not  be  rateable.  On  the  other  hand,  what- 
ever be  the  form  of  worship,  if  the  pews  or 
sittings  in  it  are  let,  so  that  they  produce 
profit  to  anybody,  the  property,  the  building 
is  rateable  where  profit  is  produced.  The  case 
of  the  Quakers'  Meeting- house,  which  I  have 
adverted  to,  is  a  very  strong  case,  and  shews 
the  principle  very  clearly.  A  Quakers' 
meeting-house  was  appropriated  solely  to 
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charitable  and  religious  purposes ;  the  base- 
ment story  being  divided  into  a  number  of 
small  rooms,  one  occupied  by  a  door-keeper, 
with  a  small  salary,  payable  by  donations  ; 
the  remainder  by  a  number  of  their  poor, 
likewise  maintained  out  of  the  same  fund  ; 
the  meeting-house,  or  upper  part,  being  ap- 
propriated solely  to  religious  and  charitable 
purposes,  no  pecuniary  advantage  being 
made  therefrom  :  the  Court  was  of  opinion, 
that  neither  the  trustees,  nor  any  other  per- 
son, was  rateable  ;  for  there  was  no  occu- 
pier, nor  any  profit  made  by  it.  It  seems 
to  me,  (and  I  may  use  almost  the  very  words 
of  that  case,)  that  these  trustees  are  not,  in 
the  common  and  ordinary  sense  of  the  word, 
the  occupiers  of  these  docks,  and  that  there 
is  no  profit  made  of  them  for  the  benefit  of 
any  person  whatever.  According,  there- 
fore, to  the  principle  on  which  that  case  was 
established,  as  well  as  the  principle  of  the 
Salter s*  Sluice  case,  it  appears  to  me,  that 
the  sessions  in  this  case  have  done  right. 
I  have  not  noticed  the  case  of  The  King  v. 
Sculcoates,  because,  in  that,  it  does  not  dis- 
tinctly appear  that  there  was  any  toll  re- 
ceived absolutely  in  respect  of  the  draw- 
ings :  but  the  principle  on  which  that  went 
was  the  same ;  that  there  was  not  a  bene- 
ficial use  made  of  that  for  private  advan- 
tage. The  corporation  is  like  a  private 
person ;  therefore,  lands  of  a  corporation 
are  rateable,  where  the  rents  received  from 
them  may  be  applied  by  the  corporation  at 
their  pleasure  either  for  public  or  private 
purposes. 

Mr.  Justice  Bayley. — I  entirely  agree  with 
my  Lord  Chief  Justice.  I  think  no  distinc- 
tion can  be  made  between  the  land  which  is 
their  own,  and  the  land  which  is  hired ;  be- 
cause, in  order  to  impose  a  rate  on  it,  you 
must  make  out  that  somebody  is  in  the  oc- 
cupation of  the  rateable  property,  under 
such  circumstances  as  would  make  his  oc- 
cupation rateable.  Now,  in  this  case,  these 
trustees  are  not,  in  my  opinion,  within  the 
meaning  of  the  statute  of  Elizabeth,  the 
occupiers  of  the  land  in  question.  The 
property  in  the  land  is  legally  vested  in 
them;  but  the  public  are  die  persons 
for  whom  that  land  is  occupied :  and  it  is 
for  public  purposes,  and  public  purposes 
only,  that  there  is  any  occupation  what- 
ever. The  different  cases  to  which  my 
Lord  Tenterden  has  referred  shew,   that 
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tvhere  it  is  public  occupation,  or  occupation 
for  public  purposes  alone,  there  the  pro- 
perty is  not  rateable.  It  might  very  well 
have  been  said,  in  the  case  of  The  King  v. 
the  Salter*'  Sluice,  that  that  property  might 
have  been  rateable,  and  yet  the  tolls-  have 
been  applied  to  the  public  purposes  which 
that  act  required — as  tolls,  minus  the  rate 
on  those  tolls ;  but  the  Court  said,  you  were 
bound  to  apply  the  whole,  and  you  are  not 
entitled  to  make  any  deduction.  So  in  this 
case,  it  may  be  said,  to  satisfy  the  public 
purposes  to  which  the  money  raised  by 
these  dock  dues  is  applicable,  it  will  be  suf- 
ficient to  apply  so  much  of  it  as  is  received, 
minus  the  rates.  But  then  this  case  would 
be  distinctly  at  variance  with  the  case  of 
The  King  v.  Sculcoates,  the  case  of  The 
King  v.  Sailers*  Load  Sluice,  and  with  all 
those  cases  which  hold,  that  the  occupa- 
tion to  public  purposes  takes  away  the 
right  of  the  parish  to  impose  a  rate.  In  the 
case  of  a  chapel,  or  of  any  other  property, 
where  no  use  is  made  of  it,  no  money  raised 
out  of  it,  but  what  is  suffered  to  be  applied 
and  used  by  the  public,  for  such  purposes 
as  the  public  think  fit,  there  is  no  rate  at- 
tachable to  it.  But  the  case  of  The  King 
v.  Agar  and  others  (7)  is  perfectly  distin- 
guishable, and  falls  within  the  rules  on  which 
the  Court  is  now  proceeding.  There,  they 
considered  the  property  was  not  applicable 
to  public  purposes,  as  the  pews  were  let  out 
at  an  annual  rent ;  that  it  was  not  a  public 
occupation  ;  but  that  it  was  a  private  bene- 
ficial occupation  for  the  use  of  particular 
individuals :  the  individual  in  that  case 
being  the  minister,  to  whom  the  payment 
ultimately  came. — For  these  reasons,  it  ap- 
pears to  me,  in  this  case,  inasmuch  as  the 
trustees  have  no  occupation  for  any  thing 
but  for  public  purposes,  that  the  money 
which  they  raise  is  not  liable  to  be  charged 
with  poor  rates ;  and,  consequently,  the  or- 
der of  sessions  must  be  confirmed. 

Mr.  Justice  Littledale. — I  am  entirely  of 
the  same  opinion.  This  property  is  of  such 
a  nature  as  is  rateable;  and  it  is  occu- 
pied ;  and  there  is  a  beneficial  occupation. 
The  question  is,  to  whom  is  that  benefi- 
cial ?  The  occupation  is  beneficial  to  the 
public.  There  is  no  beneficial  occupation 
whatever  in  the  trustees ;  they  do  not  be- 
come trustees,  they  do  not  regulate  or  ma* 

(7)  14  Ea*,  €56. 


nage  the  property,  with  a  view  to  their  own 
emolument ;  nor  do  they  look  to  any  thing 
of  the  sort.  But  it  is  said,  this  must  be  con- 
sidered as  a  common  corporation  ;  and  that 
the  property  of  a  corporation  is  liable  to 
be  rated.  Certainly  it  is  so :  but  there 
seems  to  me  to  be  a  material  difference  be- 
tween the  property  of  this  corporation,  and 
the  property  of  a  corporation  of  citizens 
and  towns  corporate,  in  general;  for,  al- 
though it  is  not  either  usual  in  practice,  nor 
perhaps  is  there  any  corporation  so  rich  as 
to  be  able  to  make  a  division  of  any  surplus 
of  the  funds  among  themselves,  yet,  at  all 
events,  if  there  is  any  surplus  in  the  income, 
or  receipts  of  the  corporation,  beyond  what 
is  applicable  to  the  mere  necessary  purpose 
of  keeping  up  the  establishment,  the  mem- 
bers of  such  corporation  have  an  election 
and  choice  in  what  way  they  will  divide  the 
surplus;  and  therefore,  although  perhaps 
it  would  be  difficult  to  say  they  could  put 
it  into  their  own  pockets,  yet,  in  some  re- 
spects, it  may  be  considered  as  beneficial  to 
them.  They  have  an  option,  and  they  have 
a  choice  whether  they  will  direct  the  surplus 
fund  to  one  purpose,  rather  than  another. 
But  if  there  was  a  case  existing,  which  I  do 
not  believe  exists  in  practice,  where  the  cor- 
poration had  large  revenues,  and  all  the 
purposes  of  the  corporation  did  not  exhaust 
more  than  one-half  of  the  revenues,  I  do 
not  know  why  the  corporation  might  not 
divide  the  surplus  among  themselves,  if  it 
appeared  very  clear  there  was  no  corpora- 
tion purpose  to  which  it  could  be  applied. 
In  practice,  it  would  be  difficult  to  do  it ; 
but,  in  point  of  strict  law,  I  apprehend,  that 
if  it  were  clear  that  one-half  of  the  fund 
could  not  be  appropriated  to  the  purposes 
of  the  corporation,  there  is  no  principle  of 
law  which  would  prevent  their  dividing  it 
among  themselves.  Independently  of  that, 
however,  I  think  such  a  corporation  mate- 
rially distinguishable ;  because,  at  all  events, 
they  have  a  choice  and  option  in  what  way 
they  will  dispose  of  the  surplus  of  the  reve- 
nues, which  these  trustees  have  not,  but  are 
bound  to  apply  it  in  the  manner  directed  by 
the  act.  (8) 

Order  of  Sessions  quashing  the 
rale  confirmed. 

(8)  See  Rex  v.  tbe  Trustees  of  the  River  Weaver, 
5  Law  Journ.  Sappl.  102. 
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Poor-rates — :Land —  Wharf. 

An  act  of  parliament  which  provides  thai 
"  lands,  whether  covered  with  water  or  not," 
shall  be  rated  to  the  poor  "  in  like  manner  as 
lands  of  a  like  quality"  situate  within  the 
parish  imposing  the  rate,  does  not  authorize 
an,  assessment  upon  the  improved  value  of 
lands,  arising  from  their  being  coverecUwith 
navigable  water. 

,  The  bank  of  a  river  or  basin,  which  is 
made  use  of  for  the  landing  of  goods,  or  for 
the  same  purposes  for  which  wharfs  are  ge- 
nerally used,  will  not  be  considered  a  wharf 
in  the  legal  signification  of  that  word. 

Semble — T/utt  a  wharf  must  be  construct- 
ed artificially* 

This  was  an  appeal  against  a  rate  made 
upon  the  appellants  towards  the  relief  of  the 
poor  of  the  parish  of  Saint  Anne,  Lime- 
house,  which  came  on  to  be  heard  at  the 
Quarter  Sessions  for  Middlesex  in  October 
last,  when  the  rate  was  confirmed,  subject 
to  the  opinion  of  this  Court  upon  the  fol- 
lowing 

CASE. 

In  the  rate  or  assessment  appealed  against 
the  appellants  stood,  rated  : 

No.  1.  Company  of  proprietors  -v 
of  the  Regent's  Canal,  for  wharfs  # 
and  banks  adjoining  the  basin  lead-  > 
ing  to  the  Regent's  Canal,  them-  \ 
selves  * 

2.  Ditto  for  land  covered  with' 
water,  comprising  the  parti 
basin  within  the  respondent' 
rish,  themselves 

3.  Ditto  for  land  covered  with  >. 
water,  comprising  that  part  of  the  # 
Regent's  Canal,  and  the  towing  > 
path  and  banks  within  the  respon-  \ 
dents'  parish  J 

4.  For  one  double  lock  in  Lime-, 
house-fields,  and  for  one  other 
double  lock,  leading  from  the1 
basin  to  the  canal,  in  the  respon- 
dents' parish,  themselves  for  each 
lock 

The  rate  was  duly  allowed  and  published, 
and  was  in  all  respects  correct  in  point  of 
form. 
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By  the  52  Geo.  3.  c.  195.  s.  1,  it  was 
provided,  "  that  lands,  whether  covered  with 
water  or  not,  and  also  all  dwelling-houses, 
wharfs,  warehouses,  lock-houses,  and  other 
houses,  of  and  belonging  to  the  said  com- 
pany, shall  be  rateable  and  chargeable  to 
the  maintenance  of  the  poor,  and  to  all 
other  parochial  rates  and  taxes,  in  the  se- 
veral parishes  and  places  where  they  are 
respectively  situated  ;  the  lands,  according 
to  their  quantity  and  quality,  and  the 
dwelling-houses,  wharfs,  warehouses,  lock- 
houses,  and  other  houses,  according  to  the 
nature  and  respective  uses,  dimensions,  and 
descriptions  thereof;  and  shall  be  charged 
and  assessed  in  like  manner  as  lands  of  a 
like  quality,  and  dwelling-houses,  wharfs, 
warehouses,  lock-houses,  and  other  houses 
of  a  like  and  similar  size,  nature,  dimen- 
sion, or  description,  in  the  respective  pa- 
rishes where  the  same  shall  be  situate,  are 
or  shall  be  assessed  or  charged.  And  that 
the  rates,  duties,  and  other  personal  pro- 
perty of  the  said  company,  liable  to  be 
rated  to  the  poor  or  other  parochial  taxes, 
in  any  such  parishes  or  places,  shall  be 
rated  and  assessed  in  like  manner,  and  in 
the  same  proportion,  as  other  personal  pro- 
perty, rateable  in  the  said  parishes  and 
places  respectively  shall  be  rated  and  as- 
sessed, according  to  the  length  of  the  line 
of*  the  said  navigation  in  such  respective 
parishes  and  places,  and  not  otherwise,  or 
in  any  other  manner  ;  provided  that  before 
such  personal  property  shall  be  rated,  four- 
teen days  notice  shall  be  given  in  writing 
to,  or  left  at  the  dwelling-house  or  usual 
place  of  abode  of  the  treasurer  or  clerk,  or 
any  other  officer  of  the  said  company,  re- 
siding in  the  parish  or  place  where  such  rate 
shall  be  intended  to  be  made,  by  the  re- 
spective overseers  of  the  poor,  of  the  inten- 
tion so  to  do." 

As  to  No.  1,  the  facts  were  as  follows  :— 
The  land  rated,  was  the  margin  of  a  large 
basin  or  dock  belonging  to  the  appellants. 
This  basin  communicates,  on  the  one  hand, 
with  the  Thames,  by  means  of  a  lock  ca- 
pable of  admitting  ships  of  a  large  burthen ; 
and,  on  the  other  hand,  with  the  Regent' s 
Canal,  by  means  of  a  double  lock  of  only 
sufficient  size  to  admit  the  barges  used  in 
the  internal  navigation.  On  the  east,  and 
on  part  of  the  south  and  north  sides  of  this 
basin,  is  a  narrow  slip  of  land,  the  pro- 
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perty  of  the  appellants,  containing  alto- 
gether one  acre,  two  roods,  and  fourteen 
perches,  situated  in  the  respondent's  parish. 
Over  this  land,  on  the  south  and  east  sides, 
there  was  originally  made  a  towing  path  for 
the  barges  proceeding  between  the  canal 
and  the  Thames.  This  is  still  occasionally 
used  in  times  of  frost,  but  at  all  other  times 
the  barges  cross  the  basin  diagonally,  and 
have  no  occasion  for  it.  At  the  end  next 
the  double  lock,  it  is  terminated  by  a  fence 
or  gate,  which  is  kept  locked  by  the  appel- 
lants, and  is  only  opened  by  their  servants, 
who  keep  the  key  of  the  gate,  for  persons 
having  navigation  business,  who  are  always 
freely  admitted,  and  use  the  towing  path  as 
a  footpath  on  those  occasions.  Next  adjoin- 
ing the  slip  of  land,  on  the  east  side  of  the 
basin,  are  situate  the  landing  yard  for  tim- 
ber of  Messrs.  Richardson,  and  the  pri- 
vate yards  of  Messrs.  Richardson,  and  of 
Messrs.  Watkins  and  Fry.  The  vessels 
bringing  cargoes  from  foreign  ports  and 
other  places,  to  these  yards,  take  their  births 
along  the  east  side  of  the  basin,  and  so  un- 
load their  timber  or  other  goods,  by  means 
of  stages  belonging  to  such  ships,  on  the 
said  slip  of  land  next  the  basin,  consisting 
of  the  natural  ground,  and  not  being  faced 
with  brick,  stone,  or  timber,  and  the  ground 
below  the  water  gradually  sloping  down  to 
the  bottom  of  the  basin.  The  timber  is 
measured  and  marked  on  this  slip  of  land, 
by  the  officers  of  the  revenue,  and  is,  after 
that,  with  the  other  goods,  conveyed  either 
into  the  landing  yard,  or,  on  payment  of  the 
duties,  into  the  private  premises  of  the 
above  persons.  For  this  privilege  of  land- 
ing their  goods,  neither  Messrs.  Richardson 
nor  Messrs.  Watkins  and  Fry,  pay  any  ac- 
knowledgment or  rent  to  the  appellants. 
They  only  pay,  as  all  other  persons  do,  the 
rates  and  duties  imposed  in  respect  of  the 
tonnage  of  the  ships  entering  the  basin ; 
but  the  number  of  ships  coming  into  the 
basin  of  the  appellants  is  greatly  increased 
by  reason  of  the  establishment  of  Messrs. 
Richardson's  premises  as,  a  landing  yard, 
and  the  access  thereto  from  the  basin ;  and 
there  has  been  in  consequence  thereof,  a 
considerable  increase  in  the  tonnage  rates 
and  duties,  paid  on  such  ships  to  the  com- 
pany since  the  landing  has  been  established. 
No  other  persons  are  allowed  to  land  their 
goods.     There  is  no  crane  or  convenience 


for  landing  goods ;  but,  in  another  part  of 
the  basin,  situate  in  Ratcliff-hamlet,  there 
are  cranes  and  wharfs  regularly  built,  where 
the  appellants,  in  addition  to  die  tonnage- 
rates,  charge  both  for  the  craneage  and 
wharfage  of  all  goods  there  landed.  Neither 
the  south  nor  the  north  side  of  the  basin, 
within  the  respondents' parish  were  used  for 
landing  goods.  If  the  land  on  the  east  side 
of  the  basin  be  to  be  considered  aa  a  whart 
of  which  the  appellants  were  the  occupiers, 
its  annual  value,  together  with  the  value  of 
the  land  on  the  north  and  south  sides  of  the 
basin  was  ISO/.,  as  stated  in  the  rate.  The 
annual  value  of  the  land  within  the  respon- 
dents' parish  on  the  east,  south  and  north 
sides,  if  assessed  as  land  of  a  like  quality, 
was  only  8/. 

As  to  Numbers  2,  8,  and  4,  the  filets' 
were  as  follows : — The  basin,  canal,  towing- 
path  and  locks,  if  liable  to  be  assessed  in 
respect  of  the  profit  arising  to  the  appel- 
lants from  the  rates  and  duties  received 
by  them,  were  of  the  value  stated  in  the 
rate,  and  they  were  also  of  the  value  stated 
in  the  rate,  if  the  appellants  were  liable  to 
be  rated  for  the  rent  at  which  the  basin, 
canal,  towing-path  and  locks,  would  let  to 
any  other  company  similarly  situated  as  the 
appellants';  but  their  value,  if  liable  to  be 
rated  as  land  of  a  like  quality  within  the 
parish  was,  only  34/.  No  personal  property 
was  rated  in  the  parish  at  all ;  nor  were 
there  any  rates  due  specially  for  passing, 
either  of  the  two  double  locks  rated ;  but 
only  for  passing  for  certain  distances  along 
the  canal.  There  were  no  other  profits  de- 
rived by  the  appellants  from  these  premises 
except  the  rates  and  duties  imposed  by  the 
Regent's  Canal  Act.  The  two  acts  52  G.3, 
c.  195,  and  56  Geo.  3.  c.  85,  form  part  of 
the  case. 

The  questions  for  the  opinion  of  the 
Court  were, 

1.  As  to  that  part  of  the  rate  marked 
No.  1,  whether,  under  the  circumstances 
stated,  the  land  on  the  east  side  of  the  basin 
ought  to  be  rated  as  a  wharf? — And  if  not, 
the  sessions  were  of  opinion  that  the  rate 
ought  to  be  amended  by  reducing  130/. 
to  8/. 

2.  As  to  that  part  of  the  rate  marked 
No.  2,  3,  and  4,  whether  under  the  101st 
clause  of  the  said  act,  52  Geo.  3.  c.  1 95f 
the  basin,  canal,  towing-path,  and  locks  were 
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liable  to  be  rated  only  as  land  of  a  like 
quality  within  the  parish.  If  so,  the  rate 
ought  further  to  be  amended,  by  substitu- 
ting for  3501.  (the  aggregate  of  the  several 
sums  mentioned  in  Nos.  2,  3,  4,)  the  sum  of 
24/. 

A  rule  to  quash  the  rate  having  been 
obtained,  the  case  for  the  respondents  was 
now  argued  by 

Mr.  Andrews  and  Mr.  Adolphus. — The 
liability  of  the  appellants  to  the  rate  in 
question,  depends  principally  upon  the  con- 
struction put  upon  the  103rd  section  of  the 
act,  53  Geo.  3.  c.  195.  By  this  act  the  com- 
pany were  incorporated,  and  by  the  section 
referred  to,  the  manner  in  which  they  are 
to  be  rated  is  regulated.  It  is  first  objected 
that  the  company  have  no  wharf  on  the 
banks  of  the  basin,  and  therefore,  that  the 
rate  No.  1  in  the  case  cannot  be  sustained. 
But  the  answer  to  that  objection  is,  that  the 
land  to  which  this  rate  applies  is  used  as  a 
wharf,  and  consequently,  although  the  com- 
pany do  not  receive  wharfage  dues,  or  con- 
gent  so  to  denominate  it,  it  is  to  all  intents 
and  purposes  a  wharf.  The  case  states,  that 
more  vessels  are  attracted;  and  the  amount 
of  dues  paid  to  the  company  increased,  by 
the  landing  yard  or  warehouses,  and  that 
these  premises  are  used  for  the  landing  of 
goods  from  those  vessels,  under  43  Geo.  3. 
c.  102.  s.  12.  That  is  sufficient  to  render 
the  land  liable  to  be  rated  as  a  wharf;  and  as 
the  company  are  the  occupiers  of  the  land, 
and  derive  a  profit  from  the  use  to  which  it 
is  applied,  the  rate  is  properly  made  upon 
them.  The  next  objection  is  to  the  three 
remaining  assessments,  and  their  validity 
depends  entirely  upon  the  question,  whether 
the  power  given  by  the  101st  section,  to 
rate  the  company's  lands,  as  other  lands  of 
like  quality  within  the  parish,  authorizes  a 
rate  upon  them  in  respect  of  their  improved 
value,  as  lands  covered  with  water.  It  is 
contended,  that  the  expression  used  in  the 
act  means  that  they  are  to  be  rated  according 
to  the  state  they  are  in  at  the  time  of  im- 
posing the  rate.  There  is  no  case  bearing 
directly  in  favour  of  this  position ;  neither 
can  any  be  cited  against  it,  as  in  Rex  v.  the 
Grand/unction  Canal  Company  ,(1)  the  words 
in  the  clause  then  in  dispute,  clearly  applied 
only  to  lands  under  the  ordinary  cultivation 

(1)  1  Barn.  &  Aid.  289. 


of  lands ;  here  there  are  the  explanatory 
words,  "  of  the  like  quality,"  and  the  ex- 
press mention  of  "  lands  covered  with 
water." 

Mr.  Brodrick  and  Mr.  Ellis,  contrlu — 
The  case  of  Rex  v.  Nicholson,  (2)  was  de- 
cided before  this  act  was  passed,  and  the 
101st  section  was  introduced  in  conse- 
quence of  the  decision  as  to  the  rateability 
of  tolls  given  in  that  case.  A  distinction 
is  made  in  this  section,  between  land  and 
the  other  property  of  the  company,  and  the 
tolls  or  profits  are  rendered  liable  to  be 
rated  as  personal  property.  Had  the  pro- 
fits been  so  rated,  such  a  rate  might  have 
stood,  provided  other  personal  property  in 
the  parish  had  been  rated ;  but  the  present 
indirect  mode  of  rating  the  personal  pro- 
perty of  the  company  exclusively,  cannot  be 
supported.  With  respect  to  the  description 
of  a  wharf,  it  does  not  agree  with  that  of 
Lord  Hale,  De  Portibus  Maris,  c.  2.  p.  46, 
who  in  defining  a  port,  speaks  of  a  wharf  as 
something  that  is  artificial ;  nor  with  that 
collected  from  the  act  22  Car.  2.  c.  11.  s.  21. 
or  46  Geo.  3.  c.  153.  Neither  is  the  inter- 
pretation of  the  word  wharf,  in  Johnson's 
Dictionary,  as  "a  perpendicular  bank  or 
mole  raised  for  the  convenience  of  landing, 
or  emptying  vessels,"  in  any  way  applicable. 
The  mere  use  of  the  premises  as  a  landing 
place  cannot  be  sufficient  to  make  them  a 
wharf;  for  if  that  were  so,  every  gentle- 
man's grounds  on  the  banks  of  the  Thames 
might  be  equally  liable  to  that  appellation, 
and  to  the  payment  of  a  proportional  poor's- 
rate.  Rex  v.  the  Grand  Junction  Canal 
Company,  (3)  and  the  general  observations 
of  Mr.  J  ustice  Abbott  in  that  case,  as  well  as 
Rex  v.  St.  Peter,  (4)  clearly  establish  that 
the  manner  in  which  the  company  has  been 
rated,  is  not  justified  either  by  the  terms  of 
their  own  act  or  under  the  general  law* 

The  Court  said,  that  the  appellants  were 
clearly  not  liable  to  the  rate  in  the  manner 
it  had  been  imposed.  The  act  incorporat- 
ing the  company  was  intended  to  be  an  act 
for  "  the  public  utility ;"  and  this  might 
serve  as  a  key  to  its  construction.  Had  not 
this  act  been  passed,  the  parish  would  have 

(2)  12  East,  330. 

(3)  1  Barn.  &  Aid.  S89. 

(4)  5  Bun.  &  Cress.  473. 
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stood  in  the  same  situation  as  to  their  right 
of  imposing  rates  on  the  property,  as  under 
the  43d  of  Elizabeth.  The  clause  upon 
which  the  decision  depended,  however, 
made  the  personal  property  of  the  company 
rateable,  and,  the  duties  or  tolls  were  ex- 
pressly classed  with  personal  property.  If 
rated  at  all,  then,  they  should  have  been 
rated  as  such.  The  assessments,  No.  2, 
8,  &  4,  were  assessments  applicable  to  land 
covered  with  water,  but  the  act  named  only 
"  land  of  a  like  quality,"  not  "  land  cover- 
ed with  water"  of  a  like  quality.  No.  1, 
was  not  a  wharf,  that  term  applying  only  to 
what  was  artificial,  and  required  expense 
in  the  construction  and  maintaining.  There 
was  no  expense  incurred  in  the  keeping  up 
of  this  bank.  In  the  act  of  incorporation, 
the  company  were  empowered  to  make, 
build,  and  construct  wharfs ;  and  mere 
landing  places  were  also  mentioned  in  the 
same  act,  which  shewed  that  they  were  not 
intended  as  one  and  the  same. 

Rule  amended. 


THB    KINO  V.  THB 
STAFFORD. 


JUSTICES  Of 


1827.     7 
JulyS.    3 

,    Poor  Law*—  Vagrant. 

The  tOth  section  of  5  Geo.  4.  c.  83,  is 
merely  to  assist  a  removing  parish,  in  proof 
of  the  fact  of  a  person  being  chargeable,  but 
does  not  prevent  the  parish  from  shewing 
the  fact  of  chargeaotlity  by  evidence ;  al- 
though the  person  removed  has  not  been  con" 
victed  under  that  act. 

Mr.  Campbell  had  obtained  a  rule  to 
shew  cause  why  a  mandamus  should  not 
issue,  directed  to  the  Justices  of  Stafford, 
commanding  them  to  enter  continuances  and 
hear  an  appeal.  The  following  were  the 
facts : — 

By  the  5th  Geo.  4.  c.  83.  s.  20,  it  is  en- 
acted, that  "  every  person  who  under  that 
act  shall  have  been  convicted  as  an  idle  and 
disorderly  person,  or  as  a  rogue  and'  vaga- 
bond, shall  be  deemed  to  be  actually  charge- 
able to  the  parish,  township,  or  place,  in 
which  such  person  shall  reside,  and  such 
person  shall  be  liable  to  be  removed  to  the 
parish  of  his  or  her  last  legal  settlement,  by 
the  order  of  two  Justices  of  the  division  or 
place,  in  which  such  person  shall  reside." 


Two  Jiratices  had  removed  a  person  to 
a  parish  which  they  adjudged  to  be  his  last 
legal  settlement.  Against  this  removal  there 
was  an  appeal :  when  the  appeal  came  on 
to  be  heard,  the  respondents,  in  order  to 
shew  that  the  person  was  chargeable,  relied 
on  the  above  clause;  but  they  were  not 
prepared  to  shew  that  there  had  been  a  con- 
viction, prior  to  the  making  of  the  order  of 
removal.  They  contended,  that  such  a  prior 
conviction  was  not  necessary ;  but  the  Court 
thought  that  it  was.  The  respondents  had 
other  evidence  to  shew,  that  the  person  was 
chargeable  :  but  the  Court  did  not  hear  it ; 
and  tor  want  of  a  prior  conviction,  quashed 
the  order  of  removal. 

Mr.  Taunton  now  shewed  cause. — The 
Court  have  decided  in  the  right ;  but,  eves 
if  they  were  wrong,  this  court  cannot  in- 
terfere ;  the  Sessions  have  decided  the  case, 
and  have  not  referred  to  this  courtany  doubt. 
They  quashed  the  order,  because  they 
thought  the  removing  magistrates  had  not 
any  jurisdiction. 

Mr.  Campbell  contra. — The  magistrates 
decided  without  hearing.  The  question  was, 
whether  the  person  was  chargeable  or  not 
The  respondents  had  evidence  to  shew  that 
he  was  chargeable,  in  point  of  fact,  with- 
out reference  to  the  statute,  and  without 
calling  it  in  aid.  The  order  of  removal  said 
that  he  was  chargeable ;  and  the  respon- 
dents were  prepared  to  shew,  as  a  Act,  that 
he  was. 

The  Court. — The  evidence  to  shew  the 
fact  of  the  person  being  chargeable,  (whe- 
ther the  statute  be  applicable  or  not,)  should 
have  been  heard. 

Rule  absolute. 


1827.      ")  THB  KING  V.  THE  INHABITANTS 
Oct.  31.   3  OF  TROWBRIDGE. 

Poor  Laws — Birth — Casual  Relief. 

1.  The  fact  of  a  person  being  at  the  age 
of  four  years  in  the  workhouse  of  a  parish, 
and  kept  therefor  several  years  afierwards,is 
not  of  itself  sufficient  to  compel  the  Sessions 
to  presume  that  the  person  was  bom  there. 

ft.  Nor  would  the  mere  fact  of  baptism  m 
the  parish,  of  itself,  compel  suck  a  pre- 
sumptwn. 
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3.  A  parish  to  which  a  pauper  is  traced, 
as  being  the  last  parish  to  which  he  can  be 
traced,  and  the  first  in  which  he  is  heard  of, 
is  not,  on  that  account,  fixed  with  him  until 
his  settlement  be  ascertained.  That  parish, 
in  common  with  others,  is  liable  only  so  long 
as  he  remains  in  the  parish. 

Two  Justices  of  Wilts,  by  an  order,  re- 
moved a  pauper  and  his  wife  from  Trow- 
bridge in  Wilts,  to  Chatham  in  Kent.  The 
Sessions,  on  appeal  quashed  the  order ;  sub- 
ject to  the  opinion  of  the  Court  on  the 

following 

CASE. 

The  pauper's  first  recollections  were  of 
his  being  in  the  workhouse  at  Chatham ;  he 
supposed  he  might  be  then  about  four  or  five 
years  old ;  he  never  knew  his  father,  and 
his  mother  was  not  in  the  workhouse  with 
him.  He  staid  in  the  workhouse  until  he 
was  thirteen  or  fourteen,  when  he  entered 
on  board  a  man  of  war*  and  served  in  va- 
rious ships  till  1814;  he  then  went  to 
Trowbridge,  and  married  there  ;  but  being 
out  of  work  at  Trowbridge,  he  went  with 
his  wife  to  the  workhouse  at  Chatham, 
where  he  staid  more  than  three  weeks ; 
during  which,  he  was  maintained  by  the 
parish  of  Chatham,  and  on  going  away  was 
furnished  with  1/.  in  money,  and  a  pair  of 
shoes  for  him  and  his  wife,  to  return  to 
Trowbridge.  He  returned  there,  and  re- 
mained there  about  ten  years,  when  being 
again  out  of  work,  he  again  went  to 
Chatham  with  his  wife  and  family,  where 
he  again  staid  about  three  weeks  in  the 
workhouse,  and  whilst  there,  was  again 
maintained  by  Chatham,  and  received  1/. 
in  money,  and  a  pair  of  shoes  for  himself, 
his  wife,  and  each  of  his  children,  and  pro- 
visions, to  return  to  Trowbridge ;  at  the 
same  time,  he  was  desired  by  the  Chatham 
overseers  not  to  return  to  Chatham  without 
an  order  or  pass.  He  then  returned  to 
Trowbridge,  at  which  place  he  was  after- 
wards relieved,  and  thereupon,  removed 
by  order  of  the  magistrates  to  Chatham. 

The  parish  registers  of  Chatham  were 
searched  by  the  pauper,  but  no  entry  was 
found  of  his  baptism,  nor  of  any  person 
bearing  his  name. 

Mr.  Bingham  and  Mr.  Awdry  in  support 
of  the  order  of  Sessions. — There  is  no  fair 
presumption  that  the  pauper  was  born,  or 


otherwise  settled  at  Chatham.  In  the  case 
of  The  King  v.  the  Inhabitants  of  North 
Petherton,  (1)  it  was  held,  that  the  proof  of 
baptism  in  a  parish,  was  no  proof  of  birth 
in  the  parish ;  and,  a  fortiori,  proof  of  relief 
at  the  age  of  four  years,  or  of  a  person 
being  in  a  parish  at  the  age  of  four  years, 
is  no  proof  of  birth  there.  The  relief  given 
by  the  Chatham  parish  was  but  casual — 
that  which  the  parish  was  bound  to  give 
while  the  person  was  in  the  parish,  until  the 
pauper's  settlement  could  be  ascertained. 
Chatham  is  a  place  peculiarly  liable  to  be 
burthened  with  the  children  of  soldiers  and 
sailors,  which  children  were  not  born  there. 
The  mere  giving  relief  is  no  proof  whatever ; 
and  Lord  Ellenborough,  in  a  case  against 
the  same  parish,  Rex  v.  Chatham,  (2)  point- 
ed out  the  good  policy  of  not  discouraging 
parishes  from  giving  casual  relief  to  poor 
persons.  If  parish  officers  understood, 
that  by  giving  that  description  of  relief, 
they  would  throw  difficulty  upon  their  case, 
in  any  future  endeavour  to  fix  the  pauper's 
settlement  elsewhere,  they  might  be  tempted 
to  neglect  the  duties  of  humanity :  at  all 
events,  the  evidence  was  but  presumptive. 
Upon  that  evidence  the  Sessions  have  drawn 
their  conclusion ;  and  the  Court  will  not  be 
inclined  to  disturb  it,  unless  it  be  very  pal- 
pably a  wrong  one. 

Mr.  Serjeant  Merewether  contriL — The 
doctrine  of  the  case  in  Rex  v.  Chatham,  is 
not  disputed  ;  but  here  there  is  every  pre- 
sumption that  the  child  was  born  at  Chat- 
ham. His  first  recollections,  at  the  age  of 
four  years,  were  of  his  being  in  the  work- 
house of  that  place  ;  and  it  is  not  to  be  pre- 
sumed that  that  parish  would  have  kept  him 
for  ten  years  longer,  and  have  relieved  him 
afterwards,  if  they  were  not  satisfied  that 
he  belonged  to  them.  But,  independent  of 
this,  the  parish  of  Chatham  are  bound  to 
provide  for  the  pauper,  (theirs  being  the 
first  parish  in  which  he  was  found,)  until  his 
settlement  be  ascertained  to  be  elsewhere. 
This  is  laid  down  in  D  alt  on,  chap.  73, 
and  in  Comberbach,  364,  where  it  is  said, 
that  the  parish  in  which  a  person  is  first 
traced  to  have  been  found,  is  the  parish 
bound  to  provide  for  him,  until  the  settle- 
ment be  somewhere  fixed. 


(1)  5  B.  &  C.508 ;  4  LaWourn.  K.B.  213. 
(*)  8  East,  500. 
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The  Court  observed,  that  they  were  not 
here  called  upon  to  decide  the  question, 
whether  the  fact  of  a  parish  giving  relief  to 
a  pauper  in  their  own  parish  for  a  length  of 
time,  was  in  no  case  evidence  towards 
shewing  a  settlement  in  that  parish.  But 
whether  such  a  fact  was  or  was  not  evi- 
dence, the  Sessions  were  the  proper  tribunal 
to  decide  upon  the  point  in  question  in 
the  present  case.  There  was  here  nothing 
whatever  to  induce  a  belief  that  they  had 
wrongly  decided.  Nothing  whatever  was 
known  of  the  pauper.  The  parish  officers 
of  Chatham,  when  they  originally  had  him, 
had  not,  as  it  appeared,  any  means,  or  any 
clue  whatever,  by  which  they  could  trace 
his  settlement,  either  by  birth  or  otherwise. 
The  child  knew  nothing  about  his  parents ; 
he  then  being  in  the  parish  of  Chatham,  no 
matter  how  he  came  there,  that  parish  were 
bound  to  provide  for  him.  The  relief  here 
was  m  the  parish,  and  it  therefore  afforded 
no  inference  whatever  against  the  relieving 
pariah.  They  could  not  at  all  assent  to  the 
authority  which  had  been  cited,  to  shew 
that  a  parish  in  which  a  pauper  was  first 
traced,  must  be  permanently  fixed  with  him 
until  a  settlement  could  be  fixed.  There 
was  no  reason,  and  no  principle,  for  such  a 
doctrine  ;  all  that  could  be  maintained  was, 
that  so  long  as  the  person  was  m  the  parish 
he  must  be  relieved.  The  Chatham  parish 
were  for  this  reason  bound  to  relieve  him  as 
long  as  he  was  with  them ;  and  they  had 
no  legal  power  to  remove  him,  even  as  a  va- 
grant, until  they  had  ascertained  to  what 
parish  they  could  legally  remove.  But  upon 
the  other  ground,  that  the  Sessions  had 
not  inferred,  and  that  no  fact  appeared  from 
which  they  could  be  properly  called  upon  to 
infer,  a  settlement  by  birth  or  otherwise,  in 
the  parish  of  Chatham,  they  thought  the  Ses- 
sions had  come  to  a  right  conclusion. 

Order  of  Sessions  confirmed. 


27.     > 


1827.        /   REX    V.    THE     INHABITANTS  OF 
NOV.    1.     \         LYTCHET  MATRAVERS. 


Poor  Laws — Emancipation. 

I.  During  minority,  a  person  cannot  be 
emancipated  unless  he  marry,  and  thus  be- 
come the  head  of  a  family,  or  contract  some 


relation  which  is  altogether  inconsistent  with, 
and  wholly  excludes  the  parental  controul. 

St.  The  enlisting  in  the  army,  and  thus  be- 
coming subject  to  the  Crown,  is  the  contracl- 
ing  of  such  a  relation ;  the  authority  of  the 
parent  being  entirely  superseded  thereby. 

3.  But  the  engaging  to  serve  on  board  a 
ship  trading  to  foreign  parts,  for  a  time 
which  would  cover  the  minority,  is  not  the 
contracting  of  such  a  relation. 

Two  Justices  of  the  county  of  Dorset,  by 
order,  removed  Isaac  Orchard,  and  Prudence 
his  wife,  from  Lytchet  Matravers,  in  that 
county,  to  Saint  James,  in  the  town  and 
county  of  Poole.  The  Sessions  on  appeal 
quashed  the  order,  subject  to  the  opinion  of 
the  Court  on  the  following 

CASE. 

The  pauper  never  acquired  any  settlement 
in  his  own  right.  His  father  was  settled 
at  the  parish  of  Lytchet  Matravers ;  and, 
whilst  he  was  so  settled,  the  pauper  hired 
himself  by  contract  to  serve  for  two  sum- 
mers and  a  winter,  on  board  a  ship  trading 
to  Newfoundland.  In  the  month  of  Feb- 
ruary or  March  1816,  being  then  twenty 
years  of  age,  he  entered  upon  that  service, 
in  which  he  continued  during  the  stipulated 
time.  There  was  no  evidence  that  his 
father  ever  exercised  any  controul  over  him 
during  the  period  of  his  service.  He  at- 
tained the  age  of  twenty-one  years  before  his 
return  from  the  voyage.  Shortly  after  he 
had  left  this  country,  and  before  he  had  at- 
tained the  age  of  twenty-one,  his  father  ac- 
quired a  settlement  in  the  parish  of  Saint 
James,  in  the  town  and  county  of  Poole. 
On  the  pauper's  return  from  Newfoundland, 
he  went  to  reside  in  his  father's  house,  who 
before  that  time  had  left  Poole  and  returned 
to  Lytchet.  After  a  few  weeks  he  left  his 
father's  residence,  and  lived  with  his  sister, 
working  on  his  own  account,  as  well  then, 
as  during  his  residence  with  his  father. 
The  Sessions  were  of  opinion  that  the 
pauper  was  emancipated  at  the  time  when 
his  father  acquired  the  settlement  in  Poole. 

Mr.  Barstow  in  support  of  the  order  of 
Sessions. — The  other  side  will  probably  rely 
upon  The  King  v.  the  Inhabitants  of  Hug- 
gate,  (1)  and  the  rule  laid  down  by  Chief 

(1)  5  Bam.  &  AM.  596. 
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Justice  Abbott,  in  The  King  v.  Wilmtng* 
ton,  (2)  the  rule  there  laid  down  being,  that 
during  the  minority  of  a  child  there  can  be 
oo  emancipation,  unless  he  marries,  or  con- 
tracts some  other  relation,  so  as  wholly  and 
permanently  to  exclude  the  parental  control. 
Both  those  cases,  however,  are  distinguish- 
able from  the  present ;  and  therefore,  the 
rule  referred  to  will  be  satisfied,  tn  The 
King  v.  Huggate,  the  parental  control  was 
not  excluded  by  the  apprenticeship  of  the 
pauper.  The  father  provided  the  pauper 
with  necessaries;  and  the  pauper,  from 
time  to  time,  during  his  apprenticeship, 
visited  his  father,  and  resided  with  him 
when  he  was  ill.  On  his  attaining  his  ma- 
jority, the  pauper  returned  and  slept  at  his 
father's  house.  Here  the  case  is,  in  every 
respect,  different.  The  father  did  not,  and 
could  not  exercise  any  control  over  his 
son  during  his  service  as  a  seaman.  He 
could  not  see  him,  or  render  him  any  assist- 
ance ;  and  the  son  returned,  when  of  full 
age,  emancipated  by  his  long  separation, 
and  continued  afterwards  to  work  for  him- 
self. He  was  also  serving  his  apprentice- 
ship to  a  certificated  person  ;  and  this  cir- 
cumstance is  relied  upon  by  Mr.  Justice 
Bayley  in  his  judgment.  The  learned  Judge 
observes,  that  for  that  reason  the  pauper 
could  acquire  no  settlement  under  his  ap- 
prenticeship ;  that  he  could  at  any  time  be 
removed  from  the  parish ;  and  consequently 
that  his  domicile  must  have  been  consider- 
ed as  being  his  father's  house.  It  is  for 
these  reasons  that  the  pauper  in  that  case 
was  declared  not  to  have  been  emancipated. 
Similar  distinctions  exist  between  the  cir- 
cumstances of  this  case,  and  that  of  Rex  v. 
Wilmington*  There  the  father's  authority, 
though  not  exercised,  was  not  excluded; 
the  relation  of  father  and  child  was  satis- 
factorily fixed,  and  no  act  had  been  done 
by  either,  by  which  that  relation  as  to 
a  settlement  was  broken.  The  authority  of 
the  father  remained,  and  might  have  been, 
though  it  was  not,  exercised ;  for  the  pauper 
had  contracted  no  relation  inconsistent  with 
it.  Here  it  was  totally  destroyed,  and  its 
exercise  rendered  impossible.  The  return 
to  the  father's  house,  after  the  pauper  had 
attained  the  age  of  twenty-one,  could  not, 

(2)  5  Barn.  &  AM.  5*5. 
Sufpl.  1827. 


for  the  purpose  of  a  derivative  settlement, 
restore  the  former  relationship  of  father  and 
son,  and  again  subject  the  son  to  the  pa- 
rental control.  Had  the  son  returned  be- 
fore he  attained  that  age,  and  continued  a 
member  of  the  father's  family,  the  seve- 
rance would  not  have  prevented  the  settle- 
ment at  Poole.  This  is  the  distinction 
made  by  Lord  Kenyon,  in  Rex  v.  Roach,(3) 
and  Mr.  Justice  Bayley,  in  Rex  v.  Rotker- 
field  Greys.(4)  The  latter  case  seems  to  be 
in  point  with  the  present ;  and  not  to  be 
distinguished  in  principle.  The  pauper, 
there,  had  enlisted  for  a  soldier,  and  re- 
turned to  his  father's  control  after  he 
ceased  to  be  a  soldier,  and  before  he  had 
attained  his  age  of  twenty-one.  Mr.  Jus- 
tice Bayley  there  says,  "If  he  had  not  re- 
turned until  after  he  had  attained  the  age  of 
twenty-one,  his  emancipation  would  un- 
doubtedly have  related  back  to  the  original 
period  of  his  enlistment."  Here,  the  pau- 
per did  not  return  until  after  he  had  attain- 
ed that  age.  The  circumstance  of  the  pau- 
per being  a  soldier  in  that  case,  makes  no 
difference  in  the  principle.  The  fact  is 
there  mentioned  as  being  one  which  would 
not  of  necessity  exclude  the  parental  con- 
trol during  the  minority,  for  he  might  be 
discharged  before  he  had  attained  his  ma* 
jority,  if  the  exigency  of  the  state  did  not 
require  his  service.  Any  difference,  there- 
fore, between  that  and  the  present  case  is  in 
favour  of  the  emancipation ;  for  the  service 
here  contracted  for,  was  positively  fixed  for 
a  time,  which  would  carry  it  over  the  mi- 
nority ;  and  during  the  service,  no  exercise 
of  parental  control  (from  its  very  nature) 
can  be  contemplated.  The  pauper  was 
therefore  emancipated,  and  entitled  to  a 
settlement  by  relation  in  the  parish  of  Ly t- 
chet  Matravers. 

Mr,  Gambier,  contra. — First,  the  eman- 
cipation in  this  case  does  not  relate  back  to 
the  time  when  the  pauper  entered  the  sea 
service.  Secondly,  if  it  would,  according  to 
the  doctrine  laid  down  in  the  case  cited, 
that  doctrine  may  be  impeached.  Emanci- 
pation is  confined  to  those  cases  in  which 
the  child  has  gained  a  settlement  of  his  own, 


i 


3)  6  Term  Rep.  252. 

4)  1  Barn.  &  Cress.  345. 
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has  become  the  bead  of  a  family,  or  has 
contracted  a  relation  wholly  inconsistent 
with  the  parental  control.  Rexv-Cowhoney- 
bourne,  (5)  and  Rex  v.  Uckfield,  (6)  both 
establish  that  these  are  the  only  instances  in 
which  emancipation  can  take  place.  Here 
then,  the  only  question  is,  whether  there 
was  a  relation  inconsistent  with  the  paren- 
tal control  contracted  by  the  pauper :  there 
certainly  was  not*  The  case  of  a  soldier  is 
entirely  different,  as  his  engagement  is  for 
life,  and  he  subjects  himself,  by  entering 
into  it,  to  the  authority  of  the  crown,  which 
is  paramount  to  that  of  the  parent.  Rex  v. 
Huggale  (7)  is  a  case  much  resembling  the 
present,  and  is  expressly  against  the  eman- 
cipation. The  domicile  of  the  pauper,  du- 
ring the  whole  of  the  period  he  was  at 
Newfoundland,  was  under  his  father's  roof; 
and  if  he  has  been  emancipated,  the  eman- 
cipation does  not  spread  over  that  whole 
period.  But  such  a  doctrine  of  relation  as  is 
now  contended  for,  is  not  supported  by  any 
authority.  In  Rex  v.  Walpole  St  Peter,  (8) 
the  only  case  wherein  the  doctrine  of  rela- 
tion was  enforced,  it  does  not  appear  at 
what  age  the  son  enlisted,  or  at  what  age  he 
returned  to  his  family.  (9)  The  inconve- 
niences which  would  arise,  were  it  to  be  ap- 
plied, are  manifest,  and  many  instances  in 
which  it  would  be  attended  with  great  un- 
certainty, may  be  supposed.  Whilst  the 
emancipation  was  doubtful,  one  parish  might 
relieve ;  and  when  the  emancipation  became 
complete,  by  relation,  another  parish  proves 
to  have  been  the  one  liable. 

The  Judges  took  time  to  consider,  and 
on  this  day  judgment  was  delivered  by 

Mr.  Justice  Bay  ley,  who,  after  stating  the 
facts  of  the  case,  and  the  question  which 
thereupon  arose,  observed : — It  is  an  esta- 
blished rule,  that  the  settlement  of  the  child 
shifts  with  that  of  the  father,  so  long  as  he 

(5)  10  Eait,  94. 

(6)  5  Maul.  &  Selw.  214. 

(7)  2  Bam.  &  Aid.  582. 

(8)  Burr.  S.C.  638. 

(9)  The  case  here  referred  to  states  that  the  pau- 
per was  bora  in  the  year  1740,  and  accounts  lor  his 
time  till  about  the  age  of  eighteen,  when  he  enlisted. 
He  served  four  years,  and  did  not  therefore  return  to 
his  father's  family  till  he  was  twenty-two.  His  set- 
tlement was  held  to  relate  back  to  the  time  of  en- 
listment. 


remains  a  part  of  the  father's  family,  and  no 
longer.  If  the  child  be  separated  or  eman- 
cipated from  the  family  of  his  father,  then 
his  settlement  will  not  so  shift.  This  being 
the  rule,  it  becomes  necessary  to  determine 
in  what  emancipation  consists.  Emancipa- 
tion is  defined  by  Lord  Kenyon,  in  the  case 
of  The  King  v.  tiffchurch.(\0)  He  there  says, 
that  before  a  son  can  be  emancipated,  one 
of  these  things  must  happen:  "either he 
must  have  obtained  a  settlement  for  himself, 
or  have  become  the  head  of  a  family,  or  at 
most  he  must  have  arrived  at  that  age, 
when  he  may  set  up  in  the  world  for  him- 
self." In  The  King  v.  Wilton  cam  Tmam- 
brookest(l  1)  Lord  Kenyon  again  defines  the 
meaning  of  emancipation,  and  enlarges  or 
explains  the  rule  which  he  had  first  laid 
down  in  the  case  I  have  alluded  to,  by  giv- 
ing an  additional  example,  in  which  a  son 
may  be  emancipated  ;  and  that  is,  where  he 
has  "  contracted  a  relation,  inconsistent 
with  the  idea  of  his  being  in  a  subordinate 
situation  in  his  father's  family."  The  cases 
put  by  Lord  Kenyon  were  approved  of,  and 
recognized  in  The  King  v.  Uckfield,(\2)  hot 
in  The  King  v.  Roach,  (18)  Lord  Kenyon 
had  qualified  the  rule  which  he  was  reported 
to  have  laid  down  in  The  King  v.  JFittm 
cum  Twambrookes : — he  savs,  "  it  never  was 
my  opinion,  that'  the  mere  circumstance  of 
a  son's  attaining  the  age  of  twenty-one,  was 
an  emancipation,  so  as  to  prevent  his  having 
a  derivative  settlement  gained  by  his  father 
afterwards,  if  the  son  continued  to  live  with 
the  father ;  for  if  the  son,  with  unbroken 
continuance,  remain  with  and  a  member  of 
the  father's  family,  he  is  not  emancipated. 
But  this  proposition  will  not  break  in  upon 
any  of  the  cases,  but  may  be  reconciled 
with  all  of  them ;  namely,  that  if  a  child 
under  the  age  of  twenty-one  years,  leaves 
his  father's  home,  and  is  thereby  qua  sever- 
ed from  his  father's  family,  and  returns  to 
his  father  during  the  state  of  pupillage,  du- 
ring which  time  policy  requires  that  the 
child  should  be  under  die  protection  of  his 
father,  he  must  be  considered  as  incorpo- 
rated with  his  father's  family,  unless  be  has 


(10)  S  Term  Rep.  116. 

11)  3  Id.  355. 

12)  5  Maul.  &  Selw.  217. 
(13)  6  Term  Rep.  S5t. 
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gained  a  distinct  settlement  of  his  own,  or 
lias  become  the  head  of  a  family:  but  if 
the  child,  after  a  state  of  pupillage,  sever 
himself  from  the  father's  family,  he  cannot 
afterwards  be  incorporated  with  it."  From 
this  then,  it  appears,  that  Lord  Kenyon's 
opinion  was,  that  there  must  be  an  actual 
severance  from  the  father's  family  before 
the  emancipation  is  complete ;  and  in  that 
opinion  we  concur.  Was  there,  then,  in  this 
case  such  a  severance  ?  It  was  insisted 
by  Mr.  Barstow  that  there  was,  and  that  the 
emancipation  of  the  pauper  is  to  be  dated 
from  the  first  moment  that  he  made  the  en- 
gagement to  serve  as  a  seaman  in  the  New- 
foundland vessel.  It  was  said,  that  the  new 
relation  he  thereby  contracted  was  "  incon- 
sistent with  the  idea  of  his  being  in  a  sub- 
ordinate situation  in  his  father's  family ;"  and 
it  was  denied  that  the  case  of  enlisting  as  a 
soldier,  or  being  drawn  for  the  militia,  and 
serving  as  a  soldier  until  the  age  of  twenty- 
one,  was  different.  But  we  think  otherwise ; 
and  this  is  the  point  upon  which  the  ques- 
tion depends.  This  very  distinction,  in- 
deed, was  taken  in  The  King  v.  Rotherfield 
Greys,  by  the  present  Lord  Chief  Justice 
Best,  who  says,  "  by  the  general  policy  of 
the  law  of  England,  the  parental  authority 
continues  until  the  child  attains  the  age  of 
twenty-one  years  ;  but  the  same  policy  also 
requires,  that  a  minor  shall  be  at  liberty  to 
contract  an  engagement  to  serve  the  state." 
In  Rex  v.  Roach,(\4>)  Mr.  Justice  Lawrence 
lays  it  down,  that  in  case  the  son  who  had 
enlisted  had  been  discharged  before  the  age 
of  twenty-one,  the  father  might  have  insisted 
on  his  returning  home,  and  have  "  reclaimed 
him  by  suing  out  a  habeas  corpus.1*  But  he  also 
makes  the  distinction  alluded  to  with  regard 
to  the  soldier  in  these  words, "  during  the  time 
that  he  continued  a  soldier,  his  father  lost  all 
control  over  him."  Blackstone  also,  in  speak- 
ing of  the  power  of  the  parent,  vol.  i.  p. 
453,  in  clear  and  explicit  terms,  declares 
this  to  be  the  law  :  "  the  power  of  a  father 
over  the  persons  of  his  children,  ceases  at 
the  age  of  twenty-one  ;  for  they  are  then 
enfranchised  by  arriving  at  years  of  discre- 
tion, or  that  point  which  the  law  has  esta- 
blished, (as  some  must  necessarily  be  esta- 
blished) when  the  empire  of  the  father,  or 


other  guardian,  gives  place  to  the  empire  of 
reason.  Yet,  till  that  age  arrives,  this  em- 
pire of  the  father  continues,  even  after  his 
death ;  for  he  may  by  his  will  appoint  a 
guardian  to  his  children."  But  does  this 
empire  continue  in  the  case  of  the  soldier, 
and  does  he  stand  in  the  same  situation 
with  regard  to  his  father,  as  those  who  are 
not  soldiers?  Let  us  look  at  that  situation  : 
he  may  be  taken  from  under  his  father's 
control  at  any  time  for  the  service  of  the 
state,  as  the  right  of  the  state  is  paramount 
to  all  other  civil  rights.  An  infant  may 
even  enlist  against  his  father's  wish,  and  his 
doing  so  will  bind  him,  and  by  that  act  he 
becomes  severed  from  his  father's  family. 
He  is  severed  so  as  to  suspend  the  father's 
authority  until  the  age  of  twenty-one  ;  but, 
if  he  continue  to  serve  as  a  soldier,  and  is 
thus  severed  beyond  that  age,  the  effect  is  to 
destroy  that  authority.  This  is  the  distinc- 
tion made  in  the  judgment  of  the  Lord 
Chief  Justice,  (then  Mr.  Justice)  Best,  in 
The  King  v.  Rotherfield  Greys,  and  which 
is  perfectly  consistent  with  that  of  Lord 
Kenyon,  in  Rex  v.  Woburn,(\5)  Then, 
whether  the  son  here  was  emancipated,  de- 
pends upon  this  question — Was  the  rela- 
tion he  contracted  to  serve  as  a  seaman,  in- 
consistent with  his  being  subordinate  to  his 
father  ?  Lord  Kenyon,  in  the  case  to  which 
I  have  just  referred,  observes,  that  there 
may  be,  in  contemplation  of  law,  a  double 
authority  :  one  exercised  by  the  master  for 
certain  purposes,  and  the  other  by  the  fa- 
ther, in  whom  the  paramount  authority  re- 
mains. In  such  case,  the  relation  of  parent 
and  child  is  not  destroyed,  although  that  of 
master  and  servant  continue  subsequently 
to  the  child  attaining  his  majority ;  and  the 
settlement  of  the  child  will  shift  with  that 
of  his  father.  But  the  contract  of  the  sol- 
dier with  the  state  subjects  him  to  a  control 
superior  to  that  of  the  father,  and  is  en- 
tirely different  from  that  with  an  ordinary 
individual.  In  the  private  contract,  the 
legal  power  and  authority  of  the  parent 
continue,  whether  actually  exercised  or  not ; 
whether  they  be  difficult  of  exercise,  or 
whether  they  be  rendered  incapable  of  ex- 
ercise, from  the  distance  to  which  the  son 
is  removed.     In  legal  contemplation,  he  still 


(14)  6  Term  IUp.  354. 


(15)  8  Term  Rep.  483. 
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continues  a  part  of  his  father's  family,  and 
his  settlement  consequently  follows  that  of 
his  father.  For  these  reasons,  then,  we  are 
of  opinion,  that  in  this  case  there  was  no  re* 
lation  contracted  by  the  pauper  inconsistent 
with  the  parental  control,  and  that  there  was 
no  emancipation  before  the  age  of  twenty* 
one.  We  also  think  that  the  case  of  The 
King  v.  Rotherfield  Greys  is  distinguishable 
upon  principle,  and  have  therefore  to  decide 
that  the  Sessions  were  wrong,  and  that  the 
order  should  be  quashed. 

Order  quashed. 


1827.     > 
June  9     C    THK  KING  v*  KENY0N- 

Justice  of  Peace — Stopping  up  footway. 

An  order  of  Justices  for  the  stopping  up 
of  a  footway  as  unnecessary,  under  the  act 
55  Geo.  3.  c.  68.  s.  2,  must  state  the  parish 
in  which  it  is  situate,  and  also  specify  its 
length  and  breadth. 

Semble,  that  such  an  order  will  not  be  good, 
unless  it  incorporates  a  direction  for  the  sale, 
as  well  as  the  stopping  up  of  the  footway. 

Where,  in  an  order  for  the  stopping  up  of 
several  footways,  one  is  described  as  pass* 
ing  oeer  the  lands  of  an  individual  within  a 
certain  parish,  division  and  hundred,  and  an* 
other  as  passing  over  "  the  lands  "  of  the  same 
individual,  within  the  same  division  and  hun- 
dred, the  lands  twice  mentioned  will  not  be 
taken  to  be  the  same,  and  consequently,  the 
parochial  description  of  the  second  footway 
will  not  be  sufficient. 

In  Hilary  term  last,  the  return  to  a  cer- 
tiorari, to  remove  an  order  of  Sessions,  con* 
firming  an  order  of  two  Justices,  for  the 
stopping  up  of  certain  footways,  in  the  county 
of  Lancaster,  was  sent  back  to  the  Justices 
of  that  county  to  be  amended.  (I)  The 
original  order  of  Justices  was  as  follows : — 

Lancashire  to  wit : — We,  J.  N.  and  J.  B., 
two  of  his  Majesty's  Justices  of  the  Peace, 
in  and  for  the  said  county  of  Lancaster,  at 
a  special  Sessions  of  the  Peace,  in  and  for 
the  said  county,  held  at  Salford,  in  the  divi- 

(1)  See  The  King  v.  the  Justices  of  Lancashire, 
ante,  Suppl.  131. 


sum  of  Manchester,  in  the  hundred  of  Sal* 
ford,  within  the  said  county,  do  hereby  cer- 
tify, that  we  have  viewed  a  certain  public 
footway,  over  and  across  the  lands  ofR.  W. 
esq.,  in  the  parish  of  Flixton,  within  the  di- 
vision and  hundred  aforesaid,  in  the  said 
county,  beginning  at  a  certain  public  high- 
way leading  from  Flixtonaforesaid  to  Barton* 
upon-Irwefi,  a  certain  other  public  highway 
leading  from  Flixton  aforesaid  to  Stretford ; 
and  also  two  public  footways,  being  branches 
from  the  said  first-mentioned  footway,  and 
lying  within  the  division  and  hundred  afore- 
said ;  one  of  which  said  branches  rans 
from  the  east  side  of  the  said  first-men- 
tioned footway,  across  the  said  lands  of  the 
said  R.  W.  esq.,  to  the  boundary  fence 
thereof,  at  a  place  called  the  Bottoms;  and 
the  other  of  the  said  branches  runs  from  the 
west  side  of  the  said  first-mentioned  foot- 
way, across  the  lands  of  the  said  R.  W.  esq., 
to  the  said  public  highway  leading  from 
Flixton  aforesaid  to  Stretford  aforesaid* 
And  we  do  further  certify,  that  the  said 
first-mentioned  public  footway,  and  the  said 
two  branches  therefrom,  being  public  foot- 
ways, did,  on  such  view,  appear  to  us  to  be ' 
unnecessary.  We,  therefore,  pursuant  to 
the  statute  in  such  case  made  and  provided, 
do  hereby,  at  this  special  Sessions,  order  the 
said  first-mentioned  public  footway,  and  the 
two  said  branches  therefrom,  being  public 
footways,  and  the  said  other  last-mentioned 
public  footway,  to  be  severally  stopped  up. 
In  witness  whereof,  we  have  hereunto  set 
our  hands  and  seals,  &c 

Signed  by  the  above-named  Justices. 

An  amended  return  having  been  made  to 
the  certiorari,  the  case  now  came  on  for 
argument. 

Mr.  Courtenay,  Mr.  Armstrong,  and  Mr. 
Aglionby,  in  support  of  the  order. — The 
objections  made  to  this  order  are:  first, 
that  the  footways  stopped  up  are  not  stated 
to  be  in  the  parish  of  Flixton ;  and  secondly, 
that  the  width  thereof  is  not  set  out.  Both 
these  objections  are  readily  answered.  The 
order  states,  that  two  of  the  footways  run 
across  the  lands  of  R.  W.,  in  the  parish  of 
Flixton.  Those  footways  then  are  clearly 
described  as  within  that  parish.  But  die 
third  footway,  it  is  objected,  is  only  de- 
scribed as  running  across  the  lands  of  R.  W., 
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without  the  addition  of  any  parish,  or  of 
any  word  to  shew  that  those  are  the  same 
lands  before  mentioned.  This,  however, 
does  not  present  any  difficulty,  as  the  Court 
will  intend,  that  the  lands  mentioned  gene- 
rally as  those  of  R.  W.  are  the  same  which 
had  been  before  Stated  to  be  in  the  parish 
of  Flixton,  no  other  lands  having  been  re- 
ferred to  in  the  order :  Rex  v.  NormanUm,  (2) 
Secondly,  where  a  footway  is  stopped  up, 
it  cannot  be  necessary  to  state  the  width  of 
it,  as  such  statement  can  answer  no  possible 
object,  and  cannot  be  of  any  public  advan- 
tage. In  the  setting  out  of  a  new  road, 
indeed,  it  may  be  material  to  specify  the 
width,  in  order  that  the  publjc  may  under- 
stand precisely  the  extent  of  their  rights. 
Accordingly,  it  has  been  held,  that  an  order 
for  stopping  up  an  old  footway,  and  setting 
out  a  new  one,  must  set  forth  the  length 
and  breadth  of  the  new  footway,  otherwise 
it  is  no  answer  to  a  justification  of  a  right  of 
way  pleaded  to  an  action  of  trespass,  brought 
by  the  owner  of  the  soil  over  which  the  old 
Way  led:  Davidson  v.  Gill. (3)  But  the 
present  order  has  been  made  under  the 
55  Geo.  3,  and  not  the  13th,  as  the  order 
in  that  case  was ;  and  there  is  here  no  sub- 
stituted way. 

[Mr.  Justice  Bay  ley. — The  form  in  the 
schedule  of  13  Geo.  3.  c.  78,  applies  to  the 
length  and  the  breadth  of  the  road  stopped 
up.] 

That  is  only  in  cases  where  the  soil  of  the 
old  road  may  be  sold ;  and  such  a  sale  could 
not  have  been  made  in  the  present  instance, 
either  under  55  Geo.  3.  c.  68,  or  13  Geo.  3. 
c.  78.  In  the  latter  of  these  acts,  there  is 
no  authority  whatever  for  selling  the  soil  of 
footways  which  may  have  been  diverted  or 
stopped  up,  but  the  powers  as  to  sale  are 
confined  to  highways  and  bridleways.  Sec- 
tion 2,  of  55  Geo.  3,  alone  affords  a  pretence 
lor  saying,  that  old  footways  may  be  sold ; 
but  the  introduction,  of  the  word  footway 
at  the  latter  end  of  that  clause,  seems,  on 
referring  to  the  context,  to  have  been  by 
mere  mistake.  The  Justices  of  the  Peace 
are  there  authorized  to  divert,  turn,  and  stop 
up,  footways;    and  to  divert,  turn,  stop 

(t)  Burr.  8.  C.  SIS. 
<(3)  1  Eft*,  6*. 


up,  and  inclose,  sett,  and  dispose  of  highways 
and  bridleways :  no  mention  being  made  of 
footways.  Then,  however,  the  Justices  are 
further  empowered,  "  if  they  shall  upon  view 
think  that  any  public  highway,  bridleway,  or 
footway,  is  unnecessary,  to  "  make  an  order 
to  stop  up,  sell,  and  dispose  of  such  unneces- 
sary highway,  bridleway,  and  Jbotway.  It 
is  obvious,  that  the  word  footway  was  never 
intended  to  be  here  inserted,  as  it  is  impos- 
sible to  devise  any  reason  why  a  footway 
that  has  been  merely  stopped  up  may  be 
sold,  and  one  that  has  been  stopped  up  and 
diverted  may  not.  At  least,  the  order 
should  have  shewn,  that  the  right  of  soil 
was  in  the  public,  so  that  the  footway  could 
be  sold.  It  is  further  objected,  that  for  the 
stopping  up  of  each  footway,  there  should 
have  been  a  separate  order ;  but  neither  the 
55  Geo.  3.  c.  68,  nor  13  Geo.  3.  c.  78,  in- 
cludes any  such  provision.  There  is,  indeed, 
a  note  to  that  effect  in  the  margin  of  form  18, 
in  the  schedule,  but  that  is  not  binding,  and 
the  non-compliance  with  its  directions  will 
not  invalidate  the  order. 

Mr.  Collman,  contr&,  was  stopped  by 

Mr.  Justice  Bayley. — There  are  two 
grounds  on  which  this  order  cannot  be  sup- 
ported. In  the  first  place,  I  think,  that  it 
does  not  sufficiently  describe  in  what  parish 
some  of  the  footways  lie ;  and  I  consider  it 
as  being  essential,  that  you  should,  in  the 
order,  specify  the  parish,  so  that  the  inha- 
bitants of  the  parish,  who  are  interested  in 
the  road,  may  have  notice  for  the  purpose 
of  opposing  that  order.  Now  the  order  in 
question  certifies,  that  the  Justices  have 
viewed  a  certain  public  footway  over  and 
across  the  lands  of  R.  W.  esq.,  in  the  parish 
of  Flixton,  within  the  division  and  hundred 
aforesaid,  in  the  said  county,  beginning  at  a 
certain  highway  leading  from  Flixton  afore- 
said, to  Barton-upon-Irwell,  &c.  Now  these 
lands,  over  and  across  which  this  road  runs, 
are  described  as  being  in  the  parish  of  Flix- 
ton. Therefore  there  is  a  good  description 
as  to  those  lands.  The  order  then  proceeds : 
"  And  also  two  public  footways,  being 
branches  from  the  said  first-mentioned  foot- 
way, and  lying  within  the  division  and  hun- 
dred aforesaid,  (dropping  the  word  parish,) 
one  of  which  said  branches  runs  from  the 
east  side  of  the  said  first-mentioned  foot- 
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way,  across  the  said  lands  of  the  said  R.  W. 
esq.  to  the  boundary  fence  thereof,"  and  so 
on.  Now  here,  inasmuch  as  the  words 
"  the  said  lands"  are  used,  and  these  lands 
were  previously  described  as  being  within 
the  parish,  I  think  that  branch  or  road  is 
sufficiently  described  as  lying  within  the 
parish  ;  and,  I  likewise  think,  that  the  de- 
scription, that "  the  other  of  the  said  branches 
runs  from  the  west  side  of  the  said  first- 
mentioned  footway,  across  the  lands  of  the 
said  R.  W.  esq.,  to  the  said  public  highway 
leading  from  Flixton  to  Stretford  aforesaid," 
as  clearly  denotes  that  branch  also  to  be 
within  the  parish.  But  then  the  order 
goes  on : — "  And  also  one  other  public  foot- 
way, beginning  at  the  said  public  higliway, 
leading  from  Flixton  aforesaid  to  Stretford 
aforesaid,  and  running  over  and  across  the 
lands  of  the  said  R.  W.  esq.,  being  within 
the  division  and  hundred  aforesaid,  to  a  cer- 
tain stile."  There  you  have  the  words 
"  the  lands  ;"  you  drop  the  word  "  said," 
and  you  drop  the  word  "  parish,"  and  use 
as  to  one  of  these  roads  specifically,  the 
language  "  division  and  hundred  aforesaid." 
Now,  I  think,  you  are  not  at  liberty  to  be 
so  loose  in  expressions  as  to  drop  every 
word  of  identity ;  I  think  you  are  not  at 
liberty  to  assume,  that  "  the  lands,"  mean 
"  the  said  lands,"  and  if  they  do  not  mean 
"  the  said  lands,"  then  there  is  nothing  to 
shew  that  that  branch  of  the  road  lies  within 
the  parish  of  Flixton  ;  and  if  not,  the  pa- 
rochiality  of  the  place  is  not  sufficiently  de- 
scribed on  the  face  of  this  order.  But,  I 
think  also,  that  independently  of  that  objec- 
tion, there  is  another  objection  arising  on 
the  55  Geo.  3,  upon  which  act  the  right  to 
stop  up  the  footways  originates.  I  agree, 
that,  under  the  1  3  Geo.  3,  there  was  no  power 
to  stop  up  unnecessary  highways,  except  in 
the  case  of  there  being  a  diversion.  Under 
section  £2  of  that  act,  you  might,  by  means 
of  a  diversion,  contrive  to  turn  several  roads 
into  one  new  road,  and  thus  you  might  stop 
up  all  those  different  roads,  and  were  not 
under  any  obligation  to  set  out  a  new  dis- 
tinct road,  in  respect  of  every  road  which 
had  been  stopped  up.  But  the  clause  in 
question,  namely,  section  2  of  55  Geo.  3.  c. 
68,  after  providing  for  the  case  of  substi- 
tuting a  new  way  for  an  old  one,  in  lan- 
guage conformable  to  and  consistent  with 


that  of  13  Geo.  3,  proceeds  to  the  enact- 
ment under  which  the  order  now  in  ques- 
tion was  made : — "  And  also  when  it  shall 
appear,  upon  the  view  of  any  two  or 
more  of  the  said  Justices  of  the  Peace,  that 
any  public  highway,  bridleway,  or  footway, 
is  unnecessary,  it  shall  and  may  be  lawful, 
by  order  of  such  Justices,  or  any  two  of 
them,  to  stop  up  and  to  sell  and  dispose  of 
such  unnecessary  highway,  bridleway,  or 
footway."  This  clause,  then,  gives  a  power 
to  stop  up  and  to  sell ;  but,  it  seems  to  me, 
that  you  are  to  do  both  at  one  and  the  same 
time,  and  that  you  are  not  at  liberty  to  do 
half  and  leave  the  other  half  undone ;  and 
you  are  also  ip  make  a  provision  for  the 
payment  of  the  money  to  the  surveyor  of  the 
highways,  to  be  applied  in  the  way  in  which 
the  act  directs.  It  has,  indeed,  been  sup- 
posed that  there  is  a  mistake  in  the  language 
of  that  part  of  the  act ;  but  when  it  is  con- 
sidered what  were  the  powers  under  the 
13  Geo.  3,  the  language  of  the  act  appears 
perfectly  correct.  Under  the  13  Geo.  3,  if 
you  diverted  a  highway,  or  if  you  diverted 
a  bridleway,  and  substituted  a  new  one,  yon 
were  to  sell  the  old,  and  you  were  to  buy 
the  new.  But  you  were  to  sell  the  old,  and 
were  to  apply  die  money  to  the  purpose  of 
making  the  purchase  of  the  new.  That  was 
in  the  cases  of  highways  and  bridleways, 
In  the  case  of  a  footway,  if  the  new  sub- 
stituted road  was  over  the  land  of  the  same 
person  to  whom  the  old  road  belonged,  then, 
if  that  was  a  benefit  to  him,  he  was  to  make 
no  compensation  to  the  parish ;  bat,  if  it 
was  prejudicial  to  him,  then  he  was  to  re- 
ceive from  the  parish  a  compensation.  But, 
if  the  land  over  which  the  new  road  went 
belonged  to  a  different  owner,  and  not  to 
the  same  person  to  whom  the  old  road  be- 
longed, then  there  was  to  be  a  compensation 
made  by  the  owner  of  the  old  to  the  owner 
of  the  new ;  and,  therefore,  in  the  case  of 
bridleways  and  highways  you  were  to  sell; 
in  the  cases  of  footways  you  were  to  make 
recompense  and  compensation.  That  then 
being  the  state  of  the  law  under  that  act  of 
parliament,  the  55  Geo.  3.  first  provided 
a  description  of  case  for  which  the  1 3  Geo.  3* 
had  not  provided,  namely,  for  the  stopping 
up  and  selling  of  any  unnecessary  footway. 
Under  the  former  act,  you  could  only  have 
sold  the  old  highway  or  bridleway ;  yon  could 
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not  have  sold  the  footway  to  purchase  the 
ground  or  soil  for  such  new  footway.  This, 
therefore,  is.  the  reason  why  there  is  a  dis- 
tinction made  in  the  language  as  to  footways, 
and  in  the  language  as  to  highways  and  bri- 
dleways, because  that  distinction  existed 
under  IS  Geo.  3.  This  provision,  then,  for 
a  new  case,  gives  a  power  to  order  the  stop- 
ping up  and  selling;  the  order,  however, 
as  it  seems  to  me,  ought  to  apply  to  both. 
But,  if  that  objection  did  not  exist,  it  would 
let  in  the  other  objection ;  because  you  ought, 
upon  the  face  of  the  order,  to  have  spe- 
cified the  width  of  the  old  footway,  in  order 
that  it  might  be  known  what  it  was  that  was 
to  be  the  subject  of  sale ;  and  for  what,  if 
the  proprietor  thought  fit  to  take  it,  he 
would  be  bound  to  pay  ;  and  if  he  declined 
taking  it,  and  any  other  person  thought  fit 
to  buy  it,  what,  in  that  case,  would  pass  to 
the  vendee.  Now,  it  has  been  argued,  that 
there  could  not  always  be  a  power  of  sale, 
and  that  that  clause  would  only  apply  to  that 
description  of  cases  in  which  the  soil  in  the 
old  highway  was  legally  vested  in  the  sur- 
veyor of  the  high  roads ;  and,  therefore, 
inasmuch  as  it  did  not  appear  affirmatively 
in  this  case,  that  the  soil  was  so  vested,  that 
clause  which  directed  the  sale  was  inappli- 
cable. Why,  when  you  observe,  that  under 
13  Geo.  3,  all  that  you  can  sell  is  the  sur- 
face, and  that  the  mines,  minerals,  and  fos- 
sils, are  expressly  reserved  to  the  former 
proprietor  of  the  land ;  and  when  you  as- 
sume, which  generally  is  the  case,  that  the 
roadway,  and  the  use  which  the  public  make 
of  it,  deprives  the  proprietor  of  any  bene- 
ficial occupation  of  it  in  its  character  of  soil, 
I  think  the  fair  construction  to  be  put  on 
this  is,  that  in  every  case  of  a  footway,  bri- 
dleway, or  highway,  the  right  there  shall  be 
a  right  of  selling  at  the  time  of  stopping  it 
up.  And  the  provision  in  the  act  of  parli- 
ament would  be  quite  useless  if  it  were  not 
so,  because,  I  take  it,  there  is  hardly  any 
case  in  all  the  roads  throughout  the  king- 
dom, in  which  the  property  of  the  r6ad  is 
vested  in  the  surveyors.  Generally  speak- 
ing, the  right  of  passage  belongs  to  the  pub- 
lic, but  the  soil  itself  is  in  the  proprietor  of 
the  adjoining  lands,  if  enclosed ;  if  waste, 
it  is  the  property  of  the  lord  of  the  manor ; 
and  it  is  in  the  proprietor  of  the  field,  if  it  is, 
as  in  the  case  of  Mr.  Wright,  entirely  his 


own.  for  these  reasons,  I  am  of  opinion, 
that  in  this  case,  the  order  was  insufficient, 
and,  consequently,  that  the  order  of  Ses- 
sions must  be  quashed. 

Mr.  Justice  Holroyd, — 1  am  also  of  opi- 
nion that  the  order  is  insufficient.  In  the 
first  place,  in  not  stating  that  the  two 
branches  of  the  first  footway  are  within  the 
parish  of  Flixton,  or  that  the  field  over 
which  they  go  is  in  that  parish.  It  has, 
indeed,  been  argued,  that  the  lands  of  R.W. 
over  which  these  branches  are  stated  to  run, 
must  be  taken  to  mean  the  lands  first  men- 
tioned in  the  order ;  but  I  think  we  cannot 
give  that  effect  to  the  word  "  the,"  which  is 
the  only  word  which  can  be  considered  as 
shewing  that  they  are  the  same  lands.  It 
may  be  observed  too,  that  where  the  lands 
of  R.  W.  are  first  mentioned,  they  are  de- 
fined as  the  lands  of  R.  W.  within  the  parish, 
division  and  hundred,  &c. ;  but,  where  last 
mentioned,  only  as  the  lands  of  R.  W.,  with- 
in the  division  and  hundred ;  which  latter 
description  would,  of  course,  apply  to  any 
lands  belonging  to  that  proprietor  within 
that  division  or  hundred,  whereas  no  lands 
except  such  as  were  within  the  parish  would 
come  within  the  description  given  in  the 
first  instance. 

The  next  question  is,  whether  the  foot- 
way, as  coming  within  the  latter  part  of  the 
2d  sect.  55  Geo.  3,  was  to  be  sold  or  not. 
I  think  there  is  a  distinction  between  the 
cases  provided  for  in  that  section ;  first, 
when  the  footway  is  to  be  diverted,  it  is 
clear,  the  statute  did  not  mean  to  give,  nor 
is  there  included  in  it,  any  power  of  sale ; 
but  that  power  applies  only  to  highways  and 
bridleways.  But  when  it  comes  afterwards 
to  speak  of  ways  to  be  actually  stopped  up, 
without  a  diversion,  it  expressly  includes 
footways  as  being  to  be  sold,  as  well  as  high- 
ways and  bridleways.  If  the  footway  is  to 
be  sold,  then,  agreeably  to  the  form  of  the 
schedule  in  the  act,  it  is  to  be  sold  subject 
to  the  conditions,  and  on  the  same  terms  as 
are  stated  in  the  former  act.  It  is  part  of 
the  order  for  stopping  up,  although  not  part 
of  the  original  order  for  diversion.  The 
order  for  sale  is  incorporated  as  part  of  the 
order  for  stopping  up.  That  is  not  done  in 
the  present  case.  Then,  if  it  is  to  be  sold, 
another  objection  becomes  more  forcible, 
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and  that  is,  that  the  length  and  br#dth  of 
the  road  are  not  stated. 

Mr.  Justice  Littledale. — On  the  first  ob* 
jection,  that  it  does  not  appear  that  the  foot- 
ways are  in  the  parish!  I  am  inclined  to 
think  the  order  may  be  good.  All  the  lands 
over  which  the  footways  are  stated  to  run, 
might,  perhaps,  be  considered  the  same  as 
those  first  mentioned,  with  regard  to  which 
there  is  an  express  statement  as  to  the  pa- 
rish. But  upon  this  point  I  need  not  give 
any  decided  opinion,  as  I  entirely  agree  in 
thinking  that  there  ought  to  have  been  an 
order  to  sell  the  soil  of  the  footway  as  well 
as  to  stop  it  up.     Then  the  question  is, 


whether  the  direction  as  to  selling  and  as  to 
stopping  up,  are  to  be  in  one  and  the  same 
order.  If  that  was  necessary  under  the 
former  act  in  respect  of  highways,  I  think  it 
will  be  under  this  act  with  regard  to  the 
selling  of  footways.  I  also  think,  that  the 
same  specification  of  length  and  breadth  set 
out  in  No.  1 8  of  the  schedule  of  the  old  act 
was  necessary  here ;  as  the  powers  under 
the  new  act  are  to  be  subject  to  the  same 
conditions  and  stipulations  as  the  old.  It 
seems  perfectly  right,  at  all  events,  that  the 
length  should  be  stated,  in  order  that  the 
public  may  know  how  much  has  been 
stopped  up. 

Order  quashed. 
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ERRATA. 

line  2,  for  "  a  judgment,"  read  "  opposite.1 
line  4,  for  "  petition,  read  "petitioner." 
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